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ABSTRACT

In light of rising numbers in the global refugee population, as well as new ideas for
reforming the international refugee regime that emphasize refugee containment, there is reason to
reaffirm refugee resettlement as a solid mechanism for burden-sharing, and perhaps the only
obtainable durable solution for refugees in a protracted refugee situation. Canada has operated a
robust refugee resettlement program for decades and is now presenting its private sponsorship of
refugees program as a model to the rest of the world. Despite the significance of Canada’s
resettlement program, both domestically and internationally, few studies have investigated how
the program is deployed on the ground and how it is integrated within Canada’s legal system.
This dissertation explores, through empirical methodologies, how Canada’s refugee resettlement
framework operates as a legal process, with a focus on visa officer first instance decision-making
and judicial review. The dissertation also investigates the role of refugee resettlement within
Canada’s broader refugee policy and explores the evolving dynamics within the private
sponsorship of refugees program.

The analysis relies primarily on a dataset of 403 Federal Court judicial review court files
submitted by rejected resettlement applicants between 2011 and 2015. The data on visa officer
decision-making reveals concerning trends in various areas of decision-making, including
documenting decisions, assessing credibility, assessing objective evidence, and dealing with
language barriers and gender-based claims. The data also shows problematic interpretations of
legislative criteria, including local integration, successful establishment, and inadmissibility.
These shortcomings have serious consequences for refugee applicants, who are entitled to a fair
and accurate decision, but also for sponsors in Canada, whose commitment for sponsorship may
fade in the face of repeated problematic decisions.

The analyses of judicial review outcomes show that leave grant rates are much higher in
overseas refugee cases than in inland cases. The data also shows that some extra-legal factors,
including lawyer experience and city of filing, are correlated to variations in outcomes. The wide
variation in grant rates among individual Federal Court judges observed in the inland refugee
context is also partly reflected in the dataset. In a more general sense, the data suggests that
judicial review plays a limited role in the refugee resettlement program because of various legal
and practical factors. Very few resettlement applicants have the financial or informational
resources to pursue judicial review. As such, judicial review is an inaccessible avenue for the vast
majority of resettlement applicants. Access to judicial review is further limited by the leave
requirement, which deprives more than a third of applicants from having their case heard on the
merits. In addition, the government settles out of court a surprisingly high proportion of cases.
This practice raises concerns around IRCC’s potential use of case settlement as a method to
insulate objectionable practices from judicial and public scrutiny, and avoid restrictive
precedents.

Considering the important practical difficulties refugee applicants face in accessing
judicial review, this dissertation suggests that the most promising avenue for improving the legal
infrastructure of refugee resettlement is to strengthen first instance decision-making through
administrative changes. A few recommendations are offered in this regard, including increasing
visa officer training, reverting to the automatic internal review of refusals, and instituting audio
recording of interviews. I also argue that two regulatory changes are needed in order to bring
Canada’s resettlement framework more in line with UNHCR guidelines and the principle of
refugee protection, namely the elimination the successful establishment and the UNHCR
documentation requirements.
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CHAPTER 1 INTRODUCTION

In 2018, OpenCanada' published the story of Yassin, a Syrian refugee. Yassin was a staff
sergeant in the Syrian army who deserted in 2012 after receiving orders to fire on unarmed
demonstrators. As he was travelling to his home Idlib province, he was ordered off a bus and
arrested. In detention, he was tortured and forced to sit cross-legged continually for years.
Eventually, he was released back to the army. Yassin, who had been rendered disabled as a
result of extreme abuse in prison, was given a two-week leave to recover from his injuries.
During his leave, he deserted once more. Eventually, he paid a smuggler to take him, his wife,
and his son to Turkey. In Turkey, the Turkish Red Crescent visited his neighbourhood. Seeing
that Yassin was disabled and with a family, he was referred to the International Organization
for Migration for resettlement abroad. He, his wife and their son were eventually selected to be
resettled to Canada through the Blended Visa Olffice Referred program and matched with the
Beaches Presbyterian Church, a private sponsorship group in Toronto. Yassin and his family
were interviewed, in person, in Adana in December 2015. The interview was conducted through
an English-Arabic interpreter. During the interview, the visa officer asked Yassin what his
duties were in the Syrian army. Yassin answered that he was a ‘fitness and marching coach” at
the “department of missiles management.” Twenty months passed without Yassin hearing back
from Canadian immigration officials. He was eventually interviewed again, this time on the
phone, and was asked to provide more details about his duties in the army. Yassin responded as
he did the first time, that he was a physical fitness trainer at the “department of missiles
managements.” The visa officer took issue with this answer. As it turns out, the interpreter at
the first interview misquoted Yassin as saying that he trained soldiers on how to use missiles.
Ultimately, Yassin was denied resettlement for having provided contradictory testimony. The
visa officer notes state that Yassin had not indicated “any difficulty in understanding the
translator or in having the translator understand you.” As the journalist points out, even if
Yassin could properly understand the interpreter, how could he possibly assess the accuracy of
the translation?

Emails to reconsider the case were sent to the Canadian mission in Turkey by Yassin’s sponsor
to no avail. However, after the sponsor group hired a lawyer and commenced judicial review
proceedings, the Canadian government opted to put an end to the litigation and consider the
matter afresh. On redetermination by a different visa officer, Yassin was asked to clarify his
involvement in the army, which he did in writing with the help of his legal team. Ultimately, the
application was approved, and Yassin arrived in Canada in November 2020.

Yassin was lucky he was selected for resettlement to Canada. Resettlement is offered to less than
1% of the world’s refugee population. Yassin was also lucky that his sponsor had the resources
to challenge the decision in Canadian courts. The vast majority of rejected refugees do not have
sufficient means to challenge visa officer decisions. How many resettlement applicants are in
Yassin’s position, but lack the resources to seek judicial review?

! Gareth Chantler, “Canada’s Missing Syrians”, (May 14 2018), online:
<https://www.opencanada.org/features/canadas-missing-syrians/#part-one-yassin>; Gareth Chantler,
“Canada’s Syrian resettlement efforts: A flash in the pan?”, Open Canada (18 April 2019), online:
<https://www.opencanada.org/features/canadas-syrian-resettlement-efforts-a-flash-in-the-pan/>.
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The global refugee crisis is one of the most critical challenges of our time. At the end of 2019,
there were 79.5 million people forcibly displaced persons globally because of violence,
persecution, or armed conflict - the highest number ever recorded.? Anti-immigrant and
isolationist ideologies are on the rise worldwide, and states are increasingly withdrawing from
their obligations under international refugee law. The 1951 Refugee Convention® has proven
insufficient to provide protection and durable solutions to the world’s refugees. As the
Convention fails to enshrine the concept of burden-sharing into international law, the
responsibility of protecting refugees is disproportionately falling on developing countries in the
Global South who receive the vast majority of refugee flows as an accident of geography. At the
same time, policies in the Global North further restrict the rights of asylum seekers and

increasingly “push the border out.”™

Refugee resettlement refers to the transfer of refugees from a state where they have sought
protection to a third state which has agreed to admit them with permanent residence status.’
Refugee resettlement exists outside the obligations established by the Refugee Convention. It is
a voluntary act on the part of a state, distinct from a state’s international obligation to grant
status to refugees who enter its territory. Resettlement is nonetheless a fundamental component
of the international refugee regime. It is considered one of three ‘durable solutions’, along with

local integration and voluntary repatriation. Few refugees are offered resettlement - only 0.449%

2 UNHCR, “Global Trends: Forced Displacement in 2019” (Statistics and Demographics Section, 2020) at 2
[“Global Trends 2019”’].

3 Convention Relating to the Status of Refugees, 1951, 189 UNTS 150 (entered into force 22 April 1954).

* See Efrat Arbel & Alletta Brenner, “Bordering on Failure: Canada-U.S. Border Policy and the Politics of
Refugee Exclusion” (Harvard Law School, Harvard Immigration and Refugee Law Clinical Program, 2013).
3 UNHCR, Resettlement Handbook (Geneva: UNHCR, 2011) at 2.



of the global refugee population in 2019. Despite this, refugee resettlement is a fundamental
component of the international response to the global refugee crisis. Historically, the states that
typically engage in refugee resettlement have primarily been those states of the Global North
that receive relatively few spontaneous asylum seeker arrivals. As such, refugee resettlement is
an important mechanism through which states offer not only protection but also contribute to
global burden-sharing. The significance of refugee resettlement is highlighted, and challenged,
by numerous ‘new’ initiatives that seek to formalize containment in the region of origin as the
way forward. Such arrangements, critical refugee scholars have argued, are ethically dubious
and unlikely to achieve meaningful results.® Especially considering that over 77% of refugees
are living in a protracted refugee situation with no solution in sight,” I maintain throughout this
dissertation that refugee resettlement should be reinvigorated and its role in the international

refugee regime strengthened.

Canada has operated a robust resettlement system for decades. Between 2004 and 2018, Canada
was the country resettling the second-most refugees per year, only behind the United States.® In
recent years, resettlement admissions to Canada have increased, and admissions to the United
States have fallen drastically, resulting in Canada becoming the top resettlement country since
2018. The Canadian government and the United Nations Refugee Agency (UNHCR) are

currently deploying an initiative to ‘export’ Canada’s unique private sponsorship of refugees

6 See Jennifer Hyndman, “Global Compacts or Containment? Geopolitics by Design”, in Howayda Al-
Harithy, ed, Urban Recovery: Intersecting Displacement with Post War Reconstruction, Abingdon: Routledge
[forthcoming in 2021].

" UNHCR, “Global Trends 2019”, supra note 2 at 24.

8 See Refugee Council of Australia, “Global Resettlement Statistics” (2020), online:
<https://www.refugeecouncil.org.au/global-resettlement-statistics/>.



model to foreign jurisdictions.” This initiative was formed in the aftermath of Canada’s much-
publicized private sponsorship of tens of thousands of Syrian refugees between 2015 and 2017.
The Canadian contribution to the global resettlement program has been significant and has
essentially enabled the global resettlement program to maintain steady admission levels, despite

drastic decreases in resettlement admissions to the United States since 2016.

Despite the significance of Canada’s resettlement program both domestically and
internationally, surprisingly few studies have been conducted on how the program operates on
the ground and how it is integrated within Canada’s legal system. Such an inquiry is important
as Canada seeks to present its Private Sponsorship of Refugees (PSR) program as a model for

the rest of the world to emulate.

In Canada, research in refugee law has focused almost exclusively on inland refugee status
determination, administered by the Refugee Protection Division (RPD) of the Immigration and
Refugee Board (IRB). These studies have focused, for example, on legal, cultural and
psychological issues in the refugee determination process,' the treatment of evidence by RPD

members,'' RPD members’ perception of their role as decision-makers and the issue of “critical

? Immigration, Refugees and Citizenship Canada, News Release, “Canada, UNHCR & the Open Society
Foundations Seek to Increase Refugee Resettlement through Private Sponsorship” (19 Sept 2016); Jennifer
Bond, Ania Kwadrans, “Resettling Refugees through Community Sponsorship: A Revolutionary Operational
Approach Built on Traditional Legal Infrastructure” (2019) 35:2 Refugee 86; Craig Damian Smith, “A Model
for the World? Policy Transfer Theory and the Challenges to ‘Exporting’ Private Sponsorship to Europe” in
Shauna Labman & Geoffrey Cameron (eds), Strangers to Neighbours: Refugee Sponsorship in Context
(Montreal & Kingston: McGill-Queen’s University, 2020.

10 Cécile Rousseau et al, “The Complexity of Determining Refugeehood: A Multidisciplinary Analysis of the
Decision-making process of the Canadian Immigration and Refugee Board” (2002) 15:1 J Refugee Stud 43.
! France Houle, “Le fonctionnement du régime de preuve libre dans un systéme non-expert : le traitement
symptomatique des preuves par la Section de la protection des réfugiés” (2004) 38 RJT 263.



space” at the RPD, '* the ‘“managerialization” of the refugee determination process, '
inconsistencies in decision-making,' the role of counsel in RPD hearings,'’ the issue of trauma,
memory, and disclosure capacity during RPD hearings,'¢ the application of the concept of
“subjective fear” by RPD members,'’ the treatment of Hungarian Romani refugee claimants,'®
RPD member appointment,' the use of guidelines by RPD members,*® access to legal aid and
access to justice,?' and the consequences of the mandatory detention of designated foreign
nationals,” to name a few. This scholarly output has contributed to efforts to improve the

reliability and fairness of the refugee status determination system.?

12 Frangois Crépeau & Delphine Nakache, “Critical Spaces in the Canadian Refugee Determination System:
1989-2002” (2008) 20:1 Intl J Refugee L 50.

13 Dagmar Soennecken, “The Managerialization of Refugee Determinations in Canada” (2013) 84:2 Dr et soc
291.

14 Sean Rehaag, “Troubling Patterns in Canadian Refugee Adjudication” (2008) 39 Ottawa L Rev 335
[“Troubling Patterns™]; Sean Rehaag, “Judicial Review of Refugee Determinations: The Luck of the Draw?”
(2012) 38 Queen’s LJ 1 [“Luck of the Draw™].

!5 Sean Rehaag, “The Role of Counsel in Canada’s Refugee Determination System: An Empirical
Assessment” (2011) 49 Osgoode Hall LJ 71.

16 Jane Herlihy & Stuart W Turner, “Asylum claims and memory of trauma: sharing our knowledge” (2007)
191 Brit J Psychiatry 3; Cécile Rousseau, & Patricia Foxen, “Look Me in the Eye: Empathy and the
Transmission of Trauma in the Refugee Determination Process” (2010) 47:1 Transcultural Psychiatry 70;
Diana Bégner, Jane Herlihy & Chris R Brewin, “Impact of sexual violence on disclosure during Home Office
interviews” (2007) 191 Brit J Psychiatry 75.

17 Michael Bossin & Laila Demirdache, “A Canadian Perspective on the Subjective Component of the
Bipartite Test for ‘Persecution’: Time for Re-evaluation” (2004) 22 Refuge 108; Hilary Evans Cameron,
“Risk Theory and ‘Subjective Fear’: The Role of Risk Perception, Assessment and Management in Refugee
Status Determinations” (2008) 20:4 Intl J Refugee L 567.

18 J Beaudoin, J Danch & S Rehaag, “No Refuge: Hungarian Romani Refugee Claimants in Canada” (2015)
11:3 Osgoode Hall Law School Legal Studies Research Paper Series no 12.

19 Jacqueline Bonisteel, “Ministerial Influence at the Canadian Immigration and Refugee Board: The Case for
Institutional Bias” (2010) 27:1 Refuge 103.

20 France Houle & Lorne Sossin, “Tribunals and guidelines: Exploring the relationship between fairness and
legitimacy in administrative decision-making” (2006) 49:3 Can Pub Admin 282.

21 Jennifer Bond & David Wiseman, “Shortchanging Justice: The Arbitrary Relationship Between Refugee
System Reform and Federal Legal Aid Funding” (2014) 91:3 Can Bar Rev 583; Emily Bates, Jennifer Bond &
David Wiseman, “Troubling Signs: Mapping Access to Justice in Canada’s Refugee System Reform” (2016)
47:1 Ottawa L Rev 5.

22 Jennifer Bond, “Failure to Report: The Manifestly Unconstitutional Nature of the Human Smugglers Act”
(2014) 51:2 Osgoode Hall LJ 377.

23 For example, empirical evidence of wide grant rate disparities amongst IRB members in Rehaag,
“Troubling Patterns”, supra note 14, has lent support to calls for the implementation of the refugee appeal
division at the IRB and for the elimination of political appointments of IRB members. Both changes were
implemented as part of Protecting Canada’s Immigration System Act, SC 2012, ¢ 17.



In comparison, the literature on decision-making in Canada’s refugee resettlement program is
remarkably thin. The bulk of recent resettlement studies have focused not on how the
resettlement program unfolds on the ground, but on the historical and political context of
resettlement policy in Canada, newcomer integration and evolving dynamics and challenges in
the private sponsorship program. Yet, refugee decision-making in the resettlement program
presents much of the same challenges, and refused refugee applicants face risks that are just as
serious. Furthermore, the Canadian resettlement framework combines a number of unique
characteristics that pose additional challenges in terms of decision-making, including the lack of
administrative independence of decision-makers, the lack of appeal mechanisms and difficulties
accessing judicial review, the lack of procedural protections for refugee applicants, the lack of
legal representation, and the fact that decision-makers deal with a large caseload and receive
only cursory training in refugee law. As new refugee policies are being developed and existing
ones are being reconsidered or revised, there is a pressing need for studies examining how

Canada’s resettlement policy is deployed as an administrative legal process.

In particular, in light of reports highlighting serious problems in the quality of visa officer
decision-making in the resettlement program,?* there is a need for a detailed, empirical
assessment of how refugee resettlement decisions are made. Important sources of information
remain untapped by researchers. For instance, visa officers’ decisions and other documents

produced by Immigration, Refugees and Citizenship Canada (IRCC) in the course of individual

24 See for example Canadian Council for Refugees, “Disturbing Upsurge in Rejections Rates of Eritrean
Refugees in Cairo by Canada” (November 2009), online: <https://ccrweb.ca/en/bulletin/09/11/30>; Canadian
Council for Refugees, “Concerns with Refugee Decision-Making at Cairo” (January 2010), online:
<https://ccrweb.ca/en/concerns-refugee-decision-making-cairo-0>.



resettlement applications have not been systematically examined. Similarly, very little attention
has been paid to either judicial review decisions rendered by the Federal Court in the context of
refugee resettlement decisions, or the role of judicial review in the resettlement program. It is
also worth mentioning that no study has attempted to compare and contrast resettlement
decision-making with inland refugee decision-making. Although both systems rely on different
legal foundations and have at least partially distinct objectives, a comparison of both systems

can serve to put both processes into perspective and identify avenues for improvement.

The dearth of scholarship on refugee resettlement decision-making can be attributed to a number
of factors. Resettlement decisions happen abroad and are rarely judicially reviewed by the
Federal Court.” Information on assessments made by visa officers is not easily accessible. As a
discretionary program, refugee resettlement has traditionally been considered legally thin by
legal scholars, and not amenable to substantive and procedural legal inquiries.?® In addition,
refugee sponsor organizations, who normally submit sponsorship applications without the
assistance of lawyers, have sometimes been reluctant to participate in legal research and legal
advocacy, both enterprises being perceived as potentially leading to further legalization of the

sponsorship system or antagonizing the government.?’

25 From 2010 to 2015, a total of 403 judicial reviews of resettlement decisions were initiated before the
Federal Court. By comparison, during the same period, 24,293 judicial review applications of inland refugee
claims were initiated: Federal Court, Statistics, online:
<http://cas-ncr-nter(3.cas-satj.gc.ca/portal/page/portal/fc_cf en/Statistics>. It should be noted however that
this figure, reported by the Federal Court, includes a number of judicial reviews of other proceedings,
including Humanitarian and Compassionate applications and Pre-Removal Risk Assessments. See Rehaag,
“Luck of the Draw”, supra note 14 at 21-22.

26 See, for example, Shauna Labman, Crossing Law’s Border: Canada’s Refugee Resettlement Program
(Vancouver: UBC Press, 2019) at 8-10.

27 Ibid. See also Ashley Chapman, “Private Sponsorship and Public Policy: Political Barriers to Church-
Connected Refugee Resettlement in Canada” (Citizens for Public Justice, 2014) at 12-14, online:
<https://www.cpj.ca/private-sponsorship-and-public-policy>.



The objective of this dissertation is to engage in a detailed analysis of decision-making practices
in the refugee resettlement program and to assess the role played by judicial review in the
deployment of refugee resettlement policy. This dissertation further seeks to situate resettlement
within refugee Canada’s refugee policy, and to engage in broader debates regarding the role of
resettlement within the international refugee regime. My research thus engages with three
distinct bodies of literature: the literature on the development and future of the international
refugee regime, the literature on substantive refugee law and first instance refugee status

decision-making, and the administrative law literature on the role of judicial review.

My empirical analysis is based primarily on a quantitative and qualitative review of 403 case
files of rejected refugee applicants who sought judicial review before the Federal Court between
2011 and 2015 (393 PSR cases and 10 GAR cases). I analyze both how refugee applications
were decided by IRCC visa officers and how judicial review applications were decided at the
Federal Court. I also review a number of reports prepared by the UNHCR and various Canadian
organizations, as well guidelines, evaluation reports, training material, and statistic reports

prepared by the Government of Canada.

The first two substantive chapters of this dissertation provide the historical, international, and
legal context of this study, and seek to situate the role of third country resettlement within the
broader international refugee framework. Chapter 2 focuses on the development of the
international refugee regime. This chapter begins with a short review of the antecedents of
international refugee law, including the emergence and collapse of the interwar refugee regime
under the League of Nations. This is followed by a more in-depth discussion of the development

of the current international framework, centring around the 1951 Convention relating to the



Status of Refugees and the UNHCR. Throughout the review of these international developments,
particular attention is paid to how durable solutions and global burden-sharing are
conceptualized in international refugee law. The role of resettlement today is further explored
through a discussion of rising anti-immigrant sentiments, state retrenchment from international
refugee law obligations, and the Global Compact on Refugees. I conclude Chapter 2 with a
review of contemporary resettlement statistics. The numbers tell a sad story. Refugee
resettlement is offered only to a small proportion of the millions of refugees in need of a durable

solution.

Chapter 3 addresses the development of Canadian refugee policy, its relationship to the
international refugee regime, and sets out the current Canadian legal framework of refugee
resettlement. The chapter begins with a historical review of Canadian refugee policy that shows
that, until the late 1970s, refugee resettlement initiatives were implemented through ad hoc
government orders-in-council. Critics of Canada’s refugee policy during this period argue that
admissions were guided not only by humanitarian concerns, but also economic and ideologic
ones. In fact, Canada did not participate meaningfully in the interwar refugee regime under the
League of Nations and did not engage in significant refugee resettlement until the 1950s. I then
address the formalization of refugee policy in Canada for both overseas and inland claimants
and the establishment of the private sponsorship of refugees program through the 1976
Immigration Act. The remainder of Chapter 3 addresses the transition to the 2001 Immigration
and Refugee Protection Act (IRPA) and the current legal framework of refugee resettlement,
with a focus on eligibility criteria and application procedures. I highlight in this section a few
problematic features of the framework, such as the prior UNHCR documentation requirement

and the successful establishment criteria, both of which appear to be inconsistent with the



objectives of refugee protection. I also present various statistics to situate the Canadian
resettlement program within its broader international context. I then move on to a discussion of
judicial review as the only recourse available to resettlement applicants whose application is
rejected by a visa officer. The last section of Chapter 3 canvasses concerns expressed by refugee
organizations and results of government evaluations regarding the implementation of the
refugee resettlement program. This last section, which focuses on slow processing times, high

refusal rates, and problems in decision-making, sets the table for the following chapters.

Chapter 4 presents the dissertation’s methodology, which centres around an analysis of a dataset
of 403 rejected resettlement applications. Chapter 5 and 6 lay out my empirical findings, with
Chapter 5 focusing on visa officer decision-making and Chapter 6 on judicial review. Chapter 5
begins with an overview of the dataset, including countries of origin, countries of asylum, type
of application, application grounds, and refusal grounds. This is followed by a detailed
assessment of various substantive and procedural shortcomings in visa officer decision-making
identified in the dataset. These sections form the bulk of the dissertation. My analysis identifies
a number of shortcomings, including poorly-documented decisions, boilerplate decision-
making, failures in taking into account language barriers and vulnerability at the interview,
flawed approaches to credibility determination, problematic evaluations of integration potential,
and problematic approaches to gender-based claims. Visa officers were also found to be making
frequent factual errors in their review of testimony, personal documentation, and objective
country documentation. My analysis makes extensive reference to visa officer notes and
decision letters, as well as IRCC and UNHCR guidelines. My findings are troubling, and
confirm many of the concerns expressed by the refugee sponsorship community over the past

three decades. I claim that these problems develop and persist in large part because the
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resettlement program operates outside public and legal scrutiny. In light of the findings, I
propose a number of administrative recommendations that would lead to improved decision-
making, including improvements in training and workload, as well as the establishment of an
automatic internal review of all negative cases. I also invite IRCC to reconsider its policy
position on local integration in light of UNHCR principles. Finally, I propose two regulatory
changes, namely the elimination of the successful establishment criteria and the elimination of
the UNHCR/state refugee documentation criteria for refugees sponsored by certain types of

sponsor groups.

Chapter 6 presents various quantitative and qualitative analyses on the operation of judicial
review in the refugee resettlement context through an exploration of the outcome of the 403
cases in my dataset. I assess variation in outcomes based on a number of factors, including
country of origin, city of filing, experience of counsel, and various judge-centred characteristics.
Throughout the analysis, I compare judicial review outcomes of overseas refugee applicants
with that of inland refugee claimants. A central finding of my examination of judicial review
applicants is that very few rejected resettlement applicants, and virtually no applicants from the
Government-Assisted Refugee (GAR) stream, apply for judicial review at the Federal Court. I
argue that this is because very few refugees abroad have the financial and informational
resources required to initiate costly court proceedings. These practical hurdles in accessing
Canada’s legal system are exacerbated by the fact that resettlement applicants must obtain leave
before proceeding to a hearing on the merits. As such, refugee resettlement applicants face an
important access-to-justice barrier. In the resettlement context, judicial review does not play its
traditional role of correcting individual injustices and acting as an ongoing check on government

decision-making. In fact, it is surprising how little impact courts have had on the resettlement
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program as compared to Canada’s inland refugee system. This, I argue, is linked to the Federal
Court’s position on the extraterritoriality of the Charter and its deferential approach to visa
officer decision. In addition, and precisely because of the deferential approach of Federal Court
judges in the refugee resettlement context, it is surprising to observe that both leave grant rates
and ultimate grant rates are much higher for resettlement cases than they are for inland refugee
cases. This is evidence, I maintain, of the comparatively poor quality of resettlement decisions.
It is also surprising to observe that a very high proportion of cases - including the most
meritorious cases - are settled out of court by the government, a practice that limits the court’s
ability to provide meaningful oversight. I make two recommendations with regard to judicial
review that would increase access to justice for rejected resettlement applicants. First, the
former practice of exempting refugee resettlement applicants from the leave requirement should
be reintroduced. Given the high success rate of resettlement judicial reviews, confirmed
problems in decision-making, and the serious consequence of erroneous refusals, the argument
that the leave requirement is necessary to prevent “unnecessary litigation” is an unconvincing
one.”® In addition, T argue that steps should be undertaken at the administrative level to inform

applicants of their options in terms of judicial review.

The results of this dissertation suggest that the legal infrastructure of refugee resettlement needs
to be strengthened. The various deficiencies identified in this research in terms of administrative
decision-making and access to judicial review have various consequences. Certainly, erroneous

refusals lead to catastrophic outcomes for refugees abroad who lack a durable solution.

28 See Canadian Bar Association, National Citizenship and Immigration Law Section, Response to Building
on a Strong Foundation for the 21st Century: White Paper for Immigration and Refugee Policy and
Legislation (March 1999) at 23, online: <https://www.cba.org/CMSPages/GetFile.aspx?guid=97021bf5-c0d2-
477d-ad41-e40dadd0b396>.
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Furthermore, erroneous refusals increase program costs and risk stymying sponsor enthusiasm

over the long term.

Any discussion of refugee resettlement, especially one that aims at reforming or reinvigorating
refugee resettlement, must grapple with the broader context of the international refugee regime.
Advocates and humanitarians promoting refugee resettlement need to reckon with the potential
pitfalls of national refugee resettlement initiatives. In Canada and elsewhere, governments have
at times used resettlement initiatives as a ‘humanitarian alibi’ to justify restrictions to their
inland asylum system. Legal scholars looking into refugee resettlement also need to recognize
that increased juridification may be counter-productive, especially in the largely volunteer-run
private sponsorship of refugees program. That being said, the proposals I forward in this
dissertation are rather modest in scope. They should not lead to significantly increased costs or

complexity.

My approach to this research is informed by my practical legal experience in refugee
resettlement. In 2015-2018, I have acted as a legal expert with the Refugee Sponsorship Support
Program (RSSP) and was part of the Advisory Committee for the RSSP Toronto Chapter. I have
also provided clinical supervision to law students at Osgoode Hall Law School participating in
refugee resettlement casework with the International Refugee Assistance Project and have
participated in the implementation at York University of a refugee sponsorship program in
partnership with the Ryerson University Lifeline Syria Challenge. In addition, I have had the

opportunity to experience firsthand the PSR program, as a private sponsor of a family of six.

13



Much of what I write in this dissertation is critical of Canada’s refugee resettlement program. I
want to state here that I undertake this research with a firm belief in the important contribution
Canada provides through the refugee resettlement program to global refugee protection and
burden-sharing. My primary motivation for pursuing this research stems from the conviction
that increased scrutiny of decision-making in the resettlement system will lead to more accurate
decision-making and an improved government-sponsors relationship, and help align the

program with its humanitarian objectives.
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CHAPTER 2 THE INTERNATIONAL REFUGEE REGIME

2.1 Introduction

The purpose of this chapter is to provide the international context in which the Canadian
resettlement program operates. The international refugee regime is a complex structure that
consists of international institutions, international treaties, regional treaties, declarations,
guidelines, and discretionary state practices that emerged and evolved in the 20™ century.' At
the centre of the international refugee regime is the 1951 Convention relating to the Status of
Refugees,* (as modified by the 1967 Protocol relating to the Status of Refugees®) and the work
of the United Nations High Commissioner for Refugees (UNHCR). This chapter shows that the
international refugee regime suffers from two fundamental flaws: there exists no normative
framework for global burden-sharing, and states routinely, with impunity, prevent asylum
seekers from reaching their territory. As a result, the vast majority of refugees remain in the
Global South, without a durable solution, while the population of refugees living in a protracted
refugee situation grows. Throughout this chapter, I make the argument that, in the context of the
seemingly intractable challenges of the international refugee regime, refugee resettlement has
the potential to fill an important protection gap and accomplish meaningful and impactful

burden-sharing.

This chapter begins with a review of how the international refugee regime emerged, evolved,

and collapsed in the first half of the 20™ century. In the second part of this chapter, I review the

! James Hathaway, The Rights of Refugees under International Law (Cambridge: Cambridge University Press,
2005) at 70 [The Rights of Refugees].

2 Convention relating to the Status of Refugees, 1951, 189 UNTS 150 (entered into force 22 April 1954)
[Refugee Convention].

3 Protocol relating to the Status of Refugees, 1967, 606 UNTS 267 (entered into force 4 October 1967) [1967
Refugee Protocol].
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development of international refugee institutions and legal instruments in the post-Second
World War period, including the 1951 Refugee Convention and the 1950 UNHCR Statute. This
is followed by a third section where I discuss the modern conceptualization of the three durable
solutions (repatriation, resettlement and local integration), and their relationship with norms of
international refugee law. I also explore how changes in geopolitics have influenced policy on
durable solutions. In a fourth section, I engage with three distinct but related developments in
refugee protection that highlight the shortcomings of international refugee law and reveal the
significance and fragility of refugee resettlement in the global refugee regime. This begins with
the question of burden-sharing. I analyze the consequences of the lack of a normative
framework for burden-sharing on refugee protection and explore the significance and
shortcomings of the recent Global Compact on Refugees. I then address the question of the rise
of anti-immigrant sentiment globally, and its impact on refugee resettlement. Particular attention
is paid to drastic reductions in resettlement to the United States under the Trump administration.
The question of the proliferation of non-entrée regimes, and their relationship to refugee
resettlement, is discussed next. Following this discussion of some of the regime’s systemic
flaws, I undertake to explain why studying decision-making, as I do in this dissertation, matters.
In the last section of this chapter, I will present a snapshot of the current global refugee
situation, and the role refugee resettlement currently plays in the international community’s

response to the refugee crisis.

2.2 The emergence and collapse of the interwar international refugee regime
The law of asylum was only written in the 20" century.* It would be a mistake however to

describe forced migration movements as a 20" century phenomenon. Forced migration

4 Atle Grahl-Madsen, The Status of Refugees in International Law, vol 1 (Leyden: AW Sijthoff, 1966) at 9.
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movements are not new, nor have they ever been limited to a particular geopolitical context.’
The first recorded use of term “refugee” dates back to the late 17" century, describing
Huguenots, or French Protestants, who fled France after the revocation of the Edict of Nantes in
1685.5 1t was also during this period that early writers of international law Hugo Grotius and
Emer de Vattel first developed the doctrine of asylum.” Both Grotius and Vattel recognized the
right of individuals to expatriate themselves and the right of states to grant asylum.® It is also
worth noting that early legal developments at the national and international levels paved the way
for the emergence of the international refugee regime and for international human rights law
generally, including “friendship, commerce and navigation” in the 19" century and minority

treaties in the immediate aftermath of the First World War.’

In the early 20" century, a convergence of factors led to the idea that refugees were a special

3 See Gil Loescher, Beyond Charity: International Cooperation and the Global Refugee Crisis (New York;
Oxford: Oxford University Press, 1993) at 32-33. See also Alexander Betts & Paul Collier, Refuge:
Transforming a Broken Refugee System (London: Random House, 2017) at 4.

6 Claudena Skran, Refiigees in Inter-War Europe: The Emergence of a Regime (Oxford: Clarendon Press,
1995) at 13-15. See also Alessandra Roversi, “The Evolution of the Refugee Regime and Institutional
Responses: Legacies from the Nansen Period” (2003) 22 Refugee Surv Q 21 at 32.

7" See Grahl-Madsen, supra note 4 at 9

8 See Maria-Teresa Gil-Bazo, “Asylum as a General Principle of International Law” (2015) 27:1 Intl J
Refugee L 3.

? For instance, various domestic and international rules were adopted in attempts to reconcile the need for
immigration, commerce and international investment, with existing rules of exclusion. In the 19" century,
treaties of “friendship, commerce, and navigation” were common throughout Europe and were widely
implemented in domestic law. These “alien law” treaties were normally instigated by states heavily involved
in international commerce and guaranteed basic rights for alien traders such as the recognition of juridical
personality, respect of life and physical integrity, personal liberty and freedom of movement. These treaties
formed the first international system limiting the absolute discretion of states in the treatment of individuals
on their territory. In the aftermath of the First World War, but before the adoption of refugee agreements, the
League of Nations developed a system of protection of minorities. The goal of these minority treaties was to
compel vanquished states to respect certain rights of ethnic and religious minorities, such as access to public
employment, the right to distinct education and cultural institutions, and language rights. Minority treaties
were a significant advancement in that they established, for the first time, a system of external scrutiny of a
state’s treatment of its citizens. See Hathaway, The Rights of Refugees, supra note 1 at 76-81. For a discussion
of earlier legal developments in the law of asylum, see Grahl-Madsen, supra note 4 at 10-11; Cécile
Mondonico-Torri, “Les réfugiés en France sous la Monarchie de Juillet: L'impossible Statut” (2000) 47:4 Rev
hist mod & contemp 731 at 736; Guy S Goodwin-Gill & Jane McAdam, The Refugee in International Law,
3rd ed (Oxford: Oxford University Press, 2007) at 37-38.
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category of migrants deserving of special treatment and international protection. One of these
factors is the appearance of restrictive migration controls.'” In the 20" century, international
movement and residence throughout Europe became increasingly difficult without a valid travel
document.!" Hathaway explains that, until the First World War, there were very few restrictions
on international migration. Most European refugees were able to find a place of refuge, for
example, in the Americas.'? This system of free movement, Hathaway explains, came to an
abrupt end in the 1920s, when the rise in economic and political nationalism in Europe
coincided with a sharp increase in the numbers of refugees.!* As nations established passport
controls and restricted admission, refugees were no longer free to establish themselves in a place
of safety.' British dominions as well as the United States instituted restrictive immigration
measures designed to limit immigration to people of British background."” The United States,
which was the world’s foremost country of migration in the 1910s with almost one million
admissions per year, reduced annual entries to 165,000 by 1924.'® The emergence of restrictive
immigration policies in the 20" century also coincides with the emergence of the welfare system
in Europe. As states became more financially involved in the welfare of their population, they

became increasingly concerned with the perceived additional burden of refugees.!’

10'See Loescher, supra note 5 at 36. See also Hathaway, The Rights of Refugees, supra note 1 at 83; Daniel
Ghezelbash, Refiuge Lost: Asylum Law in an Interdependent World (Cambridge: Cambridge University Press,
2018) at 28-31.

' Skran, supra note 6 at 14.

12 James Hathaway, “The Evolution of Refugee Status in International Law: 1920-1950” (1984) 33 Intl &
Comp L Rev 348 at 348 [“The Evolution of Refugee Status™]. See also Jennifer Hyndman, Managing
Displacement: Refugees and the Politics of Humanitarianism (Minneapolis: University of Minnesota Press,
2000) at 6-7 [Managing Displacement]. For an insightful history of the colonial roots of the emergence of
immigration controls, see Radhika Mongia, Indian Migration and Empire: A Colonial Genealogy of the
Modern State (Durham: Duke University Press, 2018).

13 Ibid.

14 Loescher, supra note 5 at 36.

15 Skran, supra note 6 at 22.

16 Tommie Sjoberg, The Powers and the Persecuted: The Refugee Problem and the Intergovernmental
Committee on Refugees (IGCR), 1938-1947 (Lund: Lund University Press, 1991) at 33-34.

17 Skran, supra note 6 at 14, 26.
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Refugee scholars agree that the most determining factor in the emergence of the international
refugee regime in the 1920s is the unprecedented size of the refugee crisis. These were caused
by revolutionary changes, the collapse of multi-ethnic empires and the creation of nation-states

along ethnic, religious and linguistic lines."

The over one million Russian refugees who fled Russia following the Russian revolution of
1917 impacted Europe enormously.' European countries, depleted by the First World War,
were reluctant to assist Russian refugees, viewed as destabilizing elements.?” The situation of
Russian refugees was exacerbated by a 1921 Soviet decree that stripped Russian citizenship
from Russian expatriates who had left after November 1917 and from those who had been
abroad for more than 5 years.?! Stateless Russian refugees could not benefit from the few
protections and entitlements that existed under alien law, which were only extended to a

nation’s subjects.?

The interwar international refugee regime was established in 1921 with the creation of the

Office of the High Commissioner for Refugees under the auspices of the newly-created League

18 The early 20" century saw the collapse of the Russian, Austro-Hungarian, German, and Ottoman empires.
Ethnic, religious, and linguistic minorities in the newly created nation-states became persecuted “political
misfits.” Many attempted to relocate to a country where their group was the majority. This proved impossible
for groups without a home state such as Armenians, Jews, and Romanis (ibid at 18-20). See also Loescher,
supra note 5 at 34-36. It is interesting to note that, while the First World War caused massive population
movements in Europe, these displacements were not long-lasting. Most displaced populations and combatants
were able to return home relatively quickly (Skran, supra note 6 at 15).

19 Skran, supra note 6 at 32-40.

20 Roversi, supra note 6 at 23.

21 Hathaway, The Rights of Refugees, supra note 1 at 351.

22 [bid at 84.
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of Nations.” Fridtjof Nansen served as High Commissioner for Refugees until his death in 1930.
The office of the High Commissioner was created to assist a specific population, Russian
refugees, and the institution was conceived as a temporary one.>* The High Commissioner’s
budget, too, was ad hoc and never became permanent.”® The High Commissioner was tasked
with securing legal status for refugees, helping them find work in their country of refuge,
assisting their resettlement to other countries, and assisting in repatriation efforts.?® The delivery

and funding of humanitarian relief continued to be left to voluntary organizations.?’

A major achievement of the High Commissioner in the 1920s was the creation of a framework
to issue identity documents to refugees, the so-called “Nansen Passport”, first established
through the 1922 Arrangement with regard to the issue of certificates of identification to
Russian refugees.”® The Nansen Passport was treated by states as the functional equivalent of a

national passport. They allowed Russian refugees to cross borders and essentially provided them

2 Voluntary organizations played a major role in the establishment of the regime. Voluntary organizations
had traditionally played the role of providing humanitarian relief to refugees. In the early 1920s, with the
quick rise in the number of Russian refugees in Europe, voluntary organizations quickly exhausted their
resources. In 1921, the International Committee for the Red Cross formally pressed the newly created League
of Nations to appoint a High Commissioner for Refugees. See Skran, supra note 6 at 84-85; Roversi, supra
note 6 at 23. The Covenant of the League of Nations did not contain any provision for the protection of
refugees (Peace Treaty of Versailles, Covenant of the League of Nations). The office of the High
Commissioner of the League of Nations for Russian Refugees was established in 1921 under a creative
reading of articles 23 and 25 of the Covenant. Article 23 provided that member states would “maintain and
establish the necessary international organization” to “secure and maintain fair and humane conditions of
labour for men, women, and children”, while Article 25 provided that member states would “promote the
establishment co-operation of duly authorized voluntary national Red Cross organisations having as purposes
the improvement of health, the prevention of disease and the mitigation of suffering throughout the world.”
See Roversi, supra note 6 at 23-24.

24 Roversi, ibid at 24.

> Ibid at 37.

26 Ibid at 24.

27 Loescher, supra note 5 at 37-38.

28 Arrangement with regard to the issue of certificates of identification to Russian refugees, 5 July 1922,
LNTS vol XIII no 355.
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with a minimum of legal status, although not citizenship.

Not long after the Russian refugee crisis emerged, another massive refugee movement occurred
as a result of the collapse of the Ottoman Empire in 1922.3° The rise of the Third Reich in
Germany in the 1930s caused further refugee movement in Europe. Four hundred thousand
refugees, mostly Jews, but also socialists, Romas, LGBT persons and other minorities, fled
Germany in the 1930s.*! Emerging fascist regimes in European countries, including Italy and

Spain, also produced significant refugee movements in the 1920s and 1930s.*

The League of Nations High Commissioner for Refugees underwent numerous deep
transformations and mandate expansions as a result of the changing nature of the refugee
population. In 1926, the mandate of the High Commissioner was expanded to include Armenian
refugees.” Four years later, in 1928, the mandate of the High Commissioner was again extended
to other national categories of refugees, including Assyrian, Assyro-Chaldaean, Syrian, Kurdish,
and Turkish refugees.** The first League of Nations refugee agreements did not impose specific
obligations on host states beyond the recognition of documentation issued by the High

Commissioner. It was generally assumed that the refugee problem was temporary and states

29 Skran, supra note 6 at 104-09; Hathaway, The Rights of Refugees, supra note 1 at 85; Otto Hieronymi, “The
Nansen Passport: A Tool of Freedom of Movement and of Protection” (2003) 22:1 Refugee Surv Q 36.

30 Religious minorities who had enjoyed some form of protection under Ottoman rule were persecuted in the
newly-formed nations of the Balkans. Many fled to France or to Bulgaria, but the majority fled to Greece,
where refugees accounted for 20% of the total population in the mid-1920s. See Skran, supra note 6 at 45.

3! Ibid at 48-56.

32 Ibid at 56-59.

33 Arrangement relating to the Issue of Identity Certificates to Russian and Armenian Refugees, 12 May 1926,
2004 LNTS 48.

3% Arrangement concerning the Extension to Other Categories of Refugee of Certain Measures taken in favour
of Russian and Armenian Refugees, 30 June 1928, 2006 LNTS 65.
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voluntarily afforded refugees relatively generous benefits.*® By the late 1920s, European states
began to recognize the enduring nature of the refugee problem and increasingly refused to
integrate refugees. This led to a shift in international refugee law and the adoption of agreements

that imposed substantial obligations on states.*®

After the death of Nansen in 1930, the High Commissioner for refugees was integrated within
the Secretariat of the League of Nations, which allowed for more long-term planning.’” In 1933,
after the rise to power of the Nazi regime, a separate High Commissioner for Refugees (Jewish
and others) Coming from Germany mandated with the protection of German refugees was
established outside the League of Nations.*® In an effort to antagonize Germany as little as
possible, the resolution establishing the High Commissioner for German refugees prevented any
action or even discussion related to the political root causes of the German refugee flow.* In

1938, following Germany’s exit from the League of Nations, the two institutions were fused.

In 1933, the League of Nations Intergovernmental Commission acknowledged the need to
codify international refugee law into a binding convention, leading to the adoption of the 1933

Convention relating to the International Status of Refugees.** The 1933 Convention, however,

35 Hathaway, The Rights of Refugees, supra note 1 at 86.
3¢ For example, the 1928 Arrangement explicitly dealt with a number of refugee rights, such as access to the
courts, the right to work, protection against expulsion and equal taxation. The standards contained in the 1928
Arrangement were, however, framed as non-binding recommendations, and states, facing a shortage of public
funds as a result of the Great Depression, did not implement them in any meaningful way (ibid).
37 Roversi, supra note 6 at 26.
38 Ibid at 28.
39 Sjoberg, supra note 16 at 34.
40 Hathaway explains the significance of the 1933 Convention in the following terms:
The [1933 Convention] is one of the earliest examples of states agreeing to codify human
rights as matters of binding international law. Equally important, it opened the door to a new
way of thinking about the human rights of aliens. Aliens’ rights had previously been
conceived to respond to a fixed set of circumstances, namely those typically encountered by
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was ratified by only eight states and had little impact on the ground. The poor reception of states
prompted the League of Nations to work towards developing still binding but lighter obligations
in the 1936 Provisional Arrangement concerning the Status of Refugees Coming from
Germany.*' As Hathaway explains, although the 1936 Arrangement contained fewer legal

obligations for host states, only seven states ratified the agreement.*?

The limited success of efforts aimed at imposing even light obligations on host states led to a
major shift in the international refugee regime: a solution to the refugee problem was to be
sought by resettling to other states those refugees incapable of integrating into their host country
of refuge. The 1938 Convention concerning the Status of Refugees coming from Germany* was
the first international instrument to explicitly endorse settlement abroad as a solution to the

refugee problem.*

In 1938 also took place the Evian Conference, which resulted in the creation of the
Intergovernmental Committee for Refugees (IGCR), outside the League of Nations, under the
leadership of the United States. The IGCR was mandated with assisting refugees from the Third

Reich, including Jewish refugees.* The High Commissioner for Refugees was terminated, along

traders. ... Many risks faced by refugees in foreign states were, however, different from
those which typically met business travelers. The Refugee Convention of 1933 met this
challenge by setting a rights regime for a subset of the alien population, tailored to its
specific vulnerabilities (Hathaway, The Rights of Refugees, supra note 1 at 87).
41 Provisional Arrangement concerning the Status of Refugees Coming from Germany 4 July 1936, 3952
LNTS 77 (1936-1937).
42 Hathaway, The Rights of Refugees, supra note 1 at 89.
43 Convention concerning the Status of Refugees coming from Germany, 10 Feb 1938, 4461 LNTS 61 (1938).
44 The 1938 Convention provided that
with a view of facilitating the emigration of refugees to overseas countries, every facility
shall be granted to the refugees and to the organizations which deal with them for the
establishment of schools for professional re-adaptation and technical training (see Hathaway,
The Rights of Refugees, supra note 1 at 90).
45 Roversi, supra note 6 at 29.
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with the League of Nations, in 1946. The IGCR remained operational until the following year.

The interwar international refugee regime is generally considered to have been a limited
success, if at all. The protection offered depended on the refugee group and projects could be
vetoed if the Great Powers refused to fund them.*® Jews from Germany and Nazi-occupied
territories faced a terrible fate and widespread antisemitism. At the Evian Conference in 1938,
after Nazi Germany had “offered its Jews to the World”, state delegates declared their concern
for the Jewish refugees, but only the Dominican Republic and Costa Rica agreed to increase
their quotas.*” Even in countries where Jews were able to find a safe haven, antisemitic
discrimination and persecution were widespread.* The High Commissioner for Refugees
(Jewish and other) Coming from Germany was only able to bring 4,000 German Jewish

refugees to safety before the outbreak of the Second World War.*

Generally speaking, root causes and conditions in source countries were not meaningfully
addressed by the international refugee regime.*® Very little was achieved in terms of
guaranteeing a right for refugees to be granted admission to a country of asylum.’!' Few
permanent settlement places were found. But as Skran points out, despite limited impact on the
ground, the interwar refugee regime’s legacy is monumental. The institutions of the interwar

period have disappeared, but the norms, rules, and procedures established during this period

46 Skran, supra note 6 at 272-77, 279-81.

47 William I Brustein & Ryan D King, “Anti-Semitism in Europe Before the Holocaust” (2004) 25:1 Intl Pol
Sci Rev 35 at 35.

48 Skran, supra note 6 at 50-51

49 See Roversi, supra note 6 at 29.

50 Skran, supra note 6 at 226-58.

> Ibid at 277.
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paved the way for the current refugee regime.’> Most importantly, the crucial legacy of the
interwar refugee regime is the development of the notion that refugees are a special category of

migrants, deserving of special protections.*

23 The UNRRA and the IRO — a transition to a new regime

Two years before the end of the Second World War, the Allied Powers created the United
Nations Relief and Rehabilitation Administration (UNRRA).3* Initially, the UNRRA was
created not to assist refugees, but to provide aid and relief to persons displaced by the Second
World War (internally and externally), and to help with the repatriation of those outside their
country of origin.”> UNRRA’s initial mandate included only nationals of the “United Nations”,
i.e., allied nations. In response to pleas from Jewish organizations, the mandate of UNRRA was
expanded in 1944 to include

other persons who have been obliged to leave their country or place of origin or

former residence or who have been deported therefrom by action of the enemy
because of race, religion or activities in favor of the United Nations.*

In the first two years of its existence, “true refugees” (i.e. persons who were unable to repatriate
to their country of origin) were referred to the IGCR. In 1945, the UNRRA became directly
involved in refugee protection.’” In 1947, there remained over one million refugees in Europe,*®

and the UNRRA was facing criticism by the United States for its use of repatriation, including

32 Ibid at 293-296.

53 Ibid at 261. See also Loescher, supra note 5 at 4-6.

5% The United Nations organization itself was only created in 1945, but the term “United Nations” was used as
early as 1942 to refer to the Allied Powers. The UNRRA became formally part of the United Nations in 1945.
3> See Hathaway, “The Evolution of Refugee Status”, supra note 12 at 372. See also Loescher, supra note 5 at
47-48.

56 UNRRA Resolution 71, J 152 (1945).

37 Hathaway, “The Evolution of Refugee Status”, supra note 12 at 373.

58 Denis Gallagher, “The Evolution of the International Refugee System” (1989) 23 Intl Migr R 579 at 579.
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forced repatriation to Soviet states.”® The United Nations General Assembly moved to create the
International Refugee Organization (IRO) and transferred to the new organization the mandate

of refugee protection and refugee aid.*

In the following section, I will discuss in some detail the emergence and evolution of a new
international refugee regime following the adoption of the 1951 Refugee Convention. Before
moving on to that issue, I want to acknowledge that the preceding overview of the emergence of
the international refugee regime rushes through decades of development in international refugee
law without doing it justice. It is also heavily Eurocentric. It ignores many important refugee
realities outside of Europe that occurred during the 19" century and early 20" century. There
were many such displacements, including formerly-enslaved Black people who fled American

slave states to free states and to Canada through the “Underground Railroad” in the 19"

59 Loescher, supra note 5 at 50. The political context surrounding shifts in preference for a particular durable
solution will be addressed in some detail in section 2.5.2.
80 The International Refugee Organization Constitution (15 December 1946) (annex I, s A, para 1) defined a
refugee as:
a person who has left, or who is outside of, his country of nationality or of former habitual
residence, and who, whether or not he had retained his nationality, belongs to one of the
following categories:
(a) victims of the nazi or fascist regimes or of regimes which took part on their side in the
second world war...;
(b) Spanish Republicans and other victims of the Falangist regime in Spain, whether
enjoying international status as refugees or not;
(c) persons who were considered refugees before the outbreak of the second world war, for
reasons of race, religion, nationality or political opinion.
Section B mandated the organization with the assistance and protection of “displaced persons”, defined as:
a person who, as a result of the actions of the authorities of the [nazi or fascist regimes or of
regimes which took part on their side in the second world war] has been deported from, or
has been obliged to leave his country of nationality or of former habitual residence, such as
persons who were compelled to undertake forced labour or who were deported for racial,
religious or political reasons.
The use of the term “displaced persons” as including not internally displaced persons but externally displaced
persons in the IRO’s constitution is an anomaly in the language of the international refugee regime. See
Goodwin-Gill & McAdam, The Refugee in International Law, supra note 9 at 18.
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century,® displacement caused by slave raids in Africa,® and displacements resulting from
colonialism and colonial wars in Africa. Indeed, Chimni writes:
... the limits of contemporary movement of forced migrants to the West cannot

be discussed without talking about slave trade, the movement of indentured
labour, and the occupation of territories declared terra nullius.®

In my review of the interwar refugee regime, I have sought to rely on both authoritative and
celebrated sources as well as works with a more critical perspective on the refugee regime. It
was disappointing to find that very little scholarship on the development of the international
refugee regime considered its non-European antecedents. In a sense, that focus reflects the
Eurocentric character of the League of Nations refugee regime itself.® I was reminded of
Chimni’s reflection that knowledge production in refugee law has tended to integrate and
reproduce dominant ideologies of institutions and powerful states, and to promote their

objectives.®

2.4 The UNHCR and the 1951 Refugee Convention®®

As the IRO’s mandate was set to expire in 1950, there remained a large number of refugees in

61 See Natasha L Henry, “Underground Railroad”, in The Canadian Encyclopedia, online:
<https://www.thecanadianencyclopedia.ca/en/article/underground-railroad>.

62 See Dennis D Cordell, “Des ‘réfugiés’ dans 1'Afrique précoloniale? L’exemple de la Centrafrique, 1850-
1910” (2002) 85:1 Pol afr 16.

63 BS Chimni, “The Global Refugee Crisis: Towards a Just Response” (Bonn: Development and Peace
Foundation, 2018) at 3 [“The Global Refugee Crisis”].

64 As explained in this section, it was only in 1967 that the Refugee Convention was extended beyond Europe.
65 BS Chimni, “The Geopolitics of Refugee Studies and the Practice of International Institutions: A View
from the South” (1998) 11:4 J Refugee Stud at 365-70 [“The Geopolitics of Refugee Studies™].

% This section focuses on the UNHCR and the 1951 Refugee Convention. However, it is important to note
that a parallel UN agency - the United Nations Relief and Works Agency (UNRWA) - was created in 1949 to
assist Palestinian refugees in Jordan, Lebanon, Syria, the Gaza Strip and the West Bank. Very few refugees
are resettled through the UNRWA. The vast majority of Palestinian refugees have not returned or been locally
integrated. See Alex Joffe, “UNRAW Resists Resettlement” (Fall 2012) Middle E Q 11.
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Europe, and it was clear that not all remaining refugees would be repatriated or resettled.®” As
early as 1949, the United Nations General Assembly had begun the work of creating a successor
organization to the IRO. This work culminated in the adoption of the Statute of the Office of the
United Nations High Commissioner for Refugees in 1950° and the Convention Relating to the
Status of Refugees in 1951. The UNHCR Statute and the 1951 Refugee Convention remain

today the two pillars of the international refugee regime.*

In order to understand how the international refugee regime operates today, it is informative to
review the role played by the UNHCR and the Refugee Convention, and their evolution since
the early 1950s. In particular, it is informative to consider the disjuncture between the mandate
of the UNHCR and the Refugee Convention. Like its predecessor organizations, the UNHCR
was designed as a temporary agency.”” When its initial three-year mandate was due to expire,
the UN General Assembly extended the UNHCR’s mandate for a period of five years, and did
so every five years until 2003, when a resolution of the General Assembly provided that the

UNHCR would exist “until the refugee problem is solved.””!

The UNHCR Statute tasks the UNHCR with providing international legal protection and durable

87 Hathaway, The Rights of Refugees, supra note 1 at 91.

88 Statute of the Office of the United Nations High Commissioner for Refugees, UNGA A/RES/428(V), 14

December 1950, art 13 [UNHCR Statute].

8 Grahl-Madsen, supra note 4 at 20.

70 UNHCR Statute, supra note 68, art 13.

! Article 1 of the UNHCR Statute reads:
The United Nations High Commissioner for Refugees ... shall assume the function of
providing international protection, under the auspices of the United Nations, to refugees who
fall within the scope of the present Statute and of seeking permanent solutions for the
problem of refugees by assisting Governments and ... private organizations to facilitate the
voluntary repatriation of such refugees, or their assimilation within new national
communities.

See Loescher, supra note 5 at 55.
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solutions for refugees.”” The UNHCR Statute also defines a “refugee” as (i) any person who has

been considered a refugee under previous international instruments (“statutory refugees”)” and
Any other person who is outside the country of his nationality, or if he has no
nationality, the country of his former habitual residence, because he has or had
well-founded fear of persecution by reason of his race, religion, nationality or
political opinion and is unable or, because of such fear, is unwilling to avail

himself of the protection of the government of the country of his nationality, or,
if he has no nationality, to return to the country of his former habitual residence.”

Early on in UNHCR’s life, it was recognized that the restricted definition in UNHCR’s mandate
was inadequate for several reasons. First, the definition excluded the majority of persons
displaced in the context of civil war or political change. Second, conducting individual refugee
assessments, which is what the Statute seems to require, was found to be impractical in the
context of mass exodus.” Beginning in the late 1950s, the mandate of the UNHCR was
extended through various measures in order to authorize the agency to provide assistance to
refugees who did not meet the strict refugee definition.”® A 1957 resolution of the General
Assembly authorized the UNHCR to assist Chinese refugees in Hong Kong, followed by
another resolution in 1958 regarding Algerian refugees in Morocco and Tunisia, and another in
1961 regarding Angolan refugees in Congo.”” In the late 1950s, the UN General Assembly

began mandating the UNHCR with assisting displaced persons under its “good offices.””®

72 UNHCR Statute, supra note 68, art 1.

73 Ibid, art 6(A)(i).

74 Ibid, art 6(B).

5 See Goodwin-Gill & McAdam, supra note 9 at 29-30.

76 It should be noted that the UNHCR Statute itself provides that other organs of the UN may alter the
mandate of the UNHCR, including the UN General Assembly and the Economic and Social Council. See
Volker Tiirk, “The role of UNHCR in the Development of International Refugee Law” in Frances Nicholson
& Patrick Twomey, eds, Refugee Rights and Realities: Evolving International Concepts and Regimes
(Cambridge & New York: Cambridge University Press, 1999) 153.

"7 Goodwin-Gill & McAdam, supra note 9 at 24.

"8 Ibid. For a more critical assessment of how the notion of “good offices” allowed the UNHCR to underplay
the consequences of colonialism, see Hyndman, Managing Displacement, supra note 12 at 10-11; Jennifer
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Various terms and categories have since been used by the General Assembly and other UN
organs to describe persons that fall under UNHCR’s competence, such as “refugees of concern”,
“refugees and displaced persons of concern”, and “victims of man-made disasters.”
Contemporary UNHCR publications describe the agency’s mandate as encompassing refugees,
asylum seekers, internally-displaced persons (IDPs), returned refugees, returned IDPs,
individuals under UNHCR’s statelessness mandate, and “other groups or persons of concern.”®
Tiirk explains that all of these categories share a common element in that they include persons
who “have been forced to flee, as a result of persecution, massive human rights violations,
generalised violence, armed conflicts, civil strife or other circumstances which have seriously

disturbed public order, threatening their lives, safety or freedom.”!

The UNHCR Statute and UNHCR’s expanded responsibility through UN organs, however, do
not create international legal obligations on states to protect refugees. International obligations
regarding refugees follow from the 1951 Refugee Convention, which still today contains a very
restrictive refugee definition. The refugee definition in the Refugee Convention (as amended by
the 1967 Refugee Protocol) is almost identical to the above-quoted definition that appears in the
UNHCR Statute: a refugee is a person who is outside their country of origin and cannot return
because of a well-founded fear of persecution because of specified grounds. The only distinction
that remains of relevance is that the Refugee Convention contains an additional ground:

“membership in a particular social group.” The most well-known aspect of the Refugee

Hyndman & Bo Viktor Nylund, “UNHCR and the Status of Prima Facie Refugees in Kenya” (1998) 10:1-2
Intl J Refugee L 21.

7 See Goodwin-Gill & McAdam, supra note 9 at 26.

80 UNHCR, “Global Trends: Forced Displacement in 2019” (Statistics and Demographics Section, 2020) at
64-66 [“Global Trends 2019”].

81 Tiirk, supra note 76 at 153.
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Convention is its prohibition against refoulement, i.e., the forced return of refugees to a country
where they fear persecution:
No Contracting State shall expel or return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be

threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion.*?

The focus on the refugee definition and the prohibition against refoulement has been said to
overshadow other rights granted to refugees under Refugee Convention, which also include
religious rights, property and intellectual property rights, the right of association, access to
courts, employment rights, housing rights, education rights, the right to freedom of movement,
the right to identity documents, the right to travel documents, the right to fair fiscal treatment,

and the right to transfer one’s assets. %

The Refugee Convention as adopted in 1951 contained temporal and geographical limitations.
Refugee status was limited to persons who have been displaced “[a]s a result of events occurring
before 1 January 1951.”% The Refugee Convention also provided that member states could

declare at the moment of ratification that “events occurring before 1 January 1951” means

82 Refugee Convention, art 33. There is some debate on whether, and to what extent, the non-refoulement
principle should be regarded as a principle of customary international law. See Hathaway, The Rights of
Refugees, supra note 1 at 36, 363-76; Elihu Lauterpacht & Daniel Bethlehem, “The Scope and Content of the
Principle of Non-Refoulement: Opinion” in Erika Feller, Volker Tiirk & Frances Nicholson, eds, Refiigee
Protection in International Law: UNHCR’s Global Consultations on International Protection (Cambridge:
Cambridge University Press, 2003) 87. The non-refoulement principle is also enshrined in other human rights
instruments, including the International Covenant on Civil and Political Rights, 19 December 1966, 999
UNTS 171 and the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, 10 December 1984, 1465 UNTS 85. See Goodwin-Gill & McAdam, supra note 9 at 209.

83 See Hathaway, The Rights of Refugees, supra note 1 at 2-3, 13; Susan Kneebone, “Introduction: Refugees
and Asylum Seekers in the International Context — Rights and Realities”, in Susan Kneebone, ed, Refugees,
Asylum Seekers and the Rule of Law: Comparative Perspectives (Cambridge: Cambridge University Press,
2009) 1 at 6 [“Introduction”].

8 Art 1A(2).
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“events occurring in Europe before 1 January 1951.”% The inadequacy of the Convention
refugee definition as adopted was recognized in the early 1960s, with the emergence of large
refugee movements in Africa, none of which could be considered to have resulted from events
occurring before 1951, or events occurring in Europe, for that matter. Efforts were undertaken
within the UN to eliminate the limitations, culminating in the 1967 Refugee Protocol, which

provides eliminated both the geographical and temporal limitation.®

Still, from the 1960s on, the Convention definition became increasingly irrelevant for new flows
of refugees who faced violence and were forced to flee for reasons not covered by the
Convention, for example civil war or other armed conflicts.’” In the 1980s and 90s, signatory
states to the Refugee Convention engaged in discussions on the potential expansion of the
Convention refugee definition. It was generally acknowledged that those fleeing generalized

violence were deserving of protection, but there was much resistance to the idea of a

85 Art 1B. For a discussion of the role of colonial states’ delegations in entrenching the European limitation in
the Refugee Convention, see Ulrike Krause, “Colonial Roots of the 1951 Refugee Convention and its Effects
on the Global Refugee Regime” (2021) Intl Rel & Dev.
8 Articles 1(2) and I(3) of the 1967 Refugee Protocol read:

2. For the purpose of the present Protocol, the term “refugee” shall, except as

regards the application of paragraph 3 of this article, mean any person within the

definition of article 1 of the Convention as if the words “As a result of events

occurring before 1 January 1951 and ...” “and the words”... “a result of such events”,

in article 1 A (2) were omitted.

3. The present Protocol shall be applied by the States Parties hereto without any

geographic limitation, save that existing declarations made by States already Parties

to the Convention in accordance with article 1 B (1) (a) of the Convention, shall,

unless extended under article 1 B (2) thereof, apply also under the present Protocol.
Only a few states signatory states of the Convention had opted for the optional geographical limitation:
Congo, Madagascar, Monaco, and Turkey. Madagascar remains the only signatory state to the Refugee
Convention that has not ratified the Protocol. Turkey has maintained the geographical limitation upon
acceding to the Protocol. See UNHCR, “States Parties to the 1951 Convention relating to the Status of
Refugees and the 1967 Protocol”, online (pdf):
<https://www.unhcr.org/protect/PROTECTION/3b73b0d63.pdf>. See Tiirk, supra note 76 at 161; Gallagher,
supra note 58 at 583; Hathaway, The Rights of Refugees, supra note 1 at 110-12.
8 Hyndman, Managing Displacement, supra note 12 at 12. See also Betts & Collier, supra note 5 at 40.
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corresponding international obligation. The initiative was halted in 1994.%

A few regional instruments better recognize the reality of “new” refugee flows.*” The most
notable is the 1969 Convention Governing the Specific Aspects of Refugee Problems in Africa
adopted by the Organization of African Unity.”® The OAU Refugee Convention incorporates the
strict refugee definition found in the 1951 Convention and the Protocol,’! but provides an
additional definition, which captures persons displaced because of “external aggression,

792 Another regional

occupation, foreign domination or events seriously disturbing public order.
instrument that seeks to remedy the insufficiency of the Convention refugee definition is the
1984 Cartagena Declaration on Refugees, which grants protection to persons displaced by

armed conflict and massive violations of human rights.”® While the Cartagena Declaration is

not binding, it has been endorsed by Latin American states.*

25 Refugee Resettlement and durable solutions
The refugee regime under the 1951 Refugee Convention - and indeed frameworks established
under other treaties and institutions - has a triple goal: providing protection for refugees, finding

durable solutions for refugees, and ensuring global burden-sharing. Only the protection element

88 Goodwin-Gill & McAdam, supra note 9 at 48-49.

% See Kneebone, “Introduction”, supra note 83 at 15.

%0 Organization of African Unity, Convention Governing the Specific Aspects of Refugee Problems in Africa
(10 September 1969) 1001 UNTS 45 [OAU Refugee Convention].

T Art I(1).

2 Art I(2). See Goodwin-Gill & McAdam, supra note 9 at 37-39; Hyndman, Managing Displacement, supra
note 12 at 12-13.

%3 Organization of American States, Cartagena Declaration on Refugees, OEA/Ser.L/V/11.66/Doc.10, rev 1
(1984). See Hyndman, Managing Displacement, supra note 12 at 13-14.

% See Jose Alvin Gonzaga, “The Role of the United Nations High Commissioner for Refugees and the
Refugee Definition” in Susan Kneebone, ed, The Refugees Convention 50 Years On: Globalisation and
International Law (Aldershot: Ashgate, 2003) 233.
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takes the form of an international obligation - the prohibition against refoulement. Frameworks
to facilitate durable solutions and burden-sharing are developed through international voluntary-
based mechanisms, such as refugee resettlement. In this section, I examine how the international
refuge regime’s approach to durable solutions and burden-sharing has shifted over the years, and

investigate the role of refugee resettlement in trying to achieve these goals.

2.5.1  Durable solutions: concepts and legal basis
A “durable solution” is a solution that puts an end to, or resolves, the status of a person as a
refugee. It is:

...one that ends the cycle of displacement by resolving their plight so that they

can lead normal lives. Seeking and providing durable solutions to the problems

of refugees constitutes an essential element of international protection, and the

search for durable solutions has been a central part of UNHCR’s mandate since
its inception.”®

UNHCR policies describe three durable solutions to refugeehood: voluntary repatriation, local
integration and resettlement.”® The emphasis on durable solutions has been a central component
of the international refugee law regimes of the 20" century.”” The durable solutions framework
is developed not through international legal instruments, but as a matter of institutional
policies.” It will come as no surprise that the durable solutions framework does not integrate
seamlessly into the legal framework of the Refugee Convention. The following section presents

each traditional durable solution and discusses its relationship to the Refugee Convention.

95 UNHCR, Resettlement Handbook (Geneva: UNHCR, 2011) at para 1.3 [Resettlement Handbook].

% Ibid.

%71t is worth noting that Hathaway writes that refugee law’s growing emphasis on durable solutions has had
the unintended consequence of minimizing the importance of the respect of full refugee rights under the
Refugee Convention: Hathaway, The Rights of Refugees, supra note 1 at 913.

%8 See Shauna Labman, Crossing Law’s Border: Canada’s Refugee Resettlement Program (Vancouver: UBC
Press, 2019) at 4.
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1) Voluntary repatriation, voluntary reestablishment and cessation

The UNHCR defines voluntary repatriation as a situation where “refugees return in safety and
with dignity to their country of origin and re-avail themselves of national protection.”” As
Hathaway explains, an important terminology problem has arisen as a result of conflicts
between the Refugee Convention and the UNHCR Statute.'® The UNHCR Statute mandates the
UNHCR with “seeking permanent solutions for the problem of refugees by assisting
Governments and... private organizations to facilitate the voluntary repatriation of such
refugees...”'"! The difficulty with this mandate is that, under the Refugee Convention, there is
no such concept as “voluntary repatriation.”'*> Under the terms of the Refugee Convention, it is
not voluntary repatriation that terminates refugee status, but voluntary reestablishment.'®
Reestablishment entails something more than mere repatriation. Hathaway writes that
contracting states should not automatically consider that refugee status was terminated by the

mere fact that a refugee has, for example, temporarily visited her home country.'*

More importantly, the criteria utilized by the UNHCR to determine when to support voluntary
repatriation is not well developed or even in line with the framework of the Refugee

Convention. The Refugee Convention for the termination of refugee status following

9 UNHCR, Resettlement Handbook, supra note 95 at 28. As Weima observes, the terms “return” and

“returnee” are now increasingly replacing the terms “repatriation” and “repatriate”:
While repatriation refers to the legal process of regained citizenship, return is much more
defined by physical location. “Returnees” can include both those who were previously
recognized as refugees, as well as those whose migration was not officially recognized.
“Returnee” can also be a misnomer — it can be applied to those who never themselves left,
and who were born to forced-migrant parents (second generation), particularly as many
refugees are spending increasingly extended periods in exile (Yolanda Weima, “Refugee
Repatriation and Ongoing Transnationalisms” (2017) 7:1 Transnat’l Soc R 113 at 114).

100 Hathaway, The Rights of Refugees, supra note 1 at 917-53.

101 UNHCR Statute, supra note 68, art 1.

102 If “repatriation” is to mean anything under the Refugee Convention, it refers to the concept of “cessation”,

which is not voluntary: Hathaway, The Rights of Refugees, supra note 1 at 916.

103 Refugee Convention, supra note 2, art 1(C)(4).

104 Hathaway, The Rights of Refugees, supra note 1 at 918-19.
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“cessation,” but cessation requires more than a mere voluntary desire to return or a finding that
the well-founded fear of persecution no longer exists. Cessation requires the finding of a
genuine, enduring change in circumstance that eliminates the well-founded fear of persecution
and restores protection. ' When a return occurs following cessation, the return is not
“voluntary” but “mandatory.” Hathaway explains that when the UNHCR supports repatriation
efforts under its mandate for a particular refugee population, host states tend to consider that
refugee status has been automatically terminated under the cessation clause of the Refugee
Convention. This blurring of the lines between cessation and voluntary repatriation leads to the

premature withdrawal of refugee protection.'%

Notwithstanding the weak legal underpinning of repatriation and its conflation with cessation,
established principles do guide the UNHCR’s repatriation efforts. The UNHCR’s handbook on
voluntary repatriation acknowledges that voluntary repatriation is distinct from cessation and
that voluntary repatriation can occur in situations that fall short of a “fundamental change of
circumstances” in the country of origin.'”” The handbook provides that repatriation must

nevertheless be truly voluntary,'®®

and must be conducted in a “safe and dignified” way.
Refugees should be not coerced, forced to move, be separated from their family, or be put in a

situation where their safety is endangered.'” The UNHCR also stresses the importance of

"% Ibid at 921-22.

106 1bid at 931-53.

07 UNHCR, Voluntary Repatriation: International Protection (Geneva: UNHCR, 1996) at para 2.1.

198 The notion of voluntariness is defined broadly:
Voluntariness means not only the absence of measures which push the refugee to repatriate,
but also means that he or she should not be prevented from returning, for example by
dissemination of wrong information or false promises of continued assistance. In certain
situations economic interests in the country of asylum may lead to interest groups trying to
prevent refugees from repatriating (ibid at para 2.3).

199 Ibid at para 3.1.
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engaging in the successful reintegration of returnees.''® Finally, voluntary repatriation is to be
considered within a comprehensive framework that includes the other durable solutions.''! In

practice, this principle is not always followed.'?

In addition, in the context of growing pressures for repatriation, the UNHCR is reported to have
engaged in organized repatriation in circumstances that violate the principles of voluntariness,
safety, and dignity. Coercion is said to have been a factor in the repatriation of 200,000
Rohingyas from Myanmar to Bangladesh in the early 1990s, the repatriation of 350,000
Rwandan refugees in Tanzania in 1996, the repatriation of 40,000 Burundian refugees from
Tanzania in 2012, and more recently, the repatriation of Afghan refugees from both Iran and

Pakistan.''?

i1) Local integration and naturalization
UNHCR policy documents describe local integration as a situation where “refugees legally,
economically and socially integrate in the host country, availing themselves of the national

protection of the host government.”!'* Hathaway posits that this conception of local integration

119 1hid at para 6.4.

1 See Jeff Crisp, “Repatriation Principles Under Pressure” (2019) 62 Forced Migr R 20 at 20.

12 Crisp writes:
Host States in developing regions of the world do not want the indefinite presence of
refugees on their territory, and in most cases are adamant that refugees should not be given
the option of local integration. Donor countries are keen to bring an end to protracted refugee
situations and expensive long-term assistance programmes, while countries of origin are
often eager to bolster their legitimacy by demonstrating that their exiled citizens are prepared
to vote with their feet by returning to their homeland.
As for UNHCR - an agency funded and governed by States, and thus highly sensitive to
their concerns — it became a prime objective to get as many refugees home as possible,
thereby demonstrating the organisation’s usefulness to its primary stakeholder (ibid at 20-
21).

113 Ibid at 21; Hathaway, The Rights of Refugees, supra note 1 at 933-34.

114 UNHCR, Resettlement Handbook, supra note 95 at 28.
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is not an alternative to refugee status.''> Local integration, in this sense, is merely equivalent to
the enjoyment of the full range of rights under the Refugee Convention. It will come as no
surprise that the Refugee Convention does not contemplate the termination of refugee status
upon “local integration.” Rather, Article 1(C)(3) of the Refugee Convention provides that
refugee status is terminated upon naturalization, meaning a situation where a refugee
“acquire(s) a new nationality, and enjoys the protection of the country of his new nationality.”
The Refugee Convention recognizes that naturalization is a prerogative of sovereign states and
imposes only very light obligations in this respect. Article 34 provides that contracting states
shall “as far as possible facilitate the assimilation and naturalization of refugees”, which
includes “mak[ing] every effort to expedite naturalization proceedings and reduce as far as

possible the charges and costs of such proceedings.”

ii1) Third country resettlement
The UNHCR defines resettlement as:
The selection and transfer of refugees from a State in which they have sought
protection to a third State which has agreed to admit them — as refugees — with
permanent residence status.''
The term ‘resettlement’ appears in a few articles in the Refugee Convention. For example,
article 30 stipulates that contracting states “shall permit refugees to transfer assets which they
have brought into its territory to another country where they have been admitted for the
purposes of resettlement.” However, “resettlement” is not listed as a circumstance that brings

about the termination of refugee status. Hathaway explains that when the resettlement of a

refugee occurs, refugee status in the country of asylum is de facto terminated because “the

15 Hathaway, The Rights of Refugees, supra note 1 at 979.
116 UNHCR, Resettlement Handbook, supra note 95 at 416.
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continuing need for refugee protection is ... at an end.”'"’

The UNHCR operates a resettlement program which will be explored in some detail in later
sections. It is important to note, however, that some resettlement activities operate outside the
UNHCR, including resettlement through Canada’s private sponsorship of refugees program. It
also bears mention that some state-operated resettlement activities have taken the form of non-
consensual resettlement. Non-consensual resettlement schemes existed under the IGCR and IRO
regimes, and have resurfaced as state practices in the 1980s. Non-consensual resettlement occurs
when asylum seekers are diverted by the intended asylum state to another state, and then given
only one state-sanctioned resettlement opportunity (if any).''® The Refugee Convention imposes
certain restrictions on such activities, including, at minimum, allowing “a reasonable period and
all the necessary facilities to obtain admission into another country” to refugees who are being
detained.'” Contracting states are also required, under the Refugee Convention, to allow for the

transfer of assets to the country of resettlement.'?

iv) “New” durable solutions

The concept of durable solutions has been expanded beyond the three traditional durable
solutions in the past 10 years. The most significant of these is the concept of “complementary
pathways for admission to third countries”, defined broadly as encompassing family

reunification, private sponsorship, humanitarian programs, educational opportunities for

""" Hathaway, The Rights of Refugees, supra note 1 at 916.

118 See Hathaway, The Rights of Refigees, supra note 1 at 964-65. For a discussion of the development of
such measures in Australia and the United States, see Ghezelbash, supra note 10.

1;(’; Refugee Convention, supra note 2, art 31(2). See Hathaway, The Rights of Refugees, supra note 1 at 965.
120 Art 30.
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refugees, and labour mobility opportunities for refugees.'?' In April 2018, Canada launched a
pilot program called the Economic Mobility Pathways Project, which aimed to identify and
bring to Canada 10-15 skilled refugees who further met the requirements of Canada’s economic
migration programs.'*> The Global Compact on Refugees also adopts in its theory of durable
solutions “other local solutions”, which include “interim legal stay, including... the appropriate
economic, social and cultural inclusion of refugees... without prejudice to eventual durable
solutions that may become available.”'* It is unclear how “other local solutions” (just as true

local integration) might differ from the simple respect of full refugee rights.

2.5.2  Shifting durable solutions

The act of resettlement is a fundamentally discretionary one. The Refugee Convention does not
require that signatory states grant status to refugees who are outside their borders. Resettlement
is therefore considered an entirely “voluntary” act, one that does not flow from international
obligations, but from states’ commitments to humanitarianism, global burden-sharing, and
strategic foreign policy concerns.'* States’ interest in resettlement has waxed and waned along
with changes in domestic and international politics. It is worth noting that the other two
traditional durable solutions, in contrast, have some basis in international law. Local integration,

understood as the enjoyment of full refugee rights, is a core state obligation resulting from the

2L UNHCR, Report of the United Nations High Commissioner for Refugees - Part 11: Global Compact on
Refiigees, UNGAOR, 2018, Supp No 12m UN Doc A/73/12 at para 95 [Global Compact on Refugees].
122 See UNHRC & Canada, “The Economic Mobility Pathways Project — Policy Principles and Lessons
Learned: A Canadian Perspective on Complementary Pathways for Admission” (2019), online (pdf):
<https://www.unhcr.ca/wp-content/uploads/2019/07/The-Economic-Mobility-Pathways-Project-Policy-
Principles-and-Lessons-Learned-June-2019.pdf>.

123 Global Compact on Refugees, supra note 121 at para 10. The Global Compact on Refugees will be
addressed below in section 2.6.1.

124 See Guy S Goodwin-Gill, “Refuge or Asylum: International Law and the Search for Solutions to the
Refugee Problem” in Howard Adelman and Michael Lanphier, eds, Refuge or Asylum: A Choice for Canada
(Toronto: York Lanes Press, 1990) 27 at 27.
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Refugee Convention itself. The right of return is recognized under the International Covenant
on Civil and Political Rights,'* and various international human rights instruments oblige states
to refrain from activity that would make repatriation impossible.'?¢ However, the successful
implementation of all durable solutions depends on their promotion by states and international
agencies. In fact, the history of international refugee regimes is characterized by enormous shifts
in the preference accorded to each durable solution by states and international institutions. These
shifts can be attributed, for the most part, to changes in the international political climate and

perceived changes in refugee flows.

2.5.2.1  Durable solutions under League of Nations institutions and the IGCR

The interwar international refugee regime was much more successful in securing legal
protection than in finding durable solutions for refugees. While securing durable solutions was
identified in the mandate of the High Commission, relatively meagre results were achieved in
that respect.'?” Organized resettlement occurred on a very small scale, and these operations were

often part of broader settlement activities that were primarily focused on local integration.

During the interwar period, repatriation was widely regarded as the most desirable outcome for
both refugees and governments.'”® Nansen himself was appointed High Commissioner after
having played a major role in the repatriation of Russian prisoners of war following the First

World War.'® Two local integration schemes developed in the 1920s, both for Armenian

125 International Covenant on Civil and Political Rights, supra note 82, art 12(4).
126 Hathaway, The Rights of Refugees, supra note 1 at 955-58.

127 See Roversi, supra note 6 at 24.

128 Skran, supra note 6 at 148.

129 Roversi, supra note 6 at 24.
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refugees, also included elements of resettlement."*® The first scheme provided for the settlement
of Armenian refugees in Soviet Armenia. Some of the Armenian refugees to be settled there
were displaced in Greece and Constantinople. The plan collapsed as tensions developed between
the Soviet Union and Western states. This was followed by a second plan for the settlement of
Armenian refugees in Syria, where some hundred thousand Armenian refugees were living in
extremely difficult conditions in the mid-1920s. Almost 40,000 Armenian refugees were settled

in coastal regions of Lebanon and Syria by 1938, territories then under French mandate.

The IGCR, initially mandated in 1938 to help Jewish refugees from Germany and Austria and
Jewish individuals who had not yet left those countries, operated with an explicit focus on
resettlement, in contrast to League of Nations institutions. The task of the Chairman of the
IGCR included negotiating “to improve the present conditions of exodus and to replace them by
conditions of orderly emigration” and “approaching the Governments of the countries of refuge
and settlement with a view to developing opportunities for permanent settlement.”'*! The IGCR
took the position that the answer to the Jewish refugee problem lay “in coordinating involuntary
emigration with existing immigration laws and practices, in collaboration with the country of
9132

origin.”">* The explicit focus on resettlement by the IGCR reflected member states’ shared view

that countries of first asylum would be unwilling to absorb large numbers of Jewish refugees.'*
In the months leading up to the Second World War, efforts by the IGCR to arrange the

evacuation and resettlement of hundreds of thousands of Jewish Germans and Austrians

collapsed because of difficulties in finding resettlement spaces for Jewish refugees, and because

130 Skran, supra note 6 at 170-82. See also Edita Gzoyan, “The League of Nations and Armenian Refugees:
The Formation of the Armenian Diaspora in Syria” (2014) 8 Cent E Eur R 83.

1! Skran, ibid at 215.

132 Goodwin-Gill & McAdam, supra note 9 at 423.

133 Hathaway, The Rights of Refugees, supra note 1 at 964.
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of German resistance in releasing Jewish assets to cover the cost of evacuation and settlement.'**
In fact, as the flight of Jewish refugees from the Third Reich increased, countries around the
world moved to restrict their immigration policies."** The IGCR never implemented the large-
scale resettlement program it had designed before and during the Second World War, but some
European countries, including Holland and Belgium, as well as the United States, moved to
unilaterally liberalize their immigration policies to accept Jewish refugees.'*® The IGCR was
essentially not operational between the outbreak of the Second World War and 1943, when its
mandate was expanded to include all refugee groups displaced by the war in Europe at the
Bermuda Conference.'*” The revival of the dormant IGCR is attributed to the “massive pressure”
on both the British and American governments to “do something” after Nazi atrocities against
the European Jews were officially revealed by the Allied governments in December 1942."3% At
that point, member states were eager to oppose the narrative pushed by Germany that the Allies’
war effort in the Middle East and North Africa was “on behalf of the Jews”'* and that “only
Germany could liberate the Arabs from Allied-Jewish oppression.”'* Another motive for the
expansion of the IGCR’s mandate to all refugees from Germany was that some non-Jewish
refugees had become a hindrance to the Allied war effort, including some 40,000 Polish
refugees who had fled to Iran in 1942. Ultimately, 35,000 were transferred to camps in East

Africa, India, Mexico and the Middle East.'*' Large-scale resettlement efforts under the IGCR

134 See Loescher, supra note 5 at 45.

135 Skran, supra note 6 at 214-18.

136 Ibid at 218-19.

137 Sjoberg, supra note 16 at 63-67, 127.
138 Ibid at 127.

139 Ibid at 131.

140 Ibid.

141 Ibid at 133.
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only began after the end of the Second World War.'#?

2.5.2.2  Durable solutions after the Second World War

At the conclusion of the war, there remained some 2 million “non-repatriable” displaced
persons, mostly Eastern Europeans, located in Allied-occupied zones.'¥* By then, major
differences between states favouring repatriation and states favouring resettlement had begun to
develop, a disagreement driven by Cold War political dynamics. During the UNHCR era, the
international refugee regime’s approach to durable solutions continued to shift, and still today

continues to be influenced by evolving international political tensions and alliances.

The UNRRA, established two years before the end of the Second World War, is considered to
have operated with a strong bias towards repatriation.'** The UNRRA was supported by
countries of the Soviet Bloc, who considered that their nationals should be repatriated by force if
necessary.'* The UNRRA existed alongside the IGCR until both were dissolved in 1947. Both
institutions promoted a diametrically opposed solution to the refugee problem: the IGCR was
founded upon the principle that resettlement was the only possible solution for refugees from the

Third Reich, while the UNRRA did not engage in any significant resettlement activities.

The UNRRAs criteria for defining refugees was rather narrow. As a result of pressures from the

Soviet Union, UNRRA’s criteria for granting refugee status required that the refugee objectively

142 Louise W Holborn, Philip Chartrand & Rita Chartrand, Refiigees: A Problem of our Time: The Work of the
United Nations High Commissioner for Refugees, 1951-1972 (Metuchen: Scarecrow Press, 1975) at 19.

143 Sjoberg, supra note 16 at 168-207.

144 See Loescher, supra note 5 at 47. See also Gallagher, supra note 58 at 579.

145 Sjoberg, supra note 16 at 206.
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demonstrate that persecution would occur. '* Under UNRRA auspices, it was generally
presumed that displaced people and host countries both favoured repatriation. Loescher writes
that little attention was given to actual individual wishes, and that massive repatriation
operations unfolded where refugees were indiscriminately transported in boxcars. Many Soviet

returnees were transported to labour camps immediately upon return.'*’

The International Refugee Organization (IRO), created in 1947 under adamant opposition from
the Soviet Union, operated with a bias towards resettlement. The IRO followed the groundwork
laid by the IGCR, itself focused on resettlement.'*® Interestingly, the IRO’s preference for
resettlement was not made explicit in the agency’s constitution.'® In reality, however, the
organization was heavily geared towards resettlement. *° In contrast with UNRRA’s
indiscriminate repatriation, the IRO’s Constitution expressly recognized that refugees or
displaced persons with a “valid objection” would not be repatriated to their country of

nationality."”! The Soviet Union, viewing the IRO as a “tool of the West”, never joined the

146 Hathaway, “The Evolution of Refugee Status”, supra note 12 at 373-74. See Labman, Crossing Law'’s
Border, supra note 98 at 21.
147 Loescher, supra note 5 at 48.
148 Holborn, Chartrand & Chartrand, supra note 142 at 19.
149 JRO’s mandate included:
the repatriation; the identification, registration and classification; the care and assistance; the
legal and political protection; the transport; and the re-settlement and re-establishment, in
countries able and willing to receive them, of persons who are the concern of the
Organization (Constitution of the International Refugee Organization, (15 December 1946),
art 2(1) [IRO Constitution]).
150 See BS Chimni, “From Resettlement to Involuntary Repatriation: Towards a Critical History of Durable
Solutions to Refugee Problems” (2004) 23:3 Refugee Survey Quarterly 55 [“From Resettlement to
Involuntary Repatriation”]; Labman, Crossing Law’s Border, supra note 98 at 21-22.
ST Art c(ii). For those with valid objections, the IRO would seek (art 2(1)(b)):
(1) their re-establishment in countries of temporary residence;
(i) the emigration to, re-settlement and re-establishment in other countries of individuals or
family units; and
(iii) ... the investigation, promotion or execution of projects of group re-settlement or large-
scale re-settlement.
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organization and provided funding.'*> From 1947 to 1951, over one million refugees were
resettled through the IRO, mainly to the USA, Australia, Israel, and Canada.'>* Only 54,000

were repatriated to Eastern and Central Europe.'*

The conceptualization of durable solutions that existed under the IRO was essentially transferred
to the UNHCR. No clear preference for resettlement emerges from UNHCR’s mandate or the
Refugee Convention. Still, the work of the UNHCR was influenced, as Bessa writes, by a
coalition of powerful Western states that sought to manipulate the international refugee regime
as a political tool.'*> As such, resettlement became an instrument through which Western states
could assert their ideological superiority over Soviet states.'’® As Hyndman points out, the
Refugee Convention itself reflects a bias towards Western ideology:

...its emphasis on persecution based on civil and political status as grounds for

refugee status expresses the particular ideological debates of postwar European

politics, particularly the perceived threats of communism and another Holocaust.

By emphasizing civil and political rights, the convention had the effect of
minimizing the importance of socio-economic human rights."’

During the 1950s and early 1960s, resettlement was promoted by the UNHCR as the preferred
durable solution. During the period, the vast majority of resettled refugees were European

refugees fleeing communist regimes.'*® As Bessa notes, the first massive UNHCR resettlement

152 T oescher, supra note 5 at 49-51.

153 Gallagher, supra note 58 at 579; Hathaway, The Rights of Refugees, supra note 1 at 91.

154 Labman, Crossing Law’s Border, supra note 98 at 22.

153 Thais Bessa, “From Political Instrument to Protection Tool? Resettlement of Refugees and North-South
Relations” (2015) 26:1 Refuge 91 at 93.

156 See also Alexander Aleinikoff, “State-centered Refugee Law: From Resettlement to Containment” (1992)
14 Mich J Intl L 120 [“State-Centered Refugee Law™].

157 Hyndman, Managing Displacement, supra note 12 at 8.

158 Bessa, supra note 155 at 92. Bessa notes that much of the resettlement during the 1950s and early 1960s,
especially resettlement to the United States, actually occurred outside the auspices of the UNHCR, and
through the Intergovernmental Committee for European Migration and the United States Escapee Program.
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operation occurred in 1956 after the Soviet invasion of Hungary, which led to the displacement
of around 200,000 Hungarians. Of these, 180,000 were resettled to third countries.'”® A few
years later, a large proportion of the 3.5 million East Germans who fled to West Germany before
1961 were resettled to third countries.'®® Chimni argues that domestic economic interests were
also a driving factor in defining durable solutions in the 1950s and 1960s: Northern states,
experiencing unprecedented economic expansion, depended on refugee flows to fill the labour

shortages caused by the Second World War.'¢!

Major resettlement activities continued in the late 1960s and 1970s. During this period, new,
non-European refugee flows began to emerge. The first of these were refugee movements in
Africa caused by armed conflicts following decolonization, including the Algerian war of
independence and various armed conflicts in newly independent states in sub-Saharan Africa.'®?
In the 1970s, massive refugee flows also developed in both Asia and Central America. During
this period, resettlement remained shaped by Cold War dynamics. The largest resettlement
operation in UNHCR’s history was the resettlement of 1,311,183 Vietnamese, Laotian, and
Cambodian refugees (“Indochinese” refugees) who fled their country after the fall of Saigon in

1975 and the establishment of communist regimes in the region.'®?

In the 1980s, Western states’ interest in resettlement began decreasing. Bessa writes that in

1979, one out of every 24 refugees were resettled. By 1996, that number had decreased to one

159 Ibid. See also UNHCR, The State of the World’s Refugees 2000: Fifty Years of Humanitarian Action
(Oxford: Oxford University Press, 2000) at 20 [The State of the World’s Refugees].

160 Bessa, supra note 155 at 93.

161 Chimni, “From Resettlement to Involuntary Repatriation”, supra note 150 at 57.

162 UNHCR, The State of the World’s Refugees, supra note 159 at 37-57.

1% Ibid at 98.
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164 This shift coincided with the end of massive opposition to

out of every 400 refugees.
communism in Western states, and an increase in non-European refugee flows, particularly in
Africa. Western resettlement states proved unwilling to resettle African refugees, especially

those that were not fleeing communist regimes. According to Chimni,

an image of a ‘normal’ refugee was constructed—white, male and anti-
communist—which clashed sharply with individuals fleeing the Third World.'®*

This racist and xenophobic approach by states to refugee protection is also at the source of the
various non-entrée regimes that began appearing around the same time.'*® In order to maintain
resettlement as a relevant solution, the UNHCR led efforts to depoliticize the program. The
refugee regime’s “exilic bias” formally ended in the 1990s with the establishment of a clear
preference for repatriation.'®” The shift was formally institutionalized in the 1990s, with the
UNHCR declaring the 1990s the “decade of repatriation” and adopting a “hierarchy of durable
solutions.” Under this new paradigm, resettlement became the “least preferred solution”, one

168 The view that resettlement is

that is framed as a protection tool with precisely defined criteria.
the least desirable durable solution was challenged by many critics of the international refugee

regime, including Fredrikson, who recommended abandoning the hierarchy of durable solutions

approach, suggesting that repatriation is the “happiest solution” not in the eyes of the refugees

164 Bessa, supra note 155 at 96.

165 Chimni, “The Geopolitics of Refugee Studies”, supra note 65 at 351.

166 See Michael Barnett, “Humanitarianism with a Sovereign Face: UNHCR in the Global Undertow” 35:1
(2001) Intl Migr Rev 244; Charles B Keely, “The International Refugee Regime(s): The End of Cold War
Matters” (2001) 35:1 Intl Migr Rev 303; Loescher, supra note 5 at 110.

167 Aleinikoff, “State-centered Refugee Law”, supra note 156 at 125-30.

168 See John Fredriksson, “Reinvigorating Resettlement: Changing Realities Demand Changed Approaches”
(2002) 13 Forced Migr Rev 28. See also Gary Troeller, “UNHCR Resettlement: Evolution and Future
Direction” (2002) 14 Intl J Refugee L 85; John Fredriksson & Christine Mougne, Resettlement in the 1990s: A
Review of Policy and Practice, UNHCR EVAL/RES/14 (1994); Labman, Crossing Law’s Border, supra note
98 at 23.
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themselves, but in the eyes of the UNHCR and individual states.'®’

The emphasis on resettlement in the Cold War era was replaced by a focus on source control
and, ultimately, repatriation. The shift was accompanied by a management review at the
UNHCR that emphasized care and maintenance over protection.'”® Aleinikoff explains that this
shift was supported by three shared principles.'”" First, states adopted after the Cold War a
liberal, human rights argument, following which the solution to the refugee problem lies not in
resettlement but in preventing situations that cause people to flee. Second, states came to rely on
a communitarian argument according to which membership in a community is not a question of
legal status, but a question of identity that cannot easily be changed. Third, resettlement became
perceived as unjustifiably relieving refugee-producing states from their responsibility. This
justification is criticized by Chimni, who highlights the false assumptions that guided the shift
away from resettlement.'”” Chimni also challenges the “internalist” understanding of the root
causes of refugee flows. He points to the cases of Rwanda and Yugoslavia, whose respective
refugee crises are generally considered to have been caused by internal armed conflicts. These

types of explanations, Chimni writes, ignore the fact that in both cases the international

169 Fredriksson, ibid at 13.

170 See Labman, Crossing Law’s Border, supra note 98 at 24.

17 Aleinikoff, “State-centered Refugee Law”, supra note 156.

172 Chimni, “The Geopolitics of Refugee Studies”, supra note 65. Chimni writes that the shift away from
resettlement relies on the false assumption that post-Cold War refugee movements are fundamentally different
than earlier movements. Embedded in this assumption is the erroneous belief that 1) the number of refugees
has dramatically increased, ii) that Third World refugees do not satisfy the individual criteria of the
Convention, iii) that revolutions in transportation and communications have removed the natural barriers to
migration and made the former system anachronistic, and iv) that the “new refugees” are not genuine refugees
but economic migrants. These assumptions, Chimni writes, not only justify rejecting the former focus on
resettlement, they justify the deployment of non-entrée regimes, understood as necessary to prevent economic
migrants from making asylum claims in Northern countries. In an effort to debunk the “myth of difference”,
Chimni points out that in 1926, there were more refugees per capita than there were in 1980. He also notes
that the largest migration movements happened between 1845 and 1924, long before revolutions in
transportation and communication. Finally, he notes that not all European refugees did, in fact, satisfy the
strict criteria of the Refugee Convention. See also Labman, Crossing Law’s Border, supra note 98 at 25-26.
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community created the conditions for the conflicts to take place.'”

Between 1996 and 1998, UNHCR-assisted resettlement departures hovered around 20,000, a
historical low.'”* Beginning in the late 1990s, a renewed interest in refugee resettlement arose as
a result of migration management concerns and perceived abuses of asylum systems.'”” The
UNHCR began pushing back against the notion of resettlement as the least preferable durable
solution, '’ and developed the “strategic use of resettlement” (SUR) in the context of the
Convention Plus Initiative, which ran from 2002 to 2005. The UNHCR defines the SUR as

the planned use of resettlement in a manner that maximizes the benefits, directly

or indirectly, other than those received by the refugee being resettled. Those

benefits may accrue to other refugees, the hosting state, other states or the
international protection regime in general.'”’

The concept of the SUR had purchase among receiving states in the security environment that

followed the attacks of 9/11. Without going into detail into the SUR, it is worth noting two

173 Chimni, “The Geopolitics of Refugee Studies”, supra note 65 at 360-61. In a more recent article, Chimni
writes that Western intervention has also supported postcolonial authoritarian states:
The principal source countries in the last two decades are nations that have been spaces of
intervention of Western nations in the name of democracy and human rights. These include
Syria and Afghanistan today and Iraq and Libya in the past. On the other hand, authoritarian
postcolonial states have received the support of hegemonic powers (e.g. Iraq, Libya and
Syria in the past) pursuing geopolitical ambitions. The developmental crisis that afflicts
much of the Global South, the matrix in which more proximate causes of refugee flows take
root, can also be in part traced to west-supported international laws and institutions that deny
Third World states policy space to frame and implement welfare policies. To be sure, the
failure of these states to create viable polities through appropriate social and economic
policies cannot be denied. But the responsibility must be equally shared by Western nations
(BS Chimni, “The Global Refugee Crisis”, supra note 63 at 9).
174 See Hanne Beirens & Susan Fratzke, Taking Stock of Refugee Resettlement: Policy Objectives, Practical
Tradeoffs, and the Evidence Base (Brussels: Migration Policy Institute Europe, 2017).
175 See Troeller, supra note 168; Labman, Crossing Law’s Border, supra note 98 at 27.
176 See UNHCR, Resettlement Handbook, supra note 95 at para 2.1.5.
177 Ibid at 40. See also Debra Pressé & Jessie Thomson, “The Resettlement Challenge: Integration of
Refugees from Protracted Refugee Situations™ (2008) 25:1 Refuge 94; UNHCR Working Group on
Resettlement, “The Strategic Use of Resettlement” (2003) at 4-6; Labman, Crossing Law’s Border, supra note
98 at 4-6.
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major criticisms that have been voiced towards the initiative. The first relates to the assumption
that increased resettlement will result in lower numbers of irregular arrivals. When the initiative
was being developed, researchers insisted that there was no evidence supporting the claim that
resettlement numbers impact irregular arrivals.'”® In a more recent empirical study, van Selm
found that “strategic” resettlement initiatives had created various expectations among
stakeholder that had not been met, in part because of poor management and the absence of
benchmarks.'” More importantly, some fear that the promotion of the SUR will results in states
viewing resettlement primarily as a strategic tool rather than a humanitarian program, and
turning to resettlement as a “humanitarian alibi” in order to justify restrictions on domestic
asylum systems. '8 Such a rhetorical approach, van Selm writes, has been deployed in

Australia,'®!

and, as we will see in chapter 3, in the Canadian context as well.

Efforts at implementing the SUR have been largely unsuccessful.'® It worth considering that
outside the deployment of the SUR, refugee resettlement is often part of broader geopolitical
strategies designed to curb or discourage the movement of asylum seekers. Consider for

example the EU-Turkey deal, where Turkey readmits asylum seekers that moved on to Greece,

178 Joanne van Selm, “The Strategic Use of Resettlement: Changing the Face of Protection?” (2004) 22:1

Refuge at 40 [“The Strategic use of Resettlement”]; Troeller, supra note 168 at 92.
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This is demonstrated to an extent in Australia, where asylum seekers are sometimes
characterized as “queue jumpers,” i.e., people who should have waited for the resettlement
program to find them, if indeed they are refugees. The notion underlying the use of the alibi
is that people who wait in camps are deserving of compassion and protection, whereas those
who take the initiative, even if they are from the same population group as those later
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in exchange for Syrian refugees in Turkey being resettled to Europe.'® The Australia-Malaysia

184

agreement to exchange asylum seekers and refugees,'® and various US-Australia initiatives

provide further examples.'®

2.6 Refugee resettlement and current debates in the international refugee regime

2.6.1 The challenge of burden-sharing and new directions in refugee protection

The development of the concept of the strategic use of resettlement in the early 2000s, discussed
above, occurred within a broader multilateral process designed to produce norms around global
burden-sharing.'® Betts & Durieux explain that the refugee regime can be conceptualized as
comprising of two sub-regimes: asylum and burden-sharing.'® Asylum concerns a state’s
responsibility for refugees within its territory, while burden-sharing concerns a state’s support

for refugees outside its territory. The importance of burden-sharing has in fact been recognized

183 See Sevda Tunaboylu & Jill Alpes, “The EU-Turkey Deal: What Happens to People who Return to
Turkey?” (2017) 54 Forced Migr Rev 9.
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185 See Ghezelbash, supra note 10 at 127-29. Such “trading” arrangements are not contemplated under the
SUR initiative: van Selm, “Great Expectations”, supra note 179 at 1.

136 The use of the term “burden-sharing” has been criticized as conveying the view that refugees are
“negotiable and transferable commodities” without agency: Volker Tiirk & Madeline Garlick, “From Burdens
and Responsibilities to Opportunities: The Comprehensive Refugee Response Framework and a Global
Compact on Refugees” (2016) 28:4 Intl J Refugee L 656 at 664, citing Ann Vibeke-Eggli, Mass Refugee
Influx and the Limits of Public International Law (The Hague: Martinus Nijhoff Publishers, 2002). The term
“responsibility-sharing” has been suggested as having a less negative connotation and as implying that
refugees can make a positive contribution to host countries. I would add that the term “responsibility-sharing”
reflects the reality that countries other than source countries (including developed countries far away from
refugee flows) often share primary responsibility for causing refugee flows through international armed
intervention (see BS Chimni, “Global Compact on Refugees: One Step Forward, Two Steps Back” (2018)
30:4 Intl J Refugee L 630 [“Global Compact on Refugees”]; BS Chimni, “The Geopolitics of Refugee
Studies”, supra note 65). Contemporary international documents, such as the New York Declaration and the
Global Compact on Refugees, use both terms. Scholarship, however, seems for the most part to have retained
the “burden-sharing” terminology, and I have therefore chosen to use that terminology as well. See also
Tristan Harley, “Regional Cooperation and Refugee Protection in Latin America: A ‘South-South’ Approach”
(2014) 26:1 Intl J Refugee L 22 at 44-45; Rebecca Dowd & Jane McAdam, “International Cooperation and
Responsibility-Sharing to Protect Refugees: What, Why and How?” (2017) 66:4 ICLQ 863 at 869-70.

187 Alexander Betts & Jean-Francois Durieux, “Convention Plus as a Norm-Setting Exercise” (2007) 20:3 J
Refugee Stud at 510.

52



since the inception of the international refugee regime. The Nansen Passport system itself was
presented as achieving a “more equitable distribution of Russian refugees.”'® Burden-sharing is
also explicitly acknowledged in the preamble of the Refugee Convention:
CONSIDERING that the grant of asylum may place unduly heavy burdens on
certain countries, and that a satisfactory solution of a problem of which the

United Nations has recognized the international scope and nature cannot
therefore be achieved without international co-operation.

UNHCR’s Executive Committee has also repeatedly stated that burden-sharing is necessary for
the effective functioning of the international refugee system.'® It is noteworthy that the broader
notion of “international cooperation” is not unknown in international law.'° In addition, many
international treaties, declarations and resolutions call for “international solidarity.”'' Despite
this, no burden-sharing norms (enforceable or not) have been developed at the international
level, beyond situation-specific initiatives, such as the plan that followed the 1988 International
Conference on Central American Refugees, the 1989 Indochinese Comprehensive Plan of

Action, and the 1999 Humanitarian Evacuation Programme (HEP) for Kosovar evacuees.'”* The

188 Fridtjof Nansen, “Russian Refugees: Report to the Council of July 20", 19227, quoted in Labman,
Crossing Law’s Border, supra note 98 at 20.
139 See Tiirk & Garlick, supra note 186 at 660.
190 Ibid at 658-61. For example, art 1(3) of the Charter of the United Nations, 26 June 1945, Can TS 1945 No
7 provides that one of the UN’s purpose is “to achiev(e) international cooperation to solve international
problems.” Articles 55 and 56 of the UN Charter contain similar provisions. In addition, the Declaration on
Principles of International Law concerning Friendly Relations and Cooperation among States in Accordance
with the Charter of the United Nations, annexed to UNGA res 2625(XXV), 24 Oct 1970 provides:
States have the duty to co-operate with one another, irrespective of the differences in their
political, economic and social systems, in the various spheres of international relations, in
order to maintain international peace and security and to promote international economic
stability and progress, the general welfare of nations and international co-operation free from
discrimination based on such differences.
Tiirk & Garlick point out that the UN General Assembly has adopted resolutions endorsing the UN Friendly
Relations Declaration as an important interpretive tool.
Y1 Tiirk & Garlick, supra note 186 at 661-63. See also Obiora Chinedu Okafor, “The Future of International
Solidarity in Global Refugee Protection” (2021) 22 HR Rev 1.
192 Alexander Betts, “The Global Compact on Refugees: Towards a Theory of Change?” (2018) 30:4
Intl J Refugee L at 624 [The Global Compact of Refugees]. See also Alexander Betts, Protection by
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international refugee regime has thus been described as a “half-complete regime.”'** Betts &
Durieux write that the consequences resulting from the absence of a normative framework for
burden-sharing are momentous:
ad hoc and ab initio bargaining has been required on a case-by-case basis in
order to address specific protracted or mass influx situations. This has made
northern commitments to provide durable solutions for protracted and mass
influx situations in the South unpredictable, selective and contingent upon the
perceived interests of the states involved. ... In the absence of a guiding

normative framework, contributions to such initiatives have been highly
discretionary acts that have been subject to the interests of states.'**

Today, 85% of the world’s refugee population is in the Global South.'”® The Global North, home
to only 15% of refugees, spends around 20 billion USD for their refugee determination
infrastructure. That is four times the budget made available to agencies that are responsible for
the care of 85% of the refugee population in the Global South.!”® The consequences of the lack
of norms around burden-sharing go far beyond global financial inequities. Hathaway writes that
the unpredictability of burden-sharing is the main reason why host states withdraw from their
legal responsibility to protect refugees.
. neither the actual duty to admit refugees nor the real costs associated with
their arrival are fairly apportioned among governments. There is a keen

awareness that the states in which refugees arrive presently bear sole legal
responsibility for what often amounts to indefinite protection.'’

Persuasion: International Cooperation in the Refugee Regime (Ithaca: Cornell University Press,

2009); Michael Baruticiski & Astri Suhrke, “Lessons from the Kosovo Refugee Crisis: Innovations in
Protection and Burden-sharing” (2001) 14:2 J Refugee Stud 95; Betts & Collier, supra note 5 at 47-

52.

193 Betts & Durieux, supra note 187 at 510, 515. See also Betts, Protection by Persuasion, ibid.

194 Betts & Durieux, ibid at 517.

195 UNHCR, “Global Trends 2019”, supra note 80 at 2.

196 See James Hathaway, “The Global Cop-Out on Refugees” (2018) 30:4 Intl J Refugee L 591 at 593
[“Global Cop-Out”].

197 James Hathaway & Alexander Neve, “Making International Refugee Law Relevant Again: A Proposal for
Collectivized and Solution-Oriented Protection” (1997) 10 Harv Hum Rts J 115 at 117. Hathaway & Neve
write that another fundamental reason why states withdraw from refugee obligation is that
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There is deep skepticism among scholars of the international refugee regime about whether
meaningful change can be achieved within the existing framework. Betts & Collier write that:
The world of the twenty-first century must meet the needs of refugees. And this
will be achieved not by pious adherence to the dictums of a bygone era, but by
rising to the current challenge, just as our grandparents rose to the very different
challenge that they faced. Left to lawyers alone, the limited global energy
available for the reform of the refugee system will be dissipated, and so will the
limited budgets. The way forward is not to reinterpret past wording, but to build a
new system that works. We need an international agency that can guide this task

of building anew. UNHCR is not currently equipped to be that agency, but it
must become so.'*®

In the past two decades, two important initiatives were launched to move away from the current
discretionary and ad hoc approach to burden-sharing. The Convention Plus initiative, in place
during the 2000s, was intended to bring into international refugee law a normative framework
for global burden-sharing, but failed to produce any such norms.'” More recently, in the wake
of the unprecedented Syrian refugee crisis and the drowning of thousands of refugees in the
Mediterranean, the international community came together to adopt in 2016 the New York

Declaration on Refugees, which called for “a more equitable sharing of the burden and

governments increasingly believe that a concerted commitment to refugee protection is
tantamount to an abdication of their migration control responsibilities. They see refugee
protection as little more than an uncontrolled "back door" route to permanent immigration, in
conflict with official efforts to tailor admissions on the basis of economic or other criteria.

The uneven distribution of the refugee burden also exists within the Global South. Okafor writes:
... despite the fact that they tend to be more open to refugees than most countries in other
regions of the world, most African countries do not do as much as Uganda, Ethiopia,
Tanzania, Kenya, and others, in terms of absorbing refugees. ...
Richer Global South countries such as Saudi Arabia need to contribute much more to
responsibility-sharing, both at the level of the admission of refugees and the making of
financial contributions. So far, there is little indication that many more of these richer Global
South states will begin to expand and deepen their expression of international solidarity in
global refugee protection [sources omitted] (Okafor, supra note 191 at 9, 16).

198 Betts & Collier, supra note 5 at 6.

199 See Betts & Durieux, supra note 187 at 510.

55



responsibility for hosting and supporting the world’s refugees.””® The long-anticipated Global
Compact on Refugees (GCR), adopted by the United Nations General Assembly in December
2018, takes the form of a non-binding agreement that “seeks to operationalize the principles of
burden- and responsibility-sharing to better protect and assist refugees and support host
countries and communities.”?®' More particularly, the GCR seeks to (i) ease pressures on host
countries; (ii) enhance refugee self-reliance; (iii) expand access to third country solutions; and
(iv) support conditions in countries of origin for return in safety and dignity.?> The goals of the
GCR are to be further developed in periodic ministerial-level “Global Forums” and through the

development of “Support Platforms” made available to host countries.

It would be outside the scope of this dissertation to address in great detail the GCR, but some
remarks are in order. Despite its shortcomings, the GCR is an important step forward, triggered
by some measure of consensus that more equitable and predictable burden-sharing is in the
interests of both resettlement states and countries of first asylum. That states came together

around this principle is, in itself, to be celebrated.*”

There is cause for pessimism, however. The compact is more aspirational than normative. Just
like the Convention Plus initiative, the GCR is non-binding and fails to develop actual norms to

allocate the cost of refugee protection. We have yet to see the adoption of meaningful

200 New York Declaration for Refugees and Migrants, GA Res A/RES/71/1, UNGAOR, 71st Sess, (2016) at
para 68. Aleinikoff writes that the principal factors that brought the international community - and in
particular Northern States - to initiate discussion around burden-sharing are the mass displacement of Syrian
refugees and the increase in the number of asylum seekers in Europe coming from Northern Africa
(Alexander Aleinikoff, “The Unfinished Work of the Global Compact on Refugees” (2018) 30:4 Intl J
Refugee L 611 at 611).

200 Art 5.

202 Art 7.

203 See Okafor, supra note XX at 8, 13.
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operational measures. Hathaway writes that the GCR sets out a series of measures that may be
implemented in certain, rather undefined circumstances. He likens the measures of the compact
to items on a menu that may or may not be available on a given day.?** Academics have also
claimed that the Global Compact, by prioritizing the easing of pressures on host states and by
not condemning non-entrée regimes, in fact risks weakening international refugee law.?> There
seems to be very little appetite, on the part of signatory states to the Refugee Convention, to
expand international refugee law. Furthermore, the GCR results in cementing existing
containment policies. Hyndnam writes that the GCR’s approach is one of “business-as-solution
and business-as-usual”:

[The Global Compacts] serve to instantiate the status quo: money from the

wealthiest states fund major host countries in the global South and Middle East to

support refugees, reproducing the containment of displaced people in their

regions of origin. ...

... At the end of the day, the solutions proffered are in the interests of the

wealthy global North states that do not want any more asylum seekers on their
territories.*%

Under the compact, repatriation is to be the favoured solution. The compact does include a brief

call for increases in refugee resettlement, but that reference seems like a mere afterthought.?"’

204 Hathaway, “Global Cop-Out”, supra note 230 at 592.
205 See Chimni, “Global Compact on Refugees”, supra note 196; Betts, “Global Compact on Refugees”, supra
note 192.
296 Jennifer Hyndman, “Global Compacts or Containment? Geopolitics by Design”, in Howayda Al-Harithy,
ed, Urban Recovery: Intersecting Displacement with Post War Reconstruction, Abingdon: Routledge
[forthcoming in 2021] [“Global Compacts”]. Hyndman notes that bilateral containment partnerships - such as
the EU-Lebanon and the EU-Jordan partnerships - have been emerging in recent years in parallel to the Global
Compact initiative.
297 The Global Compact on Refugees, supra note 121, provides at paragraphs 90-91:
Apart from being a tool for protection of and solutions for refugees, resettlement is also a
tangible mechanism for burden- and responsibility-sharing and a demonstration of solidarity,
allowing States to help share each other’s burdens and reduce the impact of large refugee
situations on host countries. At the same time, resettlement has traditionally been offered
only by a limited number of countries. The need to foster a positive atmosphere for
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The significance of the compact lies not in its loose pledge for resettlement, but in the
infrastructure it sets out for helping host states care for refugees. This is to be achieved through
concerted humanitarian assistance, development cooperation, maximizing private sector

contributions, and the deployment of “support platforms” in host countries.?’

I note that the inclination to reform the international refugee regime in a way that would see the
organized hosting of refugees in regions of origin is not new. Hathaway and Neve recommended
in the 1990s doing away with the cumbersome and costly legal mechanisms of the current
system in favour of a system that would guarantee temporary protection to all refugees in their
region of origin through a global shared responsibility framework.?” Their proposal was to
reorient refugee law towards human rights and away from migration. This view of refugee
protection, according to the authors, is more consistent with the principles of the Refugee
Convention. Under their plan, refugees would lose the right to reach a country of asylum of their
choosing, but both protection and a durable solution would be extended to the entire refugee
population. A similar reform proposal was more recently presented by Betts and Collier.?'® Their
proposal, too, would see refugees granted asylum in their region of origin, with the effort funded
by countries of the Global North. Their proposal would promote integration in the country of

asylum through private sector investment.

In my view, initiatives such as the GCR have purchase among wealthy nations precisely because

resettlement, and to enhance capacity for doing so, as well as to expand its base, cannot be
overstated. ...
Contributions will be sought from States, with the assistance of relevant stakeholders, to
establish, or enlarge the scope, size, and quality of, resettlement programmes.

208§ 2.2 and para 32.

299 Hathaway & Neve, supra note 197.

210 Betts & Collier, supra note 5.
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they result in keeping refugees far away from their borders. However, formalizing the unequal
human distribution of refugees worldwide does not sit well with a more critical view of refugee
flows as caused in part by colonialism and Western military intervention. There, is I believe
reason to push back against these approaches. Part of the solution to more equitable burden-

sharing, I would submit, lies in increasing third country resettlement.

2.6.2  Anti-immigrant populism and the unpredictability of refugee resettlement

Populist movements, and in particular anti-immigrant and racist movements, have been on the

211 with devastating consequences for

rise throughout the world since the 2008 economic crisis,
the protection of refugees. Right-wing populist movements have gained support in many
Western countries, including France, Austria, Hungary, Italy, Greece, the United Kingdom, the
United States, and Brazil. Opposition to immigration is considered a unifying feature of right-

wing populist movements.?'?

211 See Jorg Matthes & Desirée Schmuch, “The Effects of Anti-Immigrant Right-Wing Populist Ads on
Implicit and Explicit Attitudes: A Moderated Mediation Model” (2017) 44:4 Comm Research 556; Fareed
Zakaria, “Populism on the March: Why the West is in Trouble” (2016) 95:6 Foreign Aff 9; Paul Lewis et al,
“Revealed: The Rise of Populist Rhetoric”, The Guardian (6 March 2019), online:
<https://www.theguardian.com/world/ng-interactive/2019/mar/06/revealed-the-rise-and-rise-of-populist-
rhetoric>. See also Michael Freeden, “After the Brexit Referendum: Revisiting Populism as an Ideology”
(2017) 22:1 J Pol Ideologies 1 for a critique of the use of term populism as an ideology in contemporary
politics.
212 7 akaria writes:

On many other social issues, such as gay rights, even rightwing populists are divided and

recognize that the tide is against them. Few conservative politicians today argue for the

recriminalization of homosexuality, for instance. But immigration is an explosive issue on

which populists are united among themselves and opposed to their elite antagonists (Zakaria,

ibid at 14).
See also J Eric Oliver & Wendy M Rahn, “Trumpenvolk: Populism in the 2016 Election” (2016) 667:1 The
ANNALS of the American Academy of Political and Social Science 189; Magdalena Nowicka, “Cultural
Precarity: Migrants’ Positionalities in the Light of Current Anti-immigrant Populism in Europe” (2018) 39:5 ]
Intercult Stud 527. Okafor predicts that the “re-rise” of anti-refugee populism is likely to remain prevalent in
the foreseeable future, with devastating consequences for refugee protection:

It is difficult to see this trend disappearing any time soon. It may stabilize and/or weaken, but

if history is our guide, it will likely not disappear altogether. This is important for the ability

of many States to express as much international solidarity as they can, and ought, to refugees

and asylum seekers. This is because even mainstream political parties in many Global North
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The recent implementation of anti-immigration policies in the United States, historically the
leading resettlement country, has had a devastating impact on the global resettlement system.?'?
Shortly after coming into office in January 2017, President Trump suspended refugee arrivals
for 120 days and suspended arrivals of Syrian refugees indefinitely, through Executive Order
13769. The same executive order implemented the notorious ‘travel ban’ targeting individuals
from seven Muslim-majority countries (Iraq, Iran, Sudan, Syria, Lybia, Somalia and Yemen).'*
Legal challenges were brought against the order, which was replaced in March 2017 by
Executive Order 13780. Refugee arrivals resumed in October 2017, but at drastically reduced
levels.?"® During the 2017 fiscal year (ending September 30, 2017), 53,716 refugees were
resettled to the United States, down from 110,000 projected under the Obama administration.?'¢
Resettlement numbers dropped to 22,491 for the 2018 fiscal year, the lowest number since

1980.2'7 In September 2019, the Trump administration announced that refugee admissions

would be lowered further to 18,000 for the 2020 fiscal year.*'® Because of the covid-19

countries often make their immigration and refugee policies in ways designed to manage the
electoral risk often posed to them by these anti-refugee/migrant parties... (Okafor, supra note
225 at 15).
213 As Kazin explains, the type of racist populist policies implemented during the Trump presidency are by no
means new in the United States (Michael Kazin, “Trump and American Populism: Old Whine, New Bottles”
(2016) 95:6 Foreign Aff 17).
214 International Rescue Committee, “What is the travel ban? What does it mean for refugees?” (2017), online:
<https://www.rescue.org/article/what-travel-ban-what-does-it-mean-refugees>.
215 Sabrina Siddiqui, “Trump Ends Refugee Ban with Order to Review Program for 11 Countries”, The
Guardian (25 October 2017), online: <https://www.theguardian.com/us-news/2017/oct/24/tramp-refugee-ban-
end-immigration-executive-order>.
216 International Rescue Committee, “Refugee Admissions Update” (2019), online (pdf):
<https://www.rescue.org/sites/default/files/document/3873/wrdrefugeeadmissionsupdate18junel9final.pdf>
[“Refugee Admissions Update™].
217 Ibid. See also Migration Policy Institute, “U.S. Annual Refugee Resettlement Ceilings and Number of
Refugees Admitted, 1980-Present” (2020), online: <https://www.migrationpolicy.org/programs/data-
hub/charts/us-annual-refugee-resettlement-ceilings-and-number-refugees-admitted-united>.
218 US Department of State, “Report to Congress on Proposed Refugee Admissions for Fiscal Year 20207,
online: <https://www.state.gov/reports/report-to-congress-on-proposed-refugee-admissions-for-fy-2020/>;
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pandemic, only 11,000 were resettled that year.?'” The target decreased further still to 15,000 for

the 2021 fiscal year.”*

It is also significant that racialized groups were disproportionately affected by the cuts in US
resettlement admissions. The International Rescue Committee reports that admissions of
Christian refugees dropped by 36% in fiscal years 2017 and 2018, while admissions of Muslim
refugees dropped by 85%.72! Despite the drastic reductions, the number of European refugees
resettled to the United States actually increased in fiscal year 2017 compared to 2016.>*> These
changes in American refugee policy contributed to a global decreased of more than 50% in

UNHCR-led resettlement departures in 2017.723

The drastic change in refugee admissions to the US serves to highlight how national refugee
resettlement programs, as discretionary programs, are highly vulnerable to changes in national
politics. It also shows the importance of expanding refugee resettlement beyond a few receiving

states.

2.6.3  Asylum restrictions and retrenchment from international refugee law

Throughout this dissertation, the discretionary nature of refugee resettlement is contrasted with

Michael D Shear & Zolan Kanno-Youngs, “Trump Slashes Refugee Cap to 18,000, Curtailing U.S. Role as
Haven”, The New York Times (26 September 2019), online:
<https://www.nytimes.com/2019/09/26/us/politics/trump-refugees.html>.

219 US Department of State, “Report to Congress on Proposed Refugee Admissions for Fiscal Year 20217,
online: <https://www.state.gov/reports/report-to-congress-on-proposed-refugee-admissions-for-fy-2021/>.
220 1pid.

22! International Rescue Committee, “Refugee Admissions Update”, supra note 216.

222 pew Research Center, “U.S. Resettles Fewer Refugees, Even as Global Number of Displaced People
Grows” (2017), online: <https://www.pewresearch.org/global/2017/10/12/u-s-resettles-fewer-refugees-even-
as-global-number-of-displaced-people-grows/>.

223 UNHCR, “Projected Global Resettlement Needs 2020” (Division of International Protection, 2019) at 77
[Global Resettlement Needs 2020].
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the legally-binding prohibition against refoulement under international law. I would like here to
nuance that distinction and posit that the protection against refoulement is characterized by
similar discretionary state policies. As Kneebone writes:
The rights of refugees are defined in international law, but are subject to state
discretion as to their implementation in national legal systems.

[[Jmplementation is being done in such a way as to deny refugees the rights
which are due to them under the international regime of refugee protection.?**

Beyond failures in national refugee determination systems, and national restrictions to the
refugee definition, states have adopted mechanisms designed to prevent potential asylum
seekers from entering their territory.””> New generation of non-entrée regime include financial
incentives, the provision of equipment or training, shared enforcement, establishing agencies
tasked with interception, and deploying staff abroad.?** The development of artificial
227

intelligence in the area of migration could further extend the reach of non-entrée measures.

Hathaway writes that non-entrée policies allow Northern states to insist on the respect of the

224 Kneebone, “Introduction”, supra note 83 at 1-2.
225 Chimni writes:
The current response of Western nations, shorn of all rhetoric, is to use a range of
administrative, diplomatic, and legal measures to confine refugees in regions in which flows
take place. These non-entrée measures have been classified into traditional non-entrée
measures that include visa controls, carrier sanctions, interdiction on the high seas,
mandatory detention etc. and the new generation of cooperation based non-entrée measures
that are designed to conscript countries of origin and of transit to effect migration control
(Chimni, “The Global Refugee Crisis”, supra note 63 at 7).
See also Susan Kneebone, “The Legal and Ethical Implications of Extraterritorial Processing of Asylum
Seekers: The ‘Safe Third Country’ Concept”, in Jane McAdam, ed, Forced Migration, Human Rights and
Security (London: Hart Publishing, 2008) 129; Gregor Noll, Negotiating Asylum: The EU Acquis,
Extraterritorial Protection and the Common Market of Deflection (The Hague: Martinus Nijhoff Publishers)
2000; James Hathaway & Michelle Foster, The Law of Refugee Status, 2™ ed (Cambridge: Cambridge
University Press, 2014) at 27 [The Law of Refugee Status]; Labman, Crossing Law’s Border, supra note 98 at
30; Suzan Kneebone, “Introduction”, supra note 83 at 3, 8.
226 See Chimni, “The Global Refugee Crisis”, supra note 63 at 7-8.
227 See Ana Beduschi, “International Migration Management in the Age of Artificial Intelligence” Migr Stud
[forthcoming]; Petra Molnar & Lex Gill, “Bots at the Gate: A Human Rights Analysis of Automated
Decision-Making in Canada’s Immigration and Refugee System” (Toronto: Faculty of Law, International
Human Rights Program, University of Toronto, 2018).
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non-refoulement principle by countries of the Global South, while simultaneously avoiding its
burden:
It enables a pattern of minimalist engagement under which the formal
commitment to refugee law can be proclaimed as a matter of principle without

risk that the wealthier world will actually be compelled to live up to that regime’s
burdens and responsibilities to any serious extent.?*®

There is some debate around whether particular restrictions to asylum violate the principle of
non-refoulement under the Refugee Convention. Thus far, national courts have consistently
found the non-refoulement principle in domestic legislation to have no extra-territorial
application.””” However, commentators consider that international law does provide a basis to
challenge non-entrée regimes,*° especially in light of recent developments in jurisdiction,

shared responsibility and assistance.?!

It is not my goal here to provide a detailed account of restrictive measures to asylum adopted by

states. The first point I want to make is that the very existence of such measures shows that

228 Thomas Gammeltoft-Hansen & James C Hathaway, “Non-Refoulement in a World of Cooperative

Deterrence” (2015) 53:2 Colum J Intl L 235 at 242. According to Ghezelbash, the development of deterrent

measures is a process that feeds on itself, one that is driven by a global competitive “race to the bottom™:
...the adoption of harsh deterrent measures targeting asylum seekers will create pressure on
comparator jurisdictions to follow suit, or face a possible increase in the number of asylum
seekers attempting to enter their territory (Ghezelbash, supra note 10 at 23).

See also Hathaway & Neve, supra note 197 at 121; Labman, Crossing Law’s Border, supra note 98 at 18.

229 Kneebone, “Introduction”, supra note 83 at 12-14.

230 See Ihid at 8.

21 Gammeltoft-Hansen and Hathaway write that
the trio of developments in relation to jurisdiction, shared responsibility, and aiding or
assisting means that states are mistaken in their assumption that international legal
obligations — in particular, to respect the duty to avoid the refoulement of refugees — are
not enlivened when a state sponsors deterrent actions in some other country. Especially when
the sponsoring state or states engage in more activist roles, it is in our view likely that
international law as it has evolved now affords the basis for holding them liable for
breaching the rules of refugee law they seek to avoid (Gammeltoft-Hansen & Hathaway, supra
note 228 at 244).
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‘hard’ norms of international refugee law are by no means immune from discretionary state
practices. As such, the sharp distinction between the foundation of asylum and resettlement
should be nuanced. Second, refugee resettlement is essential to refugee protection precisely
because of the proliferation of non-entrée and containment mechanisms. Paradoxically, refugee
resettlement appears as both a solution and a justification for non-entrées regimes. As discussed
in section 2.5.2.2, states have presented increases in resettlement commitments as a justification
for tightening restrictions on asylum. Arguably, as the “race to the bottom” intensifies, and as
new technologies of immigration control emerge, it will become increasingly difficult for
refugees to access asylum. Resettlement, meanwhile, remains the only durable solution for

many refugees who are barred from entering a safe country of asylum.

2.7 Refugees and resettlement today — a glance at the numbers

In its most recent Global Trends report, the UNHCR reported that 20.4M refugees were under
its mandate at the end of 2019.2? In addition, the UNHCR reported that there were 5.6M
Palestinian refugees under the mandate of the UNRWA, 45.7M internally-displaced persons
(IDPs), 4.2M asylum seekers, and 4.5M “Venezuelans displaced abroad.” This amounts to a
total of 79.5M “forcibly displaced” persons worldwide, the highest number of refugees ever
recorded. The top countries of origin in 2019 were Syria, Venezuela, Afghanistan, South Sudan,
Myanmar, Somalia, the Democratic Republic of the Congo, Sudan, Iraq, and the Central African
Republic.”** The UNHCR also reports that, as of the end of 2019, 15.7M refugees (77% of the
refugee population under UNHCR’s mandate) were living in a “protracted refugee situation”,

defined as a situation where 25,000 or more refugees from the same nationality are seeking

232 UNHCR, “Global Trends 2019”, supra note 80 at 2.
233 Ipbid at 8.
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refuge in a given country of asylum. Nearly six million refugees have been in exile for more

234

than 20 years.

As discussed in the previous section, the vast majority of refugees (85%) are currently located in
countries of the Global South.?** Countries considered “least developed” by the United Nations,
including Bangladesh, Chad, the Democratic Republic of the Congo, Ethiopia, Rwanda, South
Sudan, Sudan, Tanzania, Uganda, and Yemen, host about 27% of the world’s refugee

population, while they account for a combined 1.2% of the world’s gross domestic product.?*

In 2020, UNHCR projected that there would be around 1.45M persons “in need of resettlement”
in 2021.%7 Forty-tree percent (616,958) of refugees identified to be in need of resettlement are
located in Africa (excluding North Africa), 29% in Europe (423,600), 19% in the Middle East
and North Africa (275,981), 7% in Asia & the Pacific (99,470), and 2% in the Americas
(29,374).%% In 2019, only 107,800 refugees were resettled globally*’ (63,726 through the

UNHCR),** accounting for 7.5% of the total refugee populations identified as being “in need of

234 Ibid at 24. The metric used by the UNHCR to assess protraction has been criticized. Labman writes that the
accepted definition of protraction
fails to encompass the chronic, irresolvable, and recurring character of protracted refugee
situation or articulate the long-term political consequences of protraction. ... Protracted
situations represent the failure of local integration, voluntary repatriation, and resettlement.
Protraction is the antithesis to solution” (Labman, Crossing Law’s Border, supra note 98 at
28).
See also Kneebone, “Introduction”, supra note 83 at 3-4.
235 UNHCR, “Global Trends 2019”, supra note 80 at 22
36 Ibid.
237 UNHCR, “Projected Global Resettlement Needs 2021” (Division of International Protection, 2020) at 11
[Global Resettlement Needs 2021]. Resettlement needs are assessed by the UNHCR “based on considerations
related to the protection environment/framework in the country and the effective availability of other durable
solutions” (95).
3% Ibid at 96.
239 UNHCR, “Global Trends 2019”, supra note 80 at 2.
240 UNHCR, “Global Resettlement Needs 20217, supra note 237 at 119.
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resettlement” by the UNHCR in 2019 (1.4M).>*' That figure is not quite accurate, as it cannot be
determined if the 36,720 refugees resettled outside the UNHCR’s auspices in 2019 (including
the vast majority of refugees admitted to Canada through the PSR stream) were in fact
considered “in need of resettlement” by the UNHCR for the purpose of its global resettlement

needs calculations.?*?

Since 2001, global resettlement numbers have averaged 94,958 persons per year. The
resettlement numbers for 2016 were the highest in over two decades (189,300), with 37 states
taking part in refugee resettlement.”** Global arrivals for 2018 were 50% lower than in 2016
(92,400). As explained in section 2.6.2, this drop is mainly due to drastic reductions in
resettlement to the United States.”** Nevertheless, as the below graph shows, global resettlement

numbers in 2019 were above the yearly average for the 2001-2019 period.

! Ibid at 55.

2421 do not want to suggest that these refugees were not, objectively speaking, “in need of resettlement.” The
Canadian PSR program, for instance, operates outside UNHCR’s referral-based resettlement system, but the
Canadian criteria provides that resettlement will only be offered if no durable solution is available to the
refugee in a reasonable period of time, a criteria that mirrors UNHCR policy. It is also worth considering that
UNHCR’s position on the need for resettlement for particular populations and the availability of other durable
solutions, such as local integration, is influenced by pressures from host, source and donor states. As
discussed in section 2.5.1, the UNHCR has in the past promoted repatriation in situations where returning
refugees were put at risk. The political nature of the international refugee regime is apparent not only at the
macro-level of defining the global role durable solutions, but also at the micro-level of identifying refugee
protection strategies for specific refugee populations.

243 UNHCR, “Global Trends: Forced Displacement in 2016” (2017), at 27 [Global Trends 2016].

244 The overall reduction in resettlement would have been far greater had other states, and especially Canada,
not increased their resettlement admissions.
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TABLE 2.1 - GLOBAL REFUGEE RESETTLEMENT DEPARTURES (2001-2019)*%°
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The above graph is somewhat misleading, however, because the global refugee population under
UNHCR’s mandate has also been steadily increasing since 2010, and is now at a historic high.
In stark contrast, the graph below shows that, as a proportion of the global refugee population,

refugee resettlement numbers in 2019 were at their Jowest since 2001 (0.449%).

TABLE 2.2 - RESETTLEMENT AS A % OF THE POPULATION
UNDER UNHCR MANDATE
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In 2019, repatriation was by far the top durable solution in terms of numbers. This comports

with the international refuge regime’s shift away from the “exilic bias” in the 1980s. In 2019,

245 Data compiled relying on UNHCR’s Global Trends reports, UNHCR’s Statistical Yearbook reports, and
UNHCR’s Resettlement Data Finder, online: <https://rsq.unhcr.org/en/#3ENk>.
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317,200 refugees are reported to have returned to their country of origin.**® Local integration is a
process more difficult to assess. As reviewed in section 2.5.1, the UNHCR defines local
integration as a situation where “refugees legally, economically and socially integrate in the host
country, availing themselves of the national protection of the host government.” Hathaway
posits that such a conception of local integration merely amounts to refugee status, and that only
naturalization can put an end to refugee status.?¥ Interestingly, the UNHCR uses full
naturalization as a proxy for local integration in its Global Trends statistic, since legal,
economic, and social integration is practically impossible to assess. It estimates that 55,000

refugees were naturalized in 2019.248

In their proposal to fundamentally reform the international refugee regime, Betts and Collier
stress that the access to a durable solution has become an “elusive fiction.”?* The numbers
speak for themselves. It is evident that, almost seventy years after the adoption of the Refugee
Convention, international refugee law has failed to provide a solution to the global refugee
problem. In 2019, using naturalization as a metric for local integration, a total of 480,000

refugees found a durable solution.

246 UNHCR, “Global Trends 20197, supra note 80 at 50.

247 See section 2.5.1.

248 UNHCR, “Global Trends 2019”, supra note 80 at 54. The UNHCR specifies that, due to reporting

limitations, naturalization data “are only indicative at best and provide an underestimate of the extent to which

refugees are naturalized.”

249 They add that
... the international community is not managing to end conflicts to allow people to go home;
it is not persuading host countries to integrate locally; and resettlement places are a drop in
the ocean. Instead people are left in limbo, with generations of refugees being born in camps,
growing up in camps, and becoming adults in camps. Around them, they struggle to find role
refuge models because their parents have usually been denied hope and opportunity (Betts &
Collier, supra note 5 at 137-38).
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2.8 Tinkering at the margins? Why adjudication matters

This chapter has highlighted several broad and systemic problems that contribute to making the
international refugee system relatively ineffective, unpredictable, and geopolitically unequal. It
has also highlighted the importance of refugee resettlement as a mechanism to achieve
protection and ethical burden-sharing. In a certain sense, the international refugee regime is one
that is perpetually deficient and perpetually searching for a new strategy, yet the initiatives that
have the most purchase among states and international institutions seem to only put “old wines
in new bottles.” The political forces at play in keeping the status quo are strong. At the same

time, the rationale for a different kind of response is more compelling than ever.

The critiques that can be directed at the regime are numerous, and many have advocated for
deep reforms. Despite persistent calls for reform by researchers and practitioners, and periodic
international initiatives, very little has been achieved since the 1960s in terms of reforming the
structure of the international refugee regime.”*® The pillar of the international refugee regime
remains an outdated legal instrument, one that largely leaves the challenge of refugee protection
to expressions of international solidarity. I want to make it clear that I acknowledge the deep
critiques of the refugee regime and calls for reform. That being said, while I argue that refugee
resettlement remains a key mechanism for refugee protection and burden-sharing and should be
increased, I do not examine in this dissertation avenues to fundamentally alter the international
refugee regime. My goal is more modest in scope. It is to take a component of the international

refugee regime - the Canadian resettlement system - and assess it on its own terms.

250 See jbid at 5.
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In the following chapters, I explore how Canada’s refugee resettlement system interacts with
principles of international refugee law, soft law principles of refugee protection, and Canadian
administrative law. I also explore how decision-making in the resettlement system impacts
refugee protection. I acknowledge that Canada is under no international legal obligation to
resettle refugees. However, that should not preclude further legal analysis. I take the position
that, should Canada operate a refugee resettlement program, the program should not only be
consistent with principles of refugee protection and humanitarianism, it should also be fairly and

accurately implemented, and consistent with principles of Canadian administrative law.

This dissertation assesses the implementation of Canada’s resettlement program primarily
through the lens of visa officer decision-making and judicial review. As reviewed earlier in this
chapter, refugee status decision-making has been the subject of many studies in legal
scholarship, in Canada and in other jurisdictions. These studies are important because they show
that asylum states, despite being governed by the same international obligations and
commitments, implement their obligations very differently. As Betts and Collier comment:

[the wording of the Convention has been] tortured into reinterpretations stretched

to fit new circumstances. With wide variation in legal interpretation, policy

coherence has been lost. Court rulings have become eccentric: refugees in

identical circumstances will be granted asylum in the courts of some nations but

refused it in others; even within the same country, they will be granted asylum in

some years but not others. ... What began as coherent common rules for

responding to persecution have evolved into chaotic and indefensible responses
to the problem of mass flight from disorder.?*!

In a similar vein, Evans Cameron writes that the Refugee Convention provides only the “barest

legal guidance”, leaving it to states to craft a system in conformity to their constitutional and

21 Ibid at 5.
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administrative structure.?>> As a result, refugee status decision-making varies tremendously

between states.?>?

In other words, refugee status decision-making is where ‘the rubber meets the road’, at least in

states with formalized, state-led refugee status determination systems. Consider for example the

254

varying national approaches with regard to gender-based claims,** claims based on sexual

255

orientation,?*® and claims based on gender identity.>*® Consider also the widely varying refugee

27 and Israel’s is

recognition rates between states. Japan has a refugee recognition rate of 0.3%,
less than 1%,%*® while the Canadian refugee recognition rate for 2018 was 59.9%.%° Betts and
Collier report that even within Europe, where relatively harmonized asylum standards have been
adopted, there is important variation.?®® In her comparative study of inland refugee status

determination systems in the United States, Canada, and Australia, Rebecca Hamlin explains

that the striking differences in recognition rates in each country can be explained by several

252 Hilary Evans Cameron, Refugee Law's Fact-Finding Crisis: Truth, Risk, and the Wrong Mistake
(Cambridge, Cambridge University Press, 2018) at 28.

3 Ibid.

234 See Bethany Lobo, “Women as a Particular Social Group: A Comparative Assessment of Gender Asylum
Claims in the United States and the United Kingdom” (2012) 26 Geo Immigr LJ 361; Tal Kopan, “Trump
Admin Drops Asylum Protections for Domestic Violence Victims”, CNN (11 June 2018), online:
<https://www.cnn.com/2018/06/11/politics/jeff-sessions-asylum-decision/index.html>.

235 See Jana WeBels, “Sexual orientation in Refugee Status Determination” (2011) Refugee Studies Centre
Working Paper no 73, online (pdf): <https://www.refworld.org/pdfid/4ebb93182.pdf>.

236 See Senthorun Raj, “Evolving Bodies: Mapping (Trans)Gender Identities in Refugee Law” in Gavin
Brown & Kath Browne, eds, The Routledge Research Companion to Geographies of Sex and Sexualities
(London: Routledge, 2016) 221.

257 “Japan Accepts Far Fewer Refugees than G7 Peers”, Nippon.com (May 14 2019), online:
<https://www.nippon.com/en/japan-data’/h00449/japan-accepts-far-fewer-refugees-than-g7-
peers.html#:~:text=Japan%20Recognizes%20Few%20R efugees&text=Compared%20t0%20this%2C%20Japa
n's%20figures,further%20contribute%20toward%20refugee%20protection>.

238 Alona Ferber, “By the Numbers: Israel Recognizes Less Than 1% of Asylum Seekers”, Haaretz (23 June
2014), online: <https://www.haaretz.com/.premium-seeking-asylum-israel-oks-under-1-1.5252984>.

239 This data includes both “legacy” (pre-reform cases) and new cases (Sean Rehaag, “2018 Refugee Claim
Data and IRB Member Recognition Rates” (19 June 2019), online: <https://ccrweb.ca/en/2018-refugee-claim-
data>.

260 For example, Betts & Collier report that refugee recognition was 14% in Greece, compared to 94% in
France. For Eritreans, the recognition rate was 26% in France, compared to 100% in Sweden (Betts & Collier,
supra note 5 at 46-47).
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factors, perhaps the most important of which is institutional independence and its impact on
fact-finding and training:
An RSD regime with high administrative insulation puts a great deal of pressure
on the one hearing, requiring the tribunal to invest resources into fact finding and
training, to ensure decision makers have as much information at their disposal as
possible. It also results in questions about the refugee definition being more

settled, either in a generous or restrictive direction, than they are in other, less
centralized regimes.**!

I reiterate that I am not suggesting that improved decision-making in Northern states is the only
way, or even the best way, to ensure that international protection is provided to those who need
it. But decision-making does matter, for numerous reasons. It is important to scrutinize national
refugee institutions because they reveal how the international refugee regime is implemented at
the national level. Decision-making obviously matters for refugees in need of protection who are
entitled to fair, accurate, and legally-sound decisions. In the Canadian resettlement context, it
also matters for refugee sponsors, whose enthusiasm for sponsorship may fade in the face of

262 Furthermore, in terms of

repeated problematic decisions and lack of appeal mechanisms.
program administration, every erroneous refusal leads to additional processing costs and
increased delays in reaching admission targets. In this sense, quality decision-making is required

for the sustainability of the program. More fundamentally, shortcomings in decision-making

undermine the program as a whole in terms of attaining its humanitarian objective.

2.9 Conclusion

In this overview, we have seen that the international refugee regime emerged as a temporary

261 Rebecca Hamlin, “International Law and Administrative Insulation: A Comparison of Refugee Status
Determination Regimes in the United States, Canada, and Australia” (2012) 37:4 L & Soc Inquiry 933 at 963.
262 See Shauna Labman, “Private Sponsorship: Complementary or Conflicting Interests?” (2016) 32:2 Refuge
67 at 76.
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response to a specific refugee situation in the 1920s, with a primary emphasis on legal
protection and a wholly Eurocentric focus. The first generation of international refugee
institutions collapsed with the onset of the Second World War and the dissolution of the League
of Nations. Building on the League of Nations experience, the international refugee regime was
rebuilt around the UNHCR and the 1951 Refugee Convention. The Eurocentric focus of the
interwar refugee regime carried through to the new regime, until 1967, when the geographical
limitation of the Refugee Convention was eliminated. The 1951 Refugee Convention remains

today the pillar of the international refugee regime, despite its restricted focus on “persecution.”

The place of resettlement in the international refuge regime has shifted widely in the past 70
years. Driven by Cold War politics, resettlement was utilized as a political tool by Western
countries and was considered the “preferred durable solution” in the three decades that followed
the Second World War. The “exilic bias” of the refugee regime began to fade in the 1980s, with
the end of the Cold War and the emergence of so-called “new refugee flows.” Repatriation
firmly became the preferred durable solution in the 1990s, as resettlement numbers fell to
historic lows. In the early 2000s, international efforts to reinvigorate resettlement were relatively
successful, with the emergence of the concept of the “strategic use of resettlement.” In recent
years, resettlement admissions have increased in absolute numbers, but have not kept up with

the global increase in the global refugee population.

Shifts in state perspectives on durable solutions highlight two important deficiencies of

international refugee law. First, while international refugee law explicitly protects against

refoulement, the right to seek asylum - arguably provided for in the 1948 Universal Declaration
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of Human Rights*® - is routinely ignored by states.?** In this context, this chapter has explored
how states have increasingly developed policies and technologies designed to prevent asylum
seekers from entering their territory. Second, the international refugee regime lacks a normative
framework around burden-sharing. Third-country resettlement and the provision of financial aid
to states of asylum remains an entirely discretionary act on the part of states, subject to changes
in domestic politics. International law provides no solution to the reality that the vast majority of
the global refugee population resides in low- to very-low income countries. The unpredictability
of burden-sharing has caused host states to withdraw from their legal responsibility to protect
refugees. The Global Compact on Refugees seeks to address this problem by formalizing
burden-sharing principles. Just like previous initiatives, however, the Global Compact remains
non-binding and experts doubt that it will deliver on its promises. The Global Compact also
exposes a problematic inclination to view burden-sharing in primarily economic terms, and to
promote refugee containment in the Global South. Without a solid grounding in international

law, the search for durable solutions has proven an immensely difficult task, wholly dependent

263 Article 14(1) of the Universal Declaration of Human Rights, GA Res 217A (I1IT), UNGAOR, 3rd Sess,

Supp No 13, UN Doc A/810 (1948) provides that “[e]veryone has the right to seek and to enjoy in other

countries asylum from persecution.” The right to seek asylum is also recognized under the American

Declaration of the Rights and Duties of Man, 2 May 1948 and the American Convention on Human Rights, 22

November 1969. See Andrew Brouwer, “Interception and Asylum: When Migration Control and Human

Rights Collide” (2003) 21:4 Refuge 6.

264 Janet Dench writes:
The subsequent half-century has made this right to seek asylum an orphan right, since,
despite its appearance in the foundational human rights document, it was never adopted by
any human rights conventions and covenants that followed. The millions who face
persecution have discovered that their right to seek asylum is one that states are not
necessarily prepared to protect.
Instead of addressing how people fleeing persecution might seek asylum in other countries,
the 1951 Convention relating to the Status of Refugees focused on the obligation of states
not to refoule a refugee to persecution. The challenge of getting out of the country in which
one fears persecution and into (or to the door of) a country of potential asylum is left up to
the refugee. States, meanwhile, have emphasized their right to protect their borders and
decide who enters their territory (Janet Dench, “Controlling the Borders: C-31 and
Interdiction” (2001) 19:4 Refugee 34 at 34).

See also Kneebone, “Introduction”, supra note 83.
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on international and domestic political interests, and expressions of international solidarity.

In this context of increasing state retrenchment from refugee law and pervasive uncertainties
concerning burden-sharing commitments, national refugee resettlement programs, such as
Canada’s program, have the potential to fill an important protection gap. Refugee resettlement
has the additional benefit of generally favourable public opinion towards the ‘orderly’ arrivals
of refugees. Positive public attitudes towards resettlement, including public interest in refugee
sponsorship, should be leveraged further. The challenge in such efforts will always be to avoid
causing prejudice to established asylum systems. Resettlement alone - at least resettlement as
currently practiced - cannot solve the refugee problem. Many argue that it should remain the
“smallest piece of the puzzle”, given that relocation away from one’s language and culture is not
ideal, and that it may even act as a pull-factor driving refugee flows.?*> Nevertheless, refugee
resettlement remains a solid mechanism of burden-sharing, and perhaps the only durable

solution for refugees in a protracted refugee situation.

265 See Labman, Crossing Law’s Border, supra note 98 at 29.

75



CHAPTER 3 CANADA’S RESPONSE TO REFUGEES

3.1 Introduction

Refugee resettlement in Canada, although discretionary from the perspective of international
law, is governed by detailed regulatory and legislative instruments. Decision-making in the
resettlement program is also constrained by principles of administrative law and, perhaps, rights
guaranteed in the Charter of Rights and Freedoms. The purpose of this chapter is to present the
Canadian legal framework of refugee resettlement and to discuss the place of refugee
resettlement within Canadian refugee policy. This chapter also explores the Private Sponsorship
of Refugees (PSR) program and discusses concerns regarding the administration of the program
expressed by both refugee organizations and government as a way to set the stage for chapters 5

and 6.

This chapter is not intended to be a detailed account of Canadian immigration law more
generally. However, to provide a rich context, the first two sections focus on basic principles of
Canadian immigration law, briefly reviewing exclusionary and discriminatory immigration
policies in Canada. The third section provides an overview of developments in Canadian refugee
policy in the 20™ century which led to the formalization of refugee resettlement and the birth of
the PSR program in the 1976 Immigration Act. The transition to the 2001 Immigration and
Refugee Protection Act (IRPA) and the evolution of the resettlement program within Canadian
refugee policy are then discussed in detail. Some attention will be paid in this section to policy
developments that articulate a conflicting relationship between refugee resettlement and inland
asylum. Important changes to the resettlement system introduced in the 2010s are addressed

next, including the introduction of annual caps, the imposition of a UNHCR documentation
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requirement for PSRs, and the creation of the Blended Visa Office-Referred (BVOR) program.
This section also further explores the dynamics within the PSR program through a discussion of
the principles of naming and additionality. The following section addresses restrictions placed
on inland refugee claimants in Canada. This discussion further demonstrates the importance of
refugee resettlement within Canadian refugee policy. The subsequent two sections present, in
some detail, the current legislative and regulatory criteria governing refugee resettlement under
the 2001 /RPA, and avenues for redress available to rejected resettlement applicants. This
section includes an analysis of the approach taken by courts in judicial review of resettlement
cases. The penultimate section canvasses concerns, including long processing delays, low
approval rates, and low-quality decision-making, that have been reported by actors involved in
the refugee resettlement system. In the final section, I present and discuss statistics on refugee

resettlement arrivals to Canada between 1979 and 2019.

3.2 Admission and territorial sovereignty in Canada — a positivist assessment

There is a rich academic debate on the nature of border and sovereignty in liberal democracies.
Rawls and Dworkin never focused on migration directly, but both of their accounts of the liberal
system rely on an assumption of closed borders. The classical liberal theory of Rawls assumes a
relatively closed political community as a precondition to the liberal state." Dworkin considers
community to be “prior to justice and fairness.”” Michael Walzer, on the other hand, explicitly

endorses closed borders as necessary for his conception of justice to emerge.® Other liberal

! John Rawls, A Theory of Justice (Cambridge: Belknap Press, 1971) at 12. See also Michael Walzer, Spheres
of Justice: A Defense of Pluralism and Equality (New York: Basic Books, 1983) at 61.

2 Ronald Dworkin, Law’s Empire (Cambridge: Belknap Press, 2001) at 208. See also Walzer, ibid, at 61.

3 Walzer, ibid. See also Catherine Dauvergne, “Amorality and Humanitarianism in Immigration Law” (1999)
37:3 Osgoode Hall LJ at 601 [“Amorality and Humanitarianism”]. That said, Walzer does recognize the
legitimacy of the “mutual aid” principle, whereby sovereign states have a moral obligation to assist outsiders
in need.

77



theorists have argued that the concept of closed borders, including a more relaxed closed
borders principle that respects the principle of mutual aid, does not sit well with the principle of
the equal moral worth of all individuals, also central to the liberal theory.* Joseph Carens
maintains that various strands of liberal theory support the concept of open borders and that
therefore such a position should be considered inherent to liberalism.” Galloway and Chai Yun
Liew explain:

[d]espite the intellectual excitement generated by the concept of citizenship and

the wide variety of critical views, the dominant framework has endured, a

framework in which the nation-state is presented as having sovereignty to
identify its own members and to operate as a closed system with closed borders.°

It is not my objective in this chapter to go any further into the theoretical debate around
sovereignty, liberalism and borders. My point here is merely to state, before presenting an
account of how immigration law currently operates in Canada, that the question of closed

borders is very much a contested one, at least in theoretical debates.

The Supreme Court in Chiarelli described the principles governing immigration law in these
terms:

The most fundamental principle of immigration law is that non-citizens do not
have an unqualified right to enter or remain in the country. At common law an
alien has no right to enter or remain in the country. ...

The distinction between citizens and non-citizens is recognized in the Charter.
While permanent residents are given the right to move to, take up residence in,
and pursue the gaining of a livelihood in any province in s. 6(2) (of the Charter),

* Dauvergne, ibid; Catherine Dauvergne, “Beyond Justice: The Consequences of Liberalism for Immigration
Law” (1997) 10 Can JL & Jur 323.

3 See Joseph H Carens, “Aliens and Citizens: The Case for Open Borders” (1987) 49 Rev of Pol 251;
Dauvergne, “Amorality and Humanitarianism”, supra note 3 at 607; Susan Kneebone, “The Rule of Law and
the Role of Law: Refugees and Asylum Seekers”, in Susan Kneebone, ed, Refugees, Asylum Seekers and the
Rule of Law: Comparative Perspectives, (Cambridge: Cambridge University Press, 2009) 32 at 66.

% Donald Galloway & Jamie Chai Yun Liew, Immigration Law, 2nd ed (Toronto: Irwin Law, 2015) at 82.
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only citizens are accorded the right “to enter, remain in and leave Canada” in s.
6(1).

Thus Parliament has the right to adopt an immigration policy and to enact

legislation prescribing the conditions under which non-citizens will be permitted
to enter and remain in Canada.’

Immigration legislation - just like the Charter - recognizes an absolute right to enter and remain
in Canada only to those who hold citizenship and to persons “registered as an Indian under the
Indian Act.”® All other individuals can only enter or remain in Canada if they obtain permission
- a visa - from the Canadian government. Generally speaking, a visa must be obtained prior to
the individual’s entry into Canada.’ There exist two broad categories of non-citizen status in
Canadian immigration law: temporary status (including the visitor class, the worker class, and
the student class), and permanent status. Temporary status, as the name implies, includes an end
date and severely limits the entitlements of the visa holder. For the purposes of the /RPA,
temporary residents and persons without status are considered “foreign nationals.”'® Only in

limited circumstances can a person transition from temporary to permanent status from within

" Canada (MEI) v Chiarelli, [1992] 1 SCR 711 at 733-34. See Sharry Aiken, “From Slavery to Expulsion:
Racism, Canadian Immigration Law and the Unfulfilled Promise of Modern Constitutionalism” in Vijay
Agnew, ed, Interrogating Race and Racism (Toronto: University of Toronto Press, 2007) 55 at 57 [“From
Slavery to Expulsion]; Galloway & Liew, supra note 6 at 6-11.

8 IRPA, s 19(1). A quasi-absolute right to enter, remain and leave one’s country of citizenship is recognized
under international law: International Covenant on Civil and Political Rights, 19 December 1966, 999 UNTS
171 art 12(4) (entered into force 23 March 1976, accession by Canada 19 May 1976). See James Hathaway,
The Rights of Refugees under International Law (Cambridge: Cambridge University Press, 2005) at 954-56
[The Rights of Refugees]. It is also a right expressly recognized under section 6(1) of the Canadian Charter of
Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK),
1982 ¢ 11. Both international and Canadian law, however, allow for the revocation of citizenship of foreign-
born citizens in certain circumstances. See Christopher G Anderson, “A Long-Standing Canadian Tradition:
Citizenship Revocation and Second-Class Citizenship under the Liberals, 1993-2006” (2008) 42:3 J Can Stud
80; Audrey Macklin, “Citizenship Revocation, the Privilege to Have Rights and the Production of the Alien”
(2014) 40:1 Queen’s LJ 1.

9 IRPA, s 11(1).

10 JRPA, s 2(1), “foreign national”.
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Canada.'' In addition, few temporary migrants can qualify under the stricter permanent

residence rules.'?

Permanent residency provides extensive social and legal entitlements and allows a person to
stay indefinitely in Canada as well as sponsor their dependents. Permanent residency is also a
pathway to citizenship. It includes three broad categories: the economic class, the family class
and the humanitarian class. Resettled refugees obtain permanent residency status under the
humanitarian class upon their arrival in Canada."® In contrast, inland refugee claimants whose
claim is accepted by the IRB immediately receive protected person status, and thereafter become

eligible to apply for permanent status.'*

33 Exclusion and discrimination in Canadian immigration law

Aiken writes that Canadian pre-Confederation immigration policy was designed to “divest the
indigenous population of their sparsely populated ‘wild lands’ and render them productive as
quickly as possible.”'* The colonial effort was guided by an ideology that sought to populate the
land by British settlers (and French settlers under the French regime). Slavery remained legal in

Canada until the early 19" century. In fact, Canada’s first non-white immigrants were enslaved
y ry g

" For example, a current pilot program allows for the transition to permanent status of temporary foreign
workers in the “home child care” and the “home support” categories. See Immigration, Refugees and
Citizenship Canada, “Home Child Care Provider Pilot and Home Support Worker Pilot”, online:
<https://www.canada.ca/en/immigration-refugees-citizenship/services/immigrate-canada/caregivers/child-
care-home-support-worker.html>. A separate program for “Live-In-Caregivers” existed until 2014. See
Galloway & Liew, supra note 6 at 88, 123.

12 Galloway & Liew, ibid at 130.

3 IRPA, s 139(1).

14 Sasha Baglay & Martin Jones, Refiigee Law, 2nd ed (Toronto: Irwin Law, 2017) at 120-21. Inland protected
persons must wait 180 days after the conferral of protected person status before submitting a permanent
residence application (IRPR, s 175(1)). The delay is five years in the case of “designated foreign nationals”
(IRPA, s 11(1.1)). Protected persons found to be inadmissible on the grounds of security, violation of human
or international rights, serious criminality, organized criminality, or danger to public health or safety are
ineligible for permanent status in Canada (/RPA, s 21(2)).

15 Aiken, “From Slavery to Expulsion”, supra note 7 at 63.
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Black people, brought as early as 1628.' The term “White Canada’ has been used to describe
Canadian migration policy from Confederation up to the 1960s. Jakubowski explains that

[i]nitially, immigration policies were ethnically selective: racist in orientation,
assimilationist in objective. Striving to preserve the British character of Canada,
authorities directed their efforts towards excluding certain people from entry,
while encouraging others to settle.'”

The term “race” first appeared as a tool of immigration exclusion in section 38(c) of the /910
Immigration Act,"® which allowed the Governor-in-Council to “prohibit ... the landing in
Canada ... of immigrants belonging to any race deemed unsuited to the climate or requirements
of Canada.”" Black American immigrants were routinely excluded as being “unsuited to the
climate” of Canada.”® In 1919, “nationality” was added to the section. The amended section
38(c) allowed the government to exclude any race or nationality

by reasons of any economic, industrial or other condition temporarily existing in
Canada or because such immigrants are deemed unsuitable having regard to the
climatic, industrial, social, educational, labour or other condition or requirements
of Canada or because such immigrants are deemed undesirable owing to their
peculiar customs, habits, modes of life and methods of holding property, and
because of their probable inability to become readily assimilated or to assume the
duties and responsibilities of Canadian citizenship within a reasonable period of
time after their entry.?!

16 Ibid. Slavery was outlawed in the British Empire in 1833. See Gerald E Dirks, Canada’s Refugee Policy:
Indifference or Opportunism? (Montreal: McGill-Queen’s University Press, 1977) at 22 [Canada’s Refugee
Policy].

17 Lisa Marie Jakubowski & Elizabeth Comack, ““Managing’ Canada’s Immigration: Racism, Racialization,
and the Law” in Elizabeth Comack, ed, Locating Law: Race/Class/Gender/Sexuality Connections, 3rd ed
(Halifax & Winnipeg: Fernwood Publication, 2014) 88 at 90, citing JE Elliot & A Fleras, Unequal Relations:
An Introduction to Race and Ethnic and Aboriginal Dynamics in Canada, 2nd ed (Toronto: Oxford University
Press, 1996).

18 Immigration Act, SC 1910, ¢ 27 [1910 Immigration Act].

19 Section 38(c) of the 1910 Immigration Act was essentially carried over to section 61 of the Immigration Act,
SC 1952 ¢ 42. See Anna Pratt, Securing Canada’s Borders: Detention and Deportation in Canada
(Vancouver, UBC Press, 2005) at 76.

20 See Esmeralda MA Thornhill, “So Seldom for Us, So Often Against Us: Blacks and Law in Canada” (2008)
38:3 J Black Stud 321 at 329.

21 See Lisa Marie Jakubowski, Immigration and the Legalization of Racism (Halifax: Fernwood, 1997) at 16.
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An Order-in-Council passed under section 38(c) in 1919 prohibited the immigration of persons
from the German, Austrian, Hungarian, Bulgarian or Turkish “races”, without the permission of
the Minister.”> The “Asian race” was prohibited from entry in 1923. The restriction remained in
place until 1956 when the government entered into an agreement with Asian countries limiting

the numbers of nationals allowed to immigrate to Canada.”

In addition, in the first decades following Confederation, specific policies were enacted to
prevent immigration from the Asian continent, more specifically from China, Japan and India.
In the mid-1880s, following a decrease in labour needed by the Canadian Pacific Railway, the
Federal Government adopted the infamous “Chinese Head Tax” with the passing of the 1885
Chinese immigration Act** Fees under the Chinese Head Tax regime reached $500 in 1903.%
The exclusion of Japanese migration was achieved through a “Gentleman’s Agreement”, where
Canada agreed not to impose discriminatory laws against Japanese immigrants, while the
Japanese government agreed to restrict the number of people permitted to emigrate to Canada.?
The case of Indian migrants proved more complicated as India was part of the British Empire.
Following the arrival of around two thousand north-Indians in the early 1900s, the Governor
General of Canada sent a note to the Secretary of State for the Colonies in London stating that

the immigrants

22 David Matas, “Racism in Canadian Immigration Policy — Part One: The History” (1985) 5:2 Refuge 8 at 8.
3 Ibid.

2% Chinese immigration Act, SC 1885, ¢ 71. See Galloway & Liew, supra note 6 at 17. See also Jakubowski,
supra note 21 at 14.

25 Interestingly, the passing of the 1885 Chinese Immigration Act came after the Federal Government had
spent years opposing anti-Chinese measures by the Legislature of British Columbia. These British Columbia
statutes described Chinese immigrants as “governed by pestilential habits”, “useless in instances of
emergency”, and “inclined to habits subversive of the comfort and well-being of the community.” See
Galloway & Liew, supra note 6 at 15.

26 Jakubowski, supra note 21 at 14.

82



doubtless come under misrepresentation as they are not suited to climate, and
there is not sufficient field for their employment. Many in danger of becoming
public charge and thus subject to deportation under law of Canada.?’

Prime Minister Wilfrid Laurier requested that the Indian colonial government institute a
passport system over which Canada would have control. The Indian colonial government, facing
a rise in nationalist and anticolonial movements, insisted that migration by British subjects to
other British colonies should remain untrammelled by passport restriction.?® Ultimately, the goal
of the Canadian government was achieved through the so-called “Continuous Journey
Stipulation”, an amendment to the /906 Immigration Act that made it impossible for immigrants
to come to Canada other than by a continuous journey.” The only company offering a
continuous journey from India to Canada — the Canadian Pacific Railway — was instructed not to
issue through tickets to Canada from India.’** The continuous journey rule had a drastic impact
on the number of Indian immigrants coming to Canada. In 1907 and 1908, over four thousand

Indians came to Canada. That number fell to single and double digits in the following years.?!

Canadian immigration law established, until the 1960s, a tiered system of “preferred

nationalities” corresponding to varying admission restrictions. At the top of the list were white

27 See Radhika Viyas Mongia, “Race, Nationality, Mobility: A History of the Passport” (1999) 11:3 Pub Cult
527 at 533. This obsession with climate incompatibility, Mongia writes, is a clear example of “cultural
racism”, a racist framework “whose dominant theme is not biological heredity but the insurmountability of
cultural differences” (534).

28 Ibid at 536-38.

2 An Act to Amend the Immigration Act, 7-8 Edward VII, ¢ 33 (assented to 10 April 1908). See Jakubowski,
supra note 21 at 14. The continuous journey rule is what led to the infamous Komagata Maru incident, where
376 Indians were stranded on a boat off of Vancouver for two months before being forcibly returned to India.
Upon return, Indian officials are reported to have killed 23 passengers during a riot. See Ninette Kelley &
Michael J Trebilcock, The Making of the Mosaic: A History of Canadian Immigration Policy, 2nd ed
(Toronto: University of Toronto Press, 2010) at 152-54.

30 Jakubowski, supra note 21 at 14.

31 Ibid at 15.
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citizens of the United States and the United Kingdom, who could immigrate with very few
restrictions. Secondary preferred nationalities varied according to labour needs. In the 1920s, the
second tier of preferred countries consisted of Northern European countries and Scandinavia,
who could enter Canada if they were sponsored by a Canadian relative or could fill labour
needs. Citizens from “non-preferred” countries of Eastern and Southern Europe could only
immigrate to Canada with a special permit, while Asian immigrants faced almost

insurmountable restrictions.??

During World War 11, regulations under the War Measures Act* restricted entry by Japanese
immigrants, and even provided for the deportation of Canadian citizens of Japanese descent.* In
a speech in 1947, Prime Minister Mackenzie King described Canada’s immigration policy in the
following terms:

I wish to make it quite clear that Canada is perfectly within her rights in selecting

persons whom we regard as desirable future citizens. ... The people of Canada do

not wish, as result of mass immigration, to make any fundamental alteration in

the character of our population. ... Any considerable Oriental immigration would
... be certain to give rise to social and economic problems.*

Restrictions by country of origin continued after World War II, with citizens from listed
countries being prohibited from immigrating to Canada unless they had sufficient means.
Citizens from Africa and Asia were allowed to enter Canada only if they had immediate family

already in the country.*® Canadian immigration law never explicitly discriminated against Jews.

32 Kelley & Trebilcock, supra note 29 at 192.

3 War Measures Act, 1914, SC 1914, ¢ 2.

34 Matas, supra note 22 at 9. Regulations passed under the War Measures Act also allowed for the internment
without trial of immigrants from enemy countries, as well as citizens naturalized after 1922. See Kelley &
Trebilcock, supra note 29 at 279.

35 Kelley & Trebilcock, ibid at 312. See also Pratt, supra note 19 at 74.

3¢ Matas, supra note 22 at 9.
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However, as Matas writes, Jews effectively faced discrimination through widespread abuse of
discretionary power:
Whatever the immigration requirements were, Jews could not meet them. The
law allowed for entry of families with sufficient capital to establish farms. But
Jewish families with capital were not allowed entry. Immigration was headed by
an avowed antisemite, Fred Blair. He transferred the responsibility for processing

Jewish applicants from other government offices to his own where he personally

scrutinized each application, deciding its eligibility. But in virtually every case

the answer was “no”.%’

Explicit racial restrictions against non-Europeans remained until 1962, when race was removed
as an immigration criterion in favour of general criteria applied to all immigrants regardless of
nationality. Five years later, in 1967, the more objective “points system” - still used today - was
introduced. While “white Canada” policies were officially dismantled in the 1960s, a number of
scholars and advocacy groups have argued that racism and discrimination still lurk in Canadian
immigration law. In particular, it has been claimed that visa officer decision-making is informed

by racial biases. **

For instance, current security inadmissibility proceedings have been shown to be almost entirely

directed at individuals from the Global South.* Temporary visa applications are denied for an

37 Ibid. See also, regarding the treatment of Jews under Canadian immigration and refugee law: Irving Abella
& Harold Troper, None is Too Many.: Canada and the Jews of Europe (1933-1948), 3rd ed (Toronto:
University of Toronto Press, 2012); Irving Abella, “Canadian Refugee Policy to 1980: Historical Overview”
in Vaughan Robinson, ed, The International Refugee Crisis: British and Canadian Responses (London:
Palgrave MacMillan, 1992) 77 [“Canadian Refugee Policy to 1980™].

38 See Alan Simmons, “Racism and Immigration Policy” in Vic Satzewich, ed, Racism and Social Inequality
in Canada. Concepts, Controversies and Strategies of Resistance (Toronto: Thomson Educational, 1998) 87,
Augie Fleras, Immigration Canada: Evolving Realities and Emerging Challenges in a Postnational World
(Vancouver: UBC Press, 2015); Sherene Razack, “Making Canada White: Law and the Policing of Bodies of
Colour in the 1990s” (1999) 14:1 CJLS 159; Nandita Sharma, Home Economics: Nationalism and the Making
of ‘Migrant Workers’ in Canada (Toronto: University of Toronto Press, 2006).

39 See Angus Grant, Confronting (In)Security: Forging Legitimate Approaches to Security and Exclusion in
Migration Law (PhD thesis, York University Osgoode Hall Law School, 2016).

85



increasingly large proportion of African applicants, while temporary visa are available upon
entry for citizens of virtually every country of the Global North.** Scholars have also pointed out
that Canadian visa offices are not evenly distributed across the globe, and are especially rare in

sub-Saharan Africa.*!

Lastly, it is worth reflecting on whether the points system has truly eradicated discrimination in
immigration legislation. First, points systems are designed as a solution to combat one kind of
discrimination, that based on race, nationality, ethnicity, and religion. However, as Dauvergne
explains, points systems cement discrimination based on socio-economic class:

Points systems were invented by settler states seeking to break with their
racialized immigration histories. The systems, however, do not removed
discrimination, they simply deploy it differently. People who come out at the top
of points systems are well educated, multi-lingual, economically successful, and
young. Accordingly, they are very likely to be wealthy, and to come from
wealthy families. A preference for the rich is hardly non-discriminatory, but
Western legal systems have struggled to recognized and remedy discrimination
against either the rich or the poor. These groups do not fit liberal analysis of
discrimination well because of the embedded assumption that wealth or poverty
can be chalked up to individual choice and efforts.*

40 Idil Mussa, “African visitors least likely to obtain Canadian visas”, CBC News (26 November 2019), online:
<https://www.cbc.ca/news/canada/ottawa/canada-s-temporary-visa-approval-rate-lowest-for-african-
travellers-1.5369830>.
41 Jakubowski & Comack, supra note 17 at 103. See also Vic Satzewich, Points of Entry: How Canada’s
Immigration Officers Decide Who Gets In (Vancouver: UBC Press, 2015) at 87-88.
42 Catherine Dauvergne, The New Politics of Immigration and the End of Settler Societies (Cambridge:
Cambridge University Press, 2016) at 175. See also Aiken, “From Slavery to Expulsion”, supra note 7 at 71;
Stuart Tannock, “Points of Prejudice: Education-Based Discrimination in Canada's Immigration System”
(2001) 43:4 Antipode 1330. Anna Pratt writes that the shift away from racial exclusion in Canadian
immigration law was also followed by a preoccupation with security and criminality:
At the same time that humanitarian and legal challenges both to the racism of immigration
policies and to the scope and uses of discretion gained momentum, the logic of security,
supplemented by criminality discourses, emerges as the guiding rationale for immigration
enforcement and exclusion. ... There was then during the period a shift away from explicit,
racially based exclusions justified by national purity discourses toward exclusions based
increasingly on the risks posted to a reconfigured conception of national security (Pratt,
supra note 19 at 74).

86



Second, and perhaps more importantly, the modern Canadian immigration system developed
into a two-tier migration and employment framework that relies on racialized temporary foreign

workers in low-paying and precarious occupations.*?

Refugee policies do not operate in isolation from immigration policies. Although refugee law
and immigration law have distinct foundations in political and legal theory, and in international
law, they are deeply integrated, and largely stem from an undistinguishable core of social and
economic concerns. In fact, the first legislation to governing refugees was adopted only in 1976.
For a long period of Canada’s history, the Canadian government was not interested in

newcomers’ motivations for migration.**

3.4 The emergence of the refugee in Canadian immigration law

Early Canadian law and policy did not distinguish between immigrants and refugees. However,
many migration movements in the 18" 19" and early 20" centuries involved refugees as
understood today in international law.* The first of these groups is generally considered to be
the American Loyalists who came to British North America following the American Revolution

in the late 18™ century.* This population movement was facilitated by what is considered the

43 See Judy Fudge, “Precarious Migrant Status and Precarious Employment: The Paradox of International
Rights for Migrant Workers” (2012-2013) 34 Comp Lab L & Pol’y J 95; Sarah Marsden, “Assessing the
Regulation of Temporary Foreign Workers in Canada” (2011) 49:1 Osgoode Hall LJ 39; Delphine Nakache,
“Temporary Workers: Permanent Rights?” (2010) Canadian Issues: Temporary Foreign Workers 45; J Adam
Perry, “Barely Legal: Racism and Migrant Farm Labour in the Context of Canadian Multiculturalism” (2012)
16:2 Citizenship Stud 189.

* Dirks, Canada’s Refugee Policy, supra note 16 at 25.

45 See Crossing Law’s Border: Canada’s Refugee Resettlement Program (Vancouver: UBC Press, 2019) at
34.

46 Kelley & Trebilcock, supra note 29 at 12. See also Tradafilos Tradafilopoulos, Becoming Multicultural:
Immigration and the Politics of Membership in Canada and Germany (Vancouver: UBC Press, 2012) at 24;
Christopher G Anderson, Canadian Liberalism and the Politics of Border Control, 1867-1967 (Vancouver:
UBC Press, 2012) at 33. Whether American Loyalists were “refugees” as understood today is subject to some
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first example of immigration legislation in what is now Canada.”” A number of other “non-
conformist minorities”, themselves persecuted under the new American regime migrated to
British North America in the 19" century, including Quakers, Tunkers, Amish, and

Mennonites.*®

Over 50,000 formerly enslaved Black people migrated to Canada from the United States
between 1810 and 1860. While slavery was legal through the British Empire until 1833, the
institution of slavery was not widespread in British North America.* This movement was
assisted by Canadian organizations, including the Anti-Slavery Society of Canada and the
Fugitive’s Union, which helped formerly enslaved people escape the United States and find

employment in the colonies.*

debate. Dirks is of the view that Loyalist migrants were not refugees, but rather came to Canada by choice,
because of a desire to remain in British territories (Dirks, Canada’s Refugee Policy, supra note 16 at 16).
Irving Abella expresses a similar view (Irving Abella, “Canadian Refugee Policy to 19807, supra note 37 at
80).
4T An Act for the ready admission of His Majesty’s Subjects in the Colonies on the Continent, who may be
induced to take refuge in this Province, from the Anarchy and Confusion there, and for securing the Peace,
and preserving the Loyalty and Obedience of the Inhabitants of this Province, SNS 1775, ¢ 6. See Galloway
& Liew, supra note 6 at 11.
8 Dirks, Canada’s Refugee Policy, supra note 16 at 17.
49 The possibility of extradition of enslaved people to the United States ended in 1833 (ibid at 22-23).
Barrington Walker writes that the commonly held idea of British North America and Canada as a haven for
enslaved Black people is only partially true. In 1790, the British Parliament enacted legislation to allow the
importation of “Negroes, household furniture, utensils of husbandry or cloathing.” He adds that during much
of the British colonial period, “Blacks were neither subjects nor citizens; rather, they were commodities,
goods, machines for producing wealth, sexual pleasure, and social status” (Barrington Walker, “Introduction:
From a Property Right to Citizenship Rights — The African Canadian Legal Odyssey” in Barrington Walker,
ed, The African Canadian Legal Odyssey: Historical Essays (Toronto: University of Toronto Press, 2012) 3 at
4). See also Harvey Amani Whitfield, Blacks on the Border: The Black Refugees in British North America,
1815-1860 (Burlington: University of Vermont Press, 2006). In addition, Abella writes that British North
America was not a very hospitable refuge for former enslaved Black Americans:

That these areas were not much of a haven might be inferred from the fact that as soon as

they could - that is, after the Emancipation Proclamation and the end of the Civil War - the

vast majority of these ex-slaves chose the vagaries of a post-war America over life in their

new home. Very few of these refugees chose to settle in Canada (Abella, “Canadian Refugee

Policy to 19807, supra note 37 at 80).
59 Dirks, Canada’s Refiugee Policy, supra note 16 at 22-23.
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In the years following Confederation, Mennonites and Doukhobors facing persecution in Russia
settled in Canada in considerable numbers through organized programs that included land
grants. °' The motivations behind these land grants, Dirks explains, was driven not by
humanitarianism but by economic factors:

Canada accepted these thousands primarily because the land had to be settled and

made productive. Humanitarianism must be thought of as playing a secondary

role. Certainly, any sympathy there may have been, particularly for the

Doukhobors, diminished quickly after their arrival in 1899. With the appointment

of Frank Oliver as minister of the interior in 1906, the government’s policy of

granting concessions to unorthodox sects was terminated.*?

In the late 19™ century, other minority groups were resettled to Canada, including American

Mormons and Russian Jews, but without land grants.*?

It is worth noting that Canada did not participate in any meaningful way in the international
refugee regime under the League of Nations during the interwar period. It is somewhat ironic
that Canada was awarded the Nansen Medal in 1986, given the fact that Canada never
recognized the Nansen Passport and failed to act in good faith in its dealings with refugee
institutions during the 1920s and 1930s. Canada did not sign the 1922 or 1924 arrangements
regarding the issuance of the Nansen Passport to Russian and Armenian refugees.’* The reason
for this refusal was that the Canadian government was reluctant to relinquish the absolute right
to return refugees should they become a charge to the state or become otherwise unfit for
residence in Canada. * At the 1926 League of Nations Intergovernmental Conference,

participating states agreed to include in the Nansen Passport a return visa. Canada signed the

31 Ibid at 32-34.

>2 Ibid.

>3 Ibid at 34-35.

54 Isabel Kaprielian-Churchill, “Rejecting Misfits: Canada and the Nansen Passport” (1994) 28:2 Intl Migr
Rev 281 at 285.

33 Ibid.
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1926 arrangement, but never ratified nor implemented it in any meaningful way.*® The Canadian
government insisted that its condition had always been that it would only agree to the passport
system if returnability was possible within five years, instead of the one-year period provided by
the 1926 arrangement. When signatory states agreed to extend the returnability provision to five
years, Canada once again increased its criteria. Canada did not attend the 1929 and 1933
intergovernmental conferences, and did not accede to the resulting arrangements. By 1938, the
Canadian government’s position on the 1926 Arrangement was that “We have done nothing to

ratify it and, therefore, we are probably not bound by it in any way.”’

Throughout the interwar period, the Canadian government took the position that refugees should
be bound by the same criteria and requirements as regular migrants.*® This proved impossible
for the vast majority of refugees. Armenian refugees, for example, were categorized as Asian,
and therefore were required to comply with the continuous journey rule and were required to
have $250 in cash on hand. The continuous journey rule required that tickets be purchased in the
country of birth or in Canada, an impossible requirement for refugees.” Refugees other than
those from the United Kingdom and Northern and Northwestern Europe fell under “undesirable”

or “least preferred” immigration categories and were required to comply with strict criteria.*

The majority of the around 20,000 refugees who were admitted to Canada during the interwar

period were brought through ad hoc programs adopted following strong pressure and support

56 In fact, a Canadian immigration official declared that the Canadian delegate signed the 1926 Arrangement
“merely as he would have signed a Final Act, to show that he was present at the Conference” and that “he did
not intend in any way to bind the Government to ratify” (ibid at 286-87).

37 Ibid at 292.

38 Ibid at 294.

%9 Ibid at 294-95.

% Ibid at 295.
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from charitable organizations in Canada. Some refugees were allowed to come through family
sponsorship. Canadians of European descent were allowed to sponsor parents, children and
siblings, while Canadians of Asian descent could only sponsor spouses and children under the
age of 18.°' A few hundred refugees were admitted under labour sponsorships, many of which
were supported by organizations such as the Armenian Relief Association of Canada and the
United Church of Canada.®* Some 150 Jewish orphans were brought to Canada with the help of
the Canadian Jewish Congress, and thousands of Russian Mennonite refugees were resettled
with the support of the Canadian Mennonite Board, which had entered into an agreement with

the Canadian Pacific Railway.%

During the Second World War, fewer than 5,000 refugees were resettled to Canada, a record
reported to be the worst record of any democracy.® Kelley and Trebilcock note that, while the
still-fragile economy was the government’s stated motive, the real motive behind not opening up
immigration was to ensure that Canada did not become a haven for Jewish refugees.®> The
Canadian government’s reluctance to engage in the mass resettlement of Jewish refugees was
most apparent in the period leading up to the 1938 Evian Conference, which Canada initially
opposed.®® That same year, a government report acknowledged the global refugee problem, but

recommended against the admission of more Jewish refugees out of a concern for preserving

6! Ibid at 299.

62 Ibid at 300.

83 Ibid at 301-03. These various organizational sponsorship efforts paved the way for the private sponsorship
of refugees program, formalized in the 1976 Immigration Act. See Geoffrey Cameron, “Reluctant Partnership:
A Political History of Private Sponsorship in Canada (1947—1980)” in Shauna Labman & Geoffrey Cameron,
eds, Strangers to Neighbours: Refugee Sponsorship in Context (Montreal & Kingston, McGill-Queen’s
University Press, 2020) 19.

64 Kelley & Trebilcock, supra note 29 at 259-60.

85 Ibid at 257. See also Dirks, Canada’s Refugee Policy, supra note 16 at 50-54.

% Dirks, ibid at 56.
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Canada’s ethnic makeup.®’

At the conclusion of the Second World War, Canada became more involved in the international
refugee regime. Canada was a key player in the efforts that led to the creation of the IRO, and
made significant contributions to the organization’s resettlement efforts. As Dirks notes,
however, Canada’s policy was to select predominantly single young men for resettlement. As
the Canadian economy continued to show signs of improvement in the late 1940s, and the need
for workers increased, Canadian immigration policies were liberalized and refugee movements
to Canada increased. Still, the focus remained on single men with funds who were able to work.
Ethnic and religious organizations again played a pivotal role in pressuring the government to
do more for refugees. This resulted in the establishment of the Close Relative Program, which
allowed Canadians to sponsor entire families.®® Other special initiatives allowed for the
resettlement of Estonian families from Sweden in 1948-49 and of Jewish orphans in 1947.%
During the period of the existence of the IRO, however, Canada admitted very few “hard core”

refugees, including those refugees suffering from tuberculosis.”

Canada’s ambivalent commitment to international refugee protection persisted continued in the
1950s. The 1952 Immigration Act contained no provision referring to refugees.”! While Canada
chaired the UN committee responsible for drafting the Refugee Convention, Canada did not

immediately ratify the Convention in 1951, citing concerns that the Convention would prohibit

57 Ibid at 57-58.

58 Ibid at 157-164.

8 Ibid at 164-167.

70 Ibid at 172-175. The term “hard core refugee” was used to describe refugees that were either old or
disabled, a group that resettlement states were largely unwilling to resettle.

"!'See Labman, Crossing Law’s Border, supra note 45 at 34,
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Canada from removing refugees who posed a security risk.”” Canada also deployed efforts to
limit UNHCR’s refugee protection activities.”> Canada abstained from voting for the expansion
of the UNHCR’s mandate to carry out aid programs for refugees, and only contributed minimal
funds for the maintenance of refugees.” In 1952, the Canadian government eliminated the
UNHCR’s Canadian office.”” While Canada did participate to some extent in UNHCR’s
resettlement activities during the early 1950s, Canada’s resettlement program was not geared
towards protection first and foremost. Rather, it was integrated within a broader immigration
rationale. Corbett writes that the 11,000 refugees admitted between 1952 and 1954 were
“carefully selected, and most of them would have satisfied our standard if they had been
applying as immigrants.”’® Of the ten thousand “difficult cases” resettled to third countries,
“Canada accepted so few that she was not even listed among the countries which receive two

hundred cases or more.””’

Resettlement initiatives in Canada increased in the mid-1950s, 1960s, and 1970s. Still, however,
there existed no permanent legal framework for refugee resettlement, and these operations were
implemented through various ad hoc orders-in-council.”® As reviewed in Chapter 2, Cold War
dynamics played a defining role in the international refugee regime in the decades following the
Second World War. In 1956, the Canadian government faced intense pressure from civil society

and from within Parliament to respond to the refugee crisis caused by the 1956 Hungarian

2 Kelley & Trebilcock, supra note 29 at 345; Dirks, Canada’s Refugee Policy, supra note 16 at 179-82.

73 Dirks, ibid at 182.

7 Ibid at 183.

75 Ibid at 185.

76 David Corbett, Canada’s Immigration Policy: A Critique (Toronto: University of Toronto Press, 1957) at
198-99. See Labman, Crossing Law’s Border, supra note 45 at 34-35.

77 Corbett, ibid.

78 See Labman, Crossing Law’s Border, supra note 45 at 35.
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uprising against Soviet occupation.” The Canadian public, and the business community in
particular, were favourable to the admission of anti-communist Hungarian refugees.®® Over
37,000 Hungarian refugees were resettled between 1956 and 1958.%' The Hungarian refugee
movements also served to highlight with the Canadian public that there still remained refugees
from the Second World War in reception centres across Europe, including a large population of
“hard-core” refugees. ® In the late 1950s, Canada participated - albeit reluctantly - in
international efforts to resettle the remaining hard-core Second World War refugees.®® Twelve
thousand Czech refugees were admitted in 1968-69.% In 1969 Canada finally ratified the 1951
Refugee Convention.®> A further 200 Tibetan refugees were admitted in 1970-71, followed by
7,000 Asian Ugandan refugees in 1972.3¢ These Ugandan refugees were the first “Third World
refugees” to be admitted to Canada, and the initiative was undertaken only following pressures

from the United Kingdom.*” A further 7,000 Chilean refugees were admitted in 1973-74.%

Dirks writes that Canada’s refugee policy in the first 50 years following Confederation was

governed by a desire to settle the land. He adds that during the following 60 years, refugee

7 Dirks, Canada’s Refugee Policy, supra note 16 at 193-99. See Valerie Knowles, Strangers at our Gates:
Canadian Immigration and Immigration Policy, 1540-2006, revised ed (Toronto: Dundurn Press, 2006) at
173.

80 Kelley & Trebilcock, supra note 29 at 346,

81 Freda Hawkins, Canada and Immigration: Public Policy and Public Concern (Montreal & Kingston:
McGill-Queen’s University Press, 1972) at 114.

82 Dirks, Canada’s Refugee Policy, supra note 16 at 211.

83 Ibid at 214-25.

84 See Laura Madokoro, “Good Material: Canada and the Prague Spring Refugees” (2009) 26:1 Refuge 161;
Jan Raska, Czech Refugees in Cold War Canada, 1945-1989 (Winnipeg: University of Manitoba Press, 2018).
85 Kelley & Trebilcock, supra note 29 at 365.

8 Dirks, Canada’s Refugee Policy, supra note 16 at 238-44,

87 Tanya Basok & Alan Simmons, “A Review of the Politics of Canadian Refugee Selection” in Vaughan
Robinson, ed, The International Refugee Crisis.: British and Canadian Responses (London: Palgrave
MacMillan, 1992) 132 at 135-36.

8 Dirks, Canada’s Refugee Policy, supra note 16 at 244-50.
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policy remained driven by economic factors rather than a humanitarian imperative.* Indeed,
refugee admissions in that period were primarily the result of labour needs, and during
economic downturns, very few refugees were admitted.” Political factors played an important
role in refugee policy. While Hungarian, Czech, and Ugandan refugees were admitted in
relatively large numbers, other less politically desirable groups received a much less generous
response, including Chilean refugees (perceived as left-leaning), Jewish refugees, and Tibetan

refugees.’!

3.4.1 Refugee policy under the 1976 Immigration Act

3.4.1.1  Formalization of refugee law

In 1974, the Canadian government released the Green Paper on Immigration.®> The Paper
recommended that Canada “continue in its humanitarian tradition” and that a formal refugee
category be incorporated in immigration legislation. ** With the adoption of the 1976
Immigration Act, Canada for the first time recognized in legislation its obligation under the
Refugee Convention. Under the legislation, refugees were designated as a class, alongside the
family class, the assisted relative class and the independent class. The protection of refugees and
humanitarianism also figured for the first time as legislative objectives of immigration

legislation.”

% Ibid at 254-58. See also James C Hathaway, “Selective Concern: A Review of Refugee Law in Canada”
(1987) 33 McGill LJ 676 at 678-80 [“Selective Concern™].

% Ibid.

%1 Ibid. See also Basok & Simmons, supra note 87 at 135-36; Labman, Crossing Law’s Border, supra note 45
at 35; Sharryn J Aiken, “Of Gods and Monsters: National Security and Canadian Refugee Policy” (2001) 14
RQDI 1.

92 Department of Manpower and Immigration, Canadian Immigration and Population Study (Ottawa:
Information Canada, 1974).

%3 Dirks, Canada’s Refugee Policy, supra note 16 at 250-251.

%4 See Kelley & Trebilcock, supra note 29 at 388-98.
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At the time, Canada had not yet become a significant country of first asylum, and it was
assumed that the centrepiece of Canada’s refugee policy would continue to be the selection and
admission of refugees from abroad.”” The Act allowed for the resettlement of refugees who met
the Refugee Convention definition, but also refugees who met the definition of a “designated
class”, to be defined in regulations.”® Three designated classes were created under the Act: the
Indochinese class,” the Eastern European Self-Exiled Persons class,” and the Latin American
Political Prisoners and Oppressed Persons class.”” Hathaway writes that the criteria of the
designated classes evidence Canada’s economic and ideological bias in refugee policy.'” The
Self-Exiled Persons Class, which applied to Eastern Europeans, did not require that the
applicant be the subject of past or prospective harm. The Indochinese Designated Class similarly
concerned refugees fleeing communist regimes and did not require that the applicant show
evidence of harm.'”! The Political Prisoners and Oppressed Persons Class applied to citizens of
South American countries (some of them Western-backed right-wing regimes) who had not
been able to leave their country. Unlike the other designated classes, applicants in this category
had to either meet the Refugee Convention definition or establish that they would be subject to
some form of punishment for the legitimate exercise of their freedom of expression. Hathaway
writes that Canada’s resettlement policy in the early 1980s was by no means driven by a
humanitarian imperative alone. It was instead driven by a mix of economic interests, a will to

maintain strategic and ideological alliances, and, thirdly, a commitment to humanitarianism:

%5 See Labman, Crossing Law’s Border, supra note 45 at 40.

% Immigration Act, 1976, SC 1976-77, ¢ 52, s 6(3). See Kelley & Trebilcock, supra note 29 at 396-98.

%7 Indochinese Designated Class Regulations, SOR/78-931, s 6.

98 Self-Exiled Persons Designated Class Regulations, SOR/78-933, s 6.

9 Political Prisoners and Oppressed Persons Designated Class Regulations, SOR/82-977, s 6.

100 Hathaway, “Selective Concern”, supra note 89 at 692-98.

101 See Michael Casasola, “The Indochinese Refugee Movement and the Subsequent Evolution of UNHCR
and Canadian Resettlement Selection Policies and Practices” (2016) 32:2 Refuge 41 at 45 [“The Indochinese
Refugee Movement”].
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The Canadian policy of “Compassion with Realism” accepts the promotion of the
Canadian national interest as the primary determinant of its refugee policy, and
strives to accommodate other concerns to the extent that they are not
incompatible with that dominant focus.'??

That view has been challenged by some. Howard Adelman challenges the somewhat widespread
conception that Canada selects the “best and brightest” refugees and ignores the more difficult
cases. He acknowledges that during the Vietnamese, Laotian and Cambodian refugee
movement, various church groups had criticized the government for selecting only those
refugees with the best establishment prospects. Humanitarianism, it was said, had yielded to
economic self-interest.'” In Adelman’s view, however, while it may be true that European
countries admit a proportionally greater number of “hard-core” refugees, the global number of
refugees resettled in European countries is relatively low compared to the number resettled in
Canada. Canada’s contribution, according to Adelman, is in quantity as opposed to quality.'®
That being said, the 1976 Immigration Act did formalize the existing practice of selecting only
healthy refugees and those who have economic potential. Under the Act, this took the form of

the so-called “successful establishment” '* criteria and the full application of medical

102 Hathaway, “Selective Concern”, supra note 89 at 683.

10 Howard Adelman, Canada and the Indochinese Refugees (Regina: LA Weigl Educational Associates,

1982) at 56.

104 R A Girard, then Director of Refugee Affairs, Canadian Employment and Immigration Commission,

makes a similar argument:
Some critics have charged that the Canadian policy is an expression of self-interest with a
selection apparatus designed to pick and choose those refugees who fit Canadian ideas of
who is deserving of our help. This criticism, however, disregards the scope of Canadian
involvement in all aspects of refugee relief - involvement on a scale that far exceeds what
could naturally be expected to be Canada’s share of the “burden” among nations (RA Girard,
“Canadian Refugee Policy: Government Perspectives” in Howard Adelman & Michael
Lanphier, eds, Refuge or Asylum: A Choice for Canada (Toronto: York Lanes Press, 1990)
113 at 114-115).

See also Casasola, “Current Trends and New Challenges for Canada’s Resettlement Program” (2001)

19:4 Refuge 76 at 79 [“Current Trends™].

195 Immigration Regulations, 1978, SOR/78-172, s 7(1) (as adopted).
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inadmissibility common to all immigration categories.'” Even beyond the formal requirements
of the act, it has been argued that the incorporation of refugee assessments within the larger
immigration bureaucracy resulted in refugees being informally assessed against regular

immigration criteria.'"’

3.4.1.2  The birth of the Private Sponsorship of Refugees program

The Act’s regulations, adopted in 1978, established the private sponsorship of refugees (PSR)
program. The PSR program formally established in law a refugee admission framework that had
been developing through ad hoc programs since the 1940s.'”® The PSR program has become
emblematic of Canada’s response to refugees, and surprisingly little has changed in the PSR
framework since its inception. The PSR program will be explored in greater detail later in this

chapter, but it is worth here noting particularly salient developments and debates.

The coming into force of the act in 1978 coincided with the exodus of hundreds of thousands of
refugees from Vietnam, Laos, and Cambodia (“Indochinese” refugees) and an unprecedented
rise in public support for mass resettlement. The PSR program was hugely successful in

bringing to Canada over 60,000 “boat people” between 1979 and 1980.'” Canada’s response to

106 Immigration Act, 1976-77, ¢ 52, s 19(1)(ii). Facing critiques that it was selecting the best and brightest
refugees, Canada began to shift its policies in the late 1990s, eventually exempting resettlement applicants
from medical inadmissibility for “causing excessive demand on health or social services” and loosening the
successful establishment criteria: See Debra Pressé & Jessie Thomson, “The Resettlement Challenge:
Integration of Refugees from Protracted Refugee Situations” (2008) 25:1 Refuge 94 at 96.

197 Labman, Crossing Law’s Border, supra note 45 at 40; Gerald E Dirks, “A Policy within a Policy: The
Identification and Admission of Refugees to Canada” (1984) 17 Can J Pol Sci 279 at 306.

108 G Cameron, supra note 63 at 19; Labman, Crossing Law’s Border, supra note 45 at 83-84.

109 See Michael J Molloy et al, Running on Empty: Canada and the Indochinese Refugees, 1975-1980
(Montreal & London: McGill-Queen’s University Press, 2017); Michael J Molloy & James C Simeon,
“Introduction: The Indochinese Refugee Movement and the Launch of Canada’s Private Sponsorship
Program” (2016) 32:2 Refuge 3; Michael Casasola, “The Indochinese Refugee Movement”, supra note 101;
Labman, Crossing Law’s Border, supra note 45 at 87-93.
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the Indochinese refugee crisis earned it the Nansen Medal in 1986, the first time the Medal was
ever awarded to an entire nation. Treviranus and Casasola discuss the significance of that
refugee movement in these terms:
The Indochinese resettlement movement defined resettlement internationally and
was pivotal for private sponsorship in Canada. Thousands of Canadians became
involved, many of whom 25 years later remain active in refugees issues. The
success of the Indochinese in resettling across Canada and the welcome they
received demonstrated to Canadians their country's capacity to provide refuge to
those in need, as well as the meaningful role that average Canadians could play.
Intensively researched, and followed very closely by the media, the resettlement
of the “Indochinese boat people” remained for 20 years the public face of the

Private Sponsorship Program, and a nostalgic touchstone for immigration
officials.'"?

Public support for refugee resettlement decreased after the Indochinese crisis. This shift
coincided with a rise in asylum claims in Canada and also with the broader international refugee
politics of the 1980s, including the move away from the Cold War conception of durable
solutions. Interestingly, the number of admissions through the resettlement program rose again
in the late 1980s. Labman suggests that this could be a result of the international recognition

Canada received in 1986 for its response to refugees.'"!

Later in the 1990s, the sponsorship community, concerned by the strict application of the
Convention refugee definition, was actively involved in consultations that led to the creation of

the Humanitarian Designated classes, which broaden the eligibility criteria for refugee

110 Barbara Treviranus & Michael Casasola, “Canada’s Private Sponsorship of Refugees Program: A
Practitioner’s Perspective of Its Past and Future” (2003) 4 J Intl Migr & Integration 177 at 185.
"' Labman, Crossing Law’s Broder, supra note 45 at 93.
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protection.''? Nevertheless, throughout the 1990s, the number of resettlement admissions to
Canada was relatively low. In Canadian refugee policy, resettlement eventually became to be
perceived as secondary to asylum.''* As Labman notes, the Department of Employment and
Immigration’s annual report included in 1991 for the first time a section on the refugee
determination system, noting that
. Canada’s program is moving away from resettling mass movements of
persons ... towards emphasis on protection cases. At the same time, the UNHCR

is focussing its efforts on voluntary repatriation and local resettlement of
refugees. Third country resettlement is considered only in exceptional cases.''*

3.4.1.3  Formalization and evolution of the inland asylum system

It bears noting that the 1976 Immigration Act also formalized procedures to grant status to
inland asylum seekers found to be Convention refugees.''> Under the established procedure,
asylum seekers would attend an interview with an immigration officer, the transcript of which
was sent to the Refugee Status Advisory Committee. The committee then made a
recommendation to the minister. Unsuccessful applicants could make an application on
humanitarian and compassionate grounds to the Special Review Committee.''® The new inland
refugee system became strained as a result of increases in the number of asylum seekers in the
1980s. In the 1970s, there were approximately 200-400 refugee claims lodged each year. By the

early 1980s, that number jumped to 3,000-5,000 claims per year.''” This prompted the Canadian

12 Ibid at 190. The Humanitarian Designated classes included the Source Country class and the Country of
Asylum class. The class was carried over to the /RPA under a new category termed ‘“‘Humanitarian Protected
Person Abroad”.

113 See Labman, Crossing Law’s Border, supra note 45 at 40-41.

14 Employment and Immigration Canada, Annual Report to Parliament (1991): Immigration Plan for 1991-
1995: Year Two (1991) at 10, cited in Labman, Crossing Law’s Border, supra note 45 at 42.

5 Knowles, supra note 79 at 187-98; Kelley & Trebilcock, supra note 29 at 401-08.

116 Kelley & Trebilcock, ibid at 401-08.

"7 Ibid at 402.
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government to begin deploying measures designed to restrict the arrival of asylum seekers.''®
Canada’s inland refugee status determination procedure was fundamentally altered by the 1985

Supreme Court’s Singh decision.'"’

Justice Wilson in Singh determined that section 7 of the recently adopted Canadian Charter of
Rights and Freedoms, did apply to refugee claimants in Canada:
(Counsel for the applicant) concludes that “Everyone” in s. 7 is intended to
encompass a broader class of persons than citizens and permanent residents.
Counsel for the Minister concedes that “everyone” is sufficiently broad to
include the appellants in its compass and I am prepared to accept that the term
includes every human being who is physically present in Canada and by virtue of
such presence amenable to Canadian law.'*
Justice Wilson further held that the right to life, liberty and security of the person, as
contemplated by section 7 was at play in inland refugee status determinations, and that refugee
claimants are therefore entitled to fundamental justice, which requires that they be provided the

opportunity to present their case orally when credibility is at stake. In 1989, in response to the

Singh decision, the government of Canada established the Immigration and Refugee Board, an

118 See Knowles, supra note 79 at 225; James C Hathaway and R Alexander Neve, “Fundamental Justice and
the Deflection of Refugees from Canada” (1996) 34:2 Osgoode Hall LJ 214. Audrey Macklin writes that non-
entrée measures have proliferated in subsequent decades, and include
requiring visas from citizens of ‘refugee-producing’ countries and then denying visas to
anyone deemed likely to make a refugee claim; imposing liability on air and marine carriers
who transport undocumented or improperly documented migrants; and deputizing private
transportation companies as delegates of Citizenship and Immigration Canada. Canada also
posts visa officers at foreign airports to check passenger documentation on planes bound for
Canada. Most recently, Canada charged a US humanitarian worker with smuggling (an
offence under IRPA that carries a maximum life sentence) for transporting twelve Haitian
asylum seekers to the USA— Canada border (Audrey Macklin, “Asylum and the Rule of Law
in Canada: Hearing the Other (Side)”, in Susan Kneebone, ed, Refigees, Asylum Seekers and
the Rule of Law: Comparative Perspectives (Cambridge: Cambridge University Press, 2009)
78 at 105-06).
19 Singh v Canada (MEI), [1985] 1 SCR 177.
120 Ipid at para 35.
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independent administrative tribunal tasked with hearing inland refugee claims.'!

35 The 2001 /RPA and the resettlement-asylum dynamic
In the late 1990s, the Canadian government moved to craft the successor to the 1976
Immigration Act. Major changes were recommended in the 1998 Legislative Review Advisory
Group (LRAG) report Not Just Numbers: A Canadian Framework for Future Immigration.'**
Notably, the LRAG report recommended that refugee and immigration matters be separated into
two different acts, in order “to emphasize the different goals of Canada’s humanitarian
commitment and its immigration program.” '* Tt also recommended that the overseas
resettlement system and the inland asylum system be administered by a single protection
agency, whose decision-makers would be
civil servants selected by the protection agency for their abilities. They would be
trained in human rights law and in procedures for making fair and consistent

decisions. These Protection Officers would be assigned to work in Canada and at
Canadian points of service abroad.'**

The LRAG report also recommended that selection criteria be broadened and that overseas
resettlement be steered towards the protection of the most vulnerable.'? As such, the report

recommended abolishing the successful establishment criteria, exempting resettlement

121 See Kelley & Trebilcock, supra note 29 at 401-08. See also Aiken, “From Slavery to Expulsion” supra
note 7 at 76-77.

122 Canada, Legislative Review Advisory Group, Not Just Numbers: A Canadian Framework for Future
Immigration — Executive Summary (Ottawa: Minister of Public Works and Government Services Canada,
1997) [LRAG Report].

123 Ibid at 12. See Labman, Crossing Law’s Border, supra note 45 at 42. The LRAG Report also
recommended that citizenship matters be included in the same legislation as immigration.

124 LRAG Report, supra note 122 at 6. The creation of a single agency was criticized by some as having the
potential to lead to the linkage of resettlement targets to the unpredictable number of asylum seekers granted
asylum (Michael Casasola, “Legislative Review, New Directions and Refugee Resettlement” (1999) 18:1
Refuge 18 at 20 [“Legislative Review”].

125 1 RAG Report, ibid at 6.
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applicants from inadmissibility for excessive cost to medical services, and prioritizing the most
vulnerable and most needy refugees.'?® The recommendation to shift operations towards
protection rather than the ability to settle was also recommended in CIC’s own 1999 ‘White
Paper’ Building on a Strong Foundation for the 21st Century: New Directions for Immigration

and Refugee Policy and Legislation.'’

In 2000, the Federal government introduced Bill C-31, An Act respecting immigration to
Canada and the granting of refugee protection to persons who are displaced, persecuted or in
danger.'”® The bill died on the order paper and was reintroduced and adopted as Bill C-11 in
2001."*° The two most fundamental recommendations of the LRAG report with respect to
refugee policy — to create two distinct acts dealing with immigration and refugee matter and to

merge overseas and inland refugee decision-making — were not adopted. The new legislation did

126 In response to the LRAG Report, the UNHCR voiced its concern over several recommendations, including
the recommendation that the new Protection Agency would follow an administrative procedure, as opposed to
a quasi-judicial procedure similar to that in place at the IRB. The UNHCR also questioned the LRAG’s
recommendation that the new protection system should focus “first and foremost on those most in need of
protection” and “mak[e] determinations closer to the source of the problem.” The UNHCR’s position is that
. positive measures to encourage overseas claims should not be accompanied by
disincentives or barriers to the direct arrival of asylum-seekers in Canada. Canada’s role in
offering protection to inland asylum-seekers remains extremely important and, as the
Advisory Group observes, is also a matter of international obligation. (page 88) While the
meaning of the phrase “most in need of protection” is not entirely clear, the Advisory
Group’s underlying assumption may be that persons seeking protection overseas are more in
need than asylum-seekers who arrive directly to Canada. If so, UNHCR would respectfully
disagree. For UNHCR, persons in need of protection are those who have a well-founded fear
of persecution, irrespective of where they lodge their claims. UNHCR would urge against
establishing any form of hierarchy among refugee claimants (UNHCR, “Comments on Not
Just Numbers: A Canadian Framework for Future Immigration - Report of the Immigration
Legislative Review Advisory Group” (March 1998), online:
<https://ccrweb.ca/sites/ccrweb.ca/files/static-files/hcrlegr.htm>).
See also Jennifer Hyndman, “Globalization, Immigration, and the Gender Implications of Not Just
Numbers in Canada” (1999) 18:1 Refuge 27.
127 See Casasola, “Legislative Review”, supra note 124.
128 Bill C-31, An Act respecting immigration to Canada and the granting of refugee protection to persons who
are displaced, persecuted or in danger, 2nd Sess, 36th Parl, 2000.
129 Bill C-11, An Act respecting immigration to Canada and the granting of refugee protection to persons who
are displaced, persecuted or in danger, 1st Sess, 37th Parl, 2001 (assented to 11 November 2001).
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however include separate sets of objectives for immigration and refugee matters. The new act
also implemented some of the more specific recommendations of the LRAG designed to steer
the resettlement program towards protection, including exempting refugee applicants from

medical inadmissibility and relaxing the successful establishment requirement. '3

However, observers criticized the government for using improvements to the resettlement
program in Bill C-31 to justify restrictions on asylum seekers in the same bill. Casasola writes
that
[t]he urgent protection pilot and the policy commitment to ensure the immediate
entry of urgent protection cases were presented in response to questions about
limitations that C-31 would present for refugees seeking asylum in Canada.
Resettled refugees were presented as part of the refugees using the “front door.”

And by providing such refugees greater access, Canada suggested it had the

moral authority to limit access to those refugees described as using the “back

door”.13!

In the political climate that followed the 9/11 attacks, Canada and the US resumed negotiations
over a bilateral safe third country framework. In December 2002, the countries adopted the
Canada-US Safe Third Country Agreement (STCA), which excluded from refugee protection

most asylum seekers who arrived in Canada at a land crossing or airport.'*?

Throughout the 2000s, increasing concerns - including security concerns - over the uncontrolled

arrival of asylum seekers led to resettlement being portrayed by the government as the preferred

130 See Labman, Crossing Law’s Border, supra note 45 at 43. Casasola notes that the Canadian government
had been applying a relaxed version of the successful establishment requirement before the 2001 /RPA was
introduced (Casasola, “Current Trends”, supra note 104 at 80).

131 Casasola, ibid at 79.

132 The impact of the STCA will be discussed in further detail in section 3.7.
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manner of offering refugee protection in Canada.'** Labman writes that following the arrival of
a boat of Sri Lankan asylum seekers off the coast of British Columbia in 2009, immigration
minister Jason Kenny declared that those migrants were entering Canada through the “back
door” and that such arrivals should be restricted in favour of regular migration - despite the fact
that the Convention provides that no state shall punish refugees for entering a country of asylum

illegally.'**

The oppositional positioning of resettlement and asylum was also evident in the debates that led
to the 2010-2012 refugee reforms implemented through the Balanced Refugee Reform Act
(BRRA) '** and the Protecting Canada’s Immigration System Act (PCISA). ¢ Both acts
implemented important procedural and substantive changes designed to “accelerate the
processing of refugee claims and deter abuse of the system.” '¥” The refugee reforms

implemented the long-awaited Refugee Appeal Division (RAD),'*® but restricted its access to

133 Despite this framing, resettlement arrivals in Canada throughout the 2000s were comparable to the
admission levels of the 1990s.
134 See Shauna Labman, “Queue the Rhetoric: Refugees, Resettlement and Reform” (2011) 62 UNBLIJ 55 at
57 [Queue the Rhetoric]. The so-called non-penalization clause is found in article 31(1) of the Refugee
Convention:
The Contracting States shall not impose penalties, on account of their illegal entry or
presence, on refugees who, coming directly from a territory where their life or freedom was
threatened in the sense of article 1, enter or are present in their territory without
authorization, provided they present themselves without delay to the authorities and show
good cause for their illegal entry or presence.
For an analysis of the implementation of article 31 in legislation practice in various states, see Guy Goodwin-
Gill, “Article 31 of the 1951 Convention Relating to the Status of Refugees: Non-penalization, Detention, and
Protection” in Erika Feller, Volker Turk & Frances Nicholson, eds, Refugee Protection in International Law:
UNHCR’s Global Consultations on International Protection (Cambridge: Cambridge University Press, 2003)
87. Section 133 of the IRPA incorporates this principle of international law into Canadian domestic law.
135 Balanced Refugee Reform Act, SC 2010, ¢ 8 [BRRA].
136 protecting Canada’s Immigration System Act, SC 2012 ¢ 17 [PCISA].
137 Citizenship and Immigration Canada, Backgrounder - Canada’s New Asylum System, (14 November
2013), online:
<https://www.canada.ca/en/immigration-refugees-citizenship/news/archives/backgrounders-2013/canada-
new-asylum-system.html>.
138 Provisions creating the RAD had been included in the 2001 Z/RPA, but had not come into force.
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some categories of refugee claimants.'* The legislative package also implemented restrictions

140

on alternative recourses for failed refugee claimants,'*® implemented severely shortened

141

timelines for all claimants throughout the claim process,'*! provided for the designation of safe

142

countries associated with further restrictions,'** created the “designated foreign nationals”

143

regime, associated with mandatory detention and other restrictions,'* and modified the selection

process for Refugee Protection Division (RPD) members.'** These legislative changes were

139 Access to the RAD was denied for refugee claimants whose claim was deemed to be “manifestly
unfounded” or to have “no credible basis”, and refugee claimants who came through the United States and
whose claim was referred to the IRB as an exception to the Canada-US Safe Third Country Agreement. The
RAD is also precluded from hearing appeals of refugee claims determined to be withdrawn or abandoned, and
determinations that refugee protection has ceased (IRPA, s 110(2)).

140 Refugee claimants are barred from making a humanitarian and compassionate application or requesting a
pre-removal risk assessment within 12 months of a negative RPD or RAD decision (/RPA4, s 112(2)(b.1)).

14! For refugees claiming asylum at a port of entry, the central claim document (the “Basis of Claim”) must be
submitted with 15 days (/RPR, s 159.8(2)). The Basis of Claim document replaced the Personal Information
Form, which had to be submitted 28 days after the submission of a refugee claim. Section 159.9 of the /RPR
provides that the time limit for scheduling a hearing 60 days for non-DOC claimants.

142 Under the PCISA amendments, the minister may designate as a Designated Country of Origin any country
which has a claim volume exceeding the number provided by order of the minister and which has a rejection
rate or a withdrawn/abandoned rate greater than the rates fixed by order (/RPA, s 109.1(2)(a)). As adopted, the
PCISA barred DCO claimants from accessing the RAD, extended the PRRA-bar for DCO claimants to 36
months (/IRPA, s 112(2)(b.1), eliminated the availability of an automatic stay of removal upon filing a judicial
review application for DCO claimants (/RPR s 231(2)), and subjected DCO claimants to shortened hearing
scheduling timelines (/RPR, s 159.9). The most important features of the DCO regime were ruled
unconstitutional by the Federal Court (see YZ v Canada (MCI), 2015 FC 892; Feher v Canada (MPSEP),
2019 FC 335). In May 2019, the federal government of Justin Trudeau announced that it would remove all
countries from the DCO list, and that the DCO regime would eventually be repealed through legislative
amendment. See Immigration, Refugees and Citizenship Canada, News Release, “Canada Ends the
Designated Country of Origin Practice” (17 May 2019), online: <https://www.canada.ca/en/immigration-
refugees-citizenship/news/2019/05/canada-ends-the-designated-country-of-origin-practice.html>.

143 Section 20.1 of the IRPA allows the minister to designate any group of two or more persons who arrive
irregularly to Canada if he or she “is of the opinion that examinations of the persons in the group... cannot be
conducted in a timely manner” or if he or she suspects that members of the group have engaged in human
smuggling or human trafficking. Designated foreign nationals are subject to mandatory detention to be
reviewed within 14 days and then every six months (/RPA4, s 57.1). They are also barred from accessing the
RAD (IRPA, s 110(2)(a)), are barred from making an H&C application for 5 years (IRPA, s 25(1.01)), and are
barred from applying for permanent residence for 5 years following a favourable RPD decision (/RPA, s
20.2).

144 Prior to the reform, RPD members and members of the Immigration Appeal Division (IAD), were
appointed by the Governor in Council. They are now public servants employed in accordance with the Public
Service Employment Act, SC 2003, ¢ 22 (IRPA, s 169.1). It was widely felt within the academic and refugee
advocacy communities that such a change was needed in order to improve the competence and the
independence of RPD members. See, for example, Francois Crépeau & Delphine Nakache, “Critical Spaces in
the Canadian Refugee Determination System: 1989-2002 (2008) 20:1 Intl J Refugee L 50; Jaqueline
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implemented in parallel with several other important changes in immigration and refugee policy,

145

including new visa requirements for certain countries'* and cuts to health-care coverage for all

refugee claimants. ¥ Throughout those reforms, refugee claimants were portrayed as
“undeserving”, “bogus”, and “queue jumpers”, whereas refugees abroad awaiting resettlement
were portrayed as “legitimate” or “deserving” refugees.'¥” The day before the introduction of
the BRRA, which included important restrictions on asylum seekers, the government announced
an increase of 2,500 resettlement places as evidence that Canada remained committed to refugee
protection. The Canadian government praised resettled refugees for “their respect of our
laws.”'*® Such juxtaposition, Labman writes,

...completely obscures the reality that, on another legal plane, resettlement

refugees have no legal right to resettlement, whereas asylum refugees do possess

the right not to be sent back through the legal obligation of non-refoulement, set

out in Article 33 of the Refugee Convention and confirmed in the IRPA.

Essentially, one layer of legality is being asserted to evade another layer of legal
obligation.'*

Bonisteel, “Ministerial Influence at the Canadian Immigration and Refugee Board: The Case for Institutional
Bias” (2010) 27:1 Refuge. Members of the newly created RAD are Governor in Council appointments.

145 These countries include St. Lucia, St. Vincent, Namibia, Botswana and Swaziland. The Canadian
government did however lift in November 2013 the visa requirement for Czech nationals, which had been
imposed in 2009.

146 The Interim Federal Health Program cuts, which did not require legislative amendment, were implemented
two days following the adoption of the PCISA (Order Respecting the Interim Federal Health Program,
S1/2012-26, (2012) C Gaz I, 1135). Before June 2012, all refugee claimants had access to “expanded health
coverage”, which covered medical services, non-medical services (dental, vision, psychotherapy, etc.) and
prescription medication. As a result of the 2012 cuts, refugee claimants were covered only for basic medical
services, and DCO claimants and rejected claimants were covered only for diseases or conditions “posing a
risk to public health or public safety.” In Canadian Doctors for Refugee Care v Canada (AG), 2014 FC 651,
Justice Mactavish of the Federal Court ruled that the IFHP cuts violate both section 12 and section 15 of the
Charter. Shortly after forming government in 2015, the government of Justin Trudeau dropped the appeal of
Justice Mactavish’s decision (See Janice Dickson, “Liberals Drop Harper Government’s Court Battle Over
Refugee Health Benefits”, iPolitics (16 December 2015), online: <https://ipolitics.ca/2015/12/16/liberals-
drop-harper-governments-court-battle-over-refugee-health-benefits/>.

147 See Labman, “Queue the Rhetoric”, supra note 134 See also Labman, Crossing Law’s Border, supra note
45 at 32.

148 Public Safety Canada, Media Release, “Canada’s Generous Program for Refugee Resettlement is
Undermined by Human Smugglers Who Abuse Canada’s Immigration System (21 October 2010), online:
<https://www.publicsafety.gc.ca/cnt/nws/nws-rlss/2011/20110616-3-en.aspx>.

149 Labman, Crossing Law’s Border, supra note 45 at 79. See also Megan Bradley & Cate Duin, “A Port in
the Storm: Resettlement and Private Sponsorship in the Broader Context of the Refugee Regime”, in Shauna
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The oppositional juxtaposition of resettlement and asylum has continued in recent years. While
the current Canadian government has thus far refrained from the inflammatory rhetoric of its
predecessor, its unprecedented response to the Syrian refugee crisis in 2015 and 2016 was
immediately followed by a much different response to refugee claimants crossing the border.
Amid calls to suspend or repeal the Canada-US Safe Third Country Agreement (STCA),'*® the
government instead toyed with the idea of closing the “loophole” that exempt from the
application of the STCA refugee claimants who enter Canada at an unofficial land crossing.'”!
Throughout policy debates around the so-called “crisis”, border crossers were labelled as
“illegals” and “queue jumpers.” For instance, Conservative immigration critic Michelle Rempel

suggested that border crossers take the place of more legitimate refugees waiting to be resettled:

Of course, there are real, human consequences of this. The people entering
Canada illegally from the safety and security of the United States jump ahead of

Labman & Geoffrey Cameron, eds, Strangers to Neighbors: Refugee Sponsorship in Context (Montreal &
Kingston: McGill-Queen’s University Press, 2020) 74.
150 4greement Between the Government of Canada and the Government of the United States of America for
Cooperation in the Examination of Refugee Status Claims from Nationals of Third Countries, 5 December
2002 [STCA]. The agreement is implemented through section 159.3 of the /RPR:

159.3 The United States is designated under paragraph 102(1)(a) of the Act as a country that

complies with Article 33 of the Refugee Convention and Article 3 of the Convention Against

Torture, and is a designated country for the purpose of the application of paragraph 101(1)(e)

of the Act.
Irregular border crossings by refugee claimants into Canada began to increase in 2017 after US president
Donald Trump enacted several restrictive measures designed to deter refugee claimants from entering the US,
including detention and family separation, and the rejection of asylum claims resulting from gender-based
violence or gang violence. As a result of the STCA, refugee claimants arriving from the United States are
removed to the United States, unless specified exceptions apply (IRPA, s 101(1)e); IRPR, s 159.3). The STCA
does not apply to refugee claimants who enter Canada at “a location that is not a port of entry” (/RPR, s
159.4(1)(a)). See Letter from Canadian Law Professors to the Hon Admed D Hussen, “Suspending Safe Third
Country Agreement” (31 January 2017), online (pdf): <https://www.osgoode.yorku.ca/wp-
content/uploads/2017/01/Lettre-Letter.pdf>.
151 Teresa Wright, “Border security minister mulling ways to close loophole in Safe Third Country
Agreement”, Toronto Star, (15 March 2019), online:
<https://www.thestar.com/news/canada/2019/03/15/border-security-minister-mulling-ways-to-close-loophole-
in-safe-third-country-agreement.html>. See Sean Rehaag, “Closing the Canada-U.S. Asylum Border
Agreement Loophole? Not So Fast” The Conversation (25 March 2019), online:
<https://theconversation.com/closing-the-canada-u-s-asylum-border-agreement-loophole-not-so-fast-
114116>. See also Labman, Crossing Law’s Border, supra note 45 at 54.
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others around the world whose lives are in peril as they wait for asylum in
Canada.'

This view reflects at best a misunderstanding of the Canadian refugee system, at worse a poorly
veiled attempt to demonize refugee claimants. There is no such “queue.” The processing of

refugees abroad by IRCC operates independently of the system set up to process refugee claims.

This brings us back to the notion of refugee resettlement being used as a humanitarian alibi in
the context of government efforts to limit their responsibilities towards asylum seekers, briefly
discussed in section 2.5.2.2. Bradley & Duin write that Canada’s support for the resettlement of
Syrian refugees has provided ‘“cover for more restrictive responses to asylum-seekers,
particularly those who have entered Canada by land from the United States.”'>* They also note
that, while Canada has not decreased its financial commitment to international refugee
organizations as a result of increased resettlement admissions, such reduction remains a

“palpable concern.”'>*

3.6 The PSR program: reforms and conflicting interests

Major changes to the PSR program took place around the same time as the inland refugee
reform. These changes highlight many of the tensions and conflicting interests that lie at the
core of the program. In 2011, the government repealed the Source Country class, which had

existed since 1997."°° In many respects, the Source Country class borrowed from the Political

152 Wright, ibid.

153 Bradley & Duin, supra note 149 at 75.

154 Ibid at 82.

155 Section 148 of the IRPR (repealed by SOR/2011-222, s 6), read:
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Prisoners and Oppressed Persons Designated Class under the 1976 Immigration Act. The Source
Country class allowed for the resettlement of persons from certain designated countries of origin
who remained in their country of origin but would otherwise qualify under one of the other two
categories. Applicants under the Source Country class could be Government-Assisted, Privately
Sponsored, or admitted as “self-supported refugees.” Countries designated under the class
included Bosnia-Herzegovina, Colombia, Croatia, Cambodia, Guatemala, El Salvador, Liberia,
Sudan, Sierra Leone and the Democratic Republic of Congo.'*® The administration of the Source
Country posed particular challenges due to the fact that internally displaced persons (IDPs) do

not come under the protection of the UNHCR. As a result, CIC could not rely on UNHCR for

148. (1) A foreign national is a member of the source country class if they have been
determined by an officer to be in need of resettlement because
(a) they are residing in their country of nationality or habitual residence and that
country is a source country within the meaning of subsection (2) at the time their
permanent resident visa application is made as well as at the time a visa is issued;
and
(b) they
(1) are being seriously and personally affected by civil war or armed conflict
in that country,
(i1) have been or are being detained or imprisoned with or without charges,
or subjected to some other form of penal control, as a direct result of an act
committed outside Canada that would, in Canada, be a legitimate
expression of freedom of thought or a legitimate exercise of civil rights
pertaining to dissent or trade union activity, or
(iii) by reason of a well-founded fear of persecution for reasons of race,
religion, nationality, political opinion or membership in a particular social
group, are unable or, by reason of such fear, unwilling to avail themselves
of
(2) A source country is a country
(a) where persons are in refugee-like situations as a result of civil war or armed
conflict or because their fundamental human rights are not respected;
(b) where an officer works or makes routine working visits and is able to process
visa applications without endangering their own safety, the safety of applicants or
the safety of Canadian embassy staff;
(c) where circumstances warrant humanitarian intervention by the Department in
order to implement the overall humanitarian strategies of the Government of
Canada, that intervention being in keeping with the work of the United Nations High
Commissioner for Refugees; and
(d) that is set out in Schedule 2.
See Treviranus & Casasola, supra note 110 at 190; Labman, Crossing Law’s Border, supra note 45 at 59-60,
126-40.
156 See Canada, Regulatory Impact Analysis Statement - Regulations Amending the Immigration and Refugee
Protection Regulations [Source Country Class], (2011) C Gaz I, 1001.
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pre-screening and referrals of applicants under the Source Country class, and visa offices in the
designated countries found themselves receiving a large number of ineligible applications."’ In
moving to repeal the class, the Canadian government noted that application processing in those
countries required substantially more resources than in countries that were not designated under

the program.'s®

In addition, the government noted that it was quite difficult to operate visa
offices in countries experiencing wared conflict.'* The Canadian government repealed the
Source Country class in 2011, explaining that “the class was inefficient, unresponsive to
evolving protection needs and that the problems were structural in nature.”'®® An equally
important consideration is the fact that submissions under the Source Country class could
potentially surpass the targets set by the government.'®' The Canadian Council for Refugees
criticized the repeal of the class, stating that the problems underlined by the government did not
apply to those applying as privately sponsored refugees:

The government argues in the Regulatory Impact Analysis Statement that the

challenge of giving applicants direct access in Source Countries undermines the

effectiveness of the resettlement program. However, this argument does not

apply to applicants who are privately sponsored, since they do not require direct

access — they gain access to processing by virtue of the sponsor’s undertaking in
their favour.'®?

In 2012, the Harper government also introduced two important measures designed primarily to

limit the number of applications submitted by private sponsors. First, Groups of Five and

157 Ibid.

158 Ibid. Citizenship and Immigration Canada, “Evaluation of Government Assisted Refugees (GAR) and
Resettlement Assistance Program (RAP)” (March 2011) at 52.

159 Labman, Crossing Law’s Border, supra note 45 at 129.

160 Citizenship and Immigration Canada, “Repeal of the Source Country Class of Humanitarian-Protected
Persons Abroad”, Operational Bulletin 346 (7 October 2011), online:
<https://www.canada.ca/en/immigration-refugees-citizenship/corporate/publications-manuals/operational-
bulletins-manuals/bulletins-2011/347-october-7-2011.html>.

161 L abman, Crossing Law’s Border, supra note 45 at 130.

162 Canadian Council for Refugees, “Comments on Proposed Elimination of Source Country Class” (18 April
2011), online: <https://ccrweb.ca/en/comments-proposed-elimination-source-country-class>.
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Community Sponsors became limited to the sponsorship refugees who have previously obtained
a formal refugee status recognition by the UNHCR or by a state.'® This requirement, which has
a disproportionate impact on certain nationalities, will be further examined in section 3.8.1.2.
Second, a cap was placed on the number of applications each SAH can submit in a given year.'®*
Additionally, between 2012 and 2017 - which overlaps with most of this dissertation’s study
period - SAH applications were further restricted by visa office “sub-caps.”!®® The capped
missions included Nairobi, Pretoria, Cairo, Islamabad, Rome, Tel Aviv and Dar es Salaam.
Hyndman writes that the sub-caps affected primarily sub-Saharan refugees, and created a system

of “racialized preference.”'*® The Trudeau government eliminated the sub-caps in December

2016."7

In 2012, the Canadian government also announced a mixed stream, termed “Blended Visa
Office-Referred” (BVOR) program, whereby sponsors select refugees from a list provided by
IRCC and share the settlement cost with the government.'®® The BVOR program was in fact the

culmination of various blended pilot programs that had existed since the 1990s.'®” The idea of a

163 IRPR, s 153(1)(b). See Canada, Regulatory Impact Analysis Statement - Regulations Amending the
Immigration and Refugee Protection Regulations, (2012) C Gaz I, 1534. See also Shauna Labman, “Private
Sponsorship: Complimentary or Conflicting Interests?” (2016) 32:2 Refuge 67 at 69 [“Private Sponsorship™].
164 Immigration, Refugees and Citizenship Canada, Evaluation Division, “Evaluation of the Resettlement
Programs (GAR, BVOR, PSR and RAP)” (July 2016) at para 4.1.1 [“Evaluation of the Resettlement
Programs”™].

165 See Ashley Chapman, “Private Sponsorship and Public Policy: Political Barriers to Church-Connected
Refugee Resettlement in Canada” (Citizens for Public Justice, 2014) at 8, online <https://www.cpj.ca/private-
sponsorship-and-public-policy>.

166 Jennifer Hyndman, “Unsettling Feminist Geopolitics: Forging Feminist Political Geographies of Violence
and Displacement” (2019) 26:1 Gender Place & Cult 3 at 21. See also Labman, Crossing Law’s Border, supra
note 45 at 108.

17 Ibid.

168 JRPR, s 157. See Labman, Crossing Law’s Border, supra note 45 at 86, 111-14.

169 The first such ad hoc program, FOCUS Afghanistan, brought Afghanistan Ismaili refugees to Canada in
1994-1998. This program was slightly different than subsequent blended programs in that the refugees were
selected by sponsor organizations. Five other pilot blended initiatives were implemented in subsequent years.
See Labman, Crossing Law’s Border, supra note 45 at 98-102. See also Rachel McNally, “The Blended Visa
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blended program is to be understood in the context of declining visa office-referred (VOR)
sponsorships under the regular PSR program and the government’s concern over the prevalence
of family-linked sponsorships. The BVOR program offers clear incentives to sponsors: the
government covers half of the settlement cost, BVOR sponsorships are not counted towards
allocated caps, and candidates on the BVOR list are, at least in theory, travel-ready.'”® Despite
these incentives, participation in the BVOR program has been low. In the first years of the
program, participation failed to reach the modest targets set by the government.'”! Admission
numbers grew during the Syrian refugee movement, as newly-formed sponsor groups with no
links to refugee families were attracted by the relatively brief processing times of the program.
However, BVOR numbers have since decreased, with the annual target sitting at 1,000 for 2021,
a far cry from the 4,334 refugees resettled through the program in 2016. The BVOR program
has been criticized by sponsors as a means to privatize the government’s resettlement
commitments. Indeed, in the first year of the program, BVOR admissions were carved out of
existing GAR targets, which led to a statement from the Canadian Council for Refugees that
sponsors taking part in the BVOR program were not providing additional resettlement, but
merely “saving the government money.”'”> Today, BVOR targets are set out in a third, separate
category, which better respects the principle of additionality. The BVOR program creates a new
way for citizens and organizations to collaborate with government to achieve refugee protection.

It also provides important incentives to sponsor groups looking to sponsor refugees with higher

Office-Referred Program: Perspectives and Experiences from Rural Nova Scotia”, in Shauna Labman &
Geoffrey Cameron, eds, Strangers to Neighbors: Refugee Sponsorship in Context (Montreal & Kingston:
McGill-Queen’s University Press, 2020) 134 at 135-37.

170 See Labman, Crossing Law’s Border, supra note 45 at 113-14 for a discussion of delays that developed in
2016 in the BVOR program, which resulted in the government offering “replacement cases” to sponsors.

1 Ibid at 111.

172 Ibid at 111-12; Canadian Council for Refugees, “Important changes in Canada’s Private Sponsorship of
Refugees Program” (January 2013), online: <https://ccrweb.ca/en/changes-private-sponsorship-refugees>
[“Important Changes™].
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needs. The sustainability of the BVOR program is uncertain, however, given that a core feature
of the PSR program since its inception is the possibility of naming the refugees to be sponsored.
One possible scenario is that participation in the BVOR program will remain low, with

temporary spikes only when global events inspire an upsurge in new, one-time sponsors groups.

It is useful here to explore in further detail the evolving dynamic between sponsors and
government over the issue of “naming” and “additionality”, considered to be the two pillars of
private sponsorship. Howard Adelman writes that tensions between the government and the
sponsorship community began developing in the 1990s:

Instead of a program characterized by an almost loving trust between the

government and the private sector, it became a program, as the research report

prepared by the Strategic Planning and Research Branch of Immigration Policy

stated... characterized by “a lot of mistrust”.!”

The Canadian government engaged in a review of the PSR program in 1990 which revealed that
the sponsorship community had major concerns over the PSR program. More than 20 years
before the introduction of the BVOR program, sponsors expressed concern over the apparent
shift in responsibility for refugee protection from the government to sponsors and the erosion of

the principle of “additionality.”'’* At the height of the Indochinese refugee movement, the

173 Employment and Immigration Canada, “Discussion Paper: Private Sponsorship of Refugees Program”
(1992) 12:3 Refuge 2 at 3 [“Discussion Paper™].
174 See also Treviranus & Casasola, supra note 110 at 186-87. The CCR defines the principle of additionality
in the following terms:
Additionality — private sponsorship is additional to government assisted refugees. Each year
the government makes its commitment, on behalf of Canadians, to resettle a certain number
of refugees. Anything that Canadians do through private sponsorship is on top of that
commitment. This means that it allows Canadians to offer protection and a permanent home
to extra refugees, who would not otherwise have the opportunity (Canadian Council for
Refugees, “Important Changes”, supra note 172 at 1).
See also, on the principle of additionality during the Indochinese refugee movement: Casasola, “The
Indochinese Refugee Movement”, supra note 101 at 48. While IRCC acknowledges the PSR
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number of privately sponsored refugees was over and above the government’s GAR
commitments. Privately sponsored refugees were not included in annual targets. What is more,
the government had in the early days of the program committed to “matching” each privately
sponsored refugee with a government-assisted refugee.!”” The matching formula was dropped in
1980, but the new admission commitments informally reflected the former formula.'” In any
case, during this period, private sponsorship was considered to be truly “additional.” The
success of the PSR program, in a way, had a perverse effect on the government’s refugee policy.
Between the late 1980s and early 1990s, PSR admission numbers surpassed GAR admission
numbers, leading many in the sponsorship community to question whether the principle of
additionality had been abandoned and whether the government had come to rely on private
sponsors to deliver its humanitarian policy. As will be discussed later in this chapter, the

concept of additionality remains a controversial aspect of the PSR program to this day.

The government’s 1990 report also revealed that the issue of “naming” had become an
important concern from the government’s perspective.'”” In the first few years of the PSR
program - and with regard to Indochinese refugees in particular - private sponsors engaged

overwhelmingly in “nameless” sponsorships, that is, a sponsorship where the refugee is selected

community’s understanding of the notion of additionality, it considers that “the principle of
additionality is not part of the PSR program theory” (Immigration, Refugees and Citizenship Canada,
“Evaluation of the Resettlement Programs”, supra note 164 at 14).

175 Labman, Crossing Law’s Broder, supra note 45 at 89.

176 Ibid at 92.

177 Even today, the naming principle remains rather unique to the Canadian PSR program. Governments
around the world have recently adopted refugee sponsorship programs, but very few have adopted the naming
principle. See Sabine Lehr & Brian Dyck, “‘Naming’ Refugees in the Canadian Private Sponsorship of
Refugees Program: Diverse Intentions and Consequences”, in Shauna Labman & Geoffrey Cameron, eds,
Strangers to Neighbours: Refugee Sponsorship in Context (Montreal & Kingston: McGill-Queen's University
Press, 2020) 42 at 42.
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by the government.!” As the program evolved, sponsors increasingly resorted to “named”
sponsorships. Many of these refugees were family members of other refugees brought through
the program (“echo” sponsorships). The government’s concern at this point was that the PSR
program had become more of a parallel family reunification program than a humanitarian
program.'” The BVOR program and previous “blended initiatives” were designed to allow it to
regain control of the naming of sponsored refugees.'® Interestingly, in 2000, the blended
initiative for Sierra Leonean refugees blended initiative included an appeal to the Sierra
Leonean ethnic community to sponsor their family members.'®! In more recent years, the
Canadian government has come to consider the naming practice in a much more favourable
light. CIC’s 2007 Summative Evaluation expressly recognized that family-linked refugee

sponsorship is aligned with UNHCR priorities and /RPA’s objective of family reunification.'s?

Lehr and Dyck write that many states have adopted a sponsoring program following Canada-led
consultations, but note that few have adopted the naming principle.'®* This speaks to the fact that
both states and the UNHCR are reluctant to relinquish refugee selection to sponsors. However,
the ability to name refugees has significant benefits. Many attribute Canada’s sustained sponsor
participation over the decades to the ability to name refugees. As mentioned above, reuniting
separated families is a recognized principle of both the international refugee regime and an

objective of Canadian immigration legislation. However, there remains a concern that refugees

178 Ibid at 44.

179 Employment and Immigration Canada, “Discussion Paper”, supra note 173 at 4. See also Treviranus &
Casasola, supra note 110 at 186-87.

180 See Labman, “Private Sponsorship”, supra note 163; Shauna Labman & Madison Perlman, “Blending,
Bargaining, and Burden-Sharing: Canada’s Resettlement Programs” J Int Migr & Integration 339. See also
Labman, Crossing Law’s Border, supra note 45 at 111-14

181 Treviranus & Casasola, supra note 110 at 194-95.

182 See Lehr & Dyck, supra note 177 at 54.

183 Ibid at 42.
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selected by private sponsors may not be the most vulnerable, and that consequently the program
may be having a lesser impact than it otherwise could.'’® In her examination of the ethical
considerations around refugee selection in the PSR program, Lenard recognizes the value of
selecting family members of Canadians for resettlement, but maintains that refugees with non-
familial connections to Canada should not be favoured over more vulnerable candidates:
Canadians should otherwise be encouraged to select refugees for sponsorship

from those who are listed on the UNHCR priority list, and they should be
discouraged from selecting on the basis of discriminatory connections.'®*

37 Access to asylum and resettlement

In section 2.6.3, I discussed the importance of refugee resettlement for international refugee
protection in light of the methods and technologies countries of asylum deploy to restrict access
to their asylum system. In this section, I want to canvass interdiction measures enacted by
Canada in recent decades. Various mechanisms are currently used to prevent persons from
accessing Canada’s asylum system. The /RPA as adopted in 2002 barred access to the asylum
system to persons who have previously applied for refugee status in Canada (whether or not the
application was withdrawn),'*® persons who were granted refugee status by another state and can

be re