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CHAPTER 4

THE DAYTON AGREEMENT

To end the war, the Dayton Peace Agreement (DPA), more formally known as the Generd
Framework Agreement for Peace in Bosniaand Herzegovina (GFAP), wasinitided in Dayton, Ohio on
21 November 1995 and signed in Paris on 14 December 1996 (henceforth, Dayton or the Dayton
Accords). The Republic of Bosniaand Herzegovina (BiH) remained an intact single country, but one with
anextremely week centra government and divided into two entities- the Republika Srpska (RS- an amost
entirdy Serb area) and the Federation of Bosniaand Herzegovina (the Federation) popul ated by areaswith
concentrations of Bosniacs, other areas dominated by Croats and a few mixed areas. in November of
1995.

The location for the Sgning indicates the important role that the United States played in bringing
about the agreement. The Dayton Accords provideapolitical, military, economic and demographic solution
to the violent conflict begun four years earlier. The demographic solution refers to the resolution of the
problem of 1.3 million refugees and over 1 million displaced persons. After considering the other parts of
the agreement in very generd terms; | will go into the details of the agreement on the arrangements for the
displaced population.

Ingenerd, theagreement isfounded on afundamentd principleof diplomacy -cr eativeambiguity.
Modern science and philosophy may teach the virtues of clear and digtinct idess, the vaues of avoiding
ambiguity and equivocation, but thet is definitely not the foundation for the art of diplomacy ashigtoricaly
practiced. Whenever snags are met between the contending parties - or, for that matter, between one or
more of the contending partiesand the peace broker aswdll - if those differences aretoo difficult to resolve
at thetime, they are papered over with vague language. Thisisdearest in noting the political solutionwhich
cdls for maintaining theintegrity and unity of Bosniaand Herzegovinawhen, infact, the politica settlement
endorses ethnic divison both in the sate as a whole and even within the Federation of Bosnia and
Herzegovina, the part of the divided country alocated to the Bosniacs and the Croats. In other words, as
inthe Vance-Owen proposal in 1993, asin the American diplomeatically brokered dedl that Clinton vetoed,
ethnic cleangng is, in fact, condoned by the very political arrangement provided in the agreement.

Of course, the agreement saysno such thing. Thiseffect, however, isobviousin the paliticd terms.
This is not smply my own interpretation. The prestigious World Bank, without using such unqudified
language, effectively endorses this characterization of the Dayton Accords. “The agreement contains
intentional ambiguities on many points, and avoids partition by caling for the three partiesto participatein
ahighly decentralized relationship. It lays out a structure that combines two entities - the Modem-Croat
‘Federation f Bosnia and Herzegovina and the Serb ‘Republika Srpska (RS) under the aegis of an
unusudly wesk state.” (World Bank 1998, Precis, 1) Theredlity isthat the central state waseft with very
few functions

The central government does not have the power to tax or raise revenues nor to have astate army.



It is respongible for foreign trade, customs policy, monetary policy, controls the Centrd Bank (in effect,
only aCurrency Board for the next five years snce it may not extend credit by creating money and the new
convertible bank notes are pegged to the Deutchmark), manages international communications and inter-
city trangport and air traffic. In effect, BiH isan economic union of independent states which have not been
recognized as such. The central government is given the Centrd Bank, with the power to issue money,
indicating that al we have is an economic union, and a very wesk one at that for there is no power to
enforce its use. RS could conceivably continue to use FRY issued money, while the sections of the
Federation dominated by Croats continue to use Croatian currency. The centra sState carries the
responsbility for foreign policy but little bas for formulating a common policy. Its Prime Minister and
Minigters are triumverates based on ethnic politics or rotating and equd alocations of ministerid pogts.

The State has a National Assembly with 42 seets, 19 held by the Party of Democratic Action
(SDA) controlled by the Bosniacs, 8 held by the Croation Democratic Community (CDC) and 9 by the
Serbian democratic Party (SDS) with a hdf dozen other seats shared equaly among three minor parties.
All of themgjor partiesare ethnically based parties. In the Upper House of Peoples, thethreemgjor parties
each have 5 of the 15 seets. L egidation requiresthe gpprova of both houses, and atriumvirate Presidency
shared among a Bosniac, a Croat and a Serb, thelast to be elected from RS. The Council of Mingtershas
two chairs rotating on aweekly basis, and a Vice-Chair coming from the third ethnic group. Similarly, the
Minigtry of Foreign Affairs, The Ministry of Foreign Trade and Economics, and the Minigiry of Civil Affairs
and Communications are shared among the three ethnic groups. At the Peace Implementation Council
(PIC) meeting in Bonn in December 1997, the Office of the Specid Representative (OSR) was given the
power to cut through impassesin decis onsand make decisonswhen the politica Stuationwasgtaled (such
as over the design of the new currency, the new BiH flag, common license plates, etc.).

The weakness of the centrd government is clearest when it comes to the issue of the
monopolization of force. The central government not only lacks such a monopoly, sandard in any centra
government, but does not even have the power to haveitsown army. All enforcement of lawsisleftinthe
hands of thetwo Entities. That is, the two main warring parties, the Serbs versus the Croats and Bosniacs,
are left with separate polities, each with its own army, and both wrapped in the veneer of a centra
government with little power and many opportunities to engage in conflict on ethnic lines, but with the
demand in place that they cannot do so through the use of outright warfare. Each Entity, based explicitly
on ethnic politics, is given the power to enforce virtudly dl the terms of the Dayton Agreement, including
those about absorption of the returning populations. “The treaty relies primarily on the Parties for
enforcement, dthough it was perfectly clear from the sart that the will to comply was not present on dl
sdes” (ICG, “Dayton: Two Years On,” November 1997, 12)

The Dayton Agreement doesnot providefor area peace agreement, inthe sense of theresumption
of full normd relaions between two previoudy warring parties. Instead, the DPA makes provison for a
Cold Peace, and even within those types of agreements, thisone is set in the high Arctic. The agreement
ismainly about not reverting to open and al-out war, not about being at peace. Of course, it was hoped
that by means of the DPA, conditionswould be established that would gradualy move thetwo Entitiesinto
a more pogtive form of peace arrangement, but the opportunities for conflict, in fact, the incentives for
conflict given the ethnic basis of each of the parties and the politica respongbilities alocated to each, the



many concreteissuesthat could dividethem, especidly when it cameto demographicissuesinterconnected
with politics, make it difficult to envisage the new resurrected BiH functioning as any red political entity
ever. Asthe ICG described the agreement, “ Dayton is more theory than anything ese.™

The fact is, the wars were started with two objectives: redrawing the politica map of former
Yugodavia o that the Serbs controlled the palitica territory in which they were both mgorities and
sgnificant minorities, and to engage in ethnic cleansing to remove populations from that territory that could
threatenthat power and the envisaged Serbian politica control. Both taskswere accomplished by thewar,
though not asfully asthe Serbswould haveliked on the palitica levd, nor, intheend, asextensvely asthey
had achieved on the demographic side at the pinnacle of Serb power during thewar. Thiswas particularly
truein Croatiawhere the Serbslost dl of their initial gains and it was the Serbs who were forced to flee.

Theredlity isthat ethnic cleansng wasnot prevented whenit first occurred and 80,000 Croatswere
cleared out of Serb dominated areas of Croatia. This principle of ethnicaly dominated and virtualy
ethnically monopolized political entities was not reversed when Croatia recaptured the territory and 200-
300,000 Serbs were themsalves ethnically cleansed from Croatian territory, even though the peace treaty
between Croatia and FRY makes provision for the posshility of just such areversd. Theredity isthat the
internationa community - not the warring parties responsible for enforcing the terms of the treaty -
attempted to snatch an ideologicd victory for their collective rhetorical belief in tolerance and ethnic
plurdism out of the jaws of defeet, at the very leadt, rhetoricdly. “Because those campaigns (of ethnic
cleandng) werenot halted at the outset by other statesthat could have stopped them, over timethey proved
grotesquely successful.”  (ICG, “Dayton: Two Years On,” November 1997, 12)

Thisredlity of the split in contrast with the rhetoric of reverang ethnic deanang isbuilt into thetreaty
by thefew tools provided for trandating an ideology of plurdisminto reverang the facts on the ground, and
the dternative solution for which thetreaty makesfor provison - accepting theredlity of the ethnic dleaning
asafait accompli. All thisisevident inthe articles of the DPA deding with the return of the refugeesand
displaced persons.

Those provisons are contained in Annex 7, entitled the Agreement on Refugees and Displaced
Persons. In generd, as the Commission for Red Property Claims of Displaced Persons and Refugees
(CRPC) depictsthetermsof the DPA inits information Bulletin on the Annex, “ The fundamenta principle
of the Dayton Peace Agreement is the right of refugees and displaced persons to return to their home of
origin.” The Annex does not impose a specific obligation on the parties to the conflict to reverse ethnic
cleangng. It makesit theoreticaly possible by giving the refugee or displaced person aright of return.

But as | have discussed in the previous chapter and in many placesin previousarticles®, the “right
of return” isarhetorica right unlessit has atached to it an effective enforcement mechanism. Further, the
right hasno redity unlesstheindividua isamember of the politicd entity in which he or sheissaid to enjoy
such rights. When the politica entity in question was set up, in part, to deny such claims of membership,
indeed, explicitly to exclude such personsfrom membership, theright isarhetorical sop to theinternationa
community and an illuson for the refugees and displaced. It ends up postponing the resettlement of the
refugees and displaced rather thanfinding a permanent solution for them. And it setsin placethelong term



prospect of creating a group of refugee warriors wedded and committed to reverang the result of any
accord which leaves these refugees and displaced personsin limbo.

But does this not misrepresent the terms of the agreement? After dl, no agreement should force
refugees and displaced people to return. The agreement Smply says they have the right to return and the
right to have their property restored; they are not obliged to do so. The article merely offersan dternative-
compensation- if they do not exercisethat right. Specificaly, Article 1.1 gates: “ All refugees and displaced
persons have the right fregly to return to their homes of origin. They shal have the right to have restored
to them property of which they weredeprived in the course of hogtilitiessince 1991 and to be compensated
for any property that cannot be restored to them.”

Yes, the article says precisaly that. But what is meant by what is said? Doesit mean the refugees
have the right to return and get their property back and that such aright will be enforced by the state with
the power of both law and the control of violence to enforce such rights?

Not at al. For the political Entities - the Federation and Republika Srpska - are not obligated to
guarantee to exercise of such rights. Rather, the only obligation on the palitiesis not to interfere with the
exercise of such rights. Article 1.4 explicitly Satesthat, “ The parties shal not interfere with the returnees
choice of dedtination,” and then continues asfollows: “ nor shdl they compel them to remainin or moveto
gtuations of seriousdanger or insecurity, or to areaslacking in the basic infrastructure necessary to resume
anormd life” The politica entitiesare not only not obligated to enforce the exercise of such rights, but are
obligated not to enforce such rights if the enforcement will mean that the individuas when they returnwill
be at risk or if the necessary infrastructure for anormd lifeisnot in place. Now the source of risk, asit has
aways been historically following peace agreements, does not come primarily from the central state, nor
evenapolitica part of thefederation, but from vigilante actions. If the peace agreement were serious about
the exercise of such rights, then the Entities would have been given the obligation to prevent and inhibit
vigilante actions that would create such insecurity. Instead, the politica entities are specificdly instructed
to ensure that the refugees and internally displaced are not to be returned to places where their security
would be in danger otherwise the actions of the states would be interpreted as coercive and as an effort
to deny the refugee or displaced person freedom of choice.

If that were not enough, the states are obligated not to enforce such rightsif the arealislacking in
normd infrastructure. What is normd infrastructure? It includes the provision water and sanitation, the
provision of dectricity and of roads, etc. But infrastructure aso includes the provision of schools for the
children of returnees. The DPA does not obligate the politica entitiesto provide such infrastructure. Quite
the reverse. It says that the political entities would be guilty of enforcing return - which the terms of
agreement explicitly forbid - if the infrastiructure were not available.

Fndly, Article 1.4 puts the provison of choice within the context of a larger principle - the
preservation of the family unit. The Article in full states. “Choice of the destination shal be up to the
individud or family, and the principle of the unity of the family shall be preserved. The parties shdl not
interfere with the returnees choice of destination, nor shal they compel them to remain in or move to
Stuations of serious danger or insecurity, or to areaslacking in the basi ¢ infrastructure necessary to resume



anormd life” In other words, the reference to choice is made in relation to ether the individuad or the
family. What happens if one individual wants to return - the husband or an elderly parent - but the rest of
the family, in particular, amother does not because she isworried about the safety of her children or their
future opportunitiesin aregion wherethey would be minoritiesand where the dominant mgority specificaly
fought awar to ethnically cleanse tharr like from the area? Since the reference to choice is an dternative
one - ether theindividud or the family has the choice, but the supreme principle for determining choiceis
based n the integrity of the family, effectively the determination of choice depends on the choice by the
family asawhole and not by asingleindividud init.

Further, does not this clause smply mean that *“ humanitarian return” isendorsed? That is, in cases
where families have been split up and one part of thefamily did not flee and another part did, then the part
of thefamily that fled should havetheright to return to rgjoin the family left behind? This provisonisnormd
in cases where mass return is not expected but where there is a desire to provide for exceptions,
particularly in cases of family separation. In such cases, though returnin generd may not befeasible, stress
is placed on ensuring that exceptionswill be madefor humanitarian cases o family reunification. And though
this may have been contemplated and have been the mative for the wording, the way the article has been
phrased a so makes the option available for movement the other way - the movement of those left behind
to join the rest of the family in exile where those left behind will fed insecure or where the norma
infrastructure is not available to them. If the emphasis was to be on humanitarian return explicitly, the
phrasing would have beendifferent and would have included provision for an arbitration body to consider
clamsfor humanitarian return. Of course, the inclusion of such a tipulation would mean openly accepting
that large scale return was not feasible or possibly even desirable, and thisis one item that the DPA does
not seem to want isto explicitly acknowledge.

This interpretation of the provisons of Dayton is further supported by other references in the
Appendix and in its explanation. The CRPC, initsinformation bulletin onitsfunctions, saesthat, “\Where
clamants cannot or do not wish to return into possession of their property immediately, aCRPC decision
givesthem authoritative confirmation of their rightsin the form of alegdly binding document which can be
retained for future use.” In other words, the CRPC contemplates the inability to exercise the right as well
asthe desire not to do so and makes provision for the protection of property rights, even when the right
to return cannot be protected. Further, Article X1 makes clear the purpose of the certificate. It isnot only
amatter of retention for the exercise of return at alater date when the security Situation is better or where
another family in occupancy has been moved out. The Article provides that, “Claims may be for return of
the property or for just compensation in lieu of return.” (My itaics)

The Commission is not only given the power to give a property certificate which can be used to
make a compensation claim, but the DPA gives the Commisson agreat deal more power - the power to
facilitete creating a market for the sale and/or exchange or lease of properties. Further, it is not only a
fadlitating power; it is an action power. The Commission is given power to effect property transfers or
exchanges. Article XI1.5 explicitly states that, “The Commisson shal have the power to effect any
transactions necessary to transfer or assign title, mortgage, lease, or otherwise dispose of property with
respect to which a clam is made, or which is determined to be abandoned.” The provision goes even
further. The Commisson can assume from the holder of the certificate the right to itsdlf engage in sdes,



rentds, leases provided the holder of the property has been compensated or where the property has been
determined to have been abandoned - that is, no claim, under the terms of making such clams, for
restoration of property rights has been filed - either because the owner isnow dead or because the owner
neglected to make such aproperty clam. Asthe Articlegoesonto say, “ In particular, the Commission may
lanvfully sell, mortgage, or lease real property to any resident or citizen of Bosnia and Herzegovina, or to
either Party, where the lawful owner has sought and received compensation in lieu of return, or wherethe
property is determined to be abandoned in accordance with local law.” In other word, a great dedl of
attention and explicit text has been built into Dayton to providefor thelega transfer of property or thefina
settlement of property ownership within a reasonable period of time.

What iseven more noticegblein these provisonsisthe greet ded of attention to the provisonsand

mechanisms for protecting property rightsin comparison to the lack of red provisions and mechanismsfor
exercigng in an effective manner the right of return. For example,
Artide XI1.6 satesthat, “In casesin which the clamant is avarded compensation in lieu of return of the
property, the Commission may award a monetary grant or a compensation bond for the future purchase
of red property. The Parties welcome the willingness of the international community asssting in the
congruction and financing of housing in Bosnia and Herzegovina to accept compensation bonds awarded
by the Commission as payment, and to award persons holding such compensation bonds priority in
obtaining that housng.” The agreement even envisions the Commission buying property with paper rather
than money by issuing bonds, and then alowing those bonds to be used as script in the purchase of other
property presumably in areas where that ethnic group is in the mgority and where the displaced person
may presently be residing.

But is this not a distorted interpretation of the Dayton agreement? After dl, Article 1.1 of the
framework agreement explicitly states that, “The early return of refugees and displaced persons is an
important objective of the settlement of the conflict in Bosniaand Herzegovina” Notewhat it doesnot say.
It does not say it is the objective, or even one of the objectives. It is an objective, one that does not
exclude relocation or other contrary objectives to return to homes. What DPA does do is put the empty
rhetoric up front and leave the provisonsfor filling other mandatesin the details of other articles such as
those cited above which make extensve provison for relocation rather than return to origina homes.

Thismay appear to be aflimsy answer. After al, DPA goes on further to say in Article 1.5 that
the Parties* call upon Statesthat have accepted refugeesto promote the early return of refugees cons stent
with internationa law.” This seemsto suggest that even third part states are responsible for promoting the
return of refugees.

This clause isthe mogt ironic. On the one hand, it can be interpreted to mean that countries such
as Canada, which is not even a signatory to the agreement, isin breach of its provisons because it is not
engaged in promoting the repatriation of refugees to whom it had granted landed status, what is, in effect,
the right to obtain citizenship in Canada provided the person landed does not engage in crimina or other
nefarious activities. Secondly, it calls upon third party States to promote return, but not to promote return
to placesof origin. In other words, aslong asthe refugees are back in their home country, even if they have
been relocated and have not been able to return to their origina homes, the third part sates have fulfilled



their obligations. Thirdly, and most importantly, thisprovision getsthird party states off the hook of passibly
being accused of breaching the non-refoulement provisons of international law, which has been
interpreted to mean that states are guilty of refoulement of refugees if they return refugees to ther
homdand where they are not safein their home areas. Thus, in Canadian case law, Canada grants refugee
datusto Si Lankan Tamils from the North if they are judged to be in fear of persecution if they return to
their homeareasevenif it issafeto return such refugeesto Colombo, for example. By this clause, Germany
is protected from any accusations of breaching internationa refugee law and forcing the return of refugees
even when they cannot return to their homes.

Thus, this clause makes it even clearer that dthough return to homesisagod of the DPA, return
ingenerd isthe supreme god evenif it means rel ocating the refugees and displaced personsfrom areasthat
were not their origina homes. The DPA is a framework for relocating the bulk of the refugees and
displaced persons and is not primarily a framework for returning refugees and displaced persons to their
homes.

One fina note is necessary on methodology and hermeneutics. The method of analysis used here
goes by the name of “textudism”. Basicdly, instead of going into the mind set of the drafters - their
intentions, norms, anticipated consequences and the conditions as they perceived them to discern the
meaning of the provisons of the agreement, and/or instead of contextudizing the document historically and
making clear the Situation which the drafters faced, the prime basis for determining the meaning of the
agreement isthe andlysis of the text itsdlf according toitsplain meaning.® It is the method that | have used
to unpack the meanings of DPA, but, as anyone familiar with my writings would know, it is not amethod
| generdly employ or endorse. However, in cases of documents that are deliberately vague, that are
intended by some partiesto carry out certain objectives, and by other parties, to reverse those objectives,
then it is not the intentions of the parties in writing the document that count, but the resdua meaning
contained in the lowest common denominator detrmined to result from those negotiations, the text as it
stands.

| introduce this discusson of method within the body of the chapter, rather than in an endnote,
because texts which are ddliberately equivoca are open to such oppositeinterpretations, after al, creative
ambiguity wasinvolved inwriting thetext in thefirgt place. Certainly the DPA can beread asendorsing and
putting forth as a prime objective the reversa of ethnic cleansing by returning refugees and displaced
persons to their homes. My clam is not that the agreement is not open to such interpretation or that the
interpretationthat | have given of itsprovisonsisthe only one. Theissue hereisnot what interpretation can
be made of the text of the agreement, Since that interpretation and its opposite are both feasible, but what
interpretation is more plausble given the actud wording, the clauses actudly included and those which
could have been included but are not when weighing which meaning isthe more likely.

Textuaism is the most gppropriate method when we more or less know the intentions of at least
some of the Sgnatories - to make ethnic cleansing stick and to consolidate politica gains - the Serbs and
Croats - whilethe intentions of others, such asthe Bosniacs, areto reverse such gains, if possible, through
the use of ‘right of return’, while the intention of the United Stateswas most likely, at the least, to endorse
the principle of reverang ethnic cleanaing and, if feasible, without leading to war, in practice reversang it,



thentheissueisgenerally not to discern intentions, but to discern how effectivethetext hasarticulated each
of the competing intentions. Therefore, whileit would be of greet historicd interest to haveinterviewed the
negotiators extensvely and to even have the notesand private minutes of the draftersaswell asthe minutes
of the negatiationsand submitted drafts of the document by the various parties and the changes they went
through, in this case | do not think that this processis of prime importance.

That isnot because | discount the meaning and importance of intentions and contextsin discerning
meaning. It isjust that in this case the meanings seem dl-too-easy to discern. If | am mistaken on that count
- and that isvery possible- then this proceduremight be ingppropriate. But many different interpretations
of intentions and context could yield the same equivoca and vague results based on compromises between
and among contending positions. So even though a different set of intentions and a somewhat different
context than the one | discerned might be found, it is quite likely that the results would be the same, for in
the end one would have to rely on the most plausible interpretation.

Thus, thisisamethod opposed to relativism, opposed to saying that atext can mean anything you
want it to mean. Anyone can take advantage of ambiguitiesto read into atext their own meaning. But if that
isdl that texts areto be used for, they are not worth the paper they are written on, and those with the guns
and grenades are just as capable of reading in their own meaning as the humanitarians, but with far more
lethd effect. Mor importantly, such readings make the principle of the rule of law meaningless, for the
abusers of that principle believethat it ismight not right that determinesthe interpretation of law rather than
principle of justice and the importance of the rule of law as the highest principle. Raeding into texts one's
own meaning, even for alofty morad purpose, is merely the complement to reading into text one's own
meaning for the most nefarious of purposes. Both make amockery of standardsand of legdl textsasabass
for action.

Inthis, and perhgpsin thisonly, | share acommon vision with the users of textuaism with whom
| would usudly considered to beat odds. For my purposesin theuse of textualismisnot to clamto discern
anoriginal meaning. Quitethereverse. | would claim that in apeace document, thereisno originad meaning
because thereisno singular origind intent that can be read through the plain language. My purpose, further,
is not the conservative one of preventing change. It isintended to facilitate change, effective changefor the
victims, rather than perpetuating impasses between humanitarians and power brokers in which
humanitarianism becomes war persued through other means where dmost dways it is the humanitarians
aswdl asthe victims who will be thelosers. My purpose is not the conservative one of embedding rights
s0 that they can never be interfered with. That is the cause of both the upholders of universa theories of
rights, of legd conservativeemployersof textudist methodology and of might isright theories, only therights
each group hasin mind refer to very different sets. | am not an essentialist and do not believe that mordity
isembedded inadivine set of recaived rights. Rightsare products of long historica fightsand the processes
of inditutionaizing them in politica and legd sysems. Thereisno ahigorica apriori exidting set of rights.
In other words, | endorse the use of textualism in this case precisaly because | am an higtoricist.

For parties ending awar, particularly a civil war where some sdes had the support of adjacent
states and, hence, emerged as relative winners, the peace agreement is their subgtitute for a condtitution,
particularly when the document has bound them together, againg the will of many if not mogt of them, in



a common, however wesk, polity. Ending a war means not only the exhaustion of the parties and the
abandonment of further potentia gains at acceptable costs. It aso means establishing that differences can
be settled according to acommon set of rules. It means demonstrating that the document can beinterpreted
to have rules which bind everyone. Reading into the document only your own interpretation defeats such
a purpose. This means that it cannot be treated as apon-ended document for discerning any possible
meaning, but must be used to establish a common plausible meaning. In other words, reading into the
document one particular meaning on the basis of aprior set of mora commitmentsin direct contravention
to the most plausible reading of the text undrcuts the far moreimportant gaol of establishing therule of law
and acommon st of rules asthe basis for resolving disputes instead of resorting to violence.

In a sense, this use of textudism seems even more extreme than Scalids admittedly very
consarvative methodology since even he acknowledges that discerning intent and context becomes
appropriate when the text is vague and unclear. In fact, the reverse principleis a work here compared to
Scdia. For it is precisdy when the text is ddiberately vague that | argue that textudism is appropriate,
whereas, in most cases, where parties ostensibly shared a common god, then intentions and context are
critical not only to understanding the god,, but the conditions, standing norms and anticipated consequences
which limit the gpplication of the intentions and, therefore, dlow looser or more cregtive interpretations of
the text to be made. But where texts are deliberately the products of compromise and obfuscetion, then
it isthe plain meaning of words and the most plausible interpretation that is most appropriate, not smply
because there is aresumption of war if the wrong interpretation is made which angers one of the parties,
but primarily because the sdvation of the lives of victims should not depend on the illusons and ideds of
those of good will who wer e not partiesto the agreement but who have such agreet influencein carrying
out the provisons of the agreement. For historically illusory readingswill certainly be possible, but they will
have enormous difficulty in being trandated into redity. And it will be over the bodies and suffering of the
victims that the war betweengood and evil will be fought, not nearly asvicioudy aswars between oneevil
and another, perhaps lesser one, but nevertheess quite, if not equaly, lethal.

Thus, it isnot on the basis of some vaunted heavenly neutrdity that | espouse the use of textudist
methods in interpreting peace agreements in these contexts, but because | am moraly committed to
resolving the plight of the victims in as efficacious and effective way as possible with the least compromise
to my own principles, while not dlowing those principlesto stand in the way of aresolution evenif it means
that thevillainsare dlowed towin more or less, and that ethnic cleansing will, in effect, determine the shape
of the political map. Better the villains win than that the victims continue to be losers for no discernible
benefit whatsoever. This means that interpretation requires reasonable judgement and not the mechanica
goplication of some preestablished set of virtues and mora principles.

My preference for textualist interpretations of text isintended to be the exceptional method rather
than the standard one, particularly applicable to texts which are products of compromises and written in
deliberately vague language. Most importantly, this method, unlike its norma users who clam to avoid
imposing their own mordity on atext but take the text to be supplying its own mordity, is utilized because
of the mordity | espoused in Chapter 2, humanitarian redism, humanitarianism which does not believe in
fighting losing causes over the backs of its victims but in ensuring that those people do not continue to be
victims, only thistime in the name of a higher ideology suchasplurdism or multiculturalism or democracy.



1. This statement was originally made at a meeting with senior UNHCR officials and has been widely quoted since.
To the best of my knowledge, it wasfirst quoted in areport by Amnesty International, Bosnia-Herzegovina, “Who's
living in my House? Obstacles to the Safe Return of Refugees and Displaced Persons,” April 1997, fn. 15. It was
reguoted in the ICG report cited in the previous quotation, “Dayton: Two Y ears On,” November 1997, 40.

2. Cf., for example, Howard Adelman, "Refugees: The Right of Return” in Group Rights, ed. Judith Baker,
University of Toronto Press, 1994, 164-185.

3. Supreme Court Justice of the United States, Antonin Scalia, isan upholder of the doctrine of legal textualism, a
mode of interpretation which now dominates Supreme Court decisionsin that country. For a precise defense of its
theory, see the published version of his 1995 Tanner lectures at Princeton University and hisrepliesto hiscritics
contained in, A. Scalia, A Matter of Interpretation: Federal Courts and the Law, Princeton: Princeton University
Press. My use of this technique here should not be interpreted to mean that | generally endorse textualism as aprime
method of interpretation.



