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The Growing I nfluence of the Courts over the Fate of Refugees
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Abstract

A number of migration scholars suggest that doroasturts have become the key protective
institution for refugees. How can we explain thigim? One prominent explanation identifies
group litigation as the key source of the incregsinfluence of the courts. How well does this
explanation travel empirically? The article evaésathis explanation by examining the puzzling
behaviour of German refugee NGOs. They have naredtthe legal arena directly (either as
parties or as interveners), nor have they concdewtraon developing extensive litigation
campaigns. Still, they are remarkably ‘judicializettheir frequent engagement with the law in
other respects has heightened their legal consmesss Why have German refugee NGOs made
such different choices than their North Americanrderparts and what do these choices tell us
about the expanding influence of the courts over fidte of refugees in Germany and North
America? To make sense of the different choicesttiese organizations have made, we need to
understand the role that institutional norms anacedures, in particular policy legacies, have
played in directing the behaviour and identity leéde groups. For a number of reasons, German
refugee NGOs historically have been discouragenh ficectly accessing the courts in favour of
indirect participation. Since Canadian and Amerigefngee organizations follow a pattern closer
to the expectations of the (largely North Americhigrature on the subject, we need to be more
careful in thinking through our presuppositions whmnstructing a theory of the worldwide
expansion of judicial power.
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Introduction

Scholars of citizenship and immigration have relgebégun to argue that the domestic
courts have grown to become the key protectiveitiigin for immigrant aliens, including
refugees, for it has been the courts that haveeténd strengthen rather than deny or curtail
access to rights traditionally granted exclusivédy citizens (Hansen, 1999:428; Jacobson,
1997:13). “Immigration matters across the West, itegr Matthew Gibney, “have been
increasingly judicialized in the last few decadé2001:12). “[The immigrant] right expansion,”
Christian Joppke explains further, “originatesndependent and activist courts, which mobilize
domestic law (especially constitutional law) andnéstic legitimatory discourses, often against
restriction-minded, democratically accountable goweents” (2001:339).

This is quite a remarkable development, considethrag immigration-related matters
have historically been excluded from the reach lé tourts in a number of advanced
industrialized countries such as Canada and théetli8tates (Hawkins, 1972:103; Legomsky,
1987). In Europe, the courts have expanded thaatreboth procedurally and substantively, over
immigration and refugee matters. As in North Amariantil the 1970s, “the handling of
immigration in [France and Germany] was characteriby ...the arbitrary power of the
administration,” as Virginie Guiraudon puts it, whihas meant multiple, obscure regulations,
often not made public and without judicial oversigh998:298). In many European countries,
this change did not go undisputed. In Germanyphslly home to a large number of asylum
seekers, a number of commentators have long bemidhadoss of state sovereignty in asylum
matters and criticized the dominance of the judjciand due process norms in this area

(Korbmacher, 1987:906).
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Despite the recent rise of national security comgerthe general trend towards a
judicialization of the refugee determination procexd seems to be here to stay. A recently
approved Directive by the Council of the Europeanidd reflects “a basic principle of
[European] community law” that decisions taken wikpect to refugee status are “subject to an
effective remedy before a court or tribunal”.

That refugee matters have been judicialized maysaetn initially surprising given that
refugees are governed by a number of internati@augkeements, in particular the 1951
Convention relating to the Status of Refugees (@mmvention’) and the 1967 U.N. Protocol
Relating to the Status of Refugees (‘the 1967 Rmitp Yet translating international treaties into
domestic reality remains fundamentally problemagien for states that have incorporated these
agreements into domestic legislation. More pregjseiternational norms do not inherently
mandate a judicialized refugee determination procedin short, international factors alone
cannot explain the increasing judicialization oistpolicy area. How do we then explain this
trend? What are the factors driving this expansibjudicial power? How exactly did such an
expansion occur in these different national envirents?

North American scholars interested in the expansibjudicial power have identified
domestic interest groups (and/or social movematitation as a key source of the courts
increasing influence. Interested in “the systematlicy-oriented use of judicial power,” the
‘Court Party’ - as Canadian writers Ted Morton dRdiner Knopff (2000:59) have termed a
variety of equality seeking, civil libertarian apdst-materialist groups — is attracted to the curt
for political reasons and pursues litigation oppoistically out of what they term ‘immediate
self-interest,” i.e. with goals in mind that arelged to only benefit their direct constituency

(2000:63). Ultimately, they, and other writers aggit is the efforts of these groups in the courts

! (Commission of the European Union 13.12.2005) &se chapter V, Art. 39," Appeals Procedures.” fRer latest
comment by the EU Commission on the implementattbrthe CAES with respect to appeals, see (European
Communities 15.07.2004)
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that have shifted political debate away from thgidiative arena, where discussion reigns, into
the judicial arena, where coercion is the ruletrapsforming any and every political issue into a
rights-based claim, thereby inflating “a policy iohawith higher, indeed ultimate, moral status”
(Knopff & Morton, 2000:155).

Normative implications aside, how well does thiplexation travel empirically? And
what do the differences we might find in applyilgstexplanation to different national contexts
and policy areas tell us about the global expansiojudicial power more generally? In this
article, | evaluate the interest group explanatiyncritically analyzing the role that refugee
support organizations play in the expanding infeeenf the courts over the fate of refugees in
Germany. My case analysis focuses on developmentSermany, though the larger goal is
comparative. Germany is a particularly interestiage for studying the increasing influence of
the courts over the fate of refugees since it isamby a federal country with a highly developed
court system and an influential constitutional ¢obut also has traditionally been the destination
of choice for a large number of asylum seekers.ughoGermany can be characterized as a
reluctant immigration state with a low refugee (&em Convention) acceptance rate, it has
consistently topped the list as “the most genemusitry in the European Community” due to
the large volume of migrants it receives (Devin893:801). More recently, German officials
have also taken the lead in shaping the harmoarizaiti asylum procedures within the European
Union (‘EU’).

Germany, like Canada and the United States, wiherénterest group explanation | want
to examine in more detail is most popular, is lilksava federal state with influential interest
groups and social movements, a high rate of libgata strong system of constitutional rights
protection with a Constitutional Court whose jurigence has left few areas of life untouched,

as Donald Kommers (1994:485) put it. Yet in corntrtasthe North American literature, few
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German writers have discussed interest groupstenddurts in one breath, foreshadowing that a
growth of judicial power in Germany may have takdgice without interest groups as key agents,
or at least with them playing a very different role

The behaviour of German refugee support organiaatiorefugee NGOS’) is indeed
puzzling in comparison to their North American ctarparts. Refugee NGOs have not entered
the legal arena directly (neither as parties nomgsrveners), nor have they concentrated on
developing extensive litigation campaigns simitatiie NAACP in the United States. Still, they
are remarkably ‘judicialized’; their frequent engawent with the law in other respects has
heightened their legal consciousness (Sarat, 189D:4Vhy have German refugee support
organizations made different choices than theirtiNdimerican counterparts and what do these
choices tell us about the expanding influence efdburts over the fate of refugees in the two
countries?

My analysis suggests that German refugee supp@anarations have significantly
contributed to the expanding influence of the cownter the fate of refugees. To understand the
differences in their contribution, it is not enoughmerely look at their litigation efforts, as nhos
of the North American literature suggests. To maemse of the different choices these
organizations have made, we need to understanela¢hat institutional norms and procedures,
in particular policy legacies, have played in dieg the behaviour and identity of these groups.
German refugee support organizations have beeoricey discouraged from directly accessing
the courts by the cultural script underlying acdesthis institution: A notion of neocorporatism,
together with a set of legal rules and procedunes prevent groups from directly engaging or
appearing in litigation as parties or intervendraye led these groups to not only seek other
avenues of conflict resolution first, but to circuent direct engagement with the law in favour of

indirect participation.
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The following argument is divided in two sectior®ginning first by connecting the
increasing influence of the courts over the fateefiigees to a larger debate in the social science
literature on the global expansion of judicial powebegin by showing how judicial power over
the fate of refugees has expanded in Germany awer. i then move on to evaluating the
importance of interest groups (here also calledugjee support organizations’ or ‘refugee
NGOs’) in contributing to the growth of judicial wer. The final section urges us to look beyond
the case study and to continue to explore the gafdins of applying institutionalist approaches
to a comparative study of law and public policy.e@ll, | suggest that we cannot make sense of
the different behaviour of political actors andithedfect on the growth of judicial power without
taking into account the crucial, independent effibett institutions have had on the path that

judicial empowerment takes in the different natiar@ntexts and policy environments.

Conceptualizing and Explaining the Growth of Judicial Power

The recent expansion of judicial power around tlobg has generated a flurry of writing,
largely among legal observers based in North Araefian expansion of judicial power is under
way in the world’s political systems,” noted Neiat€ and Torbjorn Vallinder in an influential
collection of articles. They suggest, this develepirhas brought about “an infusion of judicial
decision-making and of court-like procedures intditical areas where they did not previously
reside”’(1995:13). Considering that as Ran Hirs@@04:1) notes “more than eighty countries
and ... several supranational entities” have expeeérthis infusion of judicial power, the rising
influence of the judiciary around the globe is ofteeferred to as one of the most dramatic
institutional transformations of the last centuBil{son et al, 998:343; Hirschl, 2004:1; Tate and
Vallinder, 1995:5). Yet establishing the empiribakis for this institutional shift is still a wonk

progress, particularly from a global perspectiveiant to begin by distinguishing between three
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different types of judicial power before moving tma more detailed discussion of the role of
interest groups and the independent effect oftutgins already mentioned above.

Most academics interesting in tracing the growth jodicial power so far have
concentrated on an expansion of the courts’ adtigie function. The ability to settle disputes
and to review legislative and executive actionsju@dative function) is the most visible
demonstration of judicial power. Writers have staddthe growth of this type of judicial power
by assessing the depth and breadth of the incgeg®netration of government policy. Some
writers refer to this expansion as a ‘judicialipatifrom without’ (Vallinder, 1995:16). Secondly,
judicial power is also transmitted and institutibzed through a set of norms and procedures. If
government decision-making arenas are transfornregudicialized, often together with an
increase in the presence of legally trained actaes,observe a ‘judicialization from within’
(Vallinder, 1995:16). This expansion of judicialvper has been less frequently studied. Thirdly,
judicial power can expand into the societal redaMe will either find an increase in the number
of actors attracted to law and the official legalalm or societal actors transformed (or
‘judicialized’) by their encounter with law or tfeurts. Marc Galanter (1983) refers to this type
of expansion as the radiating power of the lawc&ioourts are part of the political system of
government, they possess a great degree of letgtiendhority, including the power of coercion.
These three components are presented separatelyangely for heuristic reasons. Certainly in
the real world, they are interrelated. Judges contne® norms and procedure, the type of
decision making arena will lead to new litigatimwolving societal actors and so on and so forth.
One may even offset the other. The central poirthad concentrating on judicial decisions is
simply not enough to fully understand the growthjuadicial power over time, especially in a
comparative context. Finally, there are also imguuirtlimitations to the courts’ powers. For

example, the often-cited lack of control over ‘sdi@nd purse’ (Trochev 2005:7, 46) is but one
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important constraint on their influence. The degoéenstitutional independence, public and
political support are further examples of importmitations on the power of the judiciary.
Writers studying law and the courts in the soct@isces have identified a broad range of
actors involved in political life as responsibler fludicial empowerment, with not much
agreement so far. The activities of interest grdnfdbe courts have received particular attention.
Numerous authors have discussed the success arefail these groups in court, shed light on
access requirements and support structure needtadled a groups long-term strategies, tactics
and resources and debated the impact of their vewoént on social change. Groups provide
information about the preferences of societal actbat judges take into account when crafting
their decisions. With their frequent appeal to¢barts, groups not only enhance the quantity and
quality of litigation, they also give the courts imereased opportunity to exercise their decision-
making powers. They may even lobby for proceduhnainges, in particular due process, thereby
facilitating a judicialization from within. The fachat courts have become more open to
influence by organized interests also represefdiemocratization of access to the courts,” notes
Charles Epp (1998:203). This democratization da¢daave these groups unaffected. Courts are
transmitters of important symbolic information, luding norms and procedures, which confer
upon parties a set of regulatory powers or “barggiendowments,” which “enable the law to be
educative even where there is no direct particypalby the party in a dispute before a coutt].”
In other words, the power of the courts may bedfiemned to actors outside the courtroom. This
type of societal empowerment will lead to changethe actor’s attitude and behaviour. Not only
that, if actors are transformed in their identityb@haviour by such contact with the courts, then

the judiciary’s sphere of influence or power hasvwgr as well.

2 Galanter refers to a concepts introduced by Raedokin and Lewis Kornhauser in a classic artiotge. See
(Mnookin and Kornhauser 1979) In (Galanter 1983)
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Yet social movement scholars have pointed out éhatovement’s identity and tactics
also develop independently from state structuresS#ith underlines, movements not only make
demands of the state, they often also challengevither society’s values and culture(1999:7,15).
In short, litigation is only one political tacticmeong many for these groups, making their
involvement with the law, more particularly withidjation, less than automatic. Not all groups
are automatically drawn to the courts, as SmithOZ206) points out, some groups even
consciously decide against litigation. Alter andrdés, in their study of challenges to equal
opportunity laws in Britain notes that many womegreups had shunned a litigation strategy for
ideological and organizational reasons but evelyuirned to one after other efforts of
influencing the national political agenda failed [tk and Vargas, 2000:457). Historic
institutionalists further note that the past “infe how political actors define what they want to
accomplish,” as Katzenstein put it (1996:ix). Tigiand sequencing of actions and events
matter; previously enacted policies (or ‘policydeges’) imprinted themselves on the identity of
political actors to such an extent that some clsolmcome much more viable than others (and
thus influences behavioutyloreso, opportunities for change do not occur wmaauum. In the
end, political actors bring about this change bgoding a certain path of action over another
based on a set of institutional norms and procedun@rinted on them over time. Ultimately, an
expansion of judicial power will occur only slowtywer a long period of time, notwithstanding
more dramatic change at critical junctures. The &b institution represents a gradual
adjustment (via a process of institutional ‘laygtiror ‘conversion’) to the cultural script
underlying the institution (i.e. the shared normd @rocedures that allow a society to function)

but not necessarily the will of its creators (Timel2004: 225ff).
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The Expanding Influence of the Courtsover the Fate of Refugeesin Ger many

German Courts play a vital role in all aspectdanfay’s refugee determination process.
Refugees support organizations play an equally rtapb role as most refugee claimants are
particularly dependent on external support to msdwese of the bureaucratic maze that is the
refugee determination process and, if necessarjatmch an appeal of their (initially
unsuccessful) claim in the couft®Vith respect to the courts, their jurisprudencs Slaaped all
substantive aspects, from the definitions (i.e. idha@onsidered a refugee? What is political
persecution?p the procedural side (i.e. what rules and procesiare used to determine refugee
status?). As appeal bodies, administrative covisrfaltungsgerichte’) around the country are
involved in reviewing the initial status determioat by the Federal Office for the Recognition of
Refugees (‘Bundesamt fur Flichtlinge und Migratjoahd removal orders. Asylum law cases
makes up over 50 percent of the business of adratise courts in Germany today - a weighty
presence indeed that has only increased with theingpinto force of Germany’s first Anti
Terrorism Act (‘Terrorismusbekampfungsgesetz’) B02. Numerous disputes have made it all
the way to the Federal Constitutional Court (‘BusMfassungsgericht’) due to a constitutional
right to asylum added to the German Basic Law (f@gesetz’) in 1948. In 1995, refugee cases
brought before the Federal Constitutional Courtkkpdaat an all time high of 1192 submissions,
representing 20 percent of all cases brought bef@€ourt that year.

Viewed over time, the courts’ expanding influencerars major shifts in Germany’s
approach to asylum. Major policy changes were Blpiaeactive, driven by changes in migrant
flows and later on, an increasing politicizationtbé asylum issue and even violence against
foreigners, including refugees. Jurisprudence midy oesponded to these changes but filled a

void left by an executive reluctant to get into tileick and thin’ of both substantive and

% In the two countries under review here, most cétsasend up in the legal system are appeals aiqusly denied
cases. In Canada, only about 2 percent of casggaenment appeals, i.e. appeals of cases iyitigtided in the
claimants favour.
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procedural refugee determination issues (see famele, (Renner 1987)) which lead to a
judicialization from without. Although a judiciakion from within began in earnest during the
1960s, it was a later shift to controlling (andralitely reducing) access to the courts for refugee
claimants in the late 1970s and 1980s that not lbatame an important tool for parliamentarians
in their battle to stem the flow of refugees to Bany, it also expanded the power of the courts.
Judges at all levels of the administrative coudrdnichy were granted more and more control
over their caseload, further facilitating the reawfhthe courts and the law over the fate of
refugees.

The oldest refugee support organizations in Gernmaeychurch-based agencies. They
have traditionally provided varying types of so@akistance to refugees upon arrival since the
1950s, yet underwent a process of politicizatiortha late 1970s to early 1980s due to the
government’s increasingly restrictive admissiongedures. In Germany’s neocorporatist system
of governance, they further hold a privileged saitu terms of representation and access to
political power. Other NGOs (typically those withbeoader human rights mandate founded in
the 1960s and 1970s, e.g. Amnesty Internationalp &lirned their attention increasingly to
refugee advocacy during that time (Ferris, 1989 16w NGOs, specifically dedicated to
refugee advocacy were also founded during thabgeifihese NGOs have comparatively less
institutionalized access to political power, thoubk rise of the Green Party has offered these
group a new opportunity for opposition and changile these differences in origin and
entrenchment in German society have influenced tiaice of political tactics and specifically,
their willingness to go to court, they have nevelds contributed to the increasing influence of
the courts over the fate of refugees.

Overall, in the 1950s and 1960s, courts becameliadoin the refugee determination

procedure to clear up confusion due to a lack adcetive direction on both substance and

20



Review of European and Russian Affairs vol. 4 isa(2008 © RERA 2008 all rights reserved

procedure in determining asylum vis-a-vis an ovaliags administration. Beginning in the mid
1970s, courts served as reminders of procedunatiatds and historic commitments in light of
increasing government restrictiveness. Due to weer initial acceptance rates and activism by
the Federal Representative for Asylum (‘Bundesheagtier fir Asylangelegenheiten),
administrative courts (in particular administratiseurts of the first instance) became a de-facto
step in the determination procedure in the 198B&esunder the basic principles of German
administrative law, the administrative courts pgsstne power to re-hear a case in its entirety,
i.e. they can re-assess existing facts, consider evedence and call witnesses if they deem it
necessary (Par. 86 ff VwWGO, Par. 74-83 b AsylViGhough the constitutional amendment
negotiated at the end of 1992 was interpreted asxgmession of the executive’s deep distrust of
the courts’ by some (Plaff cited in Bosswick, 135:it only partly succeeded in reducing the
influence of the courts since the amendment conaterat on reducing access to the determination
procedure but did not substantially alter the nomnsl procedures governing it. Still, many
refugee activists argue that the constitutional rean@ent represents a paradigm shift because it
started a more conservative period in the rulinghe Federal Constitutional Codriot only
that, the centre of policy initiatives in the atfammigration and asylum shifted to the EU level.
The EU argue some observers, was in fact cruciaubsequent policy changes because it serves
as a moderator and an creator of independent nanchgxpectations.

Although it is easy to imagine that the judiciatiza of the German refugee
determination procedure is anchored in the conigital right to asylum put in place in 1948,
this provision would have been of little effectdatwithout the procedural guarantees put into
place earlier on which assured access to the asfmatve court system for refugee claimants,

together with an expansive interpretation of saahstitutional provision by the Federal

4 This was the unanimous conclusion drawn from abemof interviews | conducted with various NGO wistis
between July and September 2002.
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Constitutional Court. In fact, the 1953 Asylum Dsercompletely ignored the constitutional
provision and referred instead to the Geneva Cdiorgnwhich began a long period of diverging
interpretations over the proper scope of protectimat was ultimately not resolved until the
Federal Administrative Court (‘Bundesverwaltungsdr) finally ruled on it in 1983. The 1953
legislation also created the Federal Office andqaait in charge of refugee determination. The
local administrative court in Ansbach, and the BeraAdministrative Court were put in charge
of any appeals. During this early period (1953 932), Germany saw only a small, annual flow
of refugees of 5,000 (1950s and 60s) to 8,000 (t8id0s). Early on, traditional ‘free’ welfare
organizations, such as the Caritas, the sociatypealnd welfare arm of the Catholic Church in
Germany, became involved in offering support taigeks.

An important step to a judicialization from withivas laid with the 1965 Foreigner’s Act
(‘Auslander Gesetz’). It created a quasi-judiciabbgess for judging asylum applications
(independent jury with one chairperson and twonteymbers) and also offered rejected claimants
an appeal option at the Federal Office before @rrthction was taken up the judicial appeal
ladder of the administrative courts. The late 19808 early 1980s saw a first dramatic peak in
refugee flows (in 1980, around 107,000), largefygees from outside the EU (e.g. Turkey) and
from Asia (e.g. Vietham, Chile, Thailand), the éattbrought in through special amnesty
programs (‘Kontingentflichtlinge’). During this ped (1972-1987), the government’'s and the
German public’s response to the flow of asylum sezeigradually changed from accommodation
to deterrence. A key decision of the Federal Adstrative Court in 1971 signifies this
accommodation: the ‘Republikflucht’ decision allaiveore (communist) refugees from Eastern
Europe recognition and status (BVerwGE v.26.10Ré&publikflucht”). Similarly, in 1975,
asylum seekers from Eastern Europe were issued pasrkits, although the government had just

stopped issuing the same to guest workers in 1888i0g-Semnar, 1995: 11). Refugee support
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organizations responded to the increased flow foigeees by expanding the service they offered.
Aided by funding from a 1979 federal refugee progréhe number of lawyers employed by the
Caritas alone tripled between the 1970s and th@<.g@.V. 1985)).

Yet it did not take long for the political tide tarn. First violent attacks on foreigners
appeared. The discourse (in government and in @uélso shifts to a language that increasingly
focused on asylum abuse and criminalized asylurkesse Government measures in the late
1970s and early to mid 1980s (shortly before aner afohl's CDU took power in 1982) were
aimed at dramatically reducing the flow of asyluaeleers into Germany. Work permits were
permanently denied in 1980, and housing and sdmmlefits made less attractive. Carrier
restrictions and visa requirements were increa$edsprudence did not necessarily follow this
trend: for instance, the 1980 and the 1987 ‘Ahmalditisions by the Federal Constitutional
Court clarified treatment of religious minoritiesdachanges in an asylum seekers circumstances
after leaving the country (BVerfGE 54, 341-36; BM&E 76, 143-170). But key measures of the
1978 and the 1980 Acceleration Laws (‘Beschleunjggesetz’) also lead to a further
judicialization from within. Administrative courtsgnificantly expanded their scope of influence
in 1978 when the government decided to decentralizeprocessing of refugee appeals and
distribute decision-making for the first instance #tdministrative courts country-wide.
Subsequently, individual judges at each level efdappeal ladder gained substantial control over
the fate of refugee claimants through the introucof special leave requirements, the creation
of a ‘manifestly unfounded’ category and the ingitn of single judge panels. Interestingly, the
return of bureaucratic control over the refugeesdeination procedure with the introduction of
independent decision-making officers (‘Einzelen&dar’) in 1980 would in the long run only
strengthened the influence of the courts, as tlyh mumber of negative decisions at the

bureaucratic level led to a large number of appeals
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NGOs responded to the turning tide, both at thel]ostate and national level. For
instance, in 1980 the Berlin Refugee Council waséted. It has its origins in a number of
meetings organized by the foreign aid committedhef protestant churches in the region of
Berlin-Brandenburg. These meetings attracted askvaudience, ranging from affected migrants
to social workers, church representatives, to nradical’ refugee activistsand local politicians
and eventually, a loose coalition of individualslaepresentatives of organizations formed that
began to get involved in refugee politics. The @Garirefugee lawyers’ network also expanded
further. In 1982, it started offering legal aid @& In 1985, the program was further expanded
with funds from UNHCR and additional support frone tGerman Red Cross, having previously
gained support from the Diakonie, the German ptatéschurch’s welfare arm. In 1986 a
national working group for refugees, PRO ASYL (‘pasylum’) was founded, that began to
successfully employ different techniques for atirecpublic attention than other refugee support
groups, in particular vivid ad campaigns and diresé of the media, and quickly attracted
significant amounts of funding (donations/membgrghies).

The subsequent period between 1987 and 1996 repedsa key turning point in the
relationship between the German legislature and cinrts in the area of refugee policy.
Arguably, it was the most dramatic engagement eflélgislature and the judiciary on the issue
thus far. After an extended period of stickinghtsad in the sand and letting the judiciary guide
the way (Korbmacher, 1987)German legislators finally asserted their autlyarita policy area
dominated by a murky historical legacy of intolararand exclusion, though not necessarily to
the benefit of the claimants. The Kohl governmeagdn this engagement by arguing that

changing Art. 16 was inevitable and in fact, théy@olution to the German asylum problem, yet

® There is a word for these more radical activistsSerman (‘Autonome’) that connotes their extremetdical
attitude to ‘established’ organizations, their ilbggical position, their goals and tactics. For scdssion of similar
organizations in the British context see Kaye, 1992

®See also Sendler (1987) who calls the dominantepéian of substantively regulating refugees byldwslature a
“forbidden act,” although legal experts agreed thate was in fact room to act for the legislature.
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without the support of the opposition, this was possible according to the German rules of
constitutional amendment. Yet after a period dunmigich violent attacks against foreigners
increasingly made the headlines and the numbezfo§ee claimants kept rising (reaching an all
time high in 1991), politicians of all politicalrgies began to engage in a heated debate. This
eventually led to a compromise between the paatiesa constitutional amendment of Art. 16 of
the German Basic Law in December 1992. Previouslyamendment of this article was
considered an absolute taboo, yet it slowly mowethé centre of the debate as some saw it as
the cause of all evil that had paralysed the gawent, preventing it from making substantive,
rather than merely procedural changes to its asylolicy and legislation.

The amendment allowed the German government tg iimplement three key diversion
policies based on recently concluded conventiorth w European neighbours. This in effect
shifted some power away from the courts towardsldroofficials and other neighbouring states.
Yet ultimately, the amendment was more about pr@vgnasylum seekers from reaching
German soil and from distributing the burden amthregEU member states, than about reducing
the influence of the courts. First, the so calladlport procedure’ holds most claimants at the
point of entry (especially those from ‘safe counwy origin’ and those without proper
documentation) and severely limits their accesseoburse mechanisms (by imposing extremely
short time limits on the claimant) in case of aatage decision while increasing the threat of
deportation, prompting some NGOs to start up enmengdegal services at major airports
(Heinhold, 2000:41). The so-called ‘safe third cioynprovision basically refuses to accept all
claims by those arriving from neighbouring courgridlthough an appeal exists, similar time

limits have been put in place. The Federal Corigiital Court, in a trilogy of cases,

" A prominent Berlin senator publicly campaignediagiathe power of the courts over asylum. In a téajm his
book titled “the paralyzed Parliament — how ourlasy law became judge-made law,” he states: “No rothe
parliament in the world has had its ability to takten away in such an important policy area.” Seeiner, 1992.

25



Review of European and Russian Affairs vol. 4 isa(2008 © RERA 2008 all rights reserved

subsequently sanctioned this constitutional amentinie 19962 NGOs and other refugee
advocates agree that the constitutional amendmesitntade it much more difficult to obtain
asylum in Germany (Bosswick, 1994)Observers have argued that the sanctioning of the
constitutional amendment in 1996 represented admarashift in German asylum policy in a
number of respects. While refugee activists reaet#ld shock and exhaustion to the change,
politicians were glad to have the asylum questionas the headlines for a whileSince 1996,

the main impetus for policy change has come frostulisions around the harmonization of
asylum proceedings in the EU. The change to a ¢geeial democratic government in 1998 also
lead to a number of policy changes, notably theoduction of an immigration law

(‘Zuwanderungsgesetz’) in 2001.

Evaluating theimpact of refugee support organizations:

Refugees are particularly dependent on externgd@stipo make sense of the bureaucratic
maze called the refugee determination process iamgicessary to launch an appeal of their
(initially unsuccessful) claim in the couftsThe circumstances of their departure may not have
allowed them to prepare for navigating a complerelhucratic procedure in a foreign country,
language and culture, let alone to transfer swficifunds for a lawyer or a potential court
challenge’Hence, refugee claimants often turn to supportivganizations (e.g. exile
communities or other refugee support organizatiansamily members and friends already in

the host country for help. This external supportdmes even more important if the refugee

8 For a discussion of the decisions see for exafdplibronner, 1996.

® Interview with NGO activist, 22. August, 2002.éntiew with refugee lawyer, 20. September, 2002.

1% Entered into force January 2005. For a criticalleation, see Pelzer, 2005; RoRkopf 2001.

1 In Germany, the number of government appealsitidliy successful cases is substantial, some eséirit to be as
high as 60 percent because the government pursuesch more aggressive litigation strategy via tleeldfal
Commissioner for Asylum Affairs (‘Bundesbeauftragte For some of the controversy around this offiaed
estimates of appeal rates, see Heinhold, 2000aLie?000.

12 For a detailed discussion of the cultural and pelagical difficulties refugee claimants face aféerival see for
example, Laier 1999 ; Macklin 1997.
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receiving state is a reluctant state of immigratias is Germany. NGO representatives point out
that over the years, German state officials haeserd down most of the traditional avenues of
communication with refugee support organizatiohsugh the change in government in 1998
seemed to reverse this trend somewhadistorically, restrictive standing laws have also
prevented German refugee support organizationsN@IOs’) from directly entering the legal
arena as parties or intervenérdlore surprisingly perhaps, refugee support orgaiins have
also not developed litigation campaigns similarthe NAACP behind the scengsinstead,
German refugee support groups have founded a reflayeyers’ network and regularly send
affiliated lawyers to court on their behalf to pide expert testimony. These groups also fill a
gap in the official system by taking on the roldegfal aid providers, with the operation of (albeit
limited) private legal aid funds since governmamtded legal aid is not only insufficient but also
very hard to come bYy.Some groups with the relevant expertise also stwreourts directly with
expert advice on country conditions. All in allogps not only connect refugee claimants with
affiliated (and funded) lawyers, regularly eductteir own staffers and others as part of a broad
refugee advocacy network on the latest developmentefugee case law, they also hold
seminars and conferences to train judges and beneau— mostly without appearing in the

official legal realm themselves.

13 This is a historical assessment and does not mi@amo communication exists. For example, the Eadeffice

and the Department of Foreign Affairs both parté¢gin working groups on asylum questions (‘Gedpsleis’ or
‘Arbeitsgemeinschaft’). Moreover, communicating do®t imply listening.

1 These restrictive standing laws are not basedeinm@ny’s civil law system. Other civil law systerfar, instance
the Netherlands, have developed interest grougatitin similar to North America. See Groenendiji83.9

13 Interview with refugee lawyer, 28ugust, 2005

'8 For more detail, see Dagmar Soennecken, "Justinee8?" Legal Aid and Access to the Courts for Beés in a
Comparative Context” (paper presented at the anmesdting of the Law & Society Association, Chicadane
2004).

' There is very little published on their activiti#s academic journals. For an example of NGO paliims

discussing their activities, see (ISM, 2001. See &agmar Soennecken, “The Judicialization of Re¢u§upport
Organizations in Germany” (paper presented at thei@ meeting of the Law & Society Association, Neygas,
Nevada, June 2005).
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In light of a reluctant and unresponsive stateyould be easy to imagine that German
refugee support organizations would have turnetthéocourts, as the North American literature
would suggest. The obvious explanation for theed#ices would be differences in standing
laws. German standing laws have indeed posed afisagn barrier for interest groups
participation in the courts. Yet not only have darly restrictive standing laws been challenged
and subsequently softened somewhat, standing efdéysrto direct participation in a lawsuit.
German intervention rules are less restrictive, ffegre is no evidence to suggest that
organizations have obtained access to the courthisnmanner either. Nor have they been
particularly concerned with mounting litigation cpangns behind the scenes. What else explains
their choices? | will first make the case for Genyas a reluctant state of immigration before
moving on to a discussion of Germany'’s standingslaBubsequently, | want to suggest that the
answer to their behaviour can be found in Germangtcorporatist heritage.

German refugee NGOs face a historically reluctamnigration state, as exemplified in
Germany's low acceptance rates for refugee claimard in the government’'s historic
disinclination to consider Germany a country of imgration (Joppke,1999). Government
officials have also done their utmost to use ttet fhat the refugee determination procedure is
highly front-loaded and path-dependent to theiraadi&ge, trying for the most part to obtain a
refugee claimant’s story of flight ‘fresh’ and umahed as quickly as possible and ideally,
without prior consultation with a lawyer or NGO repentative, officially because they believe
that this practice aids in assessing the credibif the claimant. In reality, however,
contradictions between evidence obtained earlynothé determination process and statements
made later on in the process are often used agamstaimant, without taking into consideration
possible trauma, exhaustion and cultural differedterhe ‘reluctant state’ stance is further

exemplified by the fact that refugee claimants en¢e Germany via air are contained by the

18 For a similar discussion in the Canadian conteee, Macklin, 1997.
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border police and a first assessment of the c&es falace right at the airport, making it difficult
for outsiders, be they relatives, lawyers or NG@ffsto access get them. However, the transit
area of the Frankfurt airport is also home to thepost social welfare office
(‘Flughafensozialdienst’), which is operated codledtively by the welfare branches of
Germany’s two major churches. It functions as amdrtant point of reference for refugee
claimants, offering advice about everything frornqadure to contacting a lawyer to applying for
legal aid, if time permits®

Once in the country, refugee claimants are not émilgidden from working while their
claim is being assessed, they also need to spdedsitthe first two months (max. three months)
of their (official) stay in the country in a govenent-operated reception centre, although they are
eligible for welfare and (at least technically) &aid. While at the Centre, their freedom of
movement is restricted, often times making it mdifficult to meet with a lawyer or others
interested in assisting them with their cl&imAs a consequence of these practices, refugee
claimants coming to Germany often do not come auttact with refugee NGO representatives
until close to their determination hearing or evenil their all important first hearing is already
over. A prominent refugee lawyer noted that sinceimber of procedural changes implemented
with the constitutional amendment in 1993, moshisfclients do not come to him until after the
hearing before the Federal Office for the Recognitof Refugees (BAFL), leaving him to do
mainly ‘damage controf*

As a result, many German refugee NGOs have incrglgstoncentrated on increasing the

refugee claimant’s knowledge about the highly campletermination procedure — whenever they

19 The office started operations in 1975 with the daa similar to Traveler's Aid. However, over theays the
office has increasingly catered more and more fage claimants. As a consequence, it also obfaims from
both the state of Hesse and the Frankfurt airpghaaity to be able to better fulfill the growinged in this area. For
a detailed discussion of the airport procedurethadunction of the airport’s social welfare officsee Laier, 1999.
2 For a critique of the reception centres, seefample Heinhold 2000; Joppke 1999.

2 Interview with refugee lawyer, 19. September, 2002
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can get access to the refugee claimant. Indeed,tone, German refugee NGOs have become
judicialized themselves; as their engagement wighlaw on behalf of refugee claimants has not
only politicized them but also transformed theiatienship with the law. Instead of leaving legal
matters entirely to outsiders (i.e. NGO friendlyvy@rs) and concentrating on traditional NGO
functions of reception and integration of newcoméngy have not only made themselves very
knowledgeable about refugee law and the asylumeptoe, including court appeals, but have
reoriented their behaviour and organization towdadsand the courts. Still, unlike many of their
North American counterparts, they have not entdredegal arena directly, nor have they mounted
substantial litigation campaigns behind the scéhés a prominent refugee lawyer put it when
asked to reflect on the surprising lack of legalbitiwation around the 1992 constitutional

amendment;

| spent some...time thinking about the surprising faat the German refugee movement, lawyers afcnali
prepare itself better and with more concentratartlie legal fight before the Federal Constitutid@aurt...1

think that a more concerted effort would not hastei@ved anything anymore, since the main grougsamety
had already yielded to the pressures of the palipandits and election fighters. In some senseéiebaviour
in Germany was a reflection of the reality: thenfigras already losSt

This observation already suggests that standing e not the true reason for the lack of legal
mobilization in the courts. The cause can be foumé@n older pattern of how conflicts are
resolved in German society. | will now turn to aalission of Germany’s standing laws before
moving on to a discussion of the importance of Gary's neocorporatist legacy for shaping the
choices of refugee support organizations.

Under German standing laws the ability of integgsuups to launch a lawsuit of their own
is severely limited. The fundamental principle mehthis restrictive stance is wariness towards

excessive litigating which may arise from allowifpppular” or citizen suits (“Popularklagen”).

% The Legal Advisors’ Conference (‘Rechtsberaterkosiiz’), constituted of refugee lawyers, meets times a
year. The board discusses political demands aral #ategy. Even lawyers participating in the rextewemarked
that the conference serves more as a place to myehaformation and are less of a forum for legedtegizing.
Interview with refugee lawyers, 19. and 22. SeptemB002.

% personal written communication with refugee lawgated 21.August, 2002.
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German law is based on a very strong individuahtdagprinciple, which constitutionally
guarantees access to the courts (and by extertsiodisg to sue) only to those individuals whose
personal rights have been violated by a governraattiority (Art 19 (4) GG). This does not
mean that organizations cannot sue. But they masfoom to the same standards as an
individual person, which in administrative law meathat they have to demonstrate that an
administrative action has injured them in theirso@@l rights in order to gain standing to sue
(Par. 42 (2) VwGO). Someone whose broad economaityral, ideational or political interests
only have been affected will regularly not be geaihs$tanding to sue, unless legislation allows for
an exceptiorf? However, under certain circumstances so calleijti®ur’ suits or ‘third party’
suits allow for someone affected by the actions eieighbour to launch a law suit if they can
demonstrate a legitimate (and personal) dangdreim temitted from the neighbour’s actions, for
example if there are plans to build an alternatiwergy (power) station nearby.

Germany has undergone a liberalization of standawgs, similar to other Western
European countries, although environmental groups lacal citizen associations have not
managed to transform the law of standing more gdiyeiGreve, 1998:197). The environmental
movement, Greve argues, has been at the foreffoattempts to liberalize standing laws to
initiate group-based litigation for strategic pusps. Judges exercised their power to grant
standing to sue by either allowing or not allowM@Os to launch legal challenges in this area or
by gradually expanding the definition of ‘neighbbaod.” Eventually, legislators created limited
opportunities for grassroot NGOs to become involuedpecific laws, primarily concerning
environmental protection and construction. Howewadter this period of moderate expansion in

the 1970s, German legislators and administrativertso(in whose turf environmental battles

24 See discussion in Schmidt, 1998; Greve 1989.

% Apparently, the construction of windmills to geaier alternative (wind) energy particularly in therth of
Germany has lead to a flurry of lawsuits by neigilsoSee for example VG Oldenburg decision 23.Q7421 4 B
1916/01; VG Oldenburg decision 27.03.03, Az.: 4383/00. See also OVG Rheinland-Pfalz, decision 0% 8
A 11492/04.0VG/5 K 173/03.TR.

31



Review of European and Russian Affairs vol. 4 isa(2008 © RERA 2008 all rights reserved
were fought) and legislators grew increasingly ctat to further liberalize standing laws in
administrative law. Some highly publicized caseas, édxample about the viability of nuclear
reactors were argued all the way up to the Fedeoalstitutional Court, yet without the direct
involvement of environmental groups (See 49 BVerf(@® (“Kalkar”),Greve,1989).
Interestingly, no other groups have stepped into ftidd demanding standing to sue in other
policy areas since, despite considerable publicadeland a favourable political climate for
making changes to the standing laws at the time.

Germany'’s provisions for obtaining intervener ssatuay (Muldoon, 1989)also shed light
on the choices interest groups make. Interventsoa ‘&iend of the court’ under the common law
and under most procedural court rules in Canadatl@dJnited States allows a ‘friend’ (as
opposed to a ‘party’) to offer assistance to thargooften in the form of the right to make
(written) representations before the court (Muldab®89: 4). Intervener rules can thus represent
important ‘push’ or ‘pull’ factors for interest gup participation in the courts. Although German
law generally recognizes the conception of intetieenor ‘co-invitation’ (‘Beiladung’) to an
ongoing case, it does not know intervention asemdr of the courtgmicus curiag Suffice it to
say here that the absence of this provision doepnevent German courts from consulting with
experts of their choice either orally or by requregtheir written opinion, yet the absence of such
a provision eliminates a popular North Americanraxeefor direct interest group participation in
court proceeding® German administrative law does however recogrieecbncept of ‘added
party intervention,” which is also known in Canadi@nd American) law, yet not discussed in

the judicial empowerment literature. This type ofervention is more powerful than amicus

%1t would be difficult and labour intensive to geuantitative and qualitative understanding of thember and
kinds of people consulted by the cowssthey only appear in judgments if the judge wgitihe decision refers to
them in the summary of the proceedings, which mayay not be the case. The same goes for interseSee Par.
87, 93a, 96, 97 VwWGO for recruitment of expertsopefthe administrative courts, Par. 404 ff. ZPO dapert
involvement before civil procedure courts and Raa, 28 and 29 BverfGG for expert opinions to asbis Federal
Constitutional Court. Par. 65 and 66 VwWGO goverterivention before the administrative courts and Barto 66
ZPO interventions before civil procedure courts.
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curiae intervention in that it grants party statoghe former ‘stranger’, which allows the new
participant to fully participate in the case. Thewnparticipant has a right to file motions and
raise new issues, as long as they are in keepitigtihe general tenor of the case as it was set by
the original parties, i.e. the added party inteerecannot dramatically change the fundamental
nature of the dispute between the parties. Thetdsweven required to invite certain parties to
participate in the legal proceeding if their legdkrests are affected. Other parties may be added
at the discretion of the coufit.In contrast to the debates about loosening thedstg to sue
requirements in the 1970s, there is no indicatonhe German literature on intervention that
interest groups have tried to gain access to quordeedings by requesting ‘added party’ status.
Similarly, none of my interviewees even raised ffogit as a possible strategic option. However,
a number of German interviewees confirmed that grexgonally or their organization had served
as experts for court proceedings related to asydeskers. Indeed, this is probably the most
direct form of participation for NGOs, in particulaffiliated refugee lawyers, before the courts in
Germany. Note that the invitation to appear or tovjgle expert advice to the court is either
directly made by the court or, if one of the patiequests to have an expert heard, the decision
to grant the request is similarly made by the court

Two other pieces of legislation need to be disalisgsmxause they directly influence the
NGOs and their lawyer’s engagement with the lanwbehalf of a client. First, persons offering
legal advice must comply with the Legal Counselliagt (‘Rechtsberatungsgesetz’) from the
1930s, which grants lawyers a monopoly over offgliegal advicé® The law states that non-
lawyers cannot regularly and in a “business-likshfan” offer legal advice to individuals,

including refugee claimants. This law not only meis German NGOs from opening community

" See Par. 66 VWGO for details on the rights ofatided party intervener.
%Rechtsberatungsmissbrauchsgesetz, RGBI. | S.1#4i&& $980: Rechtsberatungsgesetz (RberG),
Bundesgesetzblatt Teil Ill, Gliederungsnummer 3@3veroéffentlichte bereinigten Fassung, zuletzingedt durch
Art. 21a des Gesetzes vom 21. Juni 2002 (BGBI.2032).
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law clinics similar to the ones found in Canada #m United States, it also sets boundaries for
the kind of advice staff in refugee service centnesable to provide.

However, two of Germany’s largest welfare organareg, Caritas and Diakonie are
technically not subject to the restrictions of tlagislation due to a difference in the legal satu
of their ‘mother’ organizations, Germany’s two nraghurches. Yet NGO activists note that
many of these organizations do not make ‘expansige’ of their somewhat privileged position
in this respect, i.e. they are not known to redulgush the boundaries of this legislation.
According to the Federal Social Assistance ActpélGermany’s free welfare organizations are
even explicitly allowed to offer advice, includinggal advice, similar to government agencies,
when it comes to broader matters concerning s@aisistance, including matters involving the
Alien Act. However, they may not assist their ctienth the preparations of a court proceeding,
including providing legal representation. The Le@aunselling Act and related provisions
certainly represents yet another important bafoergrowth of direct NGO involvement in the
courts but as we will see German refugee NGOs larereot big on indirectly sponsoring test
cases either. This suggests that Germany’s lorgrizisf restrictive regulations of interest group
participation in the courts conditions the largeshéviour and preferences of the groups in
guestion.

This excursion into standing laws is important doir discussion of the role of interests
groups in the growth of judicial power becausenterlines the comparative importance of the
political opportunity structure - to use languadiiaed in the study of social movements - or
shifts in the formal and informal structures of mwwelations in a given political system
(McAdam, 1996:26). As a brief glance across theléoto the Netherlands further proves that
this difference is not due to the obvious comman V&rsus civil law system difference, as the

Netherlands have developed interest group litigatimilar to that expected by the North
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American literature, even in the area of immignatamd asylum (Groenendijk,1985:337-50).The
discussion further underlines that the power tduihe participants in court proceedings remains
firmly (and restrictively so) within the hands dietjudges and legislators. In fact, both courts and
legislators have ultimately rejected the effortoajanized interests (in particular, environmental
groups) to broaden German standing laws.

While it would be easy to conclude that refugeepsupgroups have therefore not played
a significant role in furthering the growth of jedil power, | want to suggest that we need to
look beyond Germany'’s restrictive standing lawsitderstand their choices and ultimately, their
impact on the growing influence of the courts. Adeo, institutionalized script about the way in
which conflict is resolved has further discouragleelse groups from directly entering the legal
arena: Germany’s neocorporatist system of govemaas privileged some groups dealing with
refugees over others, making them more reluctaobtdront the state in the courtroom, instead
preferring a different kind of opposition.

In the neocorporatist model, interest groups armétly incorporated into the process of
governance and therefore occupy a prominent rofate-society relations. Such groups enjoy a
large degree of access and influence over polickimgasuggesting that they may also be less
likely to want to mount litigation campaigns for liical gain®® Groups in Germany are
organized into a few unified organizations, which &ecognized or licensed (if not created) by
the state and granted a deliberate representatiooiabpoly within their respective categories in
exchange for observing certain controls on thdedi®n of leaders and articulation of demands
and controls” (Schmitter, 1982: 65). Large assomigt represent most socioeconomic forces in
German society. German political parties also Hsijphificant, traditional ties with a number of
these unified organizations. This system of orgaion implies that certain groups will remain

outside and without such institutionalized influenGermany possesses a long history of citizen

29 Karen Alter (2000) has recently argued that graupy actually prefer to work through political chats.
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protests along with a number of strong social moy@sy particularly environmental groups,
which have largely operated outside of the neocatjgt model. Nevertheless, many scholars
point to the rise of the Green Party as an imporéaenue of institutionalizing some of these
protest groups and their concerns, which in tuimistp to a pattern of conflict solution focused
on the classic, ‘political’ realm.

The neocorporatist model is also evident in the ingnation of German welfare state
policy and in the organization and incorporatiommafirant groups (Soysal, 1994:37). Research
has shown that settler societies possess stronigean networks, which will advocate for an
expansive immigration policy alongside labour andibess associations, while many European
states lack such powerful migrant associations,imgaknigrants and their supporters overall
weaker political actors in European states, suclkasnany (Freeman, 1995:441ff). Germany
has a history of a strong welfare state that igelgroperated by a significant voluntary or ‘third’
nonprofit sector, with influential churches and oful labour uniong® The six organizations
are: Caritas (Catholic), Diakonie (Protestant), édgrwohlfahrt (or AWO, labour movement
basis), Red Cross (humanitarian), the Jewish Weelayency and finally the Parity Association,
a nondenominational organization largely comprisedrass-roots, self-help groups (Anheier &
Seibel, 2001). All were largely founded during Ganw's age of industrialization but did not
achieve their privileged status until the 1950s &860s, “when the political constellation at the
time favoured a weak state and the developmenthuffier zone between state and citizen,” as
Anheier and Seibel explain (Anheier & Seibel, 2@7): A 1967 decision by the Federal
Constitutional Court further entrenched the priyédd position of the group of six by sanctioning
the so-called ‘subsidiary principle,” which proctes: “The state takes on only those functions

that the private sector cannot meet, and that langs, such as the central government, concern

%0 As Hesse and Ellwein (1992) note, the two majarches react a bit ‘allergically’ to being callectra ‘interest
groups,’ since they occupy a special tax and Istgls. On the relationship between the churchédtaair welfare
arms see Broll, 1999.
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themselves only with tasks that are beyond thehlihbjpes of smaller units” (BoelRenecker, 1998;
Anheier & Seibel, 2001; BVerfGE 22, 180 (decisioonm 18.07.1967).

Compared to grassroots organizations, such as hugtée groups dedicated to the cause
of refugees and migrants (for example, Amnestyrivatonal) as well as other grassroots
organizations (i.e. PRO ASYL), these organizatidnarf the others in the number of refugee
service centres, funding available for litigationdalawyers sponsored as part of the refugee
lawyers network. The older organizations have tmaadlly been much more reluctant than
smaller advocacy groups to confront governmentiaiis on refugee policy, as they have much
more to lose (i.e. substantial government fundmgtfieir other welfare-state activities, e.g. the
operation of hospitals and day-care centres), piete instead to oppose the increasingly
restrictive refugee policy more ‘indirectly,” whidhcludes providing funding for litigation and
access to activist lawyers Smaller advocacy groups have opposed the stastsative policy
towards refugees and migrants more openly (ofteth wie backroom support of the older
refugee support organizatiofisand have further thrown their support openly beéh@ermany’s
traditional ‘protest party,’ the Greens, in hopeadfiendlier, more inclusive immigration policy,
though some analysts have felt let down once thee@ came to powérSome human rights
organizations also display a strong wariness of ¢barts, pointing to their conservative
jurisprudence and the limited impact of their dexis on the ground.

Overall, the NGOs involved in the refugee fieldGermany vary greatly in their size,
level and source of funding, aims, stance and @egienfluence. In fact, there is a dizzying, ever

shifting array of formal organizations and assaoecret, working groups, networks and coalitions.

31| conducted a total of 20 formal interviews witlGR representatives, lawyers, bureaucrats and judigeer and
upper administrative court, Federal ConstitutioBaurt) while in Germany. | also attended refugearings, both at
the bureaucratic level and in court during whigpbke to other participants more informally. Theseclusions are
largely based on my interviews and on documentsrgio me by NGOs.

32 Interview with NGO activist, 6. August, 2002.

3 Interview with NGO activist 22. August, 2002.
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Individuals are often members of multiple groupsl @me of the leading activists have been
involved in refugee work for over 20 years. The UBRIfurther occupies an important position
in the larger netwat Strengthening national NGOs (also called ‘capacityiding’) through
financial contributions and developing a solid baxfyjurisprudence in “in favour of a liberal
interpretation of the 1951 Convention” has beert patJNHCR’s strategy for years (UNHCR,
July 1998:19-20. Not only that, UNHCR holds a madvantageous position when it comes to
access to government officials; their Nurembergcefffor instance hold close, informal ties to
officials of Federal Office there. According to ooleserver, Friday afternoons are regularly used
for discussing important policy issues and emergeases with UNHCR.

Although | have highlighted individual organizat®onn my discussion so far, it is
important to see them as complimentary and oventgpmembers of a larger refugee network in
order to fully understand their judicialization treir ‘radiating’ influence on the courts. As
suggested earlier, we need to look beyond litigatmunderstand their transformation and their
ultimate importance. Many refugee NGOs employ lggshined staffers and belong to formal or
informal networks distributing detailed informaticabout the latest case law developments
together with related conference announcementsytepn legislative work of interest, country-
specific information, etc. Many NGO staffers alseanregularly among each other and with
government officials to discuss latest developmentslaw, politics and NGO activities.
Moreover, the language, publications and legal $aaiuthese NGO networks are a key aspect of
the radiating effect of the courts as described Gajanter. Sifting through the stacks of
publications, interview notes and web page linksbtained as part of my research, | noticed
repeated references to and detailed, sophistieatgdgement with court decisioftsMoreover,

publications distributed by the free welfare orgations dealing with immigrants other than

3 Interview with government official, 10. September, 2002.
% Interestingly, the word ‘rights’ appears only ®duently. More common are the words ‘obligation’dan
‘responsibility.’
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refugees were almost free of such references. iSha® important observation as it underlines
significant differences in two related policy commties and it also somewhat fends off the
charge of selection bias (I did set out to examefagee NGOs that focus on the law after all).
Although NGO activities and organization discus$éede also highlight the absence of direct
engagement with the courts, the centrality of lad the courts to German refugee NGOs in their
communicative activities is a more subtle indicatof their heightened legal consciousness. As
already discussed earlier, this awareness exeewlifie radiating power of the law, which

creates “bargaining endowments,” that “enable #ve to be educative even where there is no

direct participation [by the party in a disputedrefa courtf®”

Conclusion
To sum up, German and Canadian refugee supporniaegens have significantly

contributed to the expanding influence of the c®wver the fate of refugees but in a way
surprising to most North American observers. Toarstand the differences in their contribution,
it is not enough to look at their litigation effertOrganizations that have become sufficiently
judicialized themselves can equally foster the dghowf judicial power. To make sense of the
different choices that these organizations have enate need to understand the role that
institutional norms and procedures, in particullar molicy legacies, have played in directing the
behaviour and identity of these groups. German gedusupport organizations have been
historically discouraged from directly accessing ttourts by the cultural script underlying
access to this institution: a notion of neocorpgenat together with a set of legal rules and

procedures that prevent groups from directly engagir appearing in litigation as parties or

% Galanter refers to a concepts introduced by Rddedokin and Lewis Kornhauser in a classic artioége. See
Mnookin and Kornhauser 1979, In, Galanter 1983.
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interveners, have lead these groups to not only ser avenues of conflict resolution first, but
to circumvent direct engagement with the law inofavof indirect participation.

In a seminal piece in 1988, Roger Smith suggestadnew institutionalism represents an
important unifying force for students in public labecause it balances “the dialectic of
meaningful actions and structural determinants”¢plkd cited in Smith, 1988:90). Following
Smith, new institutionalism offers a theoreticalaampirical avenue of inquiry that promises to
overcome the existing divisions among those stuglyaw and courts in the social sciences. A
number of works have since heeded Smith’'s call amade important contributions to
overcoming this impasse using insights from botle ttational-choice and the historic
institutionalist variety of new institutionalismefymore work needs to be done, in particular in
understanding the global expansion of judicial powg&oth the German and the Canadian
government at times have explicitly tried to lirthie influence of the judiciary over the fate of
refugees by reducing the scope of judicial reviewd &y limiting access to the courts, with
varying results. The point in engaging in a dethienalysis of the sequence of events, the
changing institutional context and the behaviouthef political actors over time, is it precisely to
highlight “the combined effects of institutions apobcess,” as Pierson and Skocpol (2000:693)

put it, which in this case, resulted in a remarkabtpansion of judicial power.
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