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The 1991 Gul f War was fought ostensibly to protect the principle
t hat sovereign nation states, who were nmenbers of the United
Nati ons, could not be invaded occupied and annexed by nore
power ful nei ghbours. Foll ow ng the defeat of the Iraqi arny and
the withdrawal of Iraq from Kuwait, uprisings took place in the
north and south of Irag to overthrow the Saddam Hussei n regi ne.
Both rebellions were quickly put down and, in the north, the
suppression of the rebellion was acconpanied by the harsh
repression of the |ocal population. Reinforced by nenories of
t he use of chem cal weapons on civilian popul ati ons, panic and
a mass exodus took place as up to two mllion Kurds fled into

t he mount ai ns towards the Turkish and Irani an borders.

The Turks, in contrast to the Iranians, would not let the
Kurdi sh refugees in. In response to formal requests from both
Turkey and France,! and under its mandate to protect threats to
i nternational peace and security, the United Nations Security
Counci | passed Resolution 688 by a vote of 10-3 condeming, "the
repression of the lraqgi civilian population in many parts of
lraq, including nost recently in Kurdish popul ated areas, the
consequences of which threaten international peace and security
"all Menber States and to al

humani tari an organi zations to contribute to these humanitarian

in the region,” and appealed to

relief efforts."?



Presi dent Bush of the United States had resisted the pressure of
Presi dent Turgut Ozal of Turkey and Prinme M nister John Maj or of
Britain to become involved. He did not want to fuel Kurdish
separatism disnmenber Iraq, set a dangerous precedent for
interference in the internal affairs of a sovereign state or
reconmmit American ground forces on Iragqi soil.® The
i neffectiveness of the private relief operations, the refusal of
the Turkish authorities to open its borders to the fleeing
refugees, the inaccessibility of the sites in the nountains and
t he urgency and massive nature of the probleminpelled Bush to
act and reintroduce troops into Ilraq to induce the Kurdish
refugees to return while the arny provided for their relief and

protecti on.

Resol ution 688 was interpreted by Britain, France and the United
States as permtting, if not explicitly authorizing, the use of
mlitary force by those countries to create safe havens within

lrag to encourage the return of the refugees.

"Consistent (ny italics) with United Nations Security

Counci| Resolution 688, and working closely with the
United Nations and other i nternati onal relief
organi zations and our European partners, | have
directed the U S mlitary to begin imediately to
establish several encanpnents in northern Iraq where
relief supplies for these refugees wll be mde
available in large quantities and distributed in an
orderly way."*

A precedent had been set, with a w despread belief that it
was backed by some international authorization, for mlitary
intervention in the donestic affairs of a state for purposes of
protecting a minority population fromthe repression of its own
governnment. Wthin several nonths, two unprecedented initiatives
had been taken in the post Cold War world, one to reinforce the



principle of state sovereignty and one which appeared to
underm ne that principle. Both were said to be notivated, not
for "reasons of state". but ostensibly in the interests of
i nternational peace and security and were perceived to be
actions sanctioned by the Security Council. A new option to the
traditional three solutions for refugees - repatriation,
settlenment in countries of first asylumand resettl enent abroad
- had been created, that is, preventing the refugees from
crossing an international border in the first place by
"humani tarian intervention", creating safe havens protected by
foreign mlitary forces within the national honeland of the

ref ugees.

Humani tarian Intervention (HI') is to be distinguished from
Humani tari an Action. Though both humanitarian intervention and
humani tarian action are taken in response to clear abuses of
humanitarian law, the two differ nost explicitly in the neans
utilized. Humanitarian intervention enploys mlitary forces;
hurmanitarian action does not. Humanitarian intervention acts
wi t hout the consent of the host governnent; humanitarian action
proceeds only with that consent.® Though the American-led plan
envi si oned the troops being replaced by a protective force under
UN auspi ces and being folded into the other humanitarian action
initiated by the Secretary-Ceneral of the United Nations in the
rest of lraq, this article is focussed exclusively on the ethics
of the humanitarian intervention defined herein as the use of
foreign mlitary forces within the sovereign territory of a
state against the protests of that state for the humanitarian

pur pose of protecting a mnority popul ati on.
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An ethical analysis needs to be differentiated from a
political-historical anal ysi s, an analysis in terms of
international law or in terms of political theory. |If one
conpares the unilateral intervention of the Anericans, Brits and
the French to the nultilateral humanitarian action of the UN in
terms of the circunstances that led to the creation of two such
di verse approaches followed by a thorough political analysis of
t he policies, notives, goals, nornms and anti ci pated consequences
of the key agents, we would provide a political-historical
anal ysis which would help clarify why it was that two very
different policies were followed for the population in Iraq in

need of humanitari an assi stance.

Further, the UN plan posed no challenge to international
| aw or current political theory. The humanitarian intervention
di d. Was t he humani t ari an i ntervention sancti oned by
international |aw? How did the intervention fit in with the
t ensi on between a concern for human rights of citizens and the
sanctity of the sovereignty, territorial integrity and autonony
of states? Where does recognition of the legitimcy of a
governnment, the principle of non-intervention and self-
determ nation fit in? These are questions for international |aw

and political theory.

Many believe that, in the final analysis, disputes in
interpretations of international |aw and the theoretical basis
for adjudicating between rival principles should be settled by
ethics. One value systemmay require us to respect the rights of
self determ nation and the sovereign authority of a state within
its own territorial jurisdiction. Another value system demands

that we have a duty to protect the human rights of individuals



t hroughout the whole world. We nay |l ook to ethics to determ ne
which, if any, of the two principles should be given priority.
The issue is what weight to give to each and what action would
be appropriate given the weight assigned to the two sets of

principles.

Et hics occupies the interstices between norality and
political and | egal theory. It attenpts to ensure that political
theory serves justice while attending, at the sane tinme, to
i ssues of personal norality. There are two distinct approaches
to the use of ethics to resolve disputes in political theory and
international |aw. One can presunme that ethics can and shoul d
dictate the foundations of international |aw and political
t heory, as well, presumably, as the political actions of any
pl ayers sensitive to such concerns. Sonme provide ethical
foundati ons for opposing humanitarian i ntervention. O hers, for
exanpl e, Fernando R. Tesén, wuse ethics to argue for the
utilization of humanitarian intervention.

"Because the ultimte justification of the existence
of states is the protection and enforcenment of the
natural rights of the citizens, a governnent that
engages in substantial violations of human rights
betrays the very purpose for which it exists and so
forfeits not only its donestic legitimcy, but its
i nternati onal |l egi ti macy as
wel | . Consequently...foreign arm es are noral |y
entitled to help victinms of oppression in overthrow ng
di ctators, provi ded that the intervention 1is
proportionate to the evil which it is designed to
suppress."®

Not only does Tesdén suggest that norality should dictate
political theory, the foundations of international |aw and
practical political action, but that nmorality, withits priority
on the protection of individual human rights, should be the

et hical foundation for international affairs. Further, on this



conceptual basis, foreign armes are not only entitled to
intervene to protect the victinms, the Kurds in this case, but
arrange the overthrow of Saddam Hussein hinself.

There are others, nyself included, who believe that the
function of ethics is not to provide categorical first
principles fromwhich all norns of behaviour can be derived, in
imtation of the rules of international conduct, but that ethics
devel ops because concrete cases pose problens for international
| aw and political theory. Ethical reflection serves to nediate
the dilemma. We start with practice and work our way back to the
clarification of the ethical issues involved which, inturn, are
then used to hel p adjudicate the appropriate principles and the

acti ons based on them

We do this by making clear the ethical norms inplicit in a
precedent setting case in the international arena, such as the
humani tarian intervention on behalf of the Kurds, and conpare
those ethical norns to those espoused by ethical theorists who
are proponents or opponents of humanitarian intervention. How do
the ethical argunments for and agai nst humanitarian intervention
apply to the current case? The intention is not just an exercise
in descriptive ethics, but is an attenpt to devel op an ethical
set of nornms which can be both rationally coherent and bear sone
correspondence with the actual practices and dil emms

encountered in the real worl d.

But what is the role of analyzing a single case in the
clarification of the ethical issues and in fornulating general
principles and guidelines for the wuse of humanitarian
intervention? How do we know that the case was not just a rare

anomal y, an exception to the general conduct of internationa



affairs, rather than a precedent for future action? "A single
case of action every decade or two, in the face of literally
dozens of instances of inaction, in no way establishes

humani tarian intervention as state practice."’

The answer is that we don't know whether it will becone
state practice. But unless we analyze whether the case should
retain its exceptional status or whether it should be used as a
precedent, we have no basis for encouraging its replication or,
alternatively, relegation to an historical archive. Those who
want to see individual human rights made the priority in
international affairs will want it viewed as a precedent. Those
wary of such an innovation wll want the humanitarian
intervention regarded as an exception. The point of an ethical
analysis is to encourage one or the other of these alternatives
t hrough the analysis of the case in relationship to the ethical
arguments supporting and opposing humanitarian intervention.

When a case at | east has the apearance of a precedent, when
sone el ement of international authority seenms to have been used
to back up the case, and when it is clearly and unequivocally a
genui ne case of humanitarian intervention® then it is clearly
a case that demands analysis in ternms of ethics, for it has the

potential to serve as a precedent.

In the case, at |east, of international nornms of behaviour,
the precedent nust result in wuniversalizable norms. The
princi ple of universalizability applied to international ethical
norms need not be applicable to all ethical nornms, for
communi tarians believe that ethical norns are rooted in and
derived fromthe history and cultures of particul ar peoples. W
need not get into that debate. But an ethical norm applied to

i nternati onal behavi our nust be uni versali zabl e.



The principle of universalizability is quite separate from
whet her one endorses or opposes humanitarian intervention on a
priori ethical grounds. Teson believes in universal ethical
norms and opposes any commrunitarian position which argues that
norns are relative to a particular community.® He al so pronotes
a universal principle of humanitarian intervention. Gerard
El fstrom opposes "intervention in the affairs of a nation-state
by individuals who are not nmenbers of the nation-state, have no
explicit authority or responsibility to oversee affairs within
the nation-state, and have not contributed in any material way
to the state of affairs which is the object of their noral
concern, "1 but upholds the position that "noral principles and
duties are universal in application."' In fact, one of his
maj or reasons for opposing the position is that the universal

claims of the principle are, he believes, unenforcible.

There is, however, a position which holds that such

universal priniples are not a priori, but are energent

uni versal s, principles which reveal thenselves to be valid and
appl i cabl e when the historical circunstances are in place. There
are two variations on this theme. From one perspective, the
circunstances have enmerged which allow for an exception to a
still domnant and overriding norm They are contingent
conditions. The Econom st of April 20th advocated a conti ngent
uni versalist ethical approach to the subject of humanitarian

i nterventi on.

"The relief operation now undertaken by Anerica,
Britain and France is, by any standards, intervention
in the internal affairs of a sovereign country. It
t hus of fends one of the canons by which some sort of
order is maintained in the nmodern world...(lIn) the
matt er of i ntervention el sewhere... O ten t he
tenptation to intervene was resisted for the good



reason that direct involvenent would have ri sked world

war...The only reasons for comng to their (the

Kurds') aid, while rejecting the pleas of others, is

that the allies, having just fought a war against

Saddam Hussein, have a responsibility, however

limted, to those he has tyrannised for so |ong, and

have t he popul ar support and the | ogistical ability to

give both aid and security to at | east sone of them "?'?

In this case, the conditions were such that they permtted
an exception to be exercised to the universal norm of non-
intervention. This conditional subsidiary universal principle
could be stated as foll ows:
|f you have sonme direct responsibility for the situation, if
your actions will not risk a larger conflict, if you have the
| ogi stical basis for carrying out the action in the area and if
you have the political basis for support on the donestic front,
then humanitarian intervention, which contravenes the nore
general normnot to intervene in the donestic affairs of another

state, is perm ssabl e.

There is also what | refer to as an evol utionary universa
position. This position holds that the norms beconme i ndependent
and uni versal only when the institutions of the civilized world
evolved to support these ethical principles.'® Thus, Jack
Donnelly argues, from a position of evolutionary universalism
agai nst humani tarian intervention.

"' Advanced' values nmay suit a community that has
reached an appropriate |level of political, enotional,
intellectual and I nstitutional devel opnent . I n
practice, however, the current 'corruption' of real
states and the absence of effective international
authorities to restrain them virtually guarantee
pervasive abuse of a principle of humanitarian
i ntervention. "4

VWhet her he woul d now change his m nd about the corruption

of states and the absence of effective international authorities



is doubtful from reading his article. But others have. For
exanpl e, The WAshi ngton Post, in an editorial headlined, "Human

Rights, '"Territorial Integrity' ", argued that, "All these noves
are indications that the new world order my have higher
standards than the old and give greater priority to rights of

people as well as to rights of governemt."?%®

Thomas Pogge adopts this position in this very volunme. He
argues that the protection of human rights are universal but are
al so conditional on the enmergence of appropriate institutional
mechani sms whi ch are gl obal in reach

Now it should be clear from the depiction of the various
positions that an a priori universalist my be someone who
promotes (Tesdn) or resists (Elfstrom the introduction of
humani tari an i nterventi on. Simlarly, an evol utionary
uni versalist my pronote (Pogge) or resist (Donnelly) the
introduction of the principle of humanitarian intervention.

The four positions on humanitarian intervention are i ndependent
of whether one is an a priori wuniversalist or an emergent

evol uti oni st.

One can be absolutely and wunequivocally opposed to
humani tarian intervention and uphold the absol uteness of the
non-intervention principle. The NIl position, as | refer to it,
can be defended by one of the nost thoughtful and strongest
def ender s of human ri ghts. "A radical doctrine of
noni ntervention is, despite its flaws, preferable to the
principle of humanitarian intervention; international |aw does
not recogni ze humanitarian intervention, and considerations of

policy strongly counsel against recognition in the future."?®



One can defend the general principle of non-intervention,
but all ow exceptions. (NI with Exceptions) This appeared to be
the position of The Econom st editorial witers quoted above.

El fstrom holds this position. "The Samaritan is only justified
in intervention either when the harm which the dependent party
suffers is so great as to outwei gh whatever benefit the guardi an
relationship offers to him or when the harmis such that the
Samaritan may assunme that it could not be in the interest of the
dependent party to suffer it."' Elfstrom offers the follow ng

special conditions to permt intervention as an exception:

"(1) The violation of rights of these citizens
nmust be extrenmely and obviously serious,
i nvol ving the systematic violations of the nost
basic rights such as the right to life, to human
dignity, to freedom of expression, or to
political activity.

(2) The citizens being abused nust be no | onger
be capabl e of remedying the abuse by thensel ves.
(3) The abused individuals nmust be clearly
desirous of outside aid or may reasonably be
presumed to be desirous of assistance.

(4) Normal authorities charged with dealing with
such cases nust be either unable to respond or
unwi | ling to respond, assum ng that authorities
who have responsibility to oversee the abuses in
gustion exist."1®

As El fstrom sumari zes his position,

"First, moral intervention in the affairs of nation-
states by nmenmbers of the larger world community is
normal ly not justified...because it would constitute
a violation of autonony simlar to that which occurs

when an individual interferes in the affairs of
anot her. Second, intervention is only warranted in
exceptional cases when serious lasting harmis apt to
bef al | the <citizenry of a nation-state unless
i mmedi ate action is wundertaken by sone outside
party."?®®°

There s then a position of Limted Humanitarian
Intervention (LHI), a position | nyself uphold so | wll be very



brief at this point. Essentially this position puts forth a
uni ver sal norm of humanitarian intervention, not as a
condi ti onal qualifier to the overriding norm of non-
intervention, but as a universal principleinits own right, but
one subject to its own stringent qualifiers. It is possible, as
we shall see, that someone upholding LH mght resist the
utilization of humanitarian intervention in cases where sonmeone
upholding NI with Exceptions would allow or even advocate its
enpl oynment. There is no direct correlation between the stance
taken on humanitarian intervention and the frequency of its
application except if one upholds N or Broad Hi

Teson is a defender of the fourth stance, Broad H . It is
the position that humanitarian intervention, in all cases of
gross human ri ghts abuses, should override the principle of non-

i nterventi on.

Nor is there any necessary correlation between the
political philosophical posture one adopts and the position on
Humani tarian Intervention. There are four such political
phi | osophi cal postures: transnational idealism transnationa
realism national idealismand national realism A position is
a realist one if it takes as its basis for the recognition of
normnms t he exi stence of dom nant and recogni zed i nstitutions. For
nati onal realists, the dom nant actor in the international arena
remai ns t he state.? For t he transnati onal realist,
international institutions, with real function and clout, have
energed in the twentieth century and are in the process of
redefining the norms and possibilities of internationa

transacti ons.



For t he i deal i st conceptual i zati on pr ecedes
institutionalization. This does not nean that conceptualization
precedes practice. Concrete actions and situations may give rise
to conceptual clarification. But there normally is not and need
not be any international institutions in place endorsing or
uphol ding the new concept, whether it be peace keeping,
confidence building neasures or humanitarian intervention.
Transnational idealists argue that the conception, in this case
humanitarian intervention, should and ought to become the
dom nant international norm of the international community in
dealing with gross violations of human rights. National
idealists agree with national realists that the state rennins
the prinme authority for action in the international sphere, but
that its actions are not and need not always be governed by
self-interest. Rather, it is in the state's interests in an
increasingly interdependent world to foster humanitarian norns
whi ch make uni versal clains on all players in the international
arena, and to institutionalize those new nornms in appropriate

i nternational agencies and practices.

Transnational idealists occupy the opposite corner to the
national realists. They want the priority to shift both fromthe
self-interest and self-preservation of states and the state as
the prime structural conponent of international action to the
protection of individual <citizens as the prine object of
international affairs by authorized international agencies.?
For national realists and transnational idealists, there is
virtually a direct correlation with their opposition to or

defence of humanitarian intervention respectively.

The same cannot be said of transnational realists or
national idealists. They share the common ground that the issue



of humanitarian intervention is not an open (for transnati onal
i dealists) or shut (for national realists) case. Rather it poses
a dilemma for thinkers contenplating the introduction and
expansi on  of humanitarian intervention as a norm of
i nternational practice.

"Humanitarian intervention thus seens to present a
genuine noral dilemma in which inmportant and well

established principles conflict so fundanental ly that

reasonabl e nmen of good will my di sagree on how t hat

conflict is to be resolved. Policy considerations,

however, clearly suggest that it should not be
sanctioned as a general norm Furthernore, argunents
for humanitarian intervention seem to ignore the
political environment of international |aw and the
decisive interaction of law, norality and politics in
t he operation of |egal norns."??

Where a transnational realist such as Donnelly (above)
m ght oppose humanitarian intervention, Tom Pogge m ght defend
it. Simlarly, a national idealist mght oppose or defend
humanitarian intervention in a specific case. There tends to be
no correlation between the phil osophical political postures of
transnational realism or national idealism and the defense or
opposition to humanitarian intervention. For these political
phi | osophi cal stances, the ethical argunments nust be wei ghed and
consi dered rat her than stacked up on one side or the other as if

one were in an adversarial court proceeding.

PART 11|
The Ethical Argunents

Normative Priorities



Most commentators on humanitarian intervention in general
and on the case of the Kurds in particular have viewed it as a
conflict between two norns - the respect for individual human
rights and the respect for the territorial integrity and
sovereign authority of states. They viewed the two nornms as
requiring two different responses - intervention in the first
case and non-intervention in the second case. Sone argue for the
priority of one over the other, though those arguing that
priority be granted to the sanctity of the sovereign state m ght
be willing to grant sonme exceptions to the general norm (see

non-intervention with exceptions dealt with above).

| want to make two points. First, the conflict is between
three nornms, not two. Secondly, the issue is not one of ranking
or subsum ng one norm under the other, either as a subordi nate

or qualifier, but of reconciling the three normative positions.

The third norm is respect for the self-determ nation of
peoples. John Stuart MIIl used the principle of self-
determ nation to argue agai nst humanitarian intervention on the
grounds that the people thenselves nust resolve their own
di fferences without political interference by foreign states.?3
Why? There are two conplenentary reasons. First, because the
first premise of freedomis that only the people thensel ves and
not others can establish their own institutions which can
continue to guarantee that freedom Secondl y, foreign
intervention on behalf of a people's freedomis, by definition,

t he annul nrent of that freedom

In the twentieth century, self-determ nati on has conme to be
identified primarily wth the second reason and self-

determnation is equated with the freedom of a colony from



inperial rule. It is not the people who determ ne their own
institutions, but the institution of the colony already
institutionalized by the inperial power that seeks its freedom
fromthe dom nation and rule of that inperial power. The people
are equated in such situations with the nmenbers of the col ony,
whet her or not they constitute a single people or not and
whet her or not the nenbers of the colony may bel ong to a people

resident in several adjacent colonies.

Self-determnation in an anti-colonial sense provides
arguments for non-intervention lest a new form of col onialism
beconme established. Self-determnation, in the sense of a
nati onal people creating their own self-governing institutions,
by contrast, may be the basis for instigating humanitarian
intervention. Whether it is the case of the Croats and the
Sl ovenes fighting for their <collective rights to self-
determ nation against the dom nant Serbs, whether it is the
Lat vi ans, Est oni ans, Li t huani ans, Armeni ans or (Georgi ans
fighting for self-determ nati on agai nst the dom nant Russi ans or
the inperial order of the Conmmunist party, whether it is the
Tamls fighting for self-determ nation against the dom nant
Sinhalese in Sri Lanka, national self-determ nation nust be

di stinguished from state self-determ nation.

Furt her, there s no necessary connection between
collective self-determnation of a people or state self-
determnation and the protection of +the civil rights of
i ndividuals. In the nane of both a people's self-determnm nation
and state self-determnation, civil rights may be the first
t hi ng sacrificed. Though the dom nant Sinhal ese have often used

rut hl ees nmet hods to crush the novenent for sel f-determ nati on of



the Tam|ls, the Tami| Tigers in Sri Lanka make the Sinhal ese
| ook I'i ke innocent babes.

The freedom of a community to express itself collectively
is the principle that nust be correlated with non-intervention,
whet her that intervention cones from a foreign power or the
state to which that people or nation belongs. Non-intervention
is a principle nmore appropriately applied to the self-
determ nati on of peoples and not the sanctity of states and

exi sting borders.

The state has the responsibility of preserving peace and
security for its own peoples and its nei ghbours. When it can no
| onger do so and the internal conflicts threaten the peace and
security of its neighbours, then sone kind of intervention may
be warranted. The issue is not non-intervention as an absolute
principle. Nor is it the primacy and legitimcy of the state
dependent on its actions to protect the civil rights of its
citizens. The issue is whether the state is fulfilling its
functions vis a vis its own citizens and that of its nei ghbours
- to preserve peace and guarantee the security of its own
subj ects from outside threats.

Thi s means that, on the one hand, humanitarian intervention
is not ruled out a priori. On the other hand, it is not invoked
just because human rights have been violated, even in a mssive
way. The state nmay exist to protect the rights of its citizens,
but its failure does not provide the grounds for intervention,
whet her that is a failure to protect the individual rights of
its citizens or it is afailure to permt the self-expression of
the national entities that constitute the state. A state |oses
its legitmate right to be respected only when it threatens the



peace and security of its neighbours, even if the only rea
threat cones fromthe failures of the state in exercising its
donestic responsibilities.

The freedom of national communities to self-expression,
self-realization and self-determ nation is not a subordinate
principle tothe integrity and the sovereignty of states. Nor do
the political and civil rights of individuals occupy subordi nate
positions. OQutsiders, through such actions as the Helsinki
accords or extensive econom c sanctions, may challenge the
abuses of human rights or the repression of a national group,
but can only engage in humanitarian intervention using mlitary
forces when the repression of civil and political rights and/or
t he suppression of a national group seeking self-determ nation

poses a threat to international peace and security.

The principle of non-intervention in the domestic affairs
of a state was erected not as an end in itself, but as a
normative principle to serve the ethical value of peace and
security. An issue, such as civil rights abuses or the
suppression of the national self-determ nation of a people, no
| onger remain donestic issues when those repressive actions
threaten the peace and security pf neighbouring states, as is

the case with mass flights of humans across borders.

Anal ogi cal Argunments - The State and the |ndividual

One common argunent to defend or oppose humanitarian
intervention is based on the analogy of the state to the
i ndi vidual. States are regarded as equal citizens before the | aw
just as individuals are. According to John Rawm s, the treatnent
of nations in the international field "is anal ogous to the equal

rights of citizens in a constitutional reginme."2? Just as



citizens have the civil rights, the right to express his or her
views in any way as long as there is no harm to other
i ndividuals, so the state is entitled to be secure from the
scourge of intervention as long as that state poses no threat to
anot her state.

But the sane anal ogy can be turned on its head to justify
i nterventi on whenever the individual state is not fulfillingits
function - the protection of individuals. If the first and
primary function of an individual is preserve and care for his
or her owmn life, and if the individual is not doing so but is
starving his or herself to death, then forced feedi ng muy i ndeed
be permtted.

"The purpose of the state organization is to protect
the right of individuals. Because the parties in the
original (contract) position agree to terns of
cooperation that are nutually acceptable and fair, the
aimof the international community thus created - that

is, divided into states - should be to protect the
rights of individuals, not the perogatives of princes.
Therefore, it is doubtful if the parties in the

original position would agree to an unqualified rule

of nonintervention that would jeopardize the very

rights the original positionis primarily supposed to

secure - those that formthe content of Rawm s's first
principle of justice."?

There is a second anal ogi cal argunent used to both oppose
and defend humanitarian intervention. The state is conceived of
as a parent and its citizens are its children so that the state
has a guardian relationship to its children. Elfstrom after
postul ating that "the government of a nation-state stands in a
speci al relati onship sonmewhat simlar to the special
relationship between parent and offspring,"?® uses the anal ogy
to argue against intervention.

"The individual whose rights are being violated is
only one nmenber of a larger citizenry whose rights, in



the great majority of cases, are not being violated

and who will be harmed (i.e., their autonony wll be
i mpi nged) if action is taken on behalf of the injured
individual. It is as if the Samaritan in attacking a

parent beating his child were at the same tine

injuring the source of support of other children in

the famly."?

Elfstrom clains that the explains the "hesitancy of the
courts to renove children fromthe custody of their parents even
in cases of abuse or neglect."?® Evidence m ght suggest that the
courts are not, in fact, that reluctant, but, in any case, this
would nerely reverse the use of the analogy to argue for
humanitarian intervention. This is precisely what Teson does
when he chal | enges the viewthat only governnents are authorized
to interpret the interests of its citizens on the basis that,
"it is widely accepted today that society nay and nmust intervene
to protect children against parental mstreatment."2® TesoOn
turns the analogy around to attack those who Dbelieve
intervention would be an abuse of the autonony of citizens who
al one have the absolute right to determ ne and overthrow an
abuser, as if the child' s autonony would be abused if an
out seider canme to his or her aid when a parent was abusing that
child. Quite the reverse, TesOn argues. The interventionist is
protecting the autonomnmy of the child.

But Tesdén surprisingly msses the key argunment of
Elfstrom s thesis. Teson concedes that, "intervention is wong
where some of the oppressed individuals, perhaps a mjority,
oppose foreign humani t ari an i ntervention (maybe their
nationalist feelings are stronger than their dislike for the
governnment)," and then continues to state that, "Elfstroms
thesis is nevertheless indifferent to that issue."% In fact, as
my initial quote from Elfstrom indicates, this is his main
argunent. Intervention may be appropriate for the chil dren being



abused but it deprives the nmpjority who are not being abused,
and who may even support the governnment, of their parental
guardian. And this was the situation in Irag where the Sunni
maj ority at | east, and perhaps the majority of Iraqgis, according
to April G aspie, the U S. Anbassador to Iraq at the time the
Gulf War broke out. "Although in the Wst Saddam was not
generally recogni zed as a legitimte | eader, a great many lraqis
supported him They may not |ike him but they |ike his program
"It is an illusion to think he is not supported.'"3!

In any case, TesoOn slips arround the issue by nmisleadinly
claimng that the argunent is only about the obligation to
i ntervene, whereas he wi shes to use the anal ogy to argue for the
right to intervene.

"We regard children as having sonme fundamental rights
t hat not even parental authority may override, and so
we consider ourselves entitles to intervene in cases
of serious abuse. Simlarly, citizens have certain
rights that governnments may not I gnor e, and
consequently foreigners are entitled to provide help
to individuals whose rights are being violated by
their governnment."3?

Prof essor Przetacznick is quoted as a source to back up
this right of intervention.

"When freedomis lost a man has the duty to fight for
his own freedom for freedom of his own country and
for the freedom of other nmen. A man has a noral duty
to help all other men who fight for their freedom
against foreign and donestic oppressors. In the
def ense of freedom..and in the fight for the recovery
of freedom nen, people or nations should use all
legitinate nmeans to achieve the sacred task to
| i berate everywhere nen from a domestic and foreign
deprivation of freedom "33



Thus an obligation which becanme only a right is now turned back
into a duty again. And the parent-child anal ogy becones the
basis for a crusading noral and mlitant defence of freedom
everywhere at anytime and any place, the precise formula which

frightens all the critics of humanitarian intervention.

The anal ogy m sses the point. A governenent sending in
mlitary forces to assist those whose rights are bei ng abused is
not an individual hel ping another, thereby taking a risk on his
or her own part. A governenment is ordering its own young nen and
women to take that risk where it may be unclear whether nore
harm wi ||l be produced by the intervention than by the original
abuse. |If the guardianship anal ogy applies to the abuser, it
al so applies to the intervenor, and then the question i s whether
the intervenor is abusing his or her own children when he asks
them to risks their lives to prevent the abuse of other
children. This argument al one should indicate the fallacy of the

anal ogy al t oget her.

Ot her anal ogi es are used which seem nore apt, even if not
exact, in catching the —connection between humanitarian
i ntervention and questions of autonony, though they clearly are
| acki ng in conparative relavance if one does not want to suggest
that a state involved in massive abuse of the rights of its own
citizens has lost the ability to make decisions for itself. One
of these is intervention when an individual is nentally or
physically ill. Professor Brownlie uses the extreme case of
eut henasia.® |'Il |ook at the sane issue fromthe angle of the
right of a state in its death-throws, not to argue that the
anal ogy provides a direction for resolving the dilemm, but
because the anal ogy indicates the inadequacy of this type of

anal ogi cal argunment.



The analogy is this. In the nmpbdern nation-state system
protecting the absolute sanctity and autonomnmy of a sovereign
state and its territorial integrity is akin to protecting the
absolute sanctity of the life of the individual even when that
nati on-state has becone dependent on an external supply |ine of
life support systenms for its continued naintenance. OQutside
nations are not entitled to intervene, except to supply relief
and enmergency treatnment to sustain that life. Some would go
further and argue that humanitarian intervention, wthout the
consent of the individual state, would anount to the provision
of unwanted medical treatnment and would violate the integrity

and rights of the individual state.

I n ot her words, humanitarian intervention, as defined above
interms of the use of mlitary forces to protect the rights of
a mnority popul ati on being subjected to abuse, goes beyond the
legitimate bounds of the noral debate about intervention in
cases of atermnally ill patient. In that case, the debate is
bet ween those who would give others the right to deny nedica
treatment and those who insist that it is their responsibility
to provide such treatnent even though the patient my even be

comat ose.

For exanple, "the right to interfere"”, that is the right to
send humanitarian aid (not, note, mlitary forces to protect the
Kurds) into the hitherto sacrosanct internal affairs of a nmenber
state of the United Nations w thout the consent of that state,
was evidently first publicly broached at a conference in 1987 at
the Law School of the University de Paris-Sud, a conference
appropriately co-sponsored by a nedi cal group, Medecins du Monde
and attended by phil osophers as well as famous individuals such
as the actor Yves Mointand and the French President's wfe



Daniele Mtterand. The result was a government initiative in
Decenmber of 1988 in the United Nations General Assenbly which
gave formal recognition to the right of NGO s to provide such
aid

on their own initiative and, inplicitly, w thout the consent of
the host state. The General Assenbly Resol ution 45-100 of 1990
rei nforced Resol ution 43-131 of 1988 by providing the nmechani sns
for NGOs to reach the victims in need of aid. The Security
Counci| Resolution 688 of April of 1991 was seen by the backers
of the earlier resolutions as translating the soft laww th only
noral force of the General Assenbly into the hard |aw of the
Security Council, where there was a right of enforcenent, 3 but
no clear stipulation that this would directly involve the use of

foreign mlitary forces.

In other words, in the donestic debate over an individual's
aut ononmy when facing death, the issue was whet her other
i ndi viduals have the right to interfere to stop feeding an
i ndi vi dual who was comat ose when the traditional norns had been
that intervention was only allowed to sustain life. In the
international arena the bebate was reversed. The issue was
whet her outside parties had the right to intervene to provide
food and nedi cal assistance against the traditional norm which

prohi bited such intervention.

Not only does the anal ogy seem to break down because the
sides of the debate seem to have reversed position -
traditionalists in the case of individual norality hol ding that
one can only intervene to provide aid but not deny it, except
with the explicit consent of the individual to which the aid is
to be given (as in the form of a Iliving will), while

traditionalists in the international arena hol ding that one can



only actively provide aid with the explicit consent of the
i ndi vidual state. In the one case, aid is provided, unless it is
explicitly refused. In the other case, aid is not provided
unless it is explicitly requested or, at the very | east, consent

is given to its provision.

What is the noral issue in each case. In the case of
medi cal treatnment for an individual, nmedical personnel face a
dil emma. On the one hand, they nust respect the autonony of the
the individual and his or her right to decide what nedical
assi stance is acceptable. On the other hand, they al so have the
obligation to act in the patient's best interests.® In the
i nternational case, states have the obligation to respect the
aut ononmy of other states but there is a question whether any
aut hority has been assigned the responsibility of caring for the
"best interests"” of the state or its citizens. Assune for the
noment that, through the two international covenants on hunman
rights, the United Nations has been given this assignation, then
the United Nations is akin to the nmedical profession in being
faced with the dil emm of being required to respect the aut onony
of its menber states and, at the same tinme, its responsibility
for taking care of the human rights of the menbers of the states

whi ch constitute its own nmenbership.

In the case of individual noral issues of intervention for
the health of the patient, the general principle is that the
aut onony of the patient, rather than his best interests, will be
decisive in all such cases. In the United States, in accordance
with the so-called Mssouri rule of the Suprenme Court,
intervention is endorsed in the case of inconpetent individuals
unl ess there is decisive evidence that the individual decided to

the contrary. In other words, one cannot unilaterally decide to



stop giving aid unless one has explicit authority from the
individual to which the aid is being given, to stop such
assistance. In the case of aid to states, tradition ruled that
one could not start giving aid unless one had the explict
consent of the state receiving the aid. In the case of
humani tarian intervention for conmatose patients, the M ssouri
rule i s being challenged in favour of a rule where evidence need
only be given that, were the patient conpetent, he or she would
decide to have the technical support equipnment cut off. In the
case of humanitarian assistance for states, the traditional rule
of non-intervention is being challenged to insist that aid be

given even if the consent of the state is absent.

There is another angle at which to | ook at the issue, not
from the analogy of the autonony of the individual to the
autononmy of the state, but from the responsibilities of
authoritative institutions. In the case of the state and the
individual, the state has been given the positive right,
traditionally, to intervene with the autononmy of the individual
to prevent abortion even if in nost |iberal western states that
right of intervention is restricted to the third trinmester of
pregnancy. This has presumably be done on the basis that the
state bears a special responsibility to protect |life, and the
only debate is when the foetus is considered to be a |iving
bei ng.

In the case of the relationship of the international
community to a nenber state, the international institutions
traditionally were not given any right to intervene even when
i ndividual states termnate the lives of its nmenbers for
what ever reasons that state decides to do so. Though
international institutions nmay have been given a right in the



protection of the human rights of those nmenbers, it could not
intervene to prevent the state's decision to 'abort' the lives
of its individual nembers. Again, the sanme traditionalists who
demand the right of the state to intervene to prevent abortions
in the case of individuals tend to be the sane peopl e who resi st
the right of intervention when another state is aborting the

lives of its own people.

The point of using these analogies is not to indicate that
conservatives and |iberals are both hypocritical in arguing for
very opposite positions in the case of intervention in cases of
individual norality and in international behaviour, but to
suggest that anal ogous argunments fromthe requirenents of noral
rel ati ons between individuals and between states just do not
seemto work. The autonony of the individual and the autonony of
the state are two very different kinds of autonony. They seemto
be akin in that the negative right denying others the right to
intervene in a decision which belongs to the individual person
or state alone seens simlar, but the real debate is over what
decisions remain the exclusive property of the individual to
make. The direction of history seenms to be on the side of
increasing the rights of the individual to enhance his or her
autonony while, partly in response to the recognition of those
increased rights, to reduce the areas of autononous action of
states, particularly where those actions infringe on the rights
of i ndi vi dul s. This alone suggests that the classical
parallelism between noral codes covering the realtionship of
i ndividuals and the states to which they are nembers and the
rel ati onship between states and the organi zati ons of which they
are nmenbers just does not work.



This neans that the underlying conception of consent and
self-determ nation as applied to both individuals and states
needs to be explored further.

Non- I ntervention and Consent

The issue of consent has been raised both to argue agai nst
and for humanitarian intervention. As John Raw s depicts the
theory of consent, pluralism depends on the normative
committment to noncoercion and to the achievenent of "free and
willing agreement".3 Thus, Donnelly argues that, the "noral
foundation of nonintervention is self-determ nation, "3 whereas,
"Humanitarian intervention rests on the presunption that a
genoci dal regime does not have the consent of the people, so
that the general rule of nonintervention does not apply.” In
rebuttal, Donnelly clainms that, "Such an argunent confuses the
injustice of a regine with the right of others to renmedy the
injustice."*® This follows Walzer's dictum that outside
intervention cannot nmake the mpjority population of a state
better than they want to or can becone.

But those who argue for humanitarian intervention claim
that the very restriction on intervention depends on a principle
of recognizing the legitimacy of a regine, and that legitinmacy
is in turn dependent on whether the reginme acts to protect the
rights of its citizens. The prescription against interventionis
restricted only to those states, "which conduct thenselves in
conpliance with the principle of wequal rights and self-
determ nation of peoples”...and this is only "possessed of a
governnment representing the whole people belonging to the

territory without distinctions as to race, creed or col our."4°



In contrast to this view of legitimcy as dependi ng on how
the state respects the human rights of its citizens is the
Wal zer
conmmunal integrity thesis where, "the rights of contenporary nmen
and wonmen to live as nenbers of a historic comunity and to
express their inherited culture through political fornms worked
out anong thenselves"4 is primary. As Wil zer depicts what has
become known as the "fit thesis', "unless a government grossly
mstreats its people, foreigners are to presune that the
gover nment S legitimte and t herefore, refrain from
intervening."4 In contrast, for Teson, "Agovernment is
legitimate in internal and international relations when it
observes a certain human rights standard determ ned by
obj ectively valid (although not self-evident) principles of
political justice."* Legitinmcy would seemto be defined in a

way sinmply to support or oppose humanitarian intervention.

Behind the issue of the correspondence of the requisite
condition of the <consent of the people to prevent any
intervention, international humanitarian law is cited*, in
particular, Article 1,2 of the UN Charter, the friendly
rel ati ons clause, which is based "on respect for the principle
of equal rights and self-determ nation of peoples” and the
CGeneral Assenbly Resolution 1514 that, "all peoples have the

right to self-determ nation.”

But the Universal Declaration of Human Rights nakes no
reference to the self-determnation, and only deals wth
i ndi vidual and social rights, not the rights of peoples or
community rights. Although Article 21, paragraph 3 states that
the will of the people shall be at the basis of the authority of
governnment, Article 2, paragraph 7 of the UN Charter 1is



unequi vocal . "Nothing contained in the present Charter shall
authorize the UNto intervene in matters which are essentially
within the domestic jurisdiction of any state.”

Thus, although consent is a principle of self-governnent
that the UN recognizes, the absence of such consent does not
legitimate intervention. And the reason is clear. The peace and
security of states is a higher normthan the exi stence of states

based on the consent of its citizens.

Now it is clear that for individual rights theorists in the
tradi tion of John Locke, what nakes governnment legitimte is the
consent of the individual. Simlarly, for witers in the
communi tarian tradition of Rousseau, "the duty of obedience is
owed only to legitimte powers"4 and unless a ruler transforns
force into right and obedience into the accepted duty of the
citizens, there is no legitimcy. But a nunber of witers have
chal l enged the very basic thesis that there is a connection
bet ween I egiti macy and the correspondi ng obligation to obey the
governnment, and the issue of consent. For, they argue, nerely

being a 'menber’' entails obligations qua nenber. The issue is
not one of consent, but nmenbershi p and bel ongi ng. Thus, for even
a civil society to exist where an individual is permtted to
persue private ends, there nust bea system of universal ethical
rules, a systemof rights and obligations binding on all nmenbers
of the system Menbership in the state, for Hegel, provides this
ethical framework of rights and obligations. 46

"Why should | (a nenber) accept the rules of the club?
is an absurd question. Accepting the rules is part of
what it neans to be a nmenber. Simlarly, 'Wy should
| obey the governnent?' is an absurd question. W have
not understood what it nmeans to be a nenmber of a



political society if we suppose that politica
obligation is sonething that we m ght not have had and
that therefore needs to be justified. "

Obl i gati ons cannot be rai sed about duties to governnents in
general, but only in reference to specific |aws or duties. But,
as Carol Pateman points out?, it nmay raise questions about our
obligations to specific fornms of governnent. "Any argunent that
noves straight fromthe conceptual connection between 'being a
menber of a political society' and 'political obligation' to
conclusions about our obligation to specific political
institutions is stretching purely conceptual anal ysis beyond its
proper limt."4°

While | believe Carol Pateman's point is well taken, it
does not challenge the major issue of a Rechtsphilosophie, that
we may not be obliged to this or that type of state, that is, a
l'iberal -
denocratic type of state based on consent or a dictatorship, but
we nmust bel ong to some state to have rights and obligations. The
real question is whether and wunder what conditions those
obligations have limts such that | refuse to accept specific
obligations that the state inposes and, at the extrenme end of
that spectrum ny sense of obligation to the state itself and
everything it stands for ends and | declare nyself, in effect,
stateless. Further, when | declare nyself as such, what
obligations does the international comunity have towards nme if
that state begins to persecute nme and others like me? In sum
why should the state lose its international legitimacy if |arge
nunbers of citizens in effect say they no |onger accept any
obligations to the existing regine and the state, in turn,

persucutes those deefectors?



Janmes Fishkin proposed two general kinds of |egitinmacy
criteria, procedural criteria entailing conformty to sone
procedure or decision-rule which define the necessary and
sufficient conditions for legitimate actions by the regine
(consent, unanimty, majority rule or, one he hinself proposes,
t he absence of intensity of opposition), and structural criteria
whereby the political-economc arrangenents are ethically
acceptable if they achieve the prescribed distribution
(equality, wutilitarianism Rawlsian maximn justice).% The
poi nt he makes is that any procedural or structural criterion
will, in certain circunstances, legitimte a policy which wll
i npose severe deprivations when an alternative policy would not
- his definition of tyranny. Thus, consent is an inadequate

criterion for legitimtion of a regine

There is a separate objection to the use of consent or
self-determnation as a criterion of legitimcy. A governnment
has legitimte authority if its citizens conply with its
deci sions without coercion. A citizen is norally obliged to
conply with the decisions of such a governnment. But a gover nment
may exercise authority over nost but not all of its citizens or
all of its territory. Is it a legitimte government? Legiti mcy
entails not only procedural and structural criteria, which other
governnments may use, but there exists a separate and different
external criterion - the recognition of such a governnent as
havi ng de facto power by other governnents, that is, exercises
authority over nost of its population and nost of its territory.
Thus, a governnent may have the consent of the population - the
governnment of Slovenia in July of 1991 - but not be recognized
as legitinmate, or, as in the case of the governnent in Zagreb,
it may be recognized as legitimte but exercise virtually no
aut hority. 2



In sum consent or self-determnation is neither a
sufficient nor a necessary conditon of legitimcy even when it
is argued that consent is a necessary basis of both political
obligation and authority. Nor are other states norally obliged
to use consent as a necessary criterion for granting |legitimcy

to the state and its governnent.

Conditions for Intervention or Non-intervention:

A nunmber of argunments both supporting and opposing
humani tarian intervention use as a Kkey consideration the
evol ution or non-evolution of international instruments which
could legitimate intervention as a humanitarian rather than an
action of a self-interested state. My own point, which can be
made quite succinctly, is that the international agencies who
should be the disinterested parties - the International Red
Cross, the United Nations - are not the supporters and advocates
of humanitarian intervention, but the ex-political and econom c
i nperi al power s are. Furt her, since the humani tari an
intervention in Iraq was not initiated as a nultilateral but as
a unilateral action, it provides no evidence for the evol ution

of such international institutions.

There i s anot her conditional argunment that has been used to
argue against humanitarian intervention - the absence of
adequat e know edge on which to base any intervention. M chae
Wal zer makes this point when he clainms that foreigners, "don't
know enough about its (a people and a governnment's) history, and
they have no direct experience, and can form no concrete
judgenents, of the conflict and harnonies, the historical
choices and cultural affinities, the loyalties and resentnents,
that underlie it."5% Wthout such know edge, foreign states | ack

t he knowl edge to nake the appropriate judgenents to guide their



conduct. Jack Donnelly nakes the sane essential point in a nore
nmodest way. "While there have been mpjor advances in recent
years in human rights fact-finding, even the facts are subject
to consi derabl e uncertainty and partisan abuse. "> For virtually
all agree that if there is to be humanitarian intervention, it
can only be done in cases of gross human rights abuses. But that
poses problens with establishing evidence for the nunber of
cases, the proportion per capita, the nunbers of those that were
jilled or injures who were non-conbatants and the proportion of
those who were killed sinply as a result of "collateral damage".
And even then, given all these factors, there has to enmerge an
institutional procedure and substantive agr eenment for
establishing a threshold, above which the human rights
violations are deened to be "gross". Even then, and this does
not exclude international bodies as Israel would contend, one
has to take into account ideology and interests that may di stort
such judgenents.

Yet the Kurdish case seens to belie this argunent. Though
there are and will be disputatious cases where the warrant for
action in terns of adequate know edge and the basis for naking
an unbi ased assessnent is |acking, there would seemto be cases
t hat
where the evidence is clear and overwhel m ng. But if we exani ne
this case, what is the evidence - a historical record of
systematic human rights abuses, a harsh repression of a
rebellion, but nost of all a mass exodus and the clear and
unequi vocal suffering of those trapped in the nountains and

prevented from crossing the border into Turkey.

Wal zer and Donnelly are right in that the absol ute nunber
and proportion of human rights violations were not docunented,



nor was there time to docunent them Further, in the
international definition of a refugee, one need not produce
evi dence that one's human rights have been violated but only
that one has a "well-founded fear". The advocates for
humanitarian intervention, in focussing on w de-spread human
rights violations as the key epi stenol ogi cal factor, would seem
to be barking up the wong tree. One needs only to docunent
subjetive factors - fear and suffering, ironically easier to do
t han the objective evidence needed to establish systematic and
w de-spread human rights violations. For the act of flight and
the suffering endured is sufficient.

There is a third conditional argunment which has nothing to
do with knowl edge or with institutional nmechanisns being in
place to make authoritative disinterested judgenments and
everything to do with capability and the willingness to act.
There m ght have been 1,000,000 Tibetans killed, a very high
proportion of its population, since the Chinese occupied that
country. Does anyone envi sage the international community acting
agai nst the nenmber of the Security Council with 20% of the
wor |l d's popul ati on? Put cynically, for humanitarian i ntervention
to occur, the "necessary conditions seem to include very |ow
prospects of successful retaliation or loss of benefits, the
absence of Cold War concerns..., and an unusally high |evel of
popul ar interest. In practice, this inplies restricting
humani tarian intervention to acting agai nst weak, notorious and
particul arly peripheral countries, especially pariah reginmes in

relatively insignificant countries."5®

Donnel ly's own exanples of Rwanda, Burundi and Guatemal a,
t hough not the I ndonesian action in East Tinor, which were weak,

notorious and particularly peripheral, did not invite



interventions, whereas Iraq, which was a central power in the
Gulf region, did. Pakistan was not weak and peripheral when
I ndia intervened. The kernel of truth in Donnelly's claimis
that humanitarian intervention would be adm nistered unevenly

and probably not against the nost powerful states.

But since when do energent new international institutions
and practices have to cone into existence in their nost pristine
form 1In fact, one can cite numerous instances in which
international humanitarian practices enmerged for the nost
cynical of notives. Let me cite but two eanples. The Nansen
paasports which provided refugees with travel docunents so they
could seek a safe haven were w dely accepted, not because
governnments were so interested at the tinme in refugee
protection, but because they wanted to get rid of the refugees.
Secondl y, when at the Evian Conference in 1938, t he
international community accepted for the first time an
obligation to help refugees, but at that time it was but a
cynical public relations exercise on the part of the Roosevelt
governnment to give the inpression of action on behalf of the
Jews fleeing Nazi Germany, who knew at that tinme that the very
sane acceptance of an international obligation would becone the
foundation stone for creating an international reginme to provide
relief and protection for refugees. Cynicism in the historic

energence of humanitariani smcan beconme a virtue.

There is a fourth relevant condition which is cited as a
reason not to introduce humanitarian intervention in the formof
foreign mlitary forces on the territory of a sovereign power to
protect endangered mnorities - the existence of alternative
extra-territorial instruments, such as econom c sanctions, what

Donnelly calls "positive non-intervention".% The Kurdish case,



as well, | believe, as the nore disputatious case of the Iraq

i nvasi on of Kuwait for international mlitary action to counter
aggression, made clear that tine was not available to save the
Kur ds usi ng econoni ¢ sanctions. Humanitarian i nterventi on shoul d
be an instrument of final resort. But the argunments suppoting
its use as a final resort cannot then be used to deny its utlity

al t oget her.

Consequenti al i sm

The most telling argunent, in ny mnd, against the
i ntroduction of humanitarian intervention as an instrunment of
protection for persecuted peoples has been the negative
consequences of such actions - the prospect that nore suffering
will be wought by the intervention than |ives saved and the
precedent set for abuse.

Beitz makes the first point succinctly. "I have not
advocated the use of mlitary force to nove national societies
toward conformty with any particul ar noral principles...For ne,
it is that the prospects of reformintervention in unjust states
are normally uncertain whereas the costs in blood and treasure
are certainly extreme."5% Further, the suffering which would
result from adopting alternative choices, such as the use of
econom ¢ sanctions, nust be wei ghed agai nst the prospect of the
suffering that may be wrought if humanitarian intervention is

utilized.

But this is an argunment, not for ruling out humanitarian
intervention altogether, but for ensuring that the way in which
one intervenes is both effective while m nim zing the chances
for confrontation and conflict. It is an argunent for taking
great care about its enploynent, just as one is urged to be very
cauti ous about the situations and the conditions in which one



utilizes a newly invented radically invasive technique in
medi ci ne. Contenporary mlitary strategies and tactics nust be
enpl oyed to ensure sufficient force is enployed to intimdate
t he eneny while providing adequate protection, without, at the
same time, threatening the territorial integrity of the state.
Further, the prospective suffering of alternative choices wll
have to be wei ghed.

The real concern is that the precedent will be used and
abused in situations in which humanitarian intervention is
ei ther unwarranted or is nmerely a cover for a power play by a
state where self-interest 1is enployed in the guise of
humani t ari ani smagai nst "weak nei ghbours whose civilizations are
held in contenpt and under circunstances that have nmore to do
with self-interest of the '"liberators' than the 'liberated' .">58
"Behind this concern is the rule utilitarian argunment that,
regardl ess of the consequences of the particular case, the
implicit normof the particular act inplies a general rule; we
ought not to adopt a rule in which, in its observance, the
overall consequences have a (high, reasonable) probability of
produci ng nore harm than if the norm were not adopted."% As
Jack Donnelly succinctly puts it, "Intervention is a serious
enough problem w thout offering great powers a fine-sounding
cover for self-interested schenes...priority ought to be given
to mnimzing opportunities for intervention, rather than
creating doctrines certain to be abused to justify self-
interested actions."% He puts his case even nore strongly as
follows: "The noble ainms of such |legal idealism however, are
subverted by precisely the noral 'defects' they attenpt to
reform 'Advanced values may suit a conmmunity that has reached
an appropriate level of political, enotional, intellectual and

institutional developnment. In practice, however, the current



‘corruption' of real states and the absence of effective
international authorities to restrain themvirtually guarantee
pervasi ve abuse of a principle of humanitarian intervention.
Therefore, establishing such a principle is likely to produce a
wor se situation, as defined by the values being pronoted. These
val ues may even be corroded through pervasuve cynical abuse."?5!
The result could be "a new normative basis for recourse to war
that would give powerful states an alnost unlimted right to
overt hrow governnents all eged to be unresponsive to the popul ar

will. "6z

Schachter, in the l|ast quote, however, was not arguing
against an absolute ban on the use of mlitary force for
humani t ari an purposes, but for the evolution of internationa
rul es and agreenents on the enpl oynent of such force to prevent
abuse. The benign effects can be greater than any bad precedent
if the innovation is acconpanied by very strict and limted
rules for its application so that humanitarian i ntervention does
not become "sinply a cloak of legality for the use of force."8
Though Donnelly is cynical about the corruption of states and
the possibility of the enmergence of such rules, paricularly
enf orceable ones, as to be wary about the introduction of
humani tarian i ntervention, the argunents made count only agai nst
the timng and the conditions under which this newinternational
institutional device 1is introduced and not against its

i ntroduction per se.
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