Understanding Trans Racialized Youth Autonomy
in Health Care Decision Making in Ontario

Natasha Gitanjali Lena

A THESIS SUBMITTED TO THE FACULTY OF GRADUATE STUDIES IN
PARTIAL FULFILLMENT OF THE REQUIREMENTS FOR THE DEGREE
OF MASTER OF LAWS

GRADUATE PROGRAM IN LAW
YORK UNIVERSITY
TORONTO, ONTARIO
APRIL 2019

© Natasha Gitanjali Lena 2019



Abstract

This thesis reevaluates the concept of autonomy and the possibilities for trans racialized
youth to practice it in current health care demisinaking contexts. After discussing access to
health care in Ontario for this demographic using diverse research, an analytical foundation is
laid using legal pluralism, relational autonomy, transgender theory and disidentification theory.

The study useBhotovoice with trans racialized youth to produce visual texts analysed using
thematic network analysis. Secondlye study considers how togethleww and medicine
discursively work to encourage lawakers and health care providers to undermine the
autanomy of trans racialized youth. Authoritative diagnostic and clinical texts are examined
alongside decisions from courts and tribunals where trans racialized youth are present.

Despite the aut on dHegth Gare @ansemt Acitructural@meradility, o 6 s
judicial paternalism, failure to mandate youth awareness of health care rights and professional

ignorance restrict the autonomy practice of trans racialized youth.
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Chapter 1. Searching for Trans Racialized Youth

Introduction

A timeline of the events that propelled me to research the autonomy experiences of trans
racialized youth in health caveéll give you the readersome perspectiveln 2014, North
Americans were stunned when Leela Alcari6yearold trans teepwalked in front of a truck
on the Ohio Interstate, because she could not
transition. Her suicide note, posted to her Tumblr page, describbtetiaess of her future as a
fiman i fOnlg onaear before her suicide, the American Psychiatric Association
of ficially renamed Al cornds diagnosis of nAgen
pat hol ogi zi ng @ Ge n d earsioof itslpagnostic andStatistical Manaal | at e s

of Mental Disorders (DSA).2 |

=)

the same year as Alcornédés dea:
identity and gender expression to its Human Rights Code as a prohibited ground of

discrimination in response to yearditifjation and activism by trans communiti€hen in

1 Since race is constructed socially, | use race as a process, the Report of the Commission on Systemic Racism in the
Ontario Criminal Justice System defined racialization |
differentand unequal in ways that mat t ©ntario Human®RighiscCommissionp ol i t i
& Ontario Human Rights CommissioRplicy and guidelines on racism and racial discriminati6foronto:

Ontario Human Rights Commission, 20@5)11.

2Alcornbs original Tumblr was deleted at her parents' requ
Al cornés Blog (Lost 2014 Tumblr Webpage) o, (30 Decembel
<http://lostmediaarchive.wikia.com/wiki/Leelah_Alcorn%27so®l(Lost_2014 Tumblr_Webpage)>.

3 American Psychiatric Association & American Psychiatric Associafd@it+5 Task Force, Diagnostic and

statistical manual of mental disorders: DSKJ 5th ed. Arlington, VA: American Psychiatric Association, 2013);

American Psyclhitric Association, DSM V Update Supplement to DiagnastitStatistical Manual Of Mental

Disorders Fifth Edition (American Psychiatric Association Publishing, 2016) at 19.

4 An Act to arendthe Human Rights Code with respect émder identity and gender expressi@0120619, 2012
2012C7Tobyds Act (Right to be Free from Discrimination a
Expression]) Ontario Human Rights Cod&SO 199(QOntario Human Rights Code



2015, Ontario passed a statute banning the use of conversion therapy by mental health
professionals on LGBTTQ and questioning minors in Onfaliat er t hat vyear, Tor
for Addictions and Mntal Health (CAMH) closed the youth wing of its Gender Identity Clinic
(GIC) to new patients after an independent review was conducted amidst a trans community
outcry over conversion therapeutic practices deployed against gender questionirfgiyauth.
Clinic had built its international research reputation through treating over 650 pafiwets.in
2016, the amended Regulation 552 oftealth Insurance Adtmproved OHIP delivery to
allow more classes of healthcare practitioners to recommend trang paogénder affirming
surgeries thus reducing the years long wait lists at the CAMHGHken collectively, these
were considerable legal and social policy reforms that would ostensibly improve conditions for
Ontario trans youth in the same situatiorLasla Alcorn.

Indeed mainstream LGBTTQ activists and allies celebrated provincial and federal human
rights recognition for gender identity and gender expression and the availability of punitive

sanctions for hate crimé@set, critical trans scholars arattivists called these reforms symbolic

5 An Act toamend the Health Insurance Act and the Regulated Health Professiqri®8ttregarding efforts to
change sexual orientation or gender ider8iy 2015 C.18.

SWhile CAMHG6s External Review was removed from their we
review of Gender I dentity Clinic ofineom websitedo, The Va
<https://thevarsity.ca/2016/02/08fob-removesexternaireview-of-genderidentity-clinic-from-website/>; the

archived copy of theXEt er n a l Review was accessed through Cristan W

Sexology Part 10, (2016), onl i ne:-th&Risesardfalkaf-tidco Di sco Sexol
sexologydr-zuckercamhconversiortherapy _n_19556.htmi> [Williams].

Erin Anderssen, fiGender identity debate swirls over CA
Februay 2016), online: <http://www.theglobeamail.com/news/toronto/gendéatentity-debateswirls-overcamh
psychologisttransgendeprogram/article28758828/>.

8 Health Insurance A¢tl99, RSO 1990 C H6 [Health Insurance Act], RRE90, 552.

9 An Act to amend the Canadian Human Rights Act and the Crimina, @82017, 2017 C 13 [An Act to amend

the Canadian Human Rights Act and the Criminal Cadle};hn | bbi t son, AWith gender i de
leadership in advancing humani ght so, online: <https:// wwwgendéregl obeandr
identity-bill-canadashowsleadershigin-advancinghumanrights/article35323583/>; Phile i denr ei ¢ h, ifSena
passesBil€L 6 whi ch defends transgender rightso, (16 June 20
<https://globalnews.ca/news/3532824/sefmtssedill -c-16-which-defendstransgender i ght s /-®6;moré@ Bi | | C



and even detrimental to marginalized segments of trans commudfi&iesilarly, since the mid
90s enactment of its health consent statDteario celebrated the autonomy of the individual to
make decisions aboutdin health, yet it seemeftom anecdotal evidencthat trans racialized
youth do not actually enjoy this autonodtyThis is because they are not accessing gender
affirming treatments at the same rate as their white youth counterparts. My broad research
project is firstly to verify and understand the reasons behind this inequitable phenomenon by
examining the law and policy undergirding the medexgal regulation of care to trans racialized
youth and secondlyp undertale to learn from their experiencavout health care decision
making firsthand in their own words and photographs.

| beganby mapping the terrain of existing academic literature about trans racialized youth.
Two challenges characterized this initial review: Firstly, the group at the li¢hit cesearch
embodies specificities of race, gender identity, ability and age simultaneously. Their lives are
constituted throughout these intersections and yet the literature concerning trans youth is
anything but intersectional. Research mostly pestéd white youth but is presented as
universal. Secondly, my research question compelled me to straddle several disciplines that
produce different and contesting knowledges about trans paaghgouth Thus, with
intersectionality and interdisciplinarity mind, | searched for overlaps through health and social

science research, legal theory, trans studies and medical history for information about trans

reason to celebrate for Torontatn s mar cher so, (23 June 2017), online: CB
<https://www.cbc.ca/news/canada/toronto/toretnemsmarchpride-bill-c-16-1.4176011>.

P viviane NamasteSex Change, Social Change: Reflections on Idemigyitutions, and ImperialisriCanadian

Schol arsdéd Press, 2011); Dean Spade, fAWhatods Wrong with
Transgender Gend Stud (Philadelphia: Temple University Press, 2012).

1 Health Care ConsdAd, 1996, ® 1996, c. 2, Sched, &overnmenbf Ontario, 24 July 2014ealth Care

Consent Adt



racialized youthoés materi al ¢ o n*8iFurthérroonesfrom h e a | t
the ouset of this project | affirmed the importance of using as much literature as possible by
trans racialized scholars and where thiag not available, white trans scholars. Deliberately
then my review begins with the work of a group of critical trans saisolvho research how
sexual and gender difference is absorbed and mobilized by discourse producing institutions such
as medicine and | aw into F3Transwobdoldur catifuedeeksc h n o |
to articulate the voices and interests tdd&, Indigenous queer and trans communities of colour
(BIPOC). My project is necessitated by the ongoing dismissal of trans BIPOC lives from within
mainstream trans activisms, clinical research, and trans archives.

My work is unique as it speaks acro$®n disparate fields and does so in a coherent way that
shares new data and advances the thinking in each individual field. Specifically, my work
intersects Children and Youth Studies, Queer and Trans Studies, RéamlTheory, Legal
Philosophy, and Blalth Equity Law, within overarchingaradigms of.egal Pluralism

andqualitative researchsingartsbased/Photovoicamethodology.

Defining “Youth?”

There are many different terms that are used to discuss tharages of the participants in

thisreseafc . Cat egories such as fAchildrend, fAadol es

12 Kristin Luker, Salsa Dancing into the Social Scien¢darvard University Press, 2009) afi8B describes the
bedragglediaisy method for conducting interdisciplinary literattegiews.

13 Jin Haritaworn, Adi Kuntsman & Silvia Posocco, e@sieer Necropolitic§Abingdon,Oxon: Routledge, 2014) at
3

“C Riley Snorton & Jin Har it awo RaflectiofiohVialenseDehteandtoep ol i t i c ¢
Trans of Color Afterlifed iTmns§endersStudieS Reagbkewe York:& Ar en Z Ai .
Routledge, 203) 66 at 6769.



commonly used in law, medicine and social services to refer to, treat and govern yound®people.
The way institutions and academic fields discursively deploy age categoriesvaholanental
life stages reveals a lot about each instituBgrevailing values and practical goals. As | will
explain, these terms are not mutually exclusive nor are they standardized in provincial, national,
and international contexts.

Statutory law ses categories to make an -dgesed distinction between people. For example,
the term Aminor"™ distinguishes younger peopl e
Amajorityo which was once synonynmme@ with att
Majority And Accountability Acttates the age of majority as *8nterestingly, while 18 year
olds are allowed to vote they may not purchase cigarettes, alcohol or marijuana until they are
1917 In the federal realm of criminal law théouth Criminal Justice&d e f i nes a fiyoung
personod and a fAyout ho a'8Agdotmapktyeand healthecarea ges o f
consent legislation in Canada varies across each province. The words "infant" and "child" and
Ami noro are used i nt e rndehtlerageefarajoriyy fot each previnaer t o
Forexamplejn British Columbia, anyone under the age of 19 is a minor ankhfifuecy Act
regulates their health care consént.

At the international |l evel the Und83asd Nati on

people aged 124 years in its research, documentation and advd€atywever this does not

15 S0 Ah Kwon, Uncivil youth: race, activism, and affirmative governmentgldyrham; London: Duke University
Press, 2013) at 229.

16 Age of Majority and Accountability Act, R$1990, c. A.7, s.1.

17 Canada Elections AGC 2000, c. %.3;Liquor Licence AGtRSD 1990, c. L.19 s. 3BBmokeFree Ontario Act
2017, SQ2017, c. 26, Sched. 3 s. 3(Dannabis Control A¢t2017, ® 2017, c. 26, Sched. 1 ss. 7 and 10.

8Youth Criminal Justice A¢BC 2002, c. 1 s 2(1).
19 Age d Majority Act[RSBC 1996] Chapter7 Ss. 1 Andlafants AcfRSBC 1996] Chapter 223 S.17.

®yYUnited Nations Educational , Scileenftiinfiitci oannod WHEUAI®t 1u7r)a,| oQr
Mean Youth<http://www.unesco.org/new/en/socamhdhumansciences/themes/youth/yoedefinition/>.



align with theConvention on the Rights of the CHIdCRC) wher e t he category

extends up to, but not including, 18 years of &ghis range isnuch wider than domestic

definitions of children, that stop at age 12, and is most likely deployed as a strategy to protect as

many young people as possible under the CRCOs
At the turn of the 20 century, psychology as a field led the movestablish adolescence as

a category denoting a physical and emotional stage of human develdpBgmthite/Western

externally measured standards, emerging out of adolescence involves exhibiting: physical

changes, developmental changes associated wilkwaf independence, material independence,

established peer social groups, and romantic relationships of perm&h8iméarly, in the

practice of pediatric medi @dadiatecians indtead useghem @ mi n

medical term "adolescest who are defined by their physiological stage ad83ear old$* In

medicine, fAchildreno #Tfkepebiphiecahdeer mnhaadgl

l egal term fAmi nor oO-loaedrcanyotatmnstyal thety eehaingrevaienher a | |y

medical and legal sources | examined for this thégise way both terms are used have limited

capacity to capture the experiences of trans racialized youth, such as transphobia, and racism that

21 Convention on the Rights of the Child Geal Assembly resolution 44/25 of 20 November 1989, Article 1.

22 G Stanley HallAdolescence: its psychology and its relatido physiology, anthropology, sociology, sex, crime,
religion and educatioffNew York: Appleton, 1907).

2 bid.

2D,Sacks, TfiAge |l imits and adolescents | Cang@ahi an Paedi a
Paediatr So&https://www.@s.ca/en/documents/position/dieits-andadolescents>.

25 |bid.

26 Marlis BuchmannThe Script of Life in Modern Society: Entry Into Adulthood in a Changing Wigshiversity

of ChicagoPress, 1989); James E C6té & Anton Allalaeneration on hold: coming of age in the late twentieth
century(Toronto, Ont: Stoddart, 1994 Johanna Wyn & R D Whité&Rethinking youth(London: Sage Publications,

1997).Legal clinics serving people under dSe the term youth notthevalbead en t er m Ami nor 6 such
Children and Youth.



are not bound by age or physiological paraméteisinor youth may encounter specific barriers
related to parent al consent to minords heal
pubertyrelated care. Yet as this chapter demonstrates, parental controls and financial and social
barriers to independé housing and secure employment extend to trans racialized and
particularly Indigenous youth in early adulthood even more than their white or cis counterparts

of the same generatiGh.

I n contrast, the term fAyout Hhagethat enoompasses a t

both children and young adults, minors and people who have reached the age of fA3jetijty.
in the Canadian operational administrative contesage of the category of "youth" has

proliferated and the category itself has broada&nieor example, Employment and Social

Development Canada (EDSC) did not define youth but canvassed thousands of young Canadians

under 16 and over 30 years old for their 2018 Youth Policy. Older Statistics Canada surveys

classified youth as 188 years oldand young adults as 284 years olgd® however in its 2018

t h

ra

APortrait of Canadian Youtho St at-348Theses Canad

expansions to the categorization of youth perhaps reflects the economic and social challenges

faced by adrger number of young adults in securing jobs, homes, and relationships that once

2’Carrie Davis, fAlntroduct i o8ocWakPractIransgder &end YanYore r a | d
2nd ed (London: Routledge, 200Bpat 11.

28 Carrie Davissupranote 27; see infra note NicoMussbaum, et al,egal Problems Facing Trans People in

Ontarig TransForming Justice: Legal Needs Assessment of Trans People in Ontario Summary Report 1 (Toronto,
ON: Legal Aid Ontario, HALCO, Ryerson University, University of Western Ontario, Univeritypmnto, 2018)

in Youth Data Set.

2% United Nations Educational, Scientific and Cultural Organizasapranote 20; Buchmanrsupranote 26 at 82

83.

St atistics Canada, @AChil drerCandyrealo yout ho, (November
<https://www150.statcan.gc.ca/nl/plb-402-x/2011000/chapte/ce-eng.htm>.

31St ati stics Canada Government of Canada, AA Portrait

<https://www150.statcan.gc.cafipub/11631-x/11-631-x201800teng.htm>.
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signified adulthood? In the Ontario social services context, providers use similar broad age
ranges in some cases with an upper limit 0¥*ZBhis range allows health andcsal services
providers to serve more trans people whose geaiifieming health needs do not end after the
urgency of the initial pubertal stage has finisfelh particular, trans racialized youth often
access services later than white trans youth, atieese aforementioned socially determined
barriers that will be discussed in detail beféw

For my research | decided to employ the broad definition of youth because | wanted to focus
on how trans racialized people were accessing health related sefffeced in private and
public clinical sites regardless of being minors or not. | was trying to work less categorically and
more relationally and intersectionally as | explain in Chaptéi2these sites the terfny o t h
was used to refer to youth anddabcents over 18, perhaps because it is a term commonly used
by young people themselvés.

The presumption that Ontario minors have independent health care dec@iomy authority
was one | wanted to trouble with respect to trans racialized youth. @gclwanted to
investigate whether tramacializedyouth 18 and over were subjected to paternalistic and
infantilizing attitudes by health care providers and legal practitioners despite not legally being

minors.

32 James E CotéArrested adulthood: the changing nature of maturity and ide(lew York: New York
University Press, 2000) at 3, 29.

33 Supporting Our Youth at the Sherbourne Health Centre http://soytoronto.org, and Planned Parenthood Toronto,
http://www.ppt.on.ca/Central Toronto Youth Servicesqgrams apply ageut-offs based on the age ranges applied
by the Ministry which funds the program.

34 Websites for Justice for Children and Youth who work only with minors

35 Jake PyngThe Temporality of Privilege: Trans Youth of Colour and the Trouble with T(RigP Dissertation,
McMaster University, 2018) [unpublished].

36 Wyn & White, supranote 26 at 96.

"The Sick Kids Transgender Youth Cléestenwébbsnteraobange!
http://lwww.sickkids.ca/AdolescentMedicine/transgergeunth-clinic.html


http://www.ppt.on.ca/

Critical Trans Studies and Trans of Cobur Critique

Several ruptures exist between the swiftly growing field of critical trans studies and the
mainstream trans and LGBQ movements. Some argue that mainstream successes in legal
recognition of gender identity and social inclusion have not chamg#efial circumstances for
many communitieg® It is within this wave of resistances to material crises that | place my
research on decisiemaking autonomy for trans racialized youth. | will first define and describe
the foundati onalatciowmicteypd. olf wiitlrlantshhem nmr evi ew t
6transdé necropolitics as a theoretical <contai
phenomenon through which the people who can most successfully be absorbed into existing
socialpower relations are recognized in law, dominate media discourses, and direct advocacy
choices while universalizing their experiences on to those who are deemed inoluble.

The sl ow regulated death of the insfol ubl e ot
necropowef°Hi s was both a critigque of and an exten.
his theory of racism. Racism is a technology of biopower that categorizes populations into
scientifically determined subdivisions across which life andndeatcomes are unevenly

allocated. This is an alternative way of understanding power in late modern sétietéks.

Fl orence Ashl ey, The Dsuffidency &f AntiDisorimidadidan arfd ate Crime Laws in
Improving TransWelBei ngo (2018) 68:1 Univ Tor Law J 1; Il do Katr
Anti-Discrimination Lawand ltii gati ono (2017) 20 Univ Pa J Law Soc Chal

®Dan Ilrving, ANor mal i zegd her damagqrsesexiuan s :b olde/§pexiali mir oidmu c t
Radic Hi st Rev 38; Jena Mc Gisldgal Subjéctyid GanadidntawuXyy @A Locat i n
Ontarioo (2013) 33 Windsor Rev duprgotsSldc | ssues 96; Snor |

WYAchilles Mbembe, fANecropoliticso (2003) 15:1 Public Cui
“fiBecoming subjesets tulpdhonéfdomeg $shepowor k of deatho at 14.
228; Mbembe identifies the Atlantic slave trade and slavery as one of the first examples of biopolitical

experimentationrad he calls plantations and colonies repressed topographies of cruelty Achilles Mbembe,
ANecropoliticsodo (20203 15:1 Public Cult 11 at



describe below how population level controls were supported by eugenics studies in Europe and
the United St at es oldyiassotraceanthiséfisci enti fico ont

In Queer Necropolitic#iaritaworn et al. inquire into what conditions make trans normative
political strategies, such as the expansion of hate crimes legislation, deSifdigeditors also
follow the implications of inclusioseeking strategies for trans people of colffuQueer
Necropoliticst akes up Mbembeds claim that new technol
adapted and utilize®They push the practice of trans stud
moments or processes@mmemoration and more on the everyday and the ordif&fheir
critical turn to the daily material realities of trans racialized youth guided my research.

Trans activists and academics remind cis feminists of the historical and current material
differences between them as wonfé.hey look beyond interpersonal experiences of

transphobia and racism to the institutional contexts in which those differences arise, for example

through the intersections of criminalization of trans status, citizenship seatys, swor ker s 6 r i

42 M. Foucault, Il Faut défendre la société: BB

43 Haritawornet alsupran ot e 1 3 ; See Jasbir Puardéds earlier use of te
Terrorist Assemblages: Homonationalism in Queer Tjmeknown edition ed (Durham: Duke Univ Pr, 2007) at
36.

“Dean Spade, Mor gan Bassi chi sitiofist k’dneandaQueeeMovemenewith A Bui | di r
Everything Wedve Got 0 i nCapfiveiGendesstTems|Embodingent Rrasdn In8 Goimpldx , eds
2nd ed (Oakland California: AK Press, 2015) 21 is an example of such asau#iexploration.

45 Snorton ad Haritawornsupranote 39 at 71 concluding that the deaths of trans women of colour provide raw
materials for trans social movements that advance the lives of privileged white gay, queer and trans people. Lastly,
there is a thematic linkage between Mbemtihe project of Queer Necropolitics, and an earlier essay by Snorton and
Haritaworn titledbdTrans Necropoliticsbo

46 Haritaworn et al 2014upranote 43 at 2.

4" Trans scholars in feminist studies and sociology have repeatedly asked for research and writing on transness to
actually atempt to improve or at least note the material conditions of the lives of marginalized trans people rather

than theorize positructuralism and queer theory, 8 vi ane Namast e, AUndoing Theory:
Questiond and t he d@gAnsetrenciacn VWeoriennicset olffhefoflorg 6 (2009) 24
comparison of the work of Namaste and Judith Butler seeTatsé s h Sal ah, #AUndoing Trans S
TOPIA: Canadian Journal of Cultural Studies1&0d seed a ke Py ne, i Qulligoasinttend Tr ans C
Classroom: A Call to Throw Open Theoretical Doors in S
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as workers, and the disabling of certain members of sd€isty.research heeds this reminder
by placing trans racialized youth who do aotuallybenefit from recent transnormative policy

interventions and legislative reforms in thegiground of the picture.

The ANewnesso of Trans Youth of Col our

What does race have to do with being tréh$Re obvious answer is that trans racialized
people exist, and as | explain in Chapter 2, they lead intersectionallivies.longer answer is
that trans racialized people only seem new to discourses that have so far erased them such as
histories of science, LGBT cultural histories, and media coverage of trans lives. | can begin to
answer that same question discursively if | look backwards fordécaiédnistory of
transsexuality that integrates fAscientifico t
endocrinology, eugenics, and the fipsycho fi el
of the field from the late nineteenth cemtthrough to early twentieth medical history of
transsexuality. They begin with European sexology and psychoanalysis and continue through
American sexology, endocrinology and psychiatry. These medical histories are useful because

they demonstrate how meadi science laid the groundwork for the legal tendency | explicate in

48Tr i sh Salah, fAGender Struggles: Reflections on Trans
in Dan Irving & Rupert Raj, eds, Tmas Acti vi sm i n Canada: A Reader (Toront c
and Nora Butler Burke, fAConnecting the Dots: National !
Survival o i n -SapoMiguel & SaraM@obias2edse Trans studies.challenge to hetero/homo

normativities (NewBrunswick, New Jersey: Rutgers University Press, 2016) and also NoraButlerk e |, fiDoubl e
Punishmentt mmi gr ati on Penalty and Migrant TredSex/Wdfb men Who S
Regulation Agacy and Resistance (British Columbia: UBC Press, 2018).

“Nael Bhanj i, ATrans/ scriptions: Homi ng Desires, (Trans:t
Aizura, supranote 14, 512 &19.

®*Nova Gutierrez, fdAResisting FridyGaglesbiartSooery 69LAnNnelieseg Who | e

Singh, ATransgender Youth of Colour and Resilience: Ne
Roles 690 [Singh 2013a]; Annelese 8gh, Sarah E Meng & Anthony W Hansen,
Resilience Strategies of Trans Youthod (2014) 92 J Coun:
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Chapter 4, which is to normalize transsexualism by absorbing it into the established gender
binary>! All scholars however, failed to acknowledge the connection between scientific

typologes of race and the creation of the category of transsexuiligy. related theories on law

and political economy branch out from incomplete histories of transextrllitg partly these

selective research gaps that facilitate the framing of trarslizsd youth as new entities despite

their centuriesold existence? A parallel erasure in the official cultural history of transness has

been met by Black scholars and cultural workers who demonstrate that 88t recent

addons to this current tres youth moment. In fact, Black and Latinx trans youth like Marsha P.
Johnson and Sylvia Rivera led"2€entury LGBTTQ activism in the cities of New York and
Comptor* This activism was necessitated by their structural vulnerability to the regulation of

race, gender, citizenship status, and by being targeted by law enforéeswedthirdly, trans
racialized youth have called attention to the
the media eruption over AlfengertorLéetah Alcera, mlyherThey
soul rest in peace, but where is the press coverage of the eight to 10-Afmeaitan

transgender girls that have been murdered this y&ar?"

51 Andrew N SharpeTransgender jurisprudence: dysphoric bodies of {(andon: Cavendish, 2002) at%1

2Dean Spade, AResisting medicine, re/ model i supragender 0 (
note 39; Sharpe 2008id.

53Singh 2013asupran ot e 50 ; Syrus Marcus War e, nAIl I Power to Al
at 171 and 172; Edward Ou Jin Lee, ATrans Youth of Col

Elizabeth J Meyer & Annie PulleBansfagon, ed§upport Transgender Gef@teat Youth Sch Fam Communities
Action, Gender and sexualities in education; v 9, revised edition. ed (New York: Peter Lang, 2018) 87; Pyne 2018,
supranote 35 at 105.

“Che Gossett, ASil houettes of Defiance: Me maceinan i zi ng |
Age of Neoliberal | n ¢ bupranote 145800t 5B2) 588 Warejibidear172& Ai zur a,
SWare,supranot e 53 at 172 Ware writes that #AOur relationshi
organizing and creates a certain set of freedoms and al
%Ni cole Pasul kael AAf Al cornds Sui ci d@&Janudry2als)sonlivieo Qoden Fi g h 1
Switch Race Identity Remixed <https://www.npr.org/sections/codeswitch/2015/01/08/3752038564rens
responéto-leelahalcornsdeath>.
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Returning to the role of race in the creation of transness, notably, the whirkeof Gilt
Peterson uncovers the convergence of racial categories and sexological inquiries challenging
previous academic omissions. Most relevant to this projecti”Gillt er sonds geneal og
children and youth. He also shows that racializeddoil have always been a focus for
sexological and medical research in the United States for eugenic réaSomshtific racism
most obviously manifested itself in the study of eugenics throughout Europe and Atherica.
Eugenics was the pursuit of racial impement premised on white supremacy and ableism by
normalizing deviant racial and sexual subgroups. And asP@tkrson concludes in his

genealogy of trans children:

The chil dbés body, then, is intrinsic to the
endarinology, even if the children being treated by endocrinologists did not

begin to be labeled as transsexual, like G.L., until the 1960s. The neglect of the

devel opmental function of childhood and the
facileforgettn g of t he geneal ogy of the transgender
the apparent exogenous quality of race to transgender studies and the transfédder

where, if broached at all, race is merely a matter of minority identity

and its intersection witeex and gendé?.

He concludes that while in the 21st century trans and gender independent kids are reported on
as though they are a new phenomenon, the control of adolescence as a key developmental stage
in the life of the species was significant asyad the 1960¥Gill-Pet er sonds earl i er

focused on trans youth, puberty suppression through the use of hormone blockers and the

57 Julian GilkPeterson, Queer Theory is Kids Stuff: A Genealogy of the Gay amsdeader Child Rutgers, 2015)
[unpublished] at 11, 24.

58 Gill-Petersoribid, see also Siobhan B Somerville, Queering the Color Line (Durham, N.C: Duke University
Press, 2000), in which she argues that race and sexuality were intertwined in the medécg|dmstories of
homosexuality.

59 Gill-Petersoribid at 154.
80 Gill-Petersonbid at 11, 24.
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di scovery of the transsexual bodyobés plasticit
steeped in scientificacism®! He frames puberty suppression as an example of modern trans

bi opolitics developed from endocrinologyds in
sexual characteristi®@ Nineteentrand 2@' century endocrinologists were interested matv

they termed fAprecocious pubertyo associated w
the Global Soutl® Rather than being an aduh to gender identity, radea technical capability

of the body that can be manipulated to make it plastictherefore to make it trans. Gill

Peterson remarked on the irony of the high cost of Lupron, a puberty blocking drug, reasoning

that cost functioned as a prohibitive barrier to trans and gendezamforming pubertal age

racialized youth who are les&diy to have Medicaid or Medicare or private health insur&hce.

This is confirmed by U.S. research scrutinizing Medicare service claims data over 1% years.

The study found that when a pubebipcking implant called Vantas was prescribed for the

diagnosisof gender dysphoria the claimants werepédcenfi wh i t-l¢i sspaani ¢ 60 but wh
same drug was prescribed for Aprecocious pube
the number of racialized recipients matched the number of whitébfik® ratio indicates a
disproportionately high number of racialized youth billing for a drug to delay precocious

puberty, rather than to address gender dysphoria.

81 Julian GiltP et er s on. AThe Technical Capacities of the Body:
(2014) 1:3 TSQ 402 [GHPeterson 2014].
52 bid at 408.

53 |bid at 413.The role of tropical colonial studies in the development of psychim@yplored later in Chapter 4.
541bid at 414.

CMD Lopez et al, ATrends in the use of Puberty Blocker
(2017) 2:2 J Pediatr Encrinology 1.
56 |bid at 4.
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In Toronto, anecdotal evidence of low to zero numbers of trans racialized youth using trans
youthservices and gender clinics prompted me to interietween 2016 and 201fAree
doctors whowork in southern Ontario clinics specializing in offering geraférming
treatments to minors and older youth-@2years of age). | interviewed two pediatnmsdrom
the Transgender Youth Clinic tite Hospital for Sick Childrem downtown Toronto, and one
family doctor from Quest Community Health Care in Windsor who is a trans woman herself.
One of the physicians was a racialized gay man. Both of theeglirced clinics treat gender
variance as a physical condition not a pathology, making them progressive clinics. All three
doctors described the importance of access to geifiening treatments for trans youth. All
three emphasized the ligaving effecthat puberty blockers can have for youth betweet3.0
years. Both clinics have long waiting lists and describe high volumes of patients demonstrating
need®’ All three told mehowever thatmost oftheir patients were white, middle to upjmass
and mostttended the clinic with families possessing employee health benefits. They could not
explain this racial disparity. Both white doctors surmised that it had to do with inadequate
support or lack of consent from racialized parents perhaps due to culttebdjious reasons.

The critical aim of this thesis then is to discover taow why if race and transness are so
intertwined trans racialized youth are erased from media reports, from research, clinical access,
and from jurisprudence. In the next sectlawill create a picture of trans racialized youth and

access to health in Ontario.

5%Adam Carter, fAHamilton a desert for transgender healt!
2017), online: <https://www.cbc.ca/news/canada/hamilton/transgéedéhare 1.4003071>.
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A Research Portrait of Trans Racialized Youth in Ontario

Existing literature on access to health care for trans racialized youth is quite limited and the
brushstrokes afesearch depict an environment of professional ignorance and discrimffation.
The 2009 TranPULSE study was the first Canadian research series about trans communities.
Trans PULSE hired trans researchers and used mmetkods. As a result, Trans PULSEswa
able to collect data about youth and racialized people and newcomers. Trans PULSE documented
that out of approximately 53,500 trans people in Canadagoaker of them identify as
racialized while one out of 14 identify as IndigenotisTrans PULSE alsfound that 34er cent
of trans Ontarians are 24 years and under, and detailed the unique vulnerabilities experienced by
trans youth compared to their LGBQ counterpdtor example, the study found that per
centof trans youth experienced significdamily rejectiorf, homelessness and distressed
mental health resulting in much higher rates of suicidal ideation and actual attempts than both
their cis straight and cis queer counterp&urthermore their results indicated the particular

vulnerability of trans youth compared to trans adults. Trans youth (up to 24 years) were almost

%Shanna K Kattari et al, fARacial and Ethnic Difference:
Services Among Transgender People in the UiidtThid St at es
study reandyzed the 2010 National Discrimination Survey data for differences in health care experiences of

discrimination between 4,879 White trans people and 1572 trans people of colour disaggregating data into 5 racial
categories. It considered three health seraieas: doctors and hospitals, emergency rooms, and in ambulances and
emergency medical technicians. Their findings showed that Latinx trans and biracial/multiracial people experienced
significantly higher rates of discrimination than white trans peapé#dlithree categories.

69 Online Trans PULSE <http://transpulseproject.ca/research/interséciagtstransphobiaacisnhiv-risk-
amongtranspersonscolourontariccanada/>.

0 Greta Bauer et al, Impacts of Strong Parental Support for Trans Youth, TransPULSE (Toronto, Ontario:

Chil drends Aid Society of Toroidto and Delisle Youth Sel

1bid, at 2.

?Bauer Gretagt al , ASuicidality am
Ontariod6, online: Trans PUL
suicidabiliteparmiles-personnegransen-ontario/>.

ong Trans People in Ontari
S E < h tamgngtranspeapleimantaricla-s e pr oj e ¢
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twice as likely to seriously consider suicide as those over 25, and almost three times as likely to
have attempted suicide within the past yéaknother key finding was #t trans people avoided
primary care and emergency health services due to a striking lack of competent and sensitive
services*ForexampleNama st eds pioneering research on tr;
Canadian @nderldentity Clinics (GICs)showed thaendocrinologists refused cresex
hormone therapy for trans people when it was almost the same process as hormone replacement
therapy for cis people. Endocrinologists who did prescribe hormones to trans people refused to
monitor them or did not know hote dose trans people properly resulting in negative side
effects’® U.S. studies of how trans people relate to hesdtieaccess noted patterns such as:
concealing gender from health care provéderd staff; educating health care providers about
health @re needs and issues; avoiding primary care and relying on emergency medical care; or
avoiding health care services altogetffdd.S. researchers also noted race as a correlate in
increased emergency medical use and increased discrimination when trdasopeojour use
emergency services.

Whil e not intentionally attending to race or

organization of trans youth health care drew attention to the levels of autonomy of trans youth

BGretaBauer, et al, ASuicidality among Trans People in On
Ontari o0, o nl khttpe/transpulsaepnogect.CaleksearEh/suicidadityongtranspeoplein-ontariola-
suicidabiliteparmilespersonnegransenont ar i o/ >; Kyl e Scanlon et ale Ontar.i
Transphobia is Bad for Our Health, Trans PULSB#letin Vol 1, Issue 1 (Toronto, Ontario, 2010).

“Aydenl.Scheim et al, fAReported Emergency Department Avoi

Persons in Ontario, Canadao (2013) Trans PULSE, online
emergencydepartmentivoidanceuseandexperience®f-transg@derpersonan-ontaric-canada/>.

“Viviane K Namast e, ifAccess Denied: The Experiences of
Care and Soci al Services in Tor ont oderedPeople (Chidagoi bl e Li ve:
lllinois: University of Chicago Press, 2000) 157 at 168.

6 Kattari et al.supranote 68 at 68.

77J Grant et al, Injustice at Every Turn: A repofithe National Transgender Discrimination Survey (Washington,
DC: National Center for Transgender Equality and National Gay and Lesbian Task Force, 2011) at 73.
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within the two types of service dediry systems at The Centre for Addiction and Mental Health
(CAMH) and Sherbourne Health Centre (SHESecondly, her work explored how trans youth
identity formation defied categories imposed by the medical model of trarfSivaessh from

across Ontario dail the painful impacts of experiencing delays for appointments and treatment,
paying out of pocket for sexual deviance testing, having to participate in research to access
services, receiving transphobic and/or incompetent services or being deniegssaiteigethet
Youth discussed avoiding the CAMH GIC due in part to requirements to prove gender identity
through the real life te$t.Disaggregated research showed that transfeminine, racialized and
underhoused or homeless trans people in Ontario war likely not to have a family physician
than other trans peopféIn order to survive, trans youth worked tenaciously to secure housing,
pool health information, share hormones, heal from family rejection or manage family
expectations, actualize their giam expression, and make a livitigd a mmo ratteidtisn to

local resilience, agency and autonomy practices of trans youth influenced the direction of my
research. | geared my specific inquiry towards thgsithat statutepplicy andauthoritative

texts eode or foster agency and autonomy as forms of decision making in health.

"8 Rebecca Hammondhe Social Organization of Health Care for Trans Yduatntario (Master of Science

Public Health, Dalhousie University, 2010) [unpublished] at 6.

7 Hammond used institutional ethnography angénson interviews to describe the realities of 21 trans youth

between the ages of % in Toronto as they accessed health care related to transitioningaraize/ethnicity

was not collected.

80 Hammondsupranote 78 at 96, 97, 101, 102.

81 1bid at 86.

2Ayden | Scheim et al, #fADisparities in access to famil)
(2017) 18:3 Int J Transgenderism 343 at 350; For suggestion thagselfed transphobia and racism increased

vulnerability to HIVinfection. See also Roxanne Longman Marcellin, Greta R Bauer & Ayden | Scheim,

Al ntersecting impacts of transphobia and racism on HIV
(2013) 6:4 Ethn Inequalities Health Soc Care 97 at 102.

83 Hammondsupranote 78 at 15130 31; See al so Nooshin Khobzi Rotondi et
andSefPer f or med SluYoquersieds:06 dIDeansitions in Transgender Col

(2013) 103:10 Am J Public Health 1830 &0 using the TransPULSE data set withpg&8 centyouth and 12er
centracialized participants.
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Yan retrieved the voices and experiences of Toronto trans racialized youth in her secondary
analysis of the 2008 Toronto Teen Sex Survey data, which had been disaggregated lay race an
gender identity? Eighty-five percent of the 1216 participants were Black and South Asian and
some of them were immigrant and newcomer youth whose voices are typically unrepresented in
Canadian research. Yands wor guage bagibréandyht ed t he
conservative religious norms on newcomer and racialized youth who did not have the privilege
of Acomi ngloGBRT® d¢ommumi ty that reflected or we
in the picture of racialized youth who juggled redigs and cultural expectatidfisvith meager
financial resources for transitionifi§complicated family supports and a desire for services in
their languages that respected their confidentiality in sexual health decision making. Trans
youthspecific findingswvere: they were not actually being served for trans specific health needs
or in trans competent ways when aggregated with LGBQ youth (for example being
misgendered), they were assumed to be gay/queer, and there was a lack of sensitivity to trans
y 0 u t dardoibeirig physically examinédlt was significant that beyond simply enumerating
the negative interpersonal attitudes of service providers and continuing the institutional analysis
trend, Yan fleshed out institutional patterns in social services tbattec vulnerability to racism

and transphobiéf

84 Shanshan Yan, Througin Intersectionality Lens: Service Providgews On The Sexual Health Needs Of
Racialized LGBTQ Youth In Toronto (Masters Thesis, Wilfred Laurier University, 2014) [Unpublished].

8 |bid at 31 33.

8 1bid at 36.

8 bid at 49 52.

88 Namastecalled for institutional research and change 19 years ago in Namastsig@fote 75; see also Leslie

Feinberg, ATrans health crisis: For wus 97;théisstitutiondle or de:
neglect of trans health was It alkemé tupThigrak nT thiys Glre t Tah eRo r
Lives?: How Erasure |Impacts Health Care for Transgende:]
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While researchers continued to mine the same 2009 data set for intersectional nuances,
subsequent national studies of trans youth were structured in ways that prevented the
participation of transacializedyouth and did not attempt to disaggregate data by race and
ethnicity® These oversights are troubling since research had suggested that trans racialized
youth were more structurally vulnerable to health neglect and secondly they understood
themselves to behenomenologically different from white youthFortunately, more accurate
data about trans racialized youth in Ontario is available from two very recent studies that | will
discuss in turn. The Transforming Justice survey conducted idbasd focusrgups between
2016 and 2017 for trans youth, racialized trans people, anespisibpeople’® The survey
found that medical problems were the second highest legal problem affecpeg @&nbf trans
people, compared to 2p@r cenbf Canadian$? The biggest legal problem for trans people was
discrimination, which included discrimination in health c&Rarticipants described multiple
layers of transphobia starting in their youth with abusive families and parents who blocked them
from getting name chaeg, hormone therapies and other trans specific medical procedures

despite the lack of an age threshold for decision making iIH@@A°* Youth participants also

®Shauna M Lawlis et al, fdHealth Concerns of Transgender
Upon Presentation t o7)&l:57 Adaless Heealth 642 at 648 This s the fivst plutisheld

research on this topic, took place at a hospital clinic in the U.S. Midwest with no race/ethnicity or income/class data
collected. J Veale, H Frohaiourlent & S Dobson, Being Safe, Being Ndancouver, BC: Stigma and Resilience

among Vulnerable Youth Centre, University of British Columbia, 2015) was first Canadian trans youth specific

survey on health and healthcare, the respondents were primarily white and urban. Aggregated quantijaiive stud
discrimination in schools, EGALE surveyed 3700 LGBTQ students across Canada betwe20@DCatherine G

Taylor & Tracey Peter, Every class in every school: Final report on the first national climate survey on homophobia,
biphobia, and transphobia @anadian schools (Egale Canada Human Rights Trust, 2011).

90 Gutierrez,supranote 50; Singh 2013apupranote 50; Singh et al 201dupranote 50.

%1 Nicole Nussbaum, et adupranote 28 Discussion questions asked about frequency and types of discrimination,
justiciable legal problems and legal remedies sought. Findings were compared to the experienegarng non
Canadians over the same 3 years time period. .

92At6 and 9.
93 Nicole Nussbaum, et adupranote 28, fig 1.
94 At 8.
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described systemic discrimination in schools, and in child welfare institfiéteusing and
shelter systems were especially bad for example, because they are segregated by both natal sex
and gender presentati&hWhen violence occurred in the shelter, trans victims were blamed for
it and staff held no one accountabldrans youth, who have verygh rates of homelessness in
the GreaterTorontoArea®® spoke about using streleased means to obtain hormones, money,
shelter and to build safety networks that replaced biological family support and protéction.
Racialized trans participants from Tramshing Justice revealed the challenges of surviving
at the intersections of race and transness in the following ways: experiencing racism and
transphobia within mainstream and LGBTQ mainstream social services; and a lack of trust in the
legal system. Theglescribednakingagentic choices to manage racism and transphobia such as:
avoiding medical services within their own cultural communities; looking outside their own
ethnocultural communities for housing and employm&hn addition, Two Spirit and trans
Indigenous focus group participants emphasized the ongoing effects of colonization such as
geographic and cultural dislocation. One example of colonialism and transphobia was the
deployment of Christian settler ideologies against -Bpinit people in whitedoptive homes,
churches and through schooling.
Across all health care contexts, trans youth in the Transforming Justice study had experiences

of being outed as trans, beingsgendered or deathmed. [2lays in emergency medical

% | orraine Gale & Haley Syrjic Na | | y , AExpanding the Circle: Serving
Integrating Gender Diversity and Affrming Gendemd ependent Chi | dSansfagon & ManniMe v e r
supranote 53, 285 at 288.

% Nicole Nussbaum, et adupranote 28 at 10.

9 bid at 11.

%Al ex Abramovich, - LMBTRaffr@euPhadHde med eGeness in Canada:

(2012) 4:1 Canadian Journal of Family and Youth / Le Journal Canadien de Famille é¢dedsse.
% Nicole Nussbaum, et adupranote 28 at 6, 8, 10, 12; Rotondi etalpranote 84 at D10.
100 |pid at 9.
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treatment and urgent careautright refusals were common as was the experience of haling al
health issues viewed as tramtated or transaused all of whicpromptedrans people to avoid

seeking urgent or primary cat®.With respect to medical treatment, participants reldted t

following: denial of hormone replacement therapy and gender affirming surgeries and overall

lack of trans competent healthcare. Almost no participant sought legal advice let alone taking

legal action for any of the rights violations they experiert€&Barticipants perceived legal

information spaces and staff as inaccessible and daunting. It has been established that in Ontario,
minors and older youth do not know their rights in terms of health law, often believing that

doctors are required to consultithearents/guardians about serious health decisfSihe

stakes of ignorance of the law are higher for trans and gergansive youth who have more

reason for medical interactions, because fear of their parents finding out or blocking their choices
could result in delayed or missed care and severe mental health consequences as was established
earlier in this chapté® Given the finding that youth relied on health care providers to share

health rights information, rather than on school staff or ppestgssional ignorancis troubling
given Pynebs current research results, discus

clinics serving youth. That even todagternet savvy trans racialized youth urgently need health

101 1bid at 9.

1021pid 10.

103K, Catton V, Farrer, W, Graham, University of Toronto: Centre for Urban and Community Studies, Child in the

City ProgrammeAd ol escent beliefs and practices regarding the

Toronto: The Child in the City Programme and The Centre for Urban and Community Studies, University of
Toronto; 1980. 100 p. (Child in the City report, no. 7§@t Catton interviewed 61 Englispeakingl2-17-year

olds, of which 2(per centwere born outside Canada, p&r centwere between ages of 1§ years old, and 8fer
centwere female. Catton does not mention gender identity or race/ethnicity, CatforSate also P. Alderson

Every day and medical life choices: decision making ameb§yearold school students, in Michael Freemad,
Children, medicine and the law45 where the most common answers from minors about at what age they could
consent tesurgery were at 16 or 18 years old regardless of actual legal thresholds at 457.

1041bid at 69.
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consent law informatiowill be borne out later on in the structural inadequacies dftB€AIN
Chapter 4 and the focus grodfiedings from trans racialized youth in Chapter 5.

The second recent study that focused on the attitudes of clinicians and community workers
who provde services to trans youth confirms that it is predominantly white trans youth who
benefit from the most progressive health services in Ont&ihile Pyne specificallgtudied
the disparities betweaninorsaccessing pubertiylockers his data does brgto light two key
generalizable findings about clinicians who treat trans youth: they do not integrate r@atianti
approach to their practice with trans youth, and they assumed that racialized and immigrant
familiesd communi t i lkeaswhiteeconemumitie¥®Rothfindiags s phobi ¢ t
reinforced my rationale for an inquiry into the relationship between trans racialized youth and
autonomy experiences in health care decisiaking

Similar to the informal interview results with my three southern©Omtao doct or s, Pyn.
anal ysis confirmed that Agender affirmingo do
their patient demographics and when asked specifically about demographipsy teaof
clinicians descr i bgdwhfBaably, gisidansatribusedthes fimaj or
absence of trans racialized youth to deficiencies in racialized, immigrant communities with an
emphasis on those practicing Christian and Muslim fafhs. contrast to frontline youth
workers, clinicians wergynorant to the ways in which the after effects of colonialism, and

current consequences of globalization, war, immigration and migrant labour have affected the

05pyne 201&upranot e 34 at 19, Pyne interviewed 18 clinicians
expansiveness, at 16.

108 |pid at 20.
107 bid at 19.
108 |bid at 20.
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kinship structures of racialized families and communiffé¢®arents and families of trans
racidized youth are more likely struggling to survive with far less time and financial resources to
support their childés questioning oY transiti
Now it is widely accepted that having supportive parents or evesuppertiveadult
improves the life chances and outcomes for trans and gender expansive-yGiatms from
the sparse and quantitative research about ra
trans and gender expansive children and youthnamclusive. U.S. Latinx youth reported
experiencing less acceptance from their families than white y&utiihile a national U.S.
survey found Black, Latinx, Asian and American Indian respondents scoring higher for family
acceptance of transness than whitgpondentst®
As we have already segrarticularly but not solely in the U.S. context, parents have been
documented as regularly preventing minors and youth from transitioning for a wide variety of
reasons!* Yet if theHCCAallows capable people of aage to determine their treatments, how
have parents alone been able to prevent racialized youth from accessing transition services?

Foregroundi ng Py nus@tarn te eonsadeheknoiwledyelandcpgactites af

109 ee,supranote 53 at 94.

1101bid at 100 Lee explains structural conditions that thwart families of colour from supporting trans youth;
Manning and Asano note that an overwhelming number of parents doing gender advocacy for trans youth are white
middle-class mothers, in Manning and Asano at 186; for afiesson narrative on struggle of Black single mother

with trans child see Wendall D. Glenn. Adferalecol ored gi
transgender and gender variantifoconsciousness, in Mall@upranote 27, 10414.
1c. Ryan, et al. (2010) o6Family Acceptance in Adolesce

Child and Adolescent Psychiatric Nursing, 23(4), pp.i202 3. T Y o u dayrnalal Qhildtad Adplescent
Psychiatric Nursing, 23(4), pp. 20513.Greta Bauer et al, Impacts of Strong Parental Support for Trans Youth,
TransPULSE (Toronto, Ontario: Childrends Aid Society of

nzc, Ryan et aidnas afpfedictoi of nggatives ljeadtlt dutcomes in white and Latino lesbian, gay, and
bi sexual young adults. o Pediatr 2009 Janl1231346 52.

113 Grant et alsupranote 77 at 88, 94.

4Col e Thaler, Flor Bermudez & Susan Sommeler, fiLegal adyv
nonconfor mi ng suprantth?y atil5i. Mal | on,
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Ontario doctors, around conséav not just transness. Only two Ontario studies have examined
Toronto doctors for awareness of the law regarding minor ydtithe first foundn 1979that
of 29 surveyed, 4fper centwvere unsure of the law, Jer censaid they did not care about the
law, 28percens ai d t hey coul d not treat a npermemtr wi t hc
said they would treat a sufficiently capable mil§\When asked to list and rank factors they
consider when treating minors, p2r cenimisunderstood healitonsent law, citing the
seriousness of the issue as the number one factor to consider, then age and then the dependency
of the youth on their family” Notably, these doctors felt that law was irrelevant to their practice
and their knowledge of law did nmhpact their delivery of services to youtf The study
concluded that youttespecially legally capable mingmgere prevented from making treatment
decisions due to the ignorance of doctors, and resources were needed to teach doctors health
consent law teupport autonomy of minors?

If I connect these findings to the claims established in this chapter that trans racialized youth
are not accessing specialized clinics or most LGBTQ sentltaslinicians do not deliver
services through an astacist lens, and that many local doctors serving minor youth do not
understandhe health consent legal rights of youth, it appears that trans racialized youth face a
maze of obstacles on top of their structural vulnerability to poverty and being underhoused. They

must first find the clinic, access the clinic, have a doctor find them caplatdesion making

115 Catton, K., Graham, W., Koulack, E. & Child in the City Programihe.ct or s under standing of
regarding the |l aw of minorsd medi calammoandtieerCentrefar pi | ot
Urban and Community Studies, University of Toronto, 1979), and Urman, R., Dickens, B. & Harrison, C. Pediatric

Heal th Care Physicians6 and Surgeonsd Vi ewsleabhf Ont ari o
L.J.4, 135150 (1996). Idiscusghe 1996 study in Chapter 4 in relation to the enactment ¢i@@A

116 Catton 1979bid at 22.

117 Catton 1979bid at 23 and 63.
118 Catton 1979bid at 6364.

119 Catton 1979bid at 52.
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and then convince a health care practitioner, most likely a psychiathsat t hey ar e ftr
enougho to get diagnosed wistwilletpcatatmaughimy s phor i
analysis of authoritativelinical texts in Chapter 4, youth must prove that they are stable enough
financially, emotionally, psychologically and logistically to medically transition in order for

OHIP to cover the costs of dys, hormones and surgeries. This final sedbiglowlays out the

background of the medical model of transness upon which the authoritative texts rely and against

which this research project positions itself.

The Medical Model of Transness

This house wagever built for us, but we have been expected to abide by its rules
(Chang, 2016, pp. 452)

While 19" century tropical medine explicitly used racial ontoldgs to study the plasticity of
sex, in the 20 century clinical psychiatry took over as the site for sex/gender knowledge
production. The researdfased GIC became the locus and the medical model of transness was
the result of this shift.

Trans historias have diligently chronicled the pathologization of transsexuality and
transgenderism along with the rise and fall of North American gender identity clinics (GICs)

i ncludi ng T oTheQldarke ingitut€oh Réythiatnywhich later became CAMH,
opered a youth GIGn 1968as part of the Toronto Project study transxualismfor the first
time in Canada?® Four hospitals took part ifé Toronto Project inclung the Hospitalfor Sick

Children.Denny provided extensive documentation of the clinic@ et i on f or HAtr ueo

120 Unknown. Ontario Report: Toronto Group to Studpigsexualism. Canadian Medical Association Journal.
1969 Dec 27;101.
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transsexuals that was cissexist and deeply misogynist. Denny documents how the hopeful, if not
desperate, people of the 1960s onwards in the U.S. seeking treatment, mistook the GICs as
treatment centres, not clinical research centressaoahdly, that the GIC staff (made up of
psychiatrists, psychologists, internists and endocrinologists) did not recognize the needs of their
patients and certainly did not center services around those 13&@diliams chronicles the rise
and f alol soefx oiamabyadthe outdated scientifically dubious and transphobic
knowledged produced by cissexual mental health professionals whose prolific publications
influenced judges and policymakéféWhile they constitute rich sources of the interactio
between TSTG people and GIC researchers, until recently, accounts of clinical encounters were
presented as completely white and uncomplicated by raésm.

Trans academic Sandy Stone published AThe Em
Ma n i f 8*Stonecdtiques the term "wrong body", a term, she argues, doctors rely on to
define transsexuality as a disorder not a state of B&ii®ione remarks on the phallocentric and

gender binary fixation of physicians including American endocrinologist Harry Benjamin

2ipal | as D ePaliicgaf-Didgiokisandhe Diagnosis of Politics: How the universiyfiliated gender
clinics failed to meet the needs of transsexual peopl e

22illiams, supranote 6; on the uncritical reliance of judges on medical diagnoses see Paula J.\Gsplan,
Cosgrove. Bias in Psychiatric Diagnosis in Paula J. Caplan, Lisa Cosgrove, eds. (Lanham, Md: Jason Aronson);
2004. xixxxxiii at Xxv.

2Kusha Dadui, AQueer and TBroanse rMil givieselousdsrouasan@iee annadi a
Colour Hist Tor(Toronto: Between the Lines, 2018) 107.

124 sandy Stone. The Empire Strikes back: A Posttranssexual Manifesto. In: Julia Epstein, Kristina Straub, editors.

Body guards: the cultural politic§ gender ambiguity [Internet]. London: Routledge; 1991 [cited 2017 Aug 9] p.

280 304. The first formal critique of the medical model of transsexuality was published in the late 70s, authored not

by a dissatisfied patient, but ironically as a diatribe loljca feminist Janice G Raymond, in the transsexual empire:

the making of the shmale (Boston: Beacon Press, 1979). Raymond and other writers on the sociology of medicine

insisted that transsexuals were duped consumers who did not exist outside ofitiad aneldsurgical construction

of their bodies. Raymond further accused trans women o]
spaces.

125 Stoneibid at 13.
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Notably, Stone mentions the whitewashing explicit and implicit in the creation of the category
Atranssexual 06 and i.ts accompanying discourse

Suddenly the old morality tale of the truth of gender, told by a kindly white patriarch in New
York in 1966, becmes pancultural in the 1980s. Emergent polyvocalities of lived experience,
never represented in the discourse but present at least in potential, disappear; the berdache and
the stripper, the tweedy housewife and the mujerado, the mah'u and the rock st tlae
same story after all, if we only try hard enoudh.

Also remarking on raeerivileged access to GICs, Black trans activist Ms. Major remembers
Benjamin as someone wh & Norchormativietrandpedple col our ed
embodying noANesten white stories countered the limited clinical representations familiar to
cis doctors and researchers but were likely to be rejected from'&lg@swever as some
conclude, the outcomes of the clinics should not be totally dismissed. The work of thee clinic
resulted in a diagnosis for Gender Identity Disorder ilx8&+V, the protocols of the Harry
Benjamin Standards of Care and a base of medical scientific knowledge (still not widely shared
or taught in medical schools) about geraffirming treatmentshtat had not existed befol€.

The debate over the merits and dDOSHMWdsthe ks of

official diagnosis for transness turns on the pragmatic needs of marginalized trans people to

126 Stoneibid at 10.

127 Ophelian A. Diagnosing Difference [Internet]. Floating Opheliad@ctions; 2011. Avail Ophelian A.

Diagnosing Difference [Internet]. Floating Ophelia Productions; 2011. Available from:
<http://www.diagnosingdifference.com/able frohttp://www.diagnosingdifference.cam

128 Stone was inspired by the work of Donna Haraway. Haraway authored the widely quoted 1985 "Manifesto for

Cyborgs: Science, Technology and Socialist Feminism the 1980s", mentored Stone and later became her supervisor
for her doct ortawasseen®dy nanyeadtbe caedyst forf Teans Studies as a field. She was the first

academic to write about the imperialistic spread of thi
asUS.researchers and clihioiaablgi geei hatedsudrdmaedr ofictr a
125 at 10.

129 Denny 1991supranote 122 at 12 and Arlen Istar Lev. Transgender Emergence: Understanding Diverse Gender
Identities and Experiences (2004).
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access government subsidized serviceslwrequire diagnoses versus the desire to not be
labelled with mental illnesséd’ The intricacies of the debate are beyond the scope of this paper.
As | explore in Chapter 4, if meetinbe diagnostic criteria from thBSM-V and other official

clinical standards is thenlyway to get publicly funded treatment, then those rules determine
whois trans and by extension who can live in their felt gender and more likely access
identification and housing but they also limihowa person might see themselvesrass.

Numerous scholars and empirical researchers have said: TSTG people were actually quite
well informed about the criteria in the Harry Benjamin/WPATH Standards of Care (SoC) and the
ways primary and gend@iffirming health care was administered inr@iato 3 It is not
surprising then that studies reveal that transsexuals without emploeyetetet] health insurance
or independent wealth, or those who did not want to go through the painful rigours of the GIC,
which rarely conferred surgical recommendatimade agentic choices to achieve body
modification using income derived from sex work and/or D.l.Y. meth#&ds.

In conclusion, from the literature, it appears that trans racialized youth feel unassisted and
even directly oppressed by medicine and law, maonative institutions of public life, that are

supposed to provide structure, support and avenues of healing and redress to members of society.

0Namaste 200Gupran ot e 75; Pooja S Gehi & Gabriel Arkles, dAUnr .
Medicaid Exclusions of TransitieRelated Health Care for Transgen&eople4 SEXUALITY RES. & Soc.

poLéY 7, 12 (2007).0 (2007) 4MAJdBEXDALBTDeaRfnBg &, S6 Ge RO
Surgeries in the Era of Insurance Coverage: Developing a Framework for Psychosocial Support and Care Navigation
inthe Periper ati ve Periodo (2016) 27 J Health Care Poor Unde
confirming sur ger y oQntario.¢a<hifes:f/vevtv.onfafiolc&d/page/gemaminfirmiregsurgery>.

Blsandy Stonsupranot e 125; Dallas Denny, #@dln Search of the O6Tr
Transgressive Gend Identities 39; Jay Prosserond Skins: The Body Narnats of TranssexualitfNew York:

Columbia University Press, 1998); Namaste 2@0@ranote 75; Spade 2008upranote 52; Kai Cheng Thom,

AiNot Born this Way: On Transitioning as a Transwoman W
XoJane Womensifestyle Community Site XoJane(9 July 2015), online: <http://www.xojane.com/issuesém
transwomarwho-neverfelt-trappedin-the-wrong-body>.

132 Namaste 200Gupranote 75 at 195. Namaste interviewed 19 trans people (17 MTFs and 2 FTMs, some of
whom were sex workers and a few of whom were raciglizedtondi et alsupranote 83.
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There are holes in the knowledge of health care providers, especially physicians about gender
affirming care ad the health consent rights of minors and youth. Youth themselves seem
uninformed of their rights under tih€CCA, despite the high stakes of not accessing care at a
pivotal transition time, which begs for an examination of the promises and mechanitms of t
HCCA And finally, in order to understand the relationship of trans racialized youth to autonomy

in health care | need to create a space to hear from youth themselves.

Roadmap of Thesis

This chapter has provided the Canadian corftexiny research. Tére are barriers to being
able to undergo physical changes for trans youttie@fred) There are socialegaland financial
barriers to being able to live in one's gender identity and thereforeatliplizeone's self
socially in particularThereare barriers to obtaining material independethege b high levels of
discrimination These barriers are heightened for racialized and Indigenous trans youth.
Against this backdrop, my research question then is how do trans racialized youth experience
autanomous and or agentic decision making in health care. To answessegrclguestion)
juxtaposed visual and interview data from focus groups against an examinatieelexdteonof
legal materials. In Chapter 2 | explain the theoretical construstsl including:
intersectionality and structural vulnerabiliggxamiration ofa relational theory of autonomy as
well as the role of doctors, other health care providers and families with respect to that
autonomy. Chapter 3 explains methodology. | share yrselection of data sources, collection
and analytical methods for four categories of legal norms. | am committed to a pluralist

epistemology where voices of trans racialized youth are heard. This is because a focus solely on
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jurisprudence or statig@s urces, paints a picture of the lives of white mostly straight, adult,
educated professional trans people, and tells
groupslike trans racialized minors or yout¥ho rarely litigate. In Chapter 4 | examitiee

attitudes of judges and decision makers towards autofmohsalth care for tranwinors and

youth through their interpretation of common law andHIECA | also analysauthoritative
diagnostic and atical texts that determine who gets tottansand assign the gatekeeping role

for trans care to mental health professionals instead of primary care providers. In Chapter 5 |
share the findings from my qualitative research wins racialized youth between the ages of
18-25 years. Tans racialized yath have their own responses and strategies for navigating health
care in Ontario, some of which could be protective reactions and some that could enable
autonomous supported decision making. Chapter 6 contains my conclusions and policy

recommendations fduture change.
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Chapter 2: Theory Frameworks and Analytical Tools

In this research project | rely upon theories that grappleidathtity formation visual
expressiorandsocial locationghat are relative, temporal and contextual. This chabser
investigateshe concepts of selfhoodutonomy anégencythat are central to my project, as
they have been developed by selective writers in the fields of philosophy, feminist legal theory,

social theory, anthropology and applied ethics. Fitsgdin wih a brief discussion of

intersectionality theorasan approacko coalescé r ans r a c i naltiplezdentitiesy out h 0 s

experienceand responses to health care inequiliéisen connect intersectionality to the related
theoryof structural vulnerabiliy as away to understand how institutions and systeahsgate
trans racialized youtto subordinate positiongn the secondection, | lay out the conceptual
groundwork for my argument aboubw to understand the decisiomaking experiences of trans
radalized youth by contrasting the ideafsautonomy and agenclyspecifically focus on a
relationaltheory of autonomyi consider hovgcholarship omelationalautonomy accounts for
selfhood, collective identityrace/ethnicity and gendtrat are situatkin sociopolitical
dynamics anélsoembodiedIn the third section, lay outMufio z dissdentification atheory

for the artistic practices, products and interpretations by marginajimsersn response ttack

of culturalrepresentationr misrepresetation'3® Disidentification will be used to analyze the
photographic essays created by trans racialized youth in Chaptestly, in the fourth section |

describeTransgender Theoryeveloped by Nagoshi and Brzuzy in 2830This theorybuilds

133 Jose Esteban Mufioz, Disidentifications: Queers of Colour and the Performancitied, Railtural Studies of
the Americas (Minneapolis: University of Minnesota Press, 1999).

B4Julie L Nagoshi & Stephann/ie Brzuzy, #fATransgender
Affia 431.
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on and chiéenges feminist and queer theorie$ genderjntegrating as key features:
embaliment, sociallyconstructed gender, essentiali@ngd intersectional political solidarity.
use thiggendertheoryto guide my qualitative research methods as required lgh $irher

checkilist for researchers whitlexplain in detail in Chpter 3.

Intersectionality

Patrcia Collins,articulatedd he concept of intersectionality
intersecting oppressions, for example, intersections of race addrgen of sexuality and
n at it*vAm intersectional framework can result in a more accurate analysis of how social
factorsdeterminehealti*® because it accounts feimultaneousis well asnteracting
experiences of oppressiét.Using an intersectional pppach means that experiences linked to
social identities can be understood as more than simply cumulative expeti€hitaie an

Aadho view of multiple oppressions assumes th

135p, H.Collins (2000). Black feminist thoughKnowledge, consciousness, and the politics

of empowerment. New York: Routledge. Collins refined the concept coined by critical legal theorist Kimberlé
Crenshaw in Crenshaw, K. (1991). Mapping the margins: Intersectionality, identity politics, and

violenceagainst women of color. Stanford Law Review, 43(6), 12241. Black and lesbian of colour feminists

and writers have theorized their experience of multiple identities and therefore multiple oppressions since.the 1970s
Cherrie Moraga & Gloria Anzalduahis bridge called my back: writings by radical women of color (Watertown,

MA: Persephone Press, 1981); Audre Lorde & Black Women WFrtéosk University, Sister outsider: essays and

speeches, Black women writers (Trumansburg, NY: Crossing Press, Gd&4; T Hull, Patricia Bell Scott &

Barbara Smith, Al the women are white, al |l the bl acks
(Old Westbury, NY: The Feminist Press, 1982).

136 The concept of social determinants of health was developed by the World Health Organization, see Commission
on Social Determinants of Health, Closing the Gap in a fa¢ina: Health Equity through action on the social
determinants of Health, Final Report: Executive Summary (Geneva: World Health Organization, 2008).

1371, Bowleg (2012). The Problem with the Phrase Women and Minorities:

Intersectionalityan Important Theetical Framework for Public Health. American Journal of Public Health, 102(7),
1267 73.

138D, King (1990). Multiple jeopardy, multiple consciousnesses: The context of a black

feminist ideology, in M. Malson, E. MudimiBo y i , J. Od& Bar r ,ack&onnin Avyeeca: Sqcield s . ) , I
science perspectives, (pp. 2895). Chicago, IL: University of Chicago Press.
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identities experience oppressionaasum of the distinct discriminatory experiences,
intersectionality theory instead says that they experience oppressiprely>°

Intersectionality as a hermeneutic has implications for methodology. As a theoretical
framework it can lift methodology owff the pitfalls of victimhood and oversimpéfl identity
politics 4% For example, rather than only comparing experiences of oppression or discrimination,
intersectionalityequiresthe consideation ofprivilege and fortunate circumstancés.
Furthermoreintersectionalityecognizes the qualiise differences betweddentities'*? To
illustratta per son can become disabled by an acci de
might changehrough professional mobilityvhereas their race and ethnicity lwibt change.
Intersectional research desitienmust attend to the fact that participants may not be able to tell
which of their characteristics is driving discriminatifddResults ofa national US. survey on
transphobia showed that white trans peopgfeeeenced higher rates of transphobia than black
trans people in some healthcare cont&¥Fhe Trand_egal Needs survey is a local example of

this phenomenon, where trans participants of colour expressed difficulty in separating out racism

and transphohiwhen answering questions about experiences of transphobic discrimifration.

¥ jisa Bowleg, fAWhermmalnadk B+ alc&ks diesmianWWoman: The Met h
Qualitative and Quantitati v ei6$er RoesHzZ Eeministalikelldlia SeralRe sear c |
and Moyo Bailey have forged ter ms |tsthpreciBelycharacterize sogyny o0
intersectional experiences of oppression. Julia Serano, Whipping Girl: A Transsexual Woman on Sexism and the

Scapegoating of Femininity (Seal Press, 2009) at 15; M

createdtheer m é mi sogynoir6o6, (30 August 2016) , -nmnoyabailege : Mi ¢ -
the-blackwomanwho-createdthe-termmisogynoir>.

WUmut Erel et al, AOn t he De p adeptudlisingiMsltiple Oppressionsinl nt er sec
Critical Sexwuality Studiesodo in Theor Intersect Sex, Gel
Macmillan, London, 2010) 56 at 28282.

141 |bid.

1423, A. Shields, (2008). Gender: An Intersectionality Parthpe Sex Roles, 59¢6), 301 311.
143 Shanna K Kattari et abupranote 68 at 75.

144 bid.

145 Nussbaum et aupranote 28 at 7.
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Although it is not practical or possible to consider an exhaustive list of intersecting identities, if
research questions are designed and disseminated inclusively enougintig}l dil@ensions can
be accessed, acknowledged and analyzed throughout the pidject.

Lastly, intersectionality is aware of the nuanced and shifting multiple identities of people,
which is criticalfor working with trans racialized youth who might transitimore than once and
in more than one context (medical, social, le¢fdl)n conclusion, the theory of intersectionality
capturehow all of the di mensions of amdexpdiencef dent it
a situation and affect the nature of thecisions and actions that follow. The conditions for
autonomous behaviour are deeply connected to our-tioignsional identities. We will see
next howinstitutional, interpersonal ardiscursive structures produeelnerabilityfor trans

racialized yaith that affect their practice of autonomy

Structural Vulnerability

Structural wvulnerability is a concept!®derive
It describes a subordinated position in a hierarchical society caused by being a mendyer of
than me oppressed group, whemailtiple networks of power permeate social, personal,
envionmental, and legal realms causstgess and shortern g o n e 0“8 Acdoidifigeos p a n

medical anthropologists Quesada etalltural and social sources df$ e s s include ([

146 Bowleg 2012 supranote 138.

¥lhid; see also recent work by Julia Temp-lpestudesanth ook et al
0desi stanced theoriesnomdnbuini hgaobigkeddenoaggad0gy@nded: 2 |
Transgenderism 212 at 213, 216, 2U9.

18 Galtung J. (1969) Violence, peace and peace research Journal of peace researchl®(B)t6lB3.

“Janes Quesada et al, AStructural Vulnerability and Hea!
30:4 Med Anthropol 339 at 342, 351.
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hierarchies scaffolded by categories bestowing entitlement; (2) historically distinctive discourses

of normativity and ethics; and (3) the intersection of individual medical pathology and biography

with social exclusio®®lwilr el at e each of Quesadaod$tyghoi nts t

trans racialized youtlkirstly, categories like gender/sex, and race exist in law and medicine and

buttress sociopolitical hierarchies of capitalism, ableism and patriarchy by deteragoess to

housing, education, and health care. Secondly, professional norms for dealing with trans

racialized youth build oepistemolgies of transsexuality and transness established discursively

over centuries through medicine and law. Thir@uesadateal. also include as structural

vul nerabil it i emdividialagpoearaacy, afiect, potomeslicainconditionsind

cognitive abi |bypgrofess®nala withimstituters dngbublicispaees® This

iterative andsocially confructedelementof an identityis extremely relevant for trans racialized

youth as they move through the wqibeéing assessed loisgender health care provideveo

ultimately decide whether they can access the treatments theyHoanthe act ofi r e g &% n

or ascribing race/ethnicity and gendateagories to othersan contribute to social exclusiand

divided selfhoodis explored in greater detail in the following section on relational selfhood.
Incorporatingntersectionalitytheory Quesadaetalxep | ai n t hat WAEXperi enc

vulnerability, however, are only partially shared across populations because they are shaped

unevenly by specific status attributes (i.e., gender, age, ethnicity, etc.), conditions (i.e., legal

10 For this analysis at 3442 Quesada et.akly onPierre BourdieuPascalian meditationéStanford: Stanfal

University Press, 2000) and Mi chel Foucault fAThe et hics oMichelhe conc
Foucault, Paul Rabinow & Robert Hurlegthics: subjectivity and trutiDits et écrits English Selections; v 1 (New

York: New Press, 197); Jodo Guilherme BiehVita: life in a zone of social abandonméBerkeley: University of

California Press, 2005).

51 Quesada et asupranote 150 at 351.

2Serano describes the practice of #fAreadingosumar figender
note 140 at 14.
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status, economic and livingcoridib ns, et c. ), an d®Fonexdmple, soma | s er ¢
Black or Indigenous people may have grown up in foster care, and experienced different types of
violence or racism than counterparts who grew up with their families of origin. On the other
hand,someonevho develops secondary sex characteristics that are closer to the gender
presentation they desire wil/l h av dheyfeelsAs t r oub
critical part of the intersectional approashrecognizinghe heterogenejt of individual
biographies of social exclusion amdinerability withinidentity groups.

Oppression is often internalized by multiply and historically oppressed people over
generation$> For example, they may understand themselves, or in other wonatstHeir
subjectivity, in relation to oppressive discourses that valorize productivity, heterosexuality,
ability and whitenessIheir own narratives may reflect a sense of deficit or failinel as a
result structurally vulnerable people ofteehave athough they deserve the ill health they
experiencesspecially where the discourse of neoliberalism has told members of society that they
are responsible for all of their outcomes and that poverty or ill health is a result of their own
deficiencies as entregneurst® Structural vulnerability thersituates thg@ressures felt by
people addressing health and health tdaemay influence their choicddnderstandingheir
health care decision makipgocesgequires us to deconstruct thetions ofchoice and
voluntarinesghat are central to the now legislated practice of informed canBeuip this, in

the next section | wilfirst unpack theoncepio fa ufit o nar selfgovernance trough the

153 Quesadaupranote 150at 346.
154 |pid at 352.

155 Jennifer M Denbow, Governed through Choice: Autonomy, Technology, and the PdlReprmduction (New
York: NYU Press, 2015) at 10405; Peter Miller & Nikolas S Rose, Governing the present: administering
economic, social and personal life (Cambridge, UK: Polity, 2008) at 92.
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lens of relational theory will thenapplyit to the health a@& context where autonomy is

presented b n t a fegistatdrs and health care professionals as an animating principle

Accounting for Autonomy

The principle of autonomy continues to infuse file&d of bioethicscurrently affirmed by
Canadian states, jurisprudence and scholarstgiill, traditional theories gbersonal and
political autonomy have beemidely criticizedby feminists resulting ithe reshapingf
autonomy by some who wish to retain it as a vatbemap the development afrelatioral
theory ofautonomyarising from specific conceptioms the selfthe collectiveandaugment
academic feminist relational theory with grounded theory by women of colour scholar activists
from reproductive justice movemenisis discussn includes a aosideration othe
relationship between reproductive autonomy and braaateyns ofautonomy for health care
decisionmaking as wel | as Bl ack womendés and women of
autonomy in favour of reproductive justice. | use th@aductive justice movement as an
example talemonstrat¢hat in order to achieve autonomy producing conditions for structurally
vulnerable people, we have to place equity and justice at the centre of autonomy stiuggkes.
way | consider autonomy agractice that is socially and politically enabledt a final

destinatiorfor those with privilege

Jenni fer Nedel sky, fAReconceiving Autonomy: Sources, T
at 8 [Nedelsky 1998]; it is worth noting that Roberts does not totally discard libertarianmytbroause she sees it

as beneficial for Black women and women of colour in two ways: it emphasizetefiaifion and it can offer

protection from state incursions on bodily integrity. Both could be useful strategic avBouethy E Roberts,

Killing the Black Body: Race, Reproduction, and the meaning of Liberty, 1st ed. ed, Black women writers (New

York: Pantheon Books, 1997) at 297; Susan Sherivimie pol i ti cs of womends health: e
autonony (1998) at 32 [Sherwin 1998].
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Traditional versions of autonomy are synonymous with egblgovernancer liberty.'>’

Roberts ascribes the subsequent North American libertarisemttion of autonomy to
| mmanuel Kant 0 s Fookars,latiompahiridépendeat@mdents still only follow
laws they have created themselves or that they judge to be accdmiapleventing state
intervention is the central then®.Liberty asa value and a practice did not guarantee equality
for racialized and enslaved peoples. In this framework, rights act as negative liberty, in other
words freedom from undue democratic state limitations on their actiopsoperty The
essential feature gfersonhoodin Kantian reasoningwas to be a rationahdependent
individual. In fact if libertarian autonomy was elevates @n ideal, it served to vaipe the
choices of the most privileged whaerewhite men with privat@roperty who constitutetthe
government®°

| will be examininga differentconceptualization of autonomy derived from relational theory.
The liberal atomistic person, in thepderivesheir sense of self purely from their individual

experiences and interests and ignorant to bisnafiliabilities caused by their membership in

157 Autonomy has its Western origin in the works of Jean Jacques Rousseau who used autonomy as the glue for the
self-governing social contract made betwesan and society in which man sacrificed some of his individual liberty

to become a member of a nation. Rousseau attempted to |
interferenceo to political cohesi andtshrnoutgomotmlye i ssvoil ale
submitting to | aws oJacqoes RodssedlhersncialccontagtGreabiadeasi(New Yoeka n

Penguin Books, 2006 ) -J aFcrgeudeesr i Rcoku sNseeuahuo saenrd, tfihJee aOr i gi ns o

Interdiscip J Pitos 478.

158 Roberts cites Kant as foundational in the American Constitwgiosiring that white men of property could build
a nation with minimal state intrusion on their ability to act since they themselves devised Constitutional law in
Robertssupranote 157 at 295.

159 |mmanuel Kant laid out this philosophy Tine Groundwork of thiletaphysics of MoralKant was influenced

by Jean Jacques Rousseau who focused less on morals and more on political formations, less on liberty as freedom
and more on social autonomy. Immanuel Kaie moral law: groundwork of the metaphysics of motedsslated

by H. J. Paton (London: Routledge, 1997).

160 Robertssupranote 157 at 297.
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social groups%! The starting point for relational thegmyn the other hands that humans are

constituted by their relationships. This includes relationships to oneself, and to family, friends,
society, insitutionsandnation.Relationships may foster or undermine autonoBgcause of its
implications for rights and justice, | use relational theasa lens throughhich to argue that

gaps in theHealth Care Consent Aeindrelatedpolicies block the formt#&on and growth of

relationships of autononfyr trans racialized youttiNedelskywho theorized a rational

version of autonomgndlaterpopularized the concept afhts as relationshipspnsiders what
positiverights would mean for autonont§? Positive rights require governments and private

actors to do more than protect pedipten one anothet®3 For example if positive rights included

the right to housi ntltgendergoeenments gdult needdo suppovte i n
conditions thatctwalized those rightsThis would require nourishing relations conducive to

practices ohutonomyTod et er mi ne what t hlockatwlabNedeiskyi ons ar ¢
corsiders the ingredients for autononsgl-determination, peace, security from oppressiod

power, confidence, dignity, efficacy, and respétit is easy to see how structurally vulnerable

people would struggle to practice autonomy given that they experience daily attacks on their
peace, security and confidence to say the l@ast.next setion will focus onthe formation of

selfhood as a critical ingredieot autonomy

The Relational Self

Blst ephanie J KapugtandiThaendFAmi hesti ¢diegacyo of Rel ati
ed, Talk Sex Multidiscip DiscuséSydney, NS: Cape Breton University Press, 2013) 146; Nedelsky 498,
note 157 at 8.

162 Nedelsky 1989supranote 157.
¥Jenni fer Nedel sky, fAReconceiving rights as relationsh
164 Nedelsky 1989supranote 157 at 11.

40



To govern oneselbne must be in a position to act competently in congruence with values,
desires, goals and $Therefoe ensawasenessnahirt eséifssceucial n e 6 s o
to the exercise ofutonomy:®® A relational viewof autonomysees a person defitteeir selfhood
partly through the relationships they have wigimily members, professionalsstitutions,
cultural and politicatollectives and even nemuman beingandalsothrough their own internal
essence®’ Relationships that foster autonomy require equity, information exchange and personal
growth. And yet, many of our relationships are embedded in the systems of oppressiakéat
us structurally vulnerable. Therefore, relationships can also impede autonomy.

Selfhood also means being in touch witheybuilding blocksof the self suchasby
developingpnawar eness of o0 naadgrsupaultulaltpraaticed. Tésh augnterd r vy
and sometimes conflietith o n e 6 sindividual values, needs, interests and gd&fiy et
anothemway that the self is constituted is through social imt@vaswherecentral traitssuch as
genderand racavhich, asOshana arguearemostly ®cially ascribed to us by othel®.Simply
put, weardir e ad 0 by andtthis & howpve arepracialized or gende€@shana
describes beinglienated from a Blacknes#isat is ascribed to héay others andconnectghe

experience to her biracial $&lonception and her professional identity as an acadéic.

%Joel Anderson & John Chr i st ngJoel Andetsontedgutbnomytandothed i n Joh
Challenges to Liberalism: New Essgq@ambridge, UK: Cambridge University Press, 2005) 1 at 3.

186 Diana T MeyersSelf, society, and personal choid¢ew York, NY: Columbia University Press, 1989) [Meyers

1989]; Sherwin 1998&upranote 157 at 35; In this later work, Meyers offers a five dimensional accounfrafazk

with elements of unitary, relational, social, divided and embodied selves, see Diana Tietjens Meyers,
ADecentralizing Autonomy: Fi ve Fasupranote 6623 Meyerd20@6H o i n C|

167 Nedelsky 1989supranote 157 at 9.

168 Andrew SneddonAutonomy(New York: Bloomsbury Publishing PLC, 2013) afi 58; Diana Tietjens Meyers,
supranote 167 at 2931.

®Marina Oshana, #dAwetndrndmwy amd CHhedigsmahoeds677an7d; onthowd er s o n,
gender is read by cissexuals see Sersmaranote 140 at @41 165.

170|pid at 92.
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Primarily, sheargues that anlack racism has limited her autonoffy And Serano speaks of
her interupted experiences of gender coherence and never taking her feminine gender for
granted as aesult of dysphoria and transphobfaWith intersectional identities in mind
selfhoodthen according to Oshana and Serano can be experienced as fragmented over race and
gender respectivelyith impacts on autonomydow trans racialized youth manage fragieel
or cohesive selfhood in the context of health caoentral to my analysis in Chapter 5.

While Shotwell and Sangreggreethat the sdlis neither purelysocially constructedor
emerging from gurelyinternal source hiey go furthet’ They theorie that whileo n esélfss
impacted by other peofles a s ¢ similgrlyatherpeoplé s s e hré impactet Hy our
expressions of ourselvé¥.In other words, blackness shapes whiteness, and transness shapes
cisgenderness$elfhood camlso therbe wnderstood as fluidnda processof selfawareness
rather than aa static staté” Indeed heiterative dynamic betweeme 6 s -caneptioh (how
one sees onespindhowo ne i s A r e a ddgnificant fértheaahalydislofaitdnomyi s

practices for structurally vulnerable trans racialized yothhat | undertake iChapter 5

The Relationship between Oppression and Autonionijealth Care

171 bid.

172 Seranosupranote 140 at 181.

8AlexisShotve | | & Trevor Sangrey, fAResisting Definition: Gen
Sel fhoodo (2009) 24:3 Hypatia 56; for an macitlamr who vi ¢
authenticity as necessary for autonomy see LauregBial oc k, A Aut henticity and Trans

Stewart, ed, Talk Sex Multidiscip Discuss (Sydney, NS: Cape Breton University Press, 2013) 122; and also Serano,
supranot e 140 at 6 who disagrees wit hondBucted. er 6s t heory of

"Baylis, Fran-oise, fAThe SRéfsomalSitdentAi Red aitmohatelry
Llewellyn, eds, Relational Reflect Relational Theory Health Laedlition ed(UBC Press, 2012).

175 Other autonomy theorists who agree with this position are Sherwin $@pBnote 157 at 35; and even liberal
autonomy theoristsgoel Anderson & John Christmasypranote 166 at 7.
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Relational autonomy requires certain conditions to flourish: freedom from coercion, distance
from social expctations, and knowledge of selfoWthendoes oppressidffi mpact oneds
sense of self, the shlfodthat is so central to the exercise of autono@k@ices and actiordo
not exist in vacuums where judgmentsel®an be m
This is beause as SeranandNedelskyargue peopleare situated in complex liveahd
embodieccontextst’® Without the conditions that enable one to pull away from normative roles
and actions, its challenging to make decisions thae f | e c dedsowisleed and desiré8As
| described earlier in this chapter, structural vulnerability leads to an erosion of confidence in self
or selftrustwhich further undermines one's own autondff\sherwin insiststhafi | n b ot h
health care and ethicsthedetas of oppressi on mu&tThibe promine
statemenis apt consideringineven power dynaigs existbetween health care providers and
patients manifested through bureaucratic policies, specialized education, language, income,

social locatiorand confidencé®? The earlierdiscussion of structural vulnerabilityustrated

176 am consi der i n gstefio, mptidiedicnal and intergeaeraboeal as opposed to

Adi scriminationd that | would characterize as individu:
Young,Justice and the politics of differenffdew Jersey: Princeton UnivéxsPress, 1990) at 428; and Wendy

Brown & Janet E Hall ey, fi S WerndyeBrowm &JanetrEdHallByaedsaftd o x es o f Ri
legalism/left critiqugDurham: Duke University Press, 20G2)426 427.

177 John RawlsA Theory of Justicé€New York: Harvard University Press, 1974) at 11. Rawls argues that if rational
agents were placed behind a screen where they did not know their social |dhatjomould all agree on certain
principles about basic liberties that guarantee those liberties Wwhgisibsequently realize their real location in a
hierarchical society.

1”8 Serancsupranote 140 at222 7; See al so Jenni fer Nedel sky, AEmbodi ed
(1996) 42 McGill L J 91 at 103.

179 Oshanasupranote 171.

®WSusan Sherwin, and Car ol yn -WrostandHealth GaRedor Ratientowhadre Aut ono

Oppressedo in Catr i oliaaReMt@orakAatonomyeFenSinisNPerspedtivieson Sutonomy,
Agency, and the Social S@xford University Press, 2000) 259 [Sherwin and Mcleod].

Blsherwinsupranot e 158 at 12; Susan Sherwin, fARehBdawnhiem& al Aut o
Jennifer J Llewellyn, edfelational Reflect Relational Theory Health Laledition ed(UBC Press, 2012) 13 at
161 17.

¥2Dorothy Roberts, fAReconstructing the Patient: Startin
Bioeth Reprod (New York: Oxford University Press, 1996) 116 at 136 [Roberts 1996].
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howoppressiordetermine® ne 6 s e x p e r,itheuglk access to sdrvices] irtffohmation
and treatment optioni§® Multiply marginalized people often mak#oices that seefmest given
the circumstances but in the lengn onlyseem tacomply with oppressive policies or leave
oppressive systems piacel8

To explain whystructurally vulnerabl@eople make contradictory choices against their own
long-term interests or personalues, €éminist theory has provided a helpful distinction between
agency and autonont§® At a basic level, @onomy has been described as making choices that
reflect your values and personal and collective intef€$Whereas to exercise agency one need
only receive adequate information, exercise reasonable choice without direct prEssuiiaes
up with bioethics requirements for informed consent, a discourse that eagetey yoluntary
choice) with autonomy (setjovernance}®’ In terms of agencytrsictural vulnerability factors
create parameters for the choices people are aware of, feel they deserve and ultimately make,
even as those choices are often judgetidalth care practitionersocialworkersand academic

feministsto be faulty'®® Relatioral autonomyas | have explaineitl goesfar beyond the

voluntary choice to consent or refuse treatment suggestechbgd6ctor.Therefore, as explain

183 Commission on Social Determinants of Headtlppranote 138 at 1.
184 Sherwin and McLeodsupranote 181 at 268.
185 Sherwin,supranote 158 at 17.

186 Meyers,supranote 68 at 20; Tom L Beauchamp & James F ChildrBsiciples of biomedical ethicdth ed.

ed (New York: Oxford University Press, 1994) at 125; J.
Autonomy as a Basic Pr i ncToplL BeauchampRiJamaeFdChikdress,&i8)d Bi ol awo
Biomed Ethics4th ed. edNew York: Oxford University Press, 1994) 75 at 78; Sneddopranote 170 at 5.

187 Beauchamp & Childressupranote 188.

188 Roberts 1996supran ot e 183 ; Ki mala Price, AWhat is RepAreducti ve
Redefiningthe Pl hoi ce Paradigmo (2010) 10:2 Meridians Fem Rac:¢
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in more detailn Chapter 4several feminist theorists argue thateptedioethics procedures

and wlicies of informed consent actually describe agency not autof&my.

From Autonomy to Justice

Autonomy has been one of the most influential concepts for feminist legal theorists and
feminist philosophers because of its implicationgialistic health personalwellnessand
collectivestruggles for equity®® In autonomy scholarship, we see the tension between the
individual and the collectiv&! Social and politicatollectives can function as both nourishing
andthreaeningto o n eadtenomy:®2If there isminimal autonomy where there are unjust social
conditions'® Roberts argumentthat autonomynustbe achieved throughustice requiring
collective effors to win rights protection ocompelgovernment actioseems apindeed,
Indigenous, Black and women ablour activists have written, agitated and organized
extensively in order to createetbonditionsfor their ownautonomynotably in the area of
reproduction'®* As Roberts emphasizet h e 6 thétai¢ of thedmovement is problematic

because it is basl on a set of assumptions that applies only to a small group of women who are

189 Roberts 1996supranote183; Susan Sherwisuypran ot e 158 at 12; Linda Barcl ay, fi
Sel fo i n Mac lsupnmte £881,82 a8340 | | ar |,

190 Nelson, ErinLaw, Policy and Reproductive AutonortyK edition ed (Oxford); Portland, Oregon: Hart
Publishing, 2013); and Jocelyn DownieRe si st ance | s Essenti al: Rel ati onal R
Initiatives I nvolving Reproductiond in Jocelécjons Downi e
on Relational Theory and Health Law, 1 edition ed (UBC Press, 2012).

P1Nedelsky 1997supranote 157; Diana Tietjens Meyemjpranote 168; Oshanaupranote 171.
192Nedelsky 1993supranote 164.

193 patricia Hill Collins, Black sexual politics: African Americans, gender, and the new racism (New York, NY:
Routledge, 2004) at 4.

94 These actions were necessithby the fact that prehoice movements and academic feminism did not actually
reflect goals of or result in improved conditions for BIPOC communities.
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privileged enough to have multiple choigeé® The intersectional nature of BIPOZo me n 0 s
struggles for reproductive autonomy compelled the creation of an alternative theory and
movement that could simultaneously account for the diffesemegle by racispclasssm,
homophobiaand ableism

Similarly, theconstitutive and iterative relation between the self and others with respect to
gender, has been used by some legal femituisgapport the need for gender affirming surgeries
for trans people who desire body modification for internal and external gender condfience.
Shotwell and Sangrey dispute the idea that trans people are the only ones who have a gender
identity, and arguéhtat both cis and trans people interact wita ¢ h  gendered sl
formation!®’ Shotwell and Sangrey stress the point that the current research focus on the gender
identities of trans peopihteasihdeaimeénsiar-Futhermores peop
t he mai nst r ea msingleissuequestiar mdvidealrights $o gender identity and
gender expression rely on the libertarian atomistic view of auton&tiyis individualism is
not the fault of individual trans people. Indesttucurally vulnerable transsexuals are forced to
engage with medicine and its coercive pathology to achieve gender affirnfatitilermoreas
we saw in the previous chapter, legal avenues for trans people to obtain identity documents,
marital benefits, par¢al rights and so on all force them to squeeze into individualistic fights

based frameworks. However, | argue a relational theosglbfembedded in a relational

195 Black women reproductive healthschetac t i vi sts, for exampl e, ciothened the t
early 1990s to call attention to and better address t ht¢
freedom needed more than access to abortion and birth control.

¥%pDji anne Pothier, fARelational Ah€arg: aAdc®Resbiungef &t | Dic

Jocelyn Downie & Jennifer J Llewellyn, eds, Being Relational: Reflections on Relational Theory and Health Law, 1
edition ed (UBC Press, 2012).

197 Shotwell & Sangreysupranote 175 at 59, 67; Kapustypranote 163; Pyne 2018upranote 47.

198 Shotwell & Sangreysupranote 175at5%m 8 ; Dean Spade, fAlLaws as Tacticso (2
40 at 56; Namaste, 2008ypranote 10.
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understanding of autonomy would instead lead to a relational theory of rights. According to
Nedelsky, rights recognize and define relationships that foster certain values beyond democracy
and beyond autonomy. In Chapter 4 we return to rights as relationships as a useful concept for
health care autonomy for trans racialized youth.

Thereareways 0 resi st the i mpact of oppitsessi on on
influence. Indeedseveral feminists have framed autonomy as a set of skills to be practiced in
enabling circumstances and within supportive relationsfif8IPOC transhealthactiviss have
benefitedfrom thelessonshared by BIPOC feminist activists in the arena of reproductive
justice.The criticalparallellesson is thaautonomywill not flourish without equitabldiving
conditions, and those conditions are partly achieved throaljective struggle for justicélow
returning to the question of how queer and trans people of coleigatebetween autonomy
andagencythrough seHawareness practices and performathee critique culturel will look at

the theory of aidentificaion.

Disidentification Theory

| use disidentification theory as a tool to analysentieaning of thgghotographic essays
produced by youtin my focus groups. | needed an appropratalytical tool fowvisual data
sourcexreated by multiply marginalizeyouthwhose autonomy is situated in a structurally

vulnerable position viavis society. Adowe saysin Aest heti c repeéasentati o

199 Meyers1989,supranote 167 at 76,252 51; Shauna Van Praagh, AAdolescence,
the child as decisiema ker 6 (2005) 1: 4 | nstupradotel@/w Context 335; Par ®,
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debate about political representat@ff In Disidentification performance studies scholar José

Esteban Mufopresenteda strategy, a hermeneutic and a cultural product acted out by queer

people of colour in publi€®! Identification is avay of relatingto o n esécl and political

environmentg% To disidentify is not jst to simply counter iderii which is to seeneself as

the oppositer to totally rejectivailableidentity labels. To disidentify is to manipulate and

evoke themes without representationdhi hneg doonneisnea nft ocru |otnu
images and narrativé$® One example is flagging, wherebgie dons a suit but has an undercut
hairstyl e t o milufidke ddimesdssentficator dsleseriptive of the survival

strategies the minority subject practices in order to negotiate a phobic majoritarian public sphere

that continuously eties or punishes the existence of subjects who do not conform to the

phantasm of normative citizenshif* Mufioz argues that queer people of colour are

marginalized and culturally invisible. This experience of invisibility and/or negative

representation ineases the importance and the burden of visual represeritatidargo

Machida says this about the importance of visual art by immigrant people of colour in the West,
AThe symbolic assertion of presence tidda ough s
previously neglected people with a powerful claim to place in a society where their images are

not the norn?®® Therefore as performersans racialized youttlisidentify in order to

20| jsa Lowe, Immigrant acts: on Asian American cultural politics (Durham: Duke Univétsiss, 1996) at 4; see
also bell hooksArt on my mind: visual politic€New York: New Press, 1995).

201 Mufioz,supranote 134 at 4, 11, 12.
202 |pid at 7.

203|pid at 11 12.

204 Murioz,supranote 134 at 6.

205hooks 1995supranote 201; Mufiozspran ot e 134 at 8; Al i x Holtby et al, @7
photov 0oi ce, queer and trans youth, and the dilid%ma of rep

206 Margo Machida, Unsettled visions: contemporary Asian American artists and the social imaginary,
objects/histories (Durham: Duke University Press, 2008) at 6.
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f{scramble] and [reconstruct] the encoded message of a cultural sekashion that both
exposes the encoded mesgagaiversalizing and exclusionary machinations and recircuits its
workings to account for, include, and empower minority identities and identificaéidhs
In addition to being a hermeneutic strategy,flualso describes disidentification as a
process of cultural producticf® He sees disidentifying cultural production occurring between
the reception of dominant cultural codes and the opposition to?{énufioz is careful to
acknowledge that ascmunterhegemonicstrategy disidentification ismperfectbecause of its
indirectness and ambivalence towards oppressive and dominant stret®Baes.of why
disidentification is so accurate as a theory however, is because it can hold the tension between
being irextricably part of latestage capitalist society and resisting being defined by those who
hold power in our societ$#* Judith Butler described agency as making voluntary decisions based
on circumstances even where they are embedded in subordiBatimwr i t es, @A Wher e
conditions of subordination make possible the assumption of power, the power assumed remains
tied to those conditi?®ns but in an ambival ent
Trans racialized youth can be and may have to be ambivalent about using pathologizing
diagnosic terms in institutional settings. They may have to be ambivalent about norms to take up

or discard in order to obtain gender and life supportive services. There are downsides to this.

207 Mufioz,supranote 134 at 31.
208 |pbid at 25.

2lpidat 26 where MufYoz references Stuart Hall s theory o
nor mative codes, desdriinlgd deicro dHalglod s MusEoazy tfakrecs up t he
as a method of interacting with media products.

2191bid at 71.

2"Mi chell e O6Brien, ATracing this Body: Transsexuality,
supranote 14 Judih Butler, The psychic life of power: theories in subject{&tanford, Calif: Stanford University
Press, 1997) &6 [Butler 1997a].

212gytler 1997a at 13.
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Once you identify with something you lose other possibilities in temngt for stability. This is
what Butler call s 3Batlerinber thdorizing of drad gueenliure i c at i on
also suggests that drag queens engage with unstable axes df'piovterms of gender and
sexuality. Butler observes thatad) queas perform tropes of femininity and oppression to mean
something differenfrom white straight abkdodied cis femininity something that might be
subversivel would also add that drag interprets race, class and many other identities. For
example, the Timnto queer drag performer Patrick Salvani uses the horror genre to create anti
racist revenge performances out of the histories and experiences of Filipinx people in the
caregiver role who flip the script on their sponsors in kitchen and cooking basedics@bout
servitude gone amak® This notion of ambivalenciewhich | use to describe the act of adopting
or amplifying stereotypes in an attempt to challenge dominant ideologies about race, gender and
sexuality from within dominant cultufieis a core EEment of disidentification. Disidentification
is necessarfor survival and ibffers critiquesjust not in predictable fornts®

The significance | take fromMio z 6 s t heory i n application to
potential torema k e A rldsading their own values and references. The practice of
worl dmaking establishes critiques and fiezven su
puts i1it, fAWorl dmaking psbdoaceg cneatihe pacag:

is the majoritarian public sphe®®!’ The components of the majority public sphere become the

23JudithButlerBo di es t hat matter: o New Yoe: Robutledgepyl9dSJuditeBuller mi t s o f
1993 at 126 [Butler 1993].

214 Judith Butler Gender trouble: feminism and the subversion of ide(ilgw York, NY: Routledge, 1990) at 17
[Butler 1990].

215patrickSavani, i Dr aggi ng Fi of Pepformakive Vighett&enrRobers Dia, Marissa Largand
Fritz Pintoeds Diasporic Intimacies: Queer Filipino and Canadian Imaginarigsanston, lllinoisNorthwestern
University Press2018) 198.

218 Muriozsupranote 134 at 16467.
2171bid at 196.
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source materials for queer world reconstructm,while the state through its actors must
perform state power, marginalized or minoritarian artists build poweughrperformance.
Mufioz emphasizethe doingas the important part of the disidentification methoat so much
the beingor knowing?*® One example of doing disidentification is the youth of colour drag
performance culture in Toront@nterecaround the arnumal Asian Arts Freedom School Drag
Musical. The Drag Musical uses drag as a vehicle for intersectional critique by queer and trans
racialized youth of mainstream gay normativity through comedy and musicalitlge Drag
Musical performers take onveryfamiar pop cul ture themes | i ke fAC
ARequiem for a Dreamd and fdobhedicandPnuamged Loveod and
commentary on modern lif&°
Anot her way of attacki fiogz &sh ec oirmrceead to ocfo nfetsa d thi
mi s r e c 02§ Nisrécogaitiom entails,teategically, and oftehumorouslytaking a position
asonés own andthat oneis notseen tawn 222 This concept is related to the key disidentifying
act ofconnotingidentity rather thamlemonstratingt through recognizable syrols. Those who
disidentify eschew familiar and acceptable forms of racial, ethnic, and gender representation.
They also avoid the familiar economy of resistance through positive or sanctioned multicultural
representations of their race or gentfémhey negtiate something else. Here is where
intersectionality is so key for queer people of colour and for trans people of colour as well: since

they exist in multiple identity positions, they focus on related differences within identities not

218 |bid at 200.

219 Email correspondence wifbrag Musical Director Patrick Salvani March,£2018.
220 http://marvellousgrounds.com/blog/theagmusical/

221 Mufioz,supranote 134 at 165, 167169.

2220n feminist use of misrecognition see Butler 188Brancte 214 at 219.

223 Mufioz,supranote 134 at 165 and 1€69.
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just difference beteen identities. To return to tactical misrecognition, you might refuse to see
yourself in something coded as emblematic of your identity box, or you might insist on reading
yourself into materials not meant for your subject position. The works of the &&atales

Burlesque Company offer several local examples of disidentification and tactical misrecognition.
The Company produces several themed shows each year featuring primarily racialized and Black
performers of a variety of body types, abilities, sexuintations and gendet¥.In a trilogy

titled Triple Goddessi Vi r gi n, Mot her, Croneo performers c¢
universal female life stages. Furthermdhe postecover girlfor the Virgin show featwd a
dark-skinned Black woman witfloral attireandaninnocent look. This is a role that dark Black
women are not typically allowed to perform. Tdwver girlwas neither sexualized, lightened nor
mainstreamed. For the Crone section of the trilogy, Femme Fatales performer Betsy Spoon,
appearscompletely naked with rolling carrgn suitcase filled with Dollar Store plastic bdigs
synchingto the song Bag Lady, as she returned to herself by giving away her baggage. A third
example appears in the poster for the Chiineimed show where tlowncept of worship was

twisted by covegirl Axl Blows pictured as a stripper against a stripper pole as an icon of

holiness Overall, | applydisidentification theory to trans racialized youth participants

expressionso understandhow they fosteautoromy skills anddeployagency in the context of

their healthNext, we look at how intersectional identities, individual lived experience, collective
resistance and embodied gendkintertwinein transgendeteory, the theoretical gender

foundation forthis thesis

224phone Conversation with Dainty Smith of Femme Fatales, Mdtch(a.8.
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Transgender Theory

Over threadecade®f academic and neacademic theorizing about the nature of gender,
sexuality, sexual orientation and race have resulted in much polarizing éfélizspite the
difficulty of committing to a position, foa research project abauins racialized youth, |
needed a gender theory nuanced and robust enough to hold life expegarmatiment
intersectional identities and collective political associatiénsthermore, my methodology
explained in detail itChapter 3, required that | integrate a theory of gendemgtqualitative
methodsUltimately, | chosetransgender theory, developed by social work graduate students, to
use as a pluralist container for my reseafchset the context foransgender ttwy, | briefly
summarizeprevious debatesn the nature of gend&om feminist and queer theory.

Through the 1970s and 1980s Western essentialist theories of gender locked our gender
identities and expressions onto our biological sefttGenital anatompat bi rt h def i ned
sex with gender following from the natal sexed b&dyOnly two oppositely sexed bodies were

acceptecs normaf®For some time science affirmed this

2Emi Koyama, fiWhose Feminism is it Anyway? TShsan Unspoke
Stryker & Stephen Whittle, edsutilating Gender(New York: Routlege, 2006)at 704;Pyne 2016supranote 47

Talia Mae Bettcher, ATrapped in the Wrong Theory: Ret hi
Signs 38.

226 Mary Daly, Gyn/ecology: the metaethics of radical feminism (Boston: Beacon Press, 1978); Janice G Raymond,

The trassexual empire: the making of the ghale (Boston: Beacon Press, 1979); Julia Kristeva, The Kristeva

reader, Toril Moi, ed. (Oxford: Basil Blackwell, 1986); Germaine Greer, The whole woman (New York, NY:

Doubleday, 1999); For critiques of gender essdstiakee Bernice Louise Hausman, Changing sex: transsexualism,
technology, and the idea of gender (Durham, N.C: Duke University Press, 1995).

227, Green, 2004 Becoming a Visible Man. In Chapter 4 | connect this belief to the legal category of gender/sex

us ng Sharpeds term ft sgprafoeblo) | ogi co in Sharpe 2002

228 Harold Garfinlel, Studies in ethnomethodology.(Englewood Cliffs, N.J: Prentiedall, 1967).
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di mo r p?# This meéant that if a baby was born intersetheh its body was surgically
Aconvertedod to anatomically match one of the
binary biology because it allowed them to claim that cissexual women posse&psEbowers

and qualitie€3° Masculinity was associatedth the autonomyenhancingehaviors of men and

femininity was ether romanticized or denigrate@ihrough the 90s feminist and queer theorists
challenged the essentialisthof sex deternmiing gender, and gendas aa stablédeology and

an epistemologi’th at predi ct ed ev &Flyn fiti mayd adfo uli e iome 678N :
gender could be theorized as socially constructed. If gender was socially constructed and a

product of hegemonic discourses, then it could be deconstructed and disembodied. In academic
feministcritiques ofbiological essentlesm, heterosexuality and reproductive roles were

challengedyett he uni versal category of HAwomanodo was t
ablebodied and white and often middle class. Aatist women of colaufeminists and lesbian
feminists critiqued ?tAhather sttamdioffeenmisnaalsd degoyed i wo ma n

biological determinisnto reject gender identity and in effect reject or block transsexual women

2Science has now debunked the theory of sexstilladcurdi mor ph
see see Julie A Greenberg, nADefining Male and Femal e: |
SymposiumT her apeutic Jurisprudenceo (1999) 41 Ariz Law Rev

230 For examplesee Cixous 1986, Irigaray 1991, Kristeva 1986.

2l use Grillob6s definition of essentialism: An essenti
the group undr discussion is a stable one, one with a clear meaning, a meaning constant through time, space and
di fferent historical, soci o pol-Essent@alsrh and latergectignality:s o n a | cC ol

Tools to Di s mant lireElizalbdete Hadkets & Sally Arme Haslamgere enls, Theor Fem Read (New

York: Oxford University Press, 2006) 30 at 32.

282 Hausmansupranote 227.

233Butler 1993 supranote 214; Kate Bornsteigender outlaw: on men, women, and the rest ¢Nesv York:

Routledge, 1994); Riki Anne WilchinRead my lips: sexual subversion ahd end of genddithaca, NY:

Firebrand Books, 1997).

2%4Moraga & Anzalduasupranote 136; Hulletalsupran ot e 136; Audre Lorde, fdAge, Ra
Women Redefining Differenced in Sister Outsiduegr: Essay:
NY: Crossing Press, 1984) 114; bell hooks, Feminist theory: from margin to center (Boston, MA: South End Press,

1984).
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andnorbi nary peopl e fr omo meomndesn nmso vsepreecness ,amwhi | e
resist their version of an oppressive patriarchal construction of gé&fider.

Nagoshi and Brzuzyds Transgender theory cons
separated gender from sex while many ty@eaple experience the two as a whidfe
Transfeminist Kate Bornstein argued that sex was made up of more than genital and reproductive
factors and preferred to r ef?¥NagastoandiBrzizyalsoi nst e
attend to the problems widisembodying gender. For exampteender is merely a series of
performative gestures and social artif®e t hen the transsexual need
match oneds internal sense of gender can be f
determinism. This tendency to elide the specific medical needs of transsexuals and portray them
as backwards or unfeminist has been heightened in queer and transgender titébiizihgir
Transgender Theory, Nagoshi and Brzuzy however incorporate a $eygswler that is indeed
felt and lived through the bod¥°

While one of the hallmarks of the poststructuralist brand of queer theory is fluidity of
categories and the absence of a sié this has been critiqued by trans and queer scholars of
colour as grivileged position and a dangerous analytical metibd there is no central self
how do we understand the uniqueness of individual lived experience? On the other hand, there

are difficult implications of deconstructing all social identities, for ctiecsocial movements

235 Koyama,supranote 226.

236 Nagoshi and Brzuzgupranote 135 at 434.
237 Kate Bornsteinsupranote 234

238 Butler 1990 supranote215 at 2425.

2®Ri ki Lane, fATrans as Bodily Becoming: Rethinking the
Hypatia 136.

240 Nagoshi and Brzuzgupranote 135.
241 Butler 1990supranote 215. For critique of this position see Nagoshi and Brgupyanote 135 at 435.
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and also for the formation of a cohesive sense of self for oppressed people. Identity can be the
foundation forselFempowermenthat can propel antippression movement& Single identity
movements are indeed problematic and theeedorintersectional theory of transgenderism is
necessary to recognize the leadership of racialized trans people and trans people who embody
more than just transne¥s.
Nagoshi and Brzuzyds Transgender t-bimygry mai n
identities and positions of masculinity and femininity. They orient themselves to incorporate the
body as a social actoot just a containethe self and societal norms as shaping gender
identity 244 They refine feminist relational theory where emboditigronsidered a crucial part
of selfawarenesto express a dynamism between the self, the body and its lived experiences
within its social environment including social norms and material cond#féizagoshi and
Brzuzy would consider this dynamism thasks for the autonomous self existing in relation to
these source¥® Intersectionality energizes this theory of gender because of its insistence on
what we experience through our bodies and how we identify or disidentify with social
constructions of our ehtities. Namaste, for example, asks for scholars to consider how
narratives of criminalization, sex work and labour are told through the bodies of transsexual
women in Quebet¥’Sal ah emphasizes Namasteods critiqgue

fiper sdonhioom Sal ahds ¢ omp ar?f®NamastedsfcleaBtliat usecof suchn d N &

242 Nagoshi and Brzuzgupranote 135 8439 440.

243 |bid.

244 |bid at 435; Kapustssupranote 162 at 151.

245 Shotwell and Sangresupranote 174.

246 Nagoshi and Brzuzgupranote 135 at 437.

247 Namaste 2008upranote 49.

248 Salah,supranote 47 at xi and see Namaste 28Qfranote 10.
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terms to ground trans fAli berationo entrenches
of production and understanding. Similarly Nael Bhanji critiques the freaquse of the symbols

of Ahomeo and Aborder crossingo within transs
gets to speak for tr ans s &Bhaajipoirgsuditje eacigmiandi t y i n
colonialism implicit in the transsexual selarfor home which cannot be accessed by racialized

and/or trans immigrants or refugees who are part of a dig#§pora would add, a dislocated

Indigenous person. Instead creating transsexual and transgender narratives he asks for a

greater attempttoids i denti fy with Ahomeo as a metaphor
metaphor for transitioning. These are but a few of the trans of colour critiques of academic trans
studies, feminist and queer theory and mainstream trans writings building on theidisaus

Chapter 1.

Conclusion

This chapteprovided the conceptual groundwork for the analysis of pluralist sources of law
andoriginal data from trans racialized youth in folowing chapters. | describdtie theoretical
concepts of intersectionalitgfructural vulnerabilityrelationalautonomyand the analytical
tools ofdisidentificationandtransgendeitieory.l developed my own list cddutonomy
enhancindactorsto apply to my analysis in Chapters 4 and 5. The factorsroemation
sharing, acess to justicdransparencgf powerin relationshipspersonal responsibility, self

awarenessndinterdependence

249 Bhaniji, supranote 49 at 1, /8.
250 |bid at 4,9.
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These containers and tools allow us to better understand the ways in which the experiences of
trans racialized youth and their visutdrges engage witthe hegemonic narratives about health,

race, gendehodyand selfthat areembedded in legal and medical cuttanddiscourse
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Chapter 3: Methods & Methodology

Throughout my preliminary community consultations and literature revideyeloped and
refined my choice of data sources and collection and analysis methods. | decided to use
traditional primary legal sources including legislation, Hansard debates, policy documents and
jurisprudence, with academic literature as a secondargeso | knew | had to get at trans
racialized youthos experiences of health care
draw conclusions. Therefore, | decided on a focus group Photovoice method to learn from group
discussions and obtain visual a4t

In Part | of this chapter | explain the methods of analysis | used on the legal source documents
| collected, based on a blended internal and external method articulated by Sétmpart
I, I describe and problematize my two participatory datlie fieldwork methods: feminist
participatory research (FPR) and visual-#dsed methods, specifically Photovoice. | consider
the ethical considerations arising from using photogrdgased methods with a structurally
vulnerable population by applyirrglational and situated visual ethics. | describe why | chose

thematic network analysis as a focus group data analysis method and conclude with observations.

251 John W CreswellQualitative inquiry & research design: choosing among five approa2hdsd. ed (Thousand
Oaks: Sage Publicatisn2007) at 133.

%2Rj chard L. Schwartz o6l nternal and External Met hods i n
(1992), 179199.
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Guiding Concepts

Underpinning my inquiry into the decisianaking autonomy of trans racial@gouth are
t wo concepts: | egal pluralism and Al aws as t a

shape my legal researblfore turning to mynalytical method>?

Critical Legal Pluralism

Contemporary legal pluralism explains law as a phenomfstbby many sources beyond the
formaland experienced in different ways beyond statutes and courtféohimmped to capture
how trans racialized youth experience decisiwaking in health consent laand Ihypothesized
that as a group they are legally stmcted through the regulation of gender, age and race. | saw
this regulation occurring in several places: the clinic, the emergency room, the courtroom, in the
Legislative Assembly and in community spaces. Applying a legal pluralistic approach to my
resarch question allowed me to mine four different categories of information for legal rules and

norms2°°

Laws as Tactics

253 pid.

4MarthaMar i e Kl einhans & Roderi ck A PMalisndle Rlardlisme fWhat | s a
Juridique/ Legal Pluralism® (1997) 12 Can J Law Soc 25

25 bid at 32.
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Singhés FPAR checklist for researchers (Fig.
and show how it impacts our methodply . Spadedés not i depednie ALaws a
connect my gender theory oy method ofegal analysig®® Spade draws from Foucault and
Butler to push scholarship on genderds intera
discursive subjectivity formai on t hr ough the mul ti pl?Spadee ment s
references Foucault s wr iprbducing sinctomoflawhaed di sci p |
Butl erds writings on the performative nature
Chapter 2*®descritngl aws as tactics deployed to ®chieve
I n a pluralist fashion, Spade also decentral:]
beyond what statutesayand into what elements of the lalw, in thepluralist sense, to trans
people?®® As | demonstrated in Chapter 1, certain subjectivities benefit from norms produced by
law and medicine, and others are punished when laws tactically refuse to recogniZeé them.
Through Al aws as t avdrans mesple intSrpret thwes locatlyrtosachtewer s h o
their desired ends and also to resist gender essentialism and the imposition of the gender
binary?®?l borrow from Spadeés approach to draw ou

sources.

256 Spade 2018upranote 199.
257 Spade 2012upranote 199 at 41.

258 Butler 1990supranote 215 at 33, 114, 232; Butler 199%apranote 212; Michel Foucaul§ociety must be
defended: lectures at the College de France,-I875

259 gpade 2012supranote 199 at 54; Graham Burchell etHhe Foucault effect: studies in governmentality: with
two lectures by and an interview with Michel Foucd@hicago, IL: University of Chicago Press, 1991) at 95.

260 Spade 2012%upranote 199 at 68.
261 |bid at 44 45.
262 |bid at 44; Butler 1990supranote 215 at 13.
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As theoreticalaols used in tandem, critical legal pluralism and laws as tactics helped me
select and analyse my sources. These concepts took me to an inquiry of not just how laws and

subjects interact but how subjects might interpret, deploy and/or resist legal norms.

Part | Legal Sources and Methods

| selected four types of legal knowledge to answer my research quéstwiclo trans
racialized youth experience autonomous and or agentic decision making in heaBtatatery
law is the first type of legal knowledgés | demonstrated in the first two chapters, statutory
law currently defines sex as a legal category and confines the subjectivity of trans people
administratively limiting their life outcomes. | probe deeper into formal law by reading
| egi s | atioresams Opinions ab®ut my chosen statues in Hansard debates of my selected
statutes concerning decision making in health, age and gender identity. Decisions of courts and
tribunals constituted the second form of knowledge. However, trans racializédayeuton
existent in reported court decisions. Trans youth are the subjects of a small number of family law
cases and administrative tribunal decisions. In contrast, the case law on mature minors and health
care decisiommaking is rich. Between the two dies of jurisprudence | can demonstrate the
opinions of judges and decision makers regarding gender identity, biology, legal capacity and
agebased decisiomaking autonomy. The third form of legal knowledge is health care
provi der sd nordmagnobsticectices, acoessedahrough their authoritative texts.
Fourthly, he way that health care providers apply the common law and statutes is accessed from

publishedstudies of health care providers and from the experiences of focus group pdsticipan
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Kl ei nhan and MacDon alsdppatedany choide ek outheedgilg | pl ur
experiences of trans racialized youth as-tamators who hold law within themsel\&3.
Through a Photovoice projedtrans racialized youth produced visual aextual narratives that
gave me an idea of what local law and autonomy/agency practices were, even if practices
differed from what the statute prescrit®&8This phenomenology of trans racialized youth

autonomy is shared in Chapter 5 through my fieldwortihgs and analysis.

Internal and External Analytical Method

Webber notes two tendencies in legal pluralism, namely: deference to law in its social context
and the production of norms through the active choice of legal outcomes from a selection of
options*®**These tendencies will support my applicat
my analysis of law and policy impacting the autonomy of trans racialized youth in health care.
Unlike the internaknalytical methogwhich seekshe intrinsic cumulive principles or logic
of law, external forms of legal analysgeek toget at truth and evaluate process. The external
method is not limited by acceptance of classic texts as authoritative sources or by the hegemony
of professional opiniorf8® and thus th external method can apply knowledge and methods from
other scholarly fields.ike other legal scholars, | usecombination of internal and external

analytical methodsas demonstrated in the four main sources |.&€ed

263Kleinhans & Macdonaldsupranote 255 at 3840.

®%Jeremy Webber, fALegal Pluralism and aidirhibidat38&gencyo (20
265 |bid at 169.

267 |bid at 194.

267 |bid at 194.
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Sources of Legal dirms

Ontario satutes dealing with health care consent were most clearly connected to my research
guestion. The primary statute for decisimaking in health care is the currétgalth Care
Consent Ac1996 HCCA).2%8 For historical background, | considered its antecetta€onsent
to Treatment Act992 (CTA), and the now repealédvocacy Acl19922%°| read these three
statutes together to see how in the last 25 years legislators dealt with freedoms and protections
for minors and other groups like disabled people who wereeived to be vulnerable in health
care.Regulation 552f theHealth Insurance Act990 (detailing provincial health insurance
coverage) was another key source because most youth access health care but especially gender
affirming treatments through ORI

A practitionerds guide was hel pful i n unders
consent, capacity, substitute decision maker and liability provi$i@hsisedthe Law
Commi ssion of Ontariods Fi nal-m&mrgpoowider on Legal
historical policy development informatidht Hansard debates over amendments to health care
statutes between 1994®96 covered questions including mature minors and the appropriate age
for consent to treatmeand included the deputationspdrents, doctors and others. The
Affirming Sexual Orientation and Gender Identity 2815 (ASOGIA)bannedconversion

therapy on minorddebatesl ur i ng 2015 about thdtleecame ASOGIA e me mb

268 HCCAsupranote 11.

269 Consent to Treatment Act, SO 1992, repealed on March 29, 1996 c. 2, sCT@);Advocacy Act, 1992, SO
1992, c. 26 [AA].

2Doparcy Hiltz A&uidatoiConsent8nd CapacityiLaw in Ontafio17th ed (Toronto: Lexis Nexis
Canada, 2017).

2" Law Commission of Ontarid,egal Capacity, Decisiemaking and Guardianshifinal Report (Law
Commission of Ontario, 2017) [LCO 201 Qne major limiation of the Report was that it does not address issues
for minors or youth at all, rather focusing on elderly and mentally disabled or incompetent people.
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involved many trans community members, activéstd scholars. | also read the provisions of the
Criminal Codethat barmedically assisted death for minoReading both the debates and the
Statutes helped to illustrate both what evidence had been consaddredhy the legislature

made certain choice$racking the opinions and reasoning of judges with respect to trans

racialized youth proved to be much more elusive.

Jurisprudence

| had hoped to findrans youth litigating their rights to geneffirming treatment$ut this
proved very difficult Where I did find cases, the race/ethnicity of the youilese notmentioned
at all.l also read one custody case from British Columbia involving the treatment of a racialized
nonbi nary child because | whoaffereddudherensidgtintobowt he ¢ hi

legal actors engage with the autonomy of trans minors.

Authoritative Texts

| returned to external methsty consideringpolicy documents that impact the way health
care is delivered, accessed, or denied to trans racialized gbotling three policy documents
issued by health care providers and researchers from an international clinical association, a
provincial professional association and a local community health centre. Firstly, in order to
explore what rules the Ontario government reggihealth care providers to follow if providing
transitionrelated and gender affirming care to trans youth | examined the most current version of

The Standards of Care issued by the World Professional Association for Transgender Health
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(WPATH SoC)?"? The Ministry of Health and Long erm Care adopted these standards to

regulate the public subsidy of gengdfirming treatment$’3 The SoC affirm the psychiatric

diagnostic criteria for gender dysphoria from Biagnostic and Statistical Manual Version V

andso theyprovided a view into narratives for transness generated by medical and government
institutions relevant to my research quesfitifor contrast, | turned to th8herbourne Health

C e n t Gueldirses and Protocols for Hormone Therapy and Primary @ardrans Clients

(2015) for contrast with the international clinical standards. The SHC is notable because it is a

family physicianandnurseased heal th centre with close tie
communitiesSome transacialized youth go tthe Sherbourne Health Centre for primary health

care and psychosocial programmifgally, | read the College of Physicians and Surgeons of
Ontariobs official policy stat efdhmeHCCAn Consen
leaves several key processe®s be determined by regul ated heal
and his document was intended to fill a statutory gap. | compared this document and the
accompanying frequently asked questions section with opinions about consent practices and
autonomy gpressed by the three Ontario doctors | consulted in-2018. Secondary material

by psychiatrists and pediatricians about how to applHBEAwith youth patients was helpful

in fleshing outhe physician$identification of challenges and solutigafthough none of these

sources dealt specifically with trans youth or racialized y{Sth.

212\World Professional Association for Transgender He&tandards of Care for the Health of Transgender, and
Gender Nonconforming People VersiofWorld Professional Association for Transgender Health, 2011).

2B3Ministry of Healthand Longf er m Car e Government of Ontario, fASex Rea
<http://www.health.gov.on.ca/en/pro/programs/srs/>.

214 American Psychiatric Association & American Psychiatric Associaf@M-5 Task Forcesupranote 3.

275 College of Physicians and SurgeoRslicy Statement #35 Consenfl o-Treatmen{College of Physicians and
Surgeons of Ontario, 2015) [CPSEL8].

26Dr Miriam Kauf man, @Th enttb Tngament ActoBill 109hom AddlesteatrHeatth Co n s
Careo (1994) 15:2 Health Law Can 31; Rose Geist & Susal
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Part 2 Qualitative Research

Methodology

Paradigms and Feminist Participatory Research

The feminist participatory research method | employed in the second compbmgnivork
is embedded in a transformative paradigfertens described the transformative paradigm as an
improvement on the emancipatory paradigm because of its emphasis on the leadership of
marginalized research populations rather than their experierntgesss emancipated by
researchers’’

FPRdeveloped out athe bodyof work exists critiquing wellntentioned but damaging
communityacademic partnerships. For as Koggel says, there is exploitation implicit in research
and simplyfocusingon marginalized ed oppressed people does not ensure that equity is

achieved?’® To avoid the methodological pitfalls of traditional CBPR, | adapted methods of

Assessment of Young Peoplebds Capacity tla)83,RRose€aistt t o Tr
AThe Capacity to Consent to Treatment in Youtho (2015)
2’7 Donna M MertensJransformative research and evaluatigfiew York: Guilford Press, 2009) at 48.278 An

excellent overview of these critiques is foundAairian Guta, Carol Strike, Sarah Flicker, Stuart J. Murray, Ross

Upshur, and Ted Myers. AB@sed ResearchnlLgssondifroro thegClanadiam Riiu ni t y
Research Sector. o Soci al Scieniéle & Medicine 123 (Deceml

https://doi.orgl0.1016/j.socscimed.2014.07.028h r i sti ne M Koggel, AA Relational |
Devel opments and Applicati ons o i mBeing®elatiandl: Refleciohseowe |l | yn &
Relational Theory and Health Lagvancouver, BC: Univergy of British Columbia Press, 2011).

218 An excellent overview of these critiques is foundhilrian Guta, Carol Strike, Sarah Flicker, Stuart J. Murray,

Ross Upshur, and Ted Myer sBasell Researeh Lessongfrom the Canadidn HWo mmu n i
Research Sector. o Soci al Sci eniéle & Medicine 123 (Deceml
https://doi.orgl0.1016/j.socscimed.2014.07.028hr i sti ne M Koggel, AA Relational |
Devel opments and Applicati ons o i mBeing®elatiandl: Refleciohsscowe |l | yn &
Relational Theory and Health Lafvancouver, BC: Universy of British Columbia Press, 2011).
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researcher Singh who added a feminist-appression praxis to CBPR methods in her research

with trans youth to aaduct feminist participatory action research (FPARHer use of FPAR

methods has made spaces for trans racialized youth to articulate barriers, agentic strategies and
long-term autonomy producing solutio®Si nghés studies rigorously
implications of cis adults researching withtransyoMh r r or i ng Mert ends move
Aemancipatoryo to Atransformativeo paradi gms
that claims to empower and know trans pedpi&ingh insists that FPARsearchers must

examine all of their beliefs, expectations, and desires for their research before deciding on

met hods and before undertaking fi edpadnvor k. To

questionnaire for researchers as | prepared my resgesmn and my ethics documentatféf.

Photovoice

Photovoice is a form gdarticipantemployed photography (PEF PEP allows the
participant, along with the researcher, to determine both the subject and meaning of the
photograph, which is important the powersharing aspect of FP#* Additionally, the

participantdéds captioning and explanation of t

2| am not including the word factionodo in my methodolog
fieldwork, still see the work of Anneliese Singh, Kate Richmond & Theodore R Burnes, "Feminist Participatory

Action Research with Transgender Communities: Fostering the Practice of Ethical and Empowering Research

Designs" (2013) 14:3 International Journalfednsgenderism 93, online:
<http://dx.doiorg/10.1080/15532739.2013.81851k5ingh et al 2013b].

280 Singh, 2013aupranote 50.
281 Singh et al, 2014upranote 50 at 219.
282 Singh et al 2013upranote 281 at 97, 101.

28 Heather Castleden, Theresa Garvin&Fagp ht Fi r st Nati on, fModi-hagedng Phot o
participatory Indigenousrs ear cho (2008) 66: 6 Soc Sci Med 1393 at 139

%Britta Carlsson, fADepicting Experienceso (2001) 45:2
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sociocultural nuance&®Wang describes it as a process for participants to identify, represent
and enhance tirecommunity through a specific photographic techniéije.
Photovoice draws from two theoretical frameworks: 1) the critical popular education of

287and 2) the feminist theory that lived experience creates expert knovifédufesing

Freire
these theories inta communitybased documentary approach to photograghy.

In my view the purpose of my fieldwork was not a concrete social chamgel seen from
the literature and from community consultation that many social action research projects fall
short on theipromises of social chang® Instead | would seek to encourage personal and
collective reflection on autonomy experiences and practices, interpret the resulting
phenomenological data aifgoossible share policy recommendations at conferences and with
legal and health care providers in Ontario. In choosing to conduct qualitative research using a
phenomenological approach | was not trying to generalize from my sample to the broader

population?®* Working with 3-6 participants would allow for easier trust loling, richer textual

and visual results, and easier data managefffent.

285 paulo FreirePedagogy of the oppressedDth anniversary ed. ed (New York: Continuum, 2000).
286 paulo FreirePedagogy of the oppressedDth anniversary ed. ed (New York: Continuum, 2000).
287 Paulo FreirePedagogy of the oppressedDth anniversary ed. ed (New York: Continuum, 2000).

288 One source on feminist epistemology is Lorraine Codeat carshe know: feminist theory and the
construction of knowledggthaca, NY: Cornell University Press, 1991).

289Wang, C. C., MorreBamuels, S., Hutchison, P. M., Bell, L., & Pestronk, R. M. (2004). Flint Photovoice:
Community Building Among Youths, Adultand Policymakers. American Journal of Public Health, 94(6)i; 911
913 at 911.

05arah Switzer, fAWhatos in an I mage?: Towards a Critic
Met hods 0 i-DesylNas &K Noogaire, ed€reat Soc Change Creat Al@ppressive ArtdBased Res

Methodol(SwitzerlandP al gr ave Macmill an, 2018) 189 at 200;- Adri an
based research: Lessons from the Canadian HIV research

291 Jonathan A. Smith, Michael Larkin & Paul Flowerggerpretative phenomenologitanalysis: theory, method
and researct{Los Angeles: SAGE, 2009) at £532.

292 |pbid at 52; Creswellsupranote 252.
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The Photovoice focus group method was in keeping with the gender theory | articulated in
Chapter 2 that combined embodiment, social construction, performance and intersectionality; a
theory | contemplated through S3Rmptovbise checkl! i s
methods allowparticipants to expresdstract relational conceptsorethan interviews, offer
participants time for creative reflection acreéate the possibility théteir images could capture
nuanced experiences, feelings and mearfitfgdt i | | , Si meguirédsurtherh e c k | i st

reflection.

Representation,Truth and the Desire for Stories

All colonized and subjugated people who, by way of resistance, create an opjabsiti
subculture within the framework of domination recognize that the field of representation
(how we see ourselves, how others see us) is a site of ongoing st{bglil@ooks

2016, p. 57)

When carefully incorporated into legal research, first pensoratives add direct relevance
and encouraged accountability to the group being reseattiEue danger in elevating first
person narratives to the truth comes from some of the power dynamics embedded in the research
method. Influences affecting particigestorytelling include: the desire to please those in power,
the confines of discursive spaces for trans people, youttBIi®®@C, and the pressure of the

perceived expectations of researcté®s will show in Chapter Sow trans people could

293 Singh et al 2013ksupranote 281 at 97id .1; JL Nagoshi, CT Nagoshi & S Brzuggender and Sexual Identity:

Transcending Feminist and Queer Thegw York: Springer Science + Business Media, 2013).

%Susan Fi-Bdegd INRMgquiry: Performing Revol uwvinmm®Sary Pedag
Lincoln, eds, Handbook of qualitative research, 2nd ed. ed (Thousand Oaks, Calif: Sage Publications, 2000) 681 at

684 see als€arlssonsupranote 285 at 131.

2% patriciaMontureAngus, AStanding against Canadian Law: Naming
(1998) 2 Yearb N Z Jurisprud 7 at 381Ibid.
2% |pid.
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become barglrecognizable to themselves in their narrative attempts to access treatments and
services and this could also occur in research through participatory visual methods.

One examplés foundi N Ch aacacna uamts of | i st ener expectat i
in antthomophobia educatici’ She describes the press to tell a linear coming ougrrative
that ended in a Acompleted gay subject, witho
Charania describes how studemtes sroe @quidr didarali ea
stories of becoming asveorking-classMuslim.2%® In their Photovoice project with queer and
trans youth Holtby et atlescribehow queer and trans youth struggle with the complexities of
how they want to be seen as marginalized kistorically misrepresented peoplad their fear
that theirexperiencesvould be taken by cisgender viewers as representative of all queer and
trans youtt?®®

Barriers to seldisclosurecancome from within and without LGBTQ communities, for
examplegp hobi a, transphobia and racism were named
examples of oppressions replicated within LGBTQ communitféa/i | son and Flicker
transactional sex Photovoice and digital storytelling proijestrated howstructurally
vulnerable people might recreate stereotypes, or affirm attitudes they think researchers want to
hear, or that they feel are innocuous, while not revealing their true values and ber&Vlours.

their photographgheyoungBlack women did not selflisclose theiown use of transactional

27"GR Ch ar a rated narrafivRsimganti o mophobi a educati on: complications
24:2 3 Can Woman Stud 31 ati3®

8lpidat 34. See also the counter concept of #dAinviting in
DarnellLMo o r e, AComing Out or I nviting | n?: Part |0, (12 Ji

<http://www.thefeministwire.com/2012/07/comiogit-or-inviting-in-reframingdisclosureparadigmsparti/>.
29 Holtby et al,supranote 206 at 318.
3001hid at 322 & 323

lCi ann Wilson & Sarah Flicker, APicturing Transactiona
Gubrium, edParticipatory visual and digital research in actig®015) 73.
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sex and instead shared negative views of those whiS“dRlatedly Prins writes about the
resistance to being photographed or even being seen taking photographs by participants from
communities that experience high levels ofvgillance, rendering visual disclosure of one and
oneds commidhity unsafe.

In summary, researchers must realize that taking pictures does not mean that participants are
suddenly o006free66 to tell the fAtr utodstbateabout t
taking and viewing photographs is situated in the histories and present conditions of local
LGBTQ spaces, research contexts and in unequal age, class, racial, and gender relations. | use
Photovoice to watch and analyze the image making procdgs amterpret the phenomenology
of the resulting images and discussions about gender, race, age, agency and autonomy in health

care.

Situated Visual Ethics
| applied for and received ethics approval from the York Research and Ethics Board (REB)

for my fieldwork in November 20181 also engaged with relational ethitgsed on the

principles of fAengaged interaction, mutual re
302 |pid at 79.
S03EstherPrns, A Participatory photography: A tool for empow:

at 4293 Research Ethics Board Certificate # 2@57; Government of Canada, Panel on Research Ethics, TCPS2

Chapter 1 Ethics Framework Core Principhttp://www.pre.ethics.gc.ca/eng/polipplitique/initiatives/tcps2
eptc2/chapterthapitrel/ Ei kel and cal l s t hOlavEfilcelnared,c e®dldd wvw.g QG dn de D«
Et hics and Action Research. 0 A47tati4dAustiik@able, & Kalebivicd , no. 1 |
2009, at 843.

304 Research Ethics Board Certificate # 2@67; Government of Canada, Panel on Research Ethics, TCPS2

Chapter 1 Ethics Framework Core Princighttp://www.pre.ethics.gc.ca/eng/polipplitique/initiatives/tcps2
eptc2/chapterthapitrel/ Ei kel and cal l s t hOlavEfilcelnared,c e®dldd wvw.g QG dn de D«
Et hics and Action Research. 0 A47tati4dAustiikR@able, & Kalebivicd , no. 1 |
2009, at 843.
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vulnerability, and interdependent environmétif Reducing autonomy and choice to an
individual issue of informed conseats the REB guidelines tend to dathout regard for
context will obscure larger systems of power, privilege, and oppre¥Sion.

As a method, Photovoice in focus groups requires attention to ethical concerns due to several
factors: the creation, use and release of visual material in print and digital forms and the
structurally vulnerable intimate and familiar community of my particip#Htis stuated visual
ethics (SVE) issues are addressed as they arise in thdtfetdouragesesearchers to rethink
and adjust confidentiality, anonymity expectations, informed consent processes and include SVE
training for the participants and fieldwork ted?fIn terms of the release of images made by
marginalized participants, considgoms must include: the reluctance to sticlose; the
appropriation of shared images by researchers or viewers; and misreadings by viewers. These are
risks for marginalized participants vis a vis privileged participants and researchers. Power
dynamics letween the research team and the participants andratsogparticipants will have a
significant impact on how and what to share and should be subject to ongoing consent
procedures®

Conventionaunderstandings of anonymity were challenged as most jpartits in my study
chose to photograph their faces, body parts and identifying features like canes, body

modifications and shoekdid not assuméhat participants would want to hide their identity

fiThe et

i c,
Forensic P:

®WWendy Austin, Erika Goble & Julija
a relational ethics approacho (2009)
306 Sherwin 199&upranote 157 at 3&7.

V7Clark, A, J Prosser, and R-BWisleads .RefsEtalricchalo I|Asrstuse s& iHe all ma
2010): 8193, and John Creswell

3%8\Wilson and Flickesupranote 303 at 8:84.

309 Sherene Razack, Looking white people in the eye: gender, race, and icuttowetrooms and classrooms
(Toronto: University of Toronto Press, 1998) at3H

Kel ecev
20: 6 J
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when they might seek to conduct advocacy through thecuhgter of their images and by
disseminating the resulf& At the same time, | needed to be aware that participants might
change their minds later and regret revealing such personal details. This tension between
exposure to future harm and paternalismas stigmatized participants required a discussion
with the participants about the risk of revealing personal information, not a unilateral decision

made by meo prevent them from doing S&

Reflexivity

Because a relational ethics approach expliciélgnas power relations and imbalances, | knew
| had to be critically aware of my own power, biases and expectations in the process and attempt
to minimize restrictions or pressures on participants' deeisiaking autonomy:2 As part of
the imagined audience,th e f i el dwor k team would inevitably
unanticipated way3?
The York University Human Participants Revi@ubCommittee (HPRC) ethics approval
process positioned me as the expert, who would determine what would be eithisafeafor my

participants months in advance of meeting tR&Specifically, the HPRC ethigsrotocolform

S0Ppamel a Ponic, fABalancing safety and action: Ethical p
experienced violenceo (2012) 4:3 189, online:
<http://resolver.sholarsportal.info/resolve/17533015/v04i0003/189_bsaaepwwwhev.xml>.

311 This tension is discussed in depth in Deborah Barrett, 2004. Bbotonenting the needle exchange: Methods

and ethics. Visual Studies, 19(2): 1489.

S2Sarah Flicker et al , AbEsedpartcpatorybesdarenmreraended for Qstittionain i t vy
review boardso (2007) 84:4 J Urban Health 478 at 481.

SBSarita Srivastava & Margoti ErBrpéesiefifhéRaBiSandt gmebf i n
Ant-tHo mop hobi ¢ Ed u c a83tCrit@aciol 2715 2t282869; HoBhY et alsupranote 206 at 31&sther

Prins, fAParticipatory photography: A t oRekearthal?t e mpower mi
429.

314There is an amendment mechanism built into the institutional research ethics approval process, in order to make
changes to the project after initial approval, and while the staff are very helpful the process takes weeks and is not
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asks researchets commit to recruitment language, risk mitigation, interview questions, and
informed consent languag@éthout input from the partipants.Yet toapply FPAR tenets to my
research study and using the transformative paradigm, | preferaeti as the facilitator of
ongoing information exchange and reflecttdnl n Si nghos c¢ h e ¢cdudstios#l f or
asks usto practicehuimi t y about oneds knowledge and assur
make changes to the study based on this learning. | was not able to make changes to my study
during the field work stage because any changes required approval from the REB and if | had
postponed my focugroups,l would have lost participants.

Singhods check laskedtme fo describe eng cava interdectimg sdentititlsam
a queer notyouth gendenon-conformingcissexual woman of colour with deep roots in the
Toronto queecommunity. | am abkpodied. | am also a graduate student with a law degree and
therefore have access to much more information about trans health care and rights than my youth
participants didThe checklist also askdbout researchgositionality vis a is transgender
concerns. | have had significant volunteer and professional engagement with queer and trans
youth. My relationship to the youth participants was partly as a stranger researcher, however,
they might have known me through LGBTQ community esehhad to consider that we knew
many of the same people and we would likely continue to cross paths for years to come.
Ultimately, this awareness made fael accountabléo the participants and my -dacilitator. In
terms ofmy own preconceptions, | fésed | might expecyouth to have negative experiences

with health care professionals due to my own negative experiences. | also might be expecting

fast enough to address the issues that come upfieitheSs u s an Boser , AEt hi c sCampusd Power
Partnerships for Research. o P®&tion Research 4, no. 1

315Ponic et al.supranote 312 at 2010.
316 Singh 2013bsupranote 281 at 97 fig 1.
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trans youth to have unsupportive familielaving identified positional privileges and

preconceived expedtans, | could onsciously brackét’ these things to help me viehe

participants data as fresh and belonging to théinally, knowledgetransfer and access to
research results wer e ke yandlantanmittedtoensuriogn s i n
participants will have access to the completed thesis and a plain language summary of research
results. Participants have been invited to all conference presentations of this research as co

presentersvhere possible

317 Clark E Moustakas?henomenological research meth¢flsousand Oaks, Calif: Sage, 1994) &t®6 Max Van
Manen,Researching lived experience: human science for an action sensitive pedagbgy. ed (London, Ont:
Althouse Press,997) at 175176.

318 Anneliese Singhsupranote 51 at 693.
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Figure 1. CheclHist for participatory action research (PAR) feminist researchers working with
transgender communities from Anrtiese Singh

O Assess one’s intersecting identities (e.g., race/ethnicity, gender identity and expression, etc.) as
they relate to privilege and oppression and power as a researcher

O Clearly articulate a theory on gender and determine how this theory informs methodological
choices

O Reflect on researcher positionality related to transgender concerns

O Conduct a current transgender literature review informed by both peer-reviewed sources and
other nonacademic sources of information (blogs, advocacy websites, novels etc)

O Provide and/or attend presentations or activities at community centers that serve transgender
individuals, so that a potential PAR relationship could be initiated

O Determine community needs by working collaboratively with transgender people and
communities

O Identify the opportunity for advocacy associated with the PAR study

O Work with a research team order to establish expectations and accountability related to researcher
privileges, assumptions, and biases

O Use sampling practices that ensure a diverse and representative population

O Share all aspects of the research process and data with informants and communities (stake
holders)—and be sure to ask for feedback and input along the way

0O Practice humility about one’s knowledge and assumptions, apologize as necessary, and make
changes to the study based on this learning

O Understand historical oppression of transgender people and communities

O Identify how your personal liberation is connected to the liberation of the informants and

participants with whom you work
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Methods

Recruitment

| looked for 810 participants between the ages of 18 and 25 years old who identified as trans
(transsexuatransgender, gender na@onforming, gendemon-binary, gender fluid, genderqueer
and more) at any stage of their social, legal or medical tranamionwvho also identified as
Black, Indigenous and/or people of coloAs 18+ they would not need parehtansent but
would be close enough to being minors to be able to remember the experience of navigating
health care systems as minarsl compare to their current experienddse small number of
participants meant th#tte group would generate comfort atrdst fasterand Iwould be able to
manage analysis of the data set by myself.

In putting together the method and the groups, | approached a number of community partners
for consultatior?*® The participants weneecruited throughhose community partneusing
purposivesnowballsampling method®° For example, youth were also solicited by email and
phone by youth workers from within their networks. | was available to present about the research
and focus group at the 2017 Youth Sexual Health Symposiuratasiter youtlgroups,so

someyouth met me in person before deciding whether to participate.

319 Planned Parenthood Tororitdirector of Community Programming and Research, Cheryl Dobinson & TEACH
Program Coordinator David Udayasekaren; Supporting our Youth (Sherbourne Community Health Centre) Gender
JourneysGroup facilitator Kusha Dadui; LGBT Youthline Outreach Coordinator and Service Coordinator Tamar
Brannigan and Noami Martey; Griffin Centre Executive Director Tai Vo; YMCA Sprott House LGBTQ Shelter
Manager Kate Miller and Case Worker Scout Bay; GendeicCdit Sick Kids Hospital Drs. Miriam Kaufman and

Joey Bonafacio.

320 patricia LeavyResearch Design: Quantitative, Qualitative, Mixed Methods;Batsed, and Communi§ased
Participatory Research Approachéblew York: Guilford Press, 2017) at i/®
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Kiley May servedas focus group ctacilitator and trans community consultdftKiley
handled the photography training section of the focus group. Kiley is awlotnans feminine
photographer and theatre artMtorking withKiley fulfiled S i n gdtdmsnendationabout
how todetermine communitgeeds andboutworking with other people to provide
accountability mechanisni$? | alsothought theyouth would feel rare comfortable with her as

another trans person, and that they would be motivated to work with her as an artist.

Participants

Eight people agreed to participate in the worksHAapo youth cancelled the night before the
workshop citing work and family eomitments, and two youth cancelled the morning of the
workshop giving health reasons. The group expressed a variety of gender identities: trans
feminine, trans, trans masculine and gender fluid. Their ethnic and racial identities were: Afro
Caribbean, biraal white Filipino, Chilean, and Pakistani. One person identified as Muslim.
Class backgrounds and income lewglsied, with the groupcluding working class, working
poor and middle class. In terms of ability, one youth used a cane and required several
accommodations in the physical space; two youthidelitified as havingnxiety.While some
participantsvere working,otherswere in noruniversitybasedschooling,andwere volunteering
in peer support groups for LGBTQ youth, another youth was rurnirans youth of colour
group in the GTA.

Only oneparticipantlived with their biological parents. Others lived with friends or partners.

One youth had experience with the CAMH GIC as a young adult. None of the others had been to

321Kiley signed a confidentiality agreement for the purposes of this research project.
322 Singh et al 2013Bupranote 281 at 97 check boxes #6 and #8.
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a GIC. Two youths weren hormone therapies; one could not actiessy,and another was not

interested in taking hormones.

Focus Group Process

The workshop took place at Springtide Resources, a feminigbnodih organization in
Torontothat provided h-gender bathrooms, atkhen and a fully wheelchair accessible private
space. | provided the participants watlist of external support resourc&$ | provided the
participantsnith anhonorarum, meals, snacks, and TTC tokens/texiuchersAll the youth
were given access thgital cameras and memory cards, camera bags and chargers for the
duration of the focus groufphey alsareceived legal information handouts about consent to
treatment and capacity law and gend#irming treatment subsidies in Ontario (see Appendix
5). The entire workshototalled11.5 hoursver the span of two day&pril 22 and 292017.

Unstructured discussion continued during mealsichging which | took notes

Image Creation

Photovoice training took place on Day 1 of the workshop after mydntton to the research
project and a detailed description of project parameters and the meaning of consent (see
Appendix 4). Kiley taught the participants a combination of situated visual ethics, image theory,
photographic techniques, and aesthetic styles

Situated visual ethics training and discussion consisted of consent for people of different ages
and capacities and vulnerabilities, and techniques for how to protect people's anonymity, as well

as using historical examples of how Black and Indigenodgrans people of colour have been

324 Attride-Stirling, supranote 326 at 389890.
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misrepresented in photographs since the 18th century as a way of exploring race and gender and
agency. We also discussed what it means to ha
where that expectation might applydahow the lines are blurred between public, and -semi
private spaces. We strategized about how part
how they could protect their own privacy with screens, staging, costumes and metaphors.
Finally, we discused how public and private photography can become illegal due to subject
matter, invasion of privacy or tiveay the picture was taken and how to avoid those situations.
Participants also received general training on cameraciseling howto look, how o
capture a shot, flash and lighting, rule of thirds, composing a shot, saving pictures, deleting
pictures, utilizing different angles, zooming, considerations about nudity and undress and the
implications of taking and sharing pictures within the projéft.came up with strategies to
photograph abstract concepirsdprotect anonymity by staging tableau photographs and using
actors.
Kiley and | had written creative prompts for the Day 1 exercises selecting open ended and
specific promptsWe also senprompts for the week of shootirapdgave the participants
notebooks to carry with them over the week in which to record observations, questions and ideas.
Between the two workshop days participants were expected to take their photographs and
record experieres in their journals. The second day of the workshop was held one week later.
Participants each sent me ten photogrdpeg chosdased on how well they thought the photos
related to the health care and consent related prompts in Appendix 2. We digpdaghdtos
they had taken using a digital projector and viewed them togeth&ng down our own
reactions and thdisteningtot he phot ographersdé descriptions o

shots. We related each photograph to the image crgabompts As a groupwe examined the
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photographs using the rubric (Appendix 3) which | developed with Kdey.modelshiftedthe
emphasis from identifying whgertain conditions exist aritbing somethingo change such
conditions, to askingboutthe phd@ o gr a p h e r & deeliags, anotives, eepresensation and
context

Kiley provided some instruction araptioning and combining photos to make narratives
which e recommended participants consi@eeries ofjuestiondo create their narrative¥he
participants were given time to work on captioning and ordering their images. They then shared

their narratives and captions with the group.

Data Analysis

To begin my analysjs immersed myself in thiocus groupdata by looking at all of the
photogaphs with captionand listened to all audio recording as | transcriredddition to what
| heard and saw, | paid attention to what they did not show in photographs or say in discussion
(while transcribing | had noted silences and moments of laughtecus group sessions).

| played with the organizing themes by making an interconnected thematic network (see fig
2). Through thisvork, globalthemeghigherlevel evaluative categories that bring greater
interpretive meaning to the data thejnesergd.32*

| used the same rubriGley and | offered to the participant8ppendix 3) for my own
analysis of the participarip h ot ogr ap h s . | borrowed five gazes
as analytical tool$°One way to under st agrhd 0g @74 e s uibg eaxds sijl i

photographers and viewers and that may intersect insiolgtside a framé?® These

324 Attride-Stirling, supranote 326 at 38390.

C Lutz & JL Collins, AThe Ph cReadiggrNatipral Geogragh{Chicagot er sect i
University of Chicago Press, 1993) 187.

328 |bid at 187.
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intersections of gazes and the presence of multiple points of view made the act of taking and

viewing photogapls an interactive experiencehe fhotograple r 6 s, thg editogal gaze, the

subjectdés gaze and the researcherodés gaze al/l
| built my initial frameworkfor coding transcripts and photlsem themes in the extant

literature | reviewed in Chapter®3’ Then | augmented those categorigth new concepts and

themes emerging from the voices and images made by trans racialized youth as interpreted by

me. Thereforewhat | discuss in Chapter 5 is a blend of deductive and inductive analysis. The

themes and sub themes that emerged from gaaticphotographs and discussions will be laid

out in detail in Chapter 5 in relation to specific photographs and the thematic network map.

Verification of Findings

Member checking allows marginalized participants the opportunity to tell the reseétbleer i
transcripts are accurate, if analytic techniques used were effective, and findings reflect their own
understanding of their experienc88The member checking session on AugustZBl7 was
attended by all participants. | showed participants the théhae | had pulled from the
photographs using the thematic analysis method. Together they had an opportunity to evaluate
my grouping of themes for accuracy and suggest other themes. The group consensus was to add

two themes: lack of accountability fromrs&e providers and avoidance of medical care.

2’Doct or s6 as s umpsupranote35;iGatek&epimg én CRadyip@note 120; and in X Sly

Sarkisova, fAResisting the Binary: The Role of the Soci :
O6Nei ll , Tr acJYyMuk, eshGBRQ Reopl Sar Kork Intersect Persp@aironto: Canadian

Schol arsd Press, 2015) 255; supranste¢ 10tintetséctionahidentiteaand i er s i n |
resilience in Singh, 2013aupranote 50; Performance and seffagein Prossersupranote 132; and in Thom,

supranote 120; and avoidance of medical care in Hammsmgkanote 78; Bauer et atupranote 89; and legal

barriers in Nussbaum, et aljpranote 28.

328 \Wilson & Flicker,supranote 303 at 77.
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After the checking sessiohg¢reated a map working from the periphery inwards to the Global
themes?° grougng the themes into three broader categories: those that reflected disruptions to
autonomy arising 'm doctors, health care providers and health care organizations; those that
constituted systemic barriers to autonomous decision making; and,fthalyes that reflected

participantsd responses to these disruptions.

Reflections on Methods in Hindsight

As | learned, there is no magic formula for Photovoice focus group fieldwork success but
rather a gradual mutual testing of interactions and sharing of ideas between fieldwork co
facilitatorsandparticipantsl  bairiiltti que ofh PhetSwodkeef Hol tby

and Wil son3®

amdp &t i ckiepat ory visual met hods. I
Macht dat t hweo unhedt hboed mypfafritd wlitp afndrs because Vvi sl
not simple for mulet  whmloy ama&r ginmalri ned mpesolpr es
and scientific vibBeabursgeaepesfis ehdilaft efoomr ean f ee

very act of taking photographs Whakicrh@al | engi n

phot ogr aopth st owaasl Iny enjoyable for two of the pa

herself in a photograph in public or even bei
not | i ke |l ooking at i mages of their face in p

Despite tohness,e noismi toaft iwhi ch | anticipated,
all ow parot iucsiepamtasge production to chall enge s

329 Attride-Stirling, supranote 326 at 393.
330 Switzer,supranote 291; Holtby et akupranote 206; Ciann Wilson & Sarah Flickeypranote 303.

331 For example, Participant #1 did not feel safe using the camera in public, especially on the first day when we took
experimentalshet on t he street, Focus Group April 22, 2017 aut
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to portray their individu@l abemapitpnsomabbaotq
rai ali zed youth amakifR&lghletrre overre deoiesiadn mo me n
focus groupl psengdaa twhateci pants felt what it
autonomy in atweinduwt drhamy .e rTohdee sisma gaen dp rt dhdeu cf toicc

group sessi oaps@aevewheerae rtelneetsi onshi ps of autonc

Conclusion

My methods attend to issues of epistemology, ethics and pluralism in legal, sociological, art
based and health science scholarship. The guatingepts of legal pluralism and the notion of
laws as tactics informed my methods, sending me to four categories of legal information. The
role of trans racialized youth as legal actors animates my analyses mextChapte. In the
Photovoice portionfahis project,| was able to integrate arappression praxis and relational
principlesusingSi nghoés FPAR checkli st and by integrati
PhotovoiceThrough this combination | was &ib consideand adjust to meehe dynamic
needs of the structurally vulnerable and trans racialized youth focus group participants as |

attempted to answer my research question in the field.

2hooks describes this transcendentsugpande20ltai8al of art i n
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Chapter 4. Consentto Treatment in Normative Legal Sources

What truth claims does the lawake about trans racialized youti8w do the processes of
racialization in health care identified in Chapters 1 and 2 also interact with cisnormative
processes found in authoritative clinical and diagnostic texts? How do the white/Western
foundations of athoritative texts compromise the gender transitions of trans racialized $8uth?
What can be revealed about decision makerso a
aspirational declarations of legislatoR@call that in Chapter 1 | argu#tht for tans racialized
youththebarriersto attaining adult markers ase significant they find themselves in a
stretcheebut period of noradulthood that has become "youthhgaktending well intpif not
to the end of their 20s.

To answer thesguestions] begin a pluralist examination of multiple sources of law using
the list of factors affecting decisianaking autonomy emerging from my exploration of
relational autonomy in Chapter 2. The rationale behind my selection of these sources was fully
canvassed i€hapter 3Togetherthese sources form tipturalistlegal container in which trans
racialized youth attempt to develop and practice autonomy in health care contexts creating their
own law as they share in their own words and photographs in Chaptt éne begins with
common law principlesf autonomyinformed consent arldgal capacity | then zeran on

doctrines developed specifically for minors. These doctrines foreground the period of statutory

3] use the phrase fiwhite/ West e rconsciousdransnat@ltactigistsiwvithe d by G.
camer as: Medi ators of compassion, o0 International Jour n:
that phrase Mahrouse captures Athe complex confluence
centrelmagi n | ocation (Western) that produces the privileg:e

Psychiatric Association and the WPATH.
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consolidation presented the next sectionin sedion two lintroduce theHealth Care Consent

Act (HCCA) and evaluate whether it creates the conditions conducive to a relational autonomy
experience of health care for youth that | discussed in Chaptéinthe third section | will

contrast actual treatent of trans mino&nd youthéhealth care interesis courts and tribunal
decisions with the autonomy promises of HH@CA In Part 2 | examine how health policy in the
form of two authoritative texts, indirectly diminishes the selfhood and healtaraf tacialized
youth. | show how the application of ostensibly neutral health insurance regulations fail to
address the intersectional realities of trans racialized youth. The section ends with conclusions
about whether the law lives up to its aspiratiohautonomyin health cardor trans racialized

youth given its adherence paternalismbinary gender categories and coktlind language

Part1Ont ari o’ s Legal Framewor ks for Heal't

Common LawPrinciples

The common law rule of consetattreatment is linked to the principle of autonomy. The

leading casé&leming v Reidtated:

The common law right to bodily integrity and personal autonomy is so entrenched in

the traditions of our law as to be ranked as fundamental and deservinghighbst

order of protection. This right forms an essential part of an individual's security of the
person and must be included in the I|iberty i
view, the common law right to determine what shall be done with om&i$ody and

the constitutional right to security of the person, both of which are founded on the belief

in the dignity and autonomy of each individual, can be treated-astensive’*®

334 HCCA, supranote 11.
335 Fleming v. Reid1991 CanLll 2728@N CA), <http://canlii.ca/t/1p78s.
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Thus the right to bodily integrity and autonomy were affirmed dsesthaextended
beyondphysicalsecurity angrotection of life to include the autonomy protecting and enhancing
rule of consent tonedicaltreatment. The case bfalette v Shulmarestablished that a
physician's duty is to take instructions from capgidtients even if they do not agree with the
p at itearhedtecision®® Legal @pacity is codified in statund is compried of two
elements: the ability to understand the information about a treatment and secondly, the ability to
appreciate theeasonablyforeseeable consequences of taking or refusing a treatf&etcause
| argue that judicial attitudes towards minors extengoi@minor youth and influence the
attitudes of health care providerdyrgef description of the development of timatureminor

doctrineis necessary.

The Mature Minor Rule

The mature minor rule reflects a judicial attempt to recognize a form of gradual autonomous
health care decision making for a person under the age of mafditye doctrine permits a
minor to make mdsdecisions about health care without consent from parents, guardians or
courts when a health care practitioner finds they have sufficient cognition and understéhding.

Recordednature minor cases have primarily addressed the rigkfuseinvasive butife-

3361990 CanLll 6868 (ON CA)72 OR (2d) 417 (CA) at 426.

337HCCAsupranote 11 at s. 4(); Starson v. Swayze, [2003] 1 SCR 722, 2003 SCC 32 (CanLll),
<http://canlii.ca/t/1g6p8 [Starson.

at para 78%tarsofy; LCO supranote 272 at 653.

3%8The House of Lords fir st ipleinGilickvl Viest&arfolk amewWishenmArear e mi no
Health Authority, [1985] 3 All R 402, yet here the mature minor could only consent to treatments approved by a

medical professional, thus conflating best interests and decrgding autonomy.

339 AC v Mantoba (Director of Child and Family Service§?009] 2 SCR 181 (SCC) (available on

http://canlii.ca/t/2443p, Abella J, at para 23°C].
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saving treatments, on the grounds of religion or cuffta Ontariq the trend has been for
judges to negate the decisioraking autonomy of minors who want to refuse lifesaving
treatment by endorsing the use of child protection fivverall judgeseem to find capacity
where they agree with a mirios  d eand fiad incapacity where they do not. While Canadian
jurisprudencepre-2009allows for a minor to be sufficiently capable to make most decisions, the
judicial reluctance to encourage minarsdevelop autonomy skills, and to make decisions
incurring significant risk, seems to be a sticking point driving litigation up to and inclédi\g
v Manitoba

In C. (A) v. Manitoba (Director of Child and Family Servicds® Supreme Court addressed
the constitutionality of deploying child welfare legislation when doctors disagree with parents
and minoés refusal of a lifesaving treatment?? A.C. clarified the national position at common
law but did not formally change, or even mention, the legal &tuat Ontario where no age

threshold exist$?® Justice Abella interpreted the impugned provisions using a "best interests"

T hat physicians and chil dr en 6 sits miredthas aoresénetd tieasentbyi t | gat e
minors was observed by Cheryl Milne, Justice for Children and Ytpk://www.ola.org/en/legislative
business/committees/administratimstice/parliamenB6/transcripts/committeganscript1996feb-20 at 930.For

cases adjudicating a minor's decision to consent to treattee@t (J.S.) v. Wren (Alta. C.A[1986] AJ No. 1166

(abortion consented to by minor was not considered tort of battery when parents sued the doctor who performed it)
andCatesvKendalWher e Court all ows incapable adult to take gro
applying best interestmnalysis instead of finding capacity.

341The 12yearo | d J e h o v a IRé k.D.KV{Ah Infang1985 iCanLll 2907 (ON CJ) Yet as the exception the

case engaged several special factors: long and painful treatment with a bad prognosis and her gmctedssip

refusal of transfusion. But then ddaghes v. Children's Aid Society of Metropolitan Toroi@96 CanLlIl 8153

(ONSC), whereal$earol d Jehovah's Witnessds autonomy was deni ed,

the basisofageamde | i gi on. Hughes had al so chall enQoesgnttoer doct o

TreatmentAct Her parentodés and her doctordés opinion of her coa
with her or not. Wilson J ruled that the threalif® was more important to the Court than her religious beliefs and

prevented a finding of capacity justifying the use of child protection law under s. 1 of the Charter. This case

foreshadows the majority decisionAnC.supranote 341.

342 A C. was a 14yearold Jehovah's Witness. She consented to treatment but refused blood transfusions against her
doctords recommendation. Three psychiatric evaluations
and the consequences of refusing transfus@A€ supranote 341 para 82.

343 Minors in other provinces are not so lucky. For exanripl&lova Scotia youth have to rely on the mature minors
doctrine and interpretation in A.Glewfoundland and Labrador minors betweerl¥6years old are able to have
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analysis imbued with the mature minor réféWhile she saitf®> minors must be given a chance

to demonstrate their capacishedidnounequi vocal l y state that <cap:
determine their health outcom¥&§ ThereforeA.C.leaves loopholes allowirigr the judicial

overriding of mature minors' wishes.

The decisioreshews théypical atomisticunderstanding of autononandprefers to frame
autonomy a a process that requires support to develop much like my application of relational
autonomyA.C.shows concern for religion, culture and parental pressure as external forces
undermining independent decision making. The Coussdmthowever recognize that religion
and culture canbe partaly out hds dev el olpfaledinotackoofviedgessystemio o d
forces that impact decision making for racialized youth such as poverty, citizenshigsstatl
racism>*’ Yet rather tlan encouraging fostering of conditions conducive to relational autonomy
such as information sharing; supportive decision makinthe Courtchoosegprotectionisni*®

This protectionist attitude from the highest court influences other decision makersheren w

their own capacity assessed and their reasoning considered even for decisiofibriealiéning circumstances.
Minors under 16 years still fall under tldnild and Family Services Aand therefore have much more limited
decisioamaking autonomy.

344|In addtion to current evidence about adolescent development and autonomy, Abella referenced the Canadian

hi story of the mature minords rule and international ¢
indeed make informed and capable decisadmsut most aspects of their health. The best interests doctrine stems

from the belief that parents are the natural guardians of their children and will act in their best interests. However,

when family val ues -beihgdnsalsociallya che pat end nsoprhdesr ewetltHen cour t s n
best interests; for Abella J6s reference see David N W
(Toronto, ON: Publications Ontario, 1990) 1990 at-125 [Weisstub Repdrt

PDavid DayRe sipCecttt:i nTghe Mat ur e Mi n o rASGv. MamitbhgDiee¢tordfr e at me n't
Chil d and F a @anadian BaeReweiv,ova. 88, ppo6B81, 2007 at 678.

346 Day argues that because the French version of Abella J's decision says thatthea @a mi nor s
respect e dthe issheantfavaireof capatde minors under 16.

347 Binnie J, dissenting, takes a traditional libertarian view of autonomy at para 166 yet also recognizes that religious
convictions can motivate an autanous decision at A.Gupranote 341 at para 197.

While Binnie JoO6s dissent found f or -davingtreatmenhBinnief A. C.
relied on the typical legal understanding of autonomy as independence not interdependence.

wi shes
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theHCCAspecifies that age is not a determining factor in Ontario and vis a vis other groups such

as trans racialized youth who have readfedge of majority.

Paternalistic Decisiormaking post A.C.

Family court judgesmaboldened byA.C., continte toignoreminor'sautonomy, even that o
capable 13 to 1yr-olds In Cates v Kendalf® parents with joint custody disagreed over the
treatment of their son Ryan who was 19 years old but had the mental functioninyedrold
and was considered incdga for this decisiori>® Ryan wanted to take growth hormones
recommended by his doctor, to icomsentedtthet he qua
treatment, but his mother did not

Judge Wilkinson reviewed both tisarsontest for capacity and.C. factors for assessing the
capacity of a minor under 16 years old. It was clear Ryan understood the principle of informed
consent and that he could withdraw his consentatany’tiéh i | e t he judge af fi
wishes, his ruling was based notordinng hi m t o be a capabl e minor
assessment afhat was bedbr Ryan.This discussion demonstrates a judicial application of
A.C. in which a courprefers aest interest analysie a capacity to consent to treatment
approachin sedion three | will show the same pattern in Ontario cases involving the health
rights oftrans and gender naronfirmingminors, that mirror the experiences of romor trans
racialized youth in Chapter Blow | will evaluate the health care consent seatrid whether it

fosters autonomy practice for trans racialized youth.

3492011 SKQB 225[2011] SJNo. 351
350 |bid at para 44.
351 |bid at para 56.
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The Health Care Consenfct

HCCAnhas been described as "balancing competing interests of liberty and wEffaits.
preamble states the following objectives: the provision of consisiks across all health care
settings, to enhance the autonomy of persons facing treatment, to promote communications and
understanding between health care providers, patients, clients and to ensure a significant role for
supportive family members whemarson is incapable with respect to a treatnieht.

A brief genealogy of thelealth Care Consent A&t necessary to contextualize my critique of
t he gaps and i nadequ andreguiatorframevidrk that undescats | egi s |
autonomy for transacialized youth. ThelCCAis part of a suite of four statutes developed
together over 15 years subject to the conflicting philosophies of three successive ruling political
parties. The group of statutes created or amended I@otfeent and Capacity Stae Law
Amendment Act, 199®%ere: The Consent to Treatment Athe Mental HealthAct, the
Substitute Decisions Act, and the Advocacy*®&ubsequentlfill 19, Advocacy, Consent and
Substitute Decisions Statute Law Amendment Act, iEQfé@led théddvoacy Actand the
Consent to Treatment Ad¢h 1992 hese statutes were enacted and amehydide Liberaldo

clarify the common laven consent and substitute decision making in healthwhreh had

352 Starson supranote 339 Major J at para 75.

353 HCCA supranote 11, pursuant to sthe definition of treatment excludes the following: a capacity assessment,
health historytaking, the assessment or examination of a patient to determine the general nature of his or her
condition, communication of an assessment or diagnosis, the adntissidospital or other facility, a personal
assistance service, a treatment that in the circumstances poses little or no risk of harm to the person, and anything
prescribed by the regulation as not constituting treatrhBDCAS. 2(1).

3%4 Consent and Capmdty Statute Law Amendment At992, SO 1992, ¢ 3ZTA supranote 270Mental Health

Act, RSO 1990, c. M.7Substitute Decisions Act992, SO 1992, c. 3@dvocacy Agtsupranote 270. Th&€TAhad

a fleeting existence before being replaced in 1996 &iAGCA TheCTAhad narrower parameters than the current
legislation only addressing consent related to treatment decisions wherbBl@@Aencompasses admission to and
confinement to treatment facilities and personal support services in homes.
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become confusing even to legal experts for constituentdhealth care professionalsdby the
NDP to increase advocacy for vulnerable populatiis the 1996amendments theC

governmeri ebjectives were tetreamline consent and capacity procedareto cut costs>®

The Period of Legislative Health CareReform: 19891996

In the mid to late 1980s, at the behest of a Liberal government, three committees reviewed
health statuteand healttpolicy with a focus on vulnerable populations including yotthirheir
findings informed the legislative overhaul oktharly to mie1990s3° The Committee on the
Enquiry on Mental Competency, was asked to develop standards for determining mental capacity
in minors®° Its findings known as th&Veisstub Reparelevated the principle of autonomy and
also expressed the nefed best interests analyses to remain in future health care consent

legislation vis a vis minors out of respect for family caregivét$he Report integrated both

35EmieLlight man & Uri Aviram, fdAToo Much Too Late:at28he Advoc
30.

6pidat 26; médéGbvBiraoks bad time to Quit Advocacy: Bill 19
Ontario Advocacy Commission, News Reledsehruarysth, 1996.

357 The Committee on the Enquiry on Mental Competerityg YWeisstub EnquiyyThe Advisory Committee on
Substtute Decision Making, and the Review of Advocacy for Vulnerable Adults, in LCO 80granote 272 at 13.
Three factors stretigened tfs initiative: increasing pressure from disability and mental health rights activists,
political will from the NDP goverment who attempted to create less institutional and legal mechanisms to support
vulnerable people; anfinally, the Supreme Court deion inEve

¥ Sean OO0 So bl lGetedriend: A Review of Advocacy in Ontaffmronto, ON: Ministry of the Attorney
General, 1987); Steven Frafihe Advisory Comntée on Substitute Decision Makii§oronto: Ministry of the
Attorney General, 1987Elinor Caplan said November 22, 19@%arding proposed repeal of thdvocacy Act i |
say that's unfortunate, because Fram's report, O'Sullivan's report and Mansohalriglentified a definite need

f or adv oc ahttps://vemev.ola.orgien/legisiate-business/housdocuments/pdiament36/sessiorl/1995
11-22/hansard#P441_1050861740.

359 Weisstub Equiry supranote 346 at 55 and 122he Final Report on mental capacity and the importance of
autonomyas a guiding principldor hedth law was referenced i&tarson, A.Cand in the Ontario Legislative
Assembly during debates between 19996 over health care statutory reform.

3601bid at 137, 152.
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concepts into a set of standards to guide legislators that eschewlealsaganarkers as rafile

indicators of capacity?*

The Health Care Consent Aadf Ontario

The Presumption of Capacity

TheHCCA codified the common law on consent andtthie-partcapacity test. There is no
age threshold for capacit§?S. 11(1) outlines the four elementscohsent. It must relate to the
treatment, it must be informed, it mustyaduntary,and it must not be obtained through fraud or
mani pul ation. The meanings of fAvoluntaryo and
left up to regulatory colleges &xplain to providers. Asdetail below and in Chapter this
leaves room for providers to overlook coercive external factors acting on patients and to
misinform patient@bouttreatment possibilitee ased on provi dersé ignor a
meanirg of informed consent is described il &(2)which states thateasonable information
must be provided and questions arising about treatment must be answergdtitb@owever,
does not specify that information must be provided in a format or m#ratehe person can
understand thus creating gaps for anyone with cognitive or intellectual differences or who
communicates in a language other than Endfi$fihe statute is clear that legal capacity to
consent to treatment does not consist of one bladsstssment. Each treatment decision requires

a new capacity assessméfftEor examplea trans youth might be found capable of deciding to

361 1bid at55.
362 The presumption of capacity without a statutory age threshold was consistent with tH&T#992

363.CO 2017supranote 272 at 1Band 143. This means that a certified interpreter or attendant will be necessary to
translate to ensure that the patient understands and can give consent.

364 HCCAsupranote 11 at s.15§1
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start cross sex hormone therapy, but not capable of deciding to have a hystet&oRapgcity
still appears to be lked to cognitive abilities and functional decision making in the minds of
many judges andlinicians*®® Becauseognitive and functional capacity are the litmus,test
youth who feel voiceless and powerless over theaith can be viewed as incapable by
clinicianswhen they refuse treatmefit Trans racialized youthight struggle talemonstrate
their decisionmakingcapacity For examplethis way of assessing capacity could work against
trans racialized youth who are English language leatmdess they hthaccess to a certified
language interpreter

Advocates voiced concerns that vague requirements for regulatory colleges to explain the
legislation to professionals would maintain the status quo of-krgle misunderstanding of
health consent law at tlxpense of youtf® The Policy Statement #B5 from the College of
Physicians and Surgeons of Ontario (CPSO) was designed for this pUrpegmlicy expands
requirements for doctors beyond the provisions oHBE€A Overall, the document tells
physiciang o firespect patient autonomyo, yet autono
that patienthiaveautonomy rather thainaming autonomous decision making as a practice that

must be fostered through relationships and structural effgity

365 |bid at s.15(2).
3661 CO 2017supa note 272 at 15. Geistprancte 277 at 81.
367 Geistsupranote 277 at 81.

368) egislative Assemblyii Bi | | 19, AhawyeclindatBohnan Egbreys,1 1996, beforéhe Advocacy
Act, 1992, revise the Consent to Treatment Act, 1992, amend the Substitute Decisions Act, 1992 Eommitte
Administration of Justicekvidence 36 February 6, 199ahttps://www.ola.org/endgislative
business/committees/administratiustice/parliamenB6/transcripts/committeanscript1996feb-
06#P146_2940at 930 (Linda BohnénRegulatory colleges were expected to assist health care providers in
prectical details of applying theCCAresulting in wide variation across professions in key areas such as the
provision of rights information.

369 CPSO #315 supranote 276 at 2.
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CPSOmembersare reminded that for consent to be informed the appropriate information
must be understood not simply providédadvises that doctors consider communication
barriers. To this end membersshouldr y At he pl ainness of the
which the information i s c oandramercautoaed agdinst any
automatically relying on family members as interpreters citing family dynamics or conflict as a
reasort’° This caution could certainly benefit trans racialized youtlo are EnglisHanguage
learners and accompanied by family members, an experience mentioned by my focus group
participantsThe CSPO instructs doctors to chart all capacity and consent determinations with
details and references as to whether parents eegrgulted or not and a summary of the
information provided, and questions asked by the patiéBtoctors are told to ensure consent is
provided by a minor even if parents/guardians are pré&eftie policy does not specify who to
seek help from when capéacis hard to determineamelyspecialists in supportive collaborative
youth decision making such as community advocates or the Office of the Public Guardian and
Trustee.

The Supreme Court interpreted the common law an#i@@Aon how mental illness
impacts capacity inStarsonin ways that should benefit trans youirstly, the Court was clear
that mental illness alone does not render one incap&i8econdlywhen it comes to a
diagnosed mental iliness, the patient must be able to recognize thelippp$sdiithey have

something resembling the diagnosed condition although they do not have to describe it as a

370 |pid at 3, 8.

371 |bid at 9 10.

372 |pid at 5.

373 Starsonsupranote 339 para 77.
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negative or pathologized conditidff. Therefore a gender dysphoria diagnosis, although located
in theDiagnostic and Statistical Manual of Menfaisordersshould not automatically make a
trans youth incapable, nor as | contend throughout this chapter, should they have to describe
themselves in pathological terms in order to meet the second part of the capacity test.

The StarsonCourt emphasized ¢hcognitive and functional theory of capacity found in the
HCCAZ3"®If the patient shows an ability to consider the parameters of the treatment decision
including the nature and foreseeable risks of treatment; the available alternative courses of
actiornt and the expected consequences of not having the treatment, it does not matter if the
patient's way of weighing the parameters is different from the doctor's. Itabittg to
appreciate consequenctst makes one capabi®.Furthermore refusingto speeko one 6 s
doctor does not automatically result in a finding of incap&aéityhis legalframework
technically allovs trans racializeaninorsand youthto make decisions on puberty blockers and
surgeries without parental approv@liniciansmustultimatelybe able tdkeep the wishes of
guardians separate fraifmose ofcapableninors andyouth They can do this bgnaintaining
confidentiality or where youth and family membars in open disagreement, provide

counsellingsupports for guardians who do not acdéptcaphle choices of a youthather than

allowing guardians who disagree to exert pressure on the youth to capftitéealth

374 |bid at para 79; see al€d. (Re),2005 CanLII57809 (ON CCB) the patient was incorrectly found incapable
because the doctor misapplied Starsontest and did not ask the patient acceded to the possibithat some
condition affected her mood or behaviour.

375 |bid paras 8€B1.

376 |bid paras 8€B1.

377In R.K. (Re)2004CanLll 57303 (ON CCB) a tyearold was found capable despite refusing to discuss her
treatment with hedoctorbuthad instead requiesd rdevant information about her mental illness diagnosis and
treatment from her nurses. She came to the capacitinbedearly having read all the literature provided by her
doctor and nurses.

378 Geist and Oplesupranote 277; Geissupranote 277.
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practitioners are well protected from liability for administering treatments that may not have

been consented to, refused,hhield or withdrawn, as long as they believe "on reasonable

grounds and in good faith to be sufficient for the purposes of the Act”, that their actions were

taken in accordance with wishes of a capable pe¥ddrhis provision shoul@lsoencourage

physiciars to support capable minors and youth in situations where they are at odds with their
parents or where the physician disagrees with

fear of civil liability or discipline for their regulatory Collegé’

Legislative Debate Over the DecisiofMaking Autonomy of Minors

It is clear from the record that the legislative intention was to recognize the deueskimg
autonomy in health care of minors. Nonetheless the precise question of whether children and
youth shoudl have the right to direct their own health was debatéukeitegislaturen several

occasions®TMi ni st er Lankin and Minister Wil sonds or

39 pursuat to s. 29 of the¢iCCAtreatment can only be administered without consent to a capable person in an
emergencywhere there is a communication barrier due to language or disability if steps have been takendo assuag
the commurgation problem eveif unsuc@ssful and there is no way to communicate in time to prevent serious
bodily harm and significantly there is n@ason to believe the person does not want the treatment.

No cases exist where a miasaverréde byplysicamdrespiialnAll ofthened deci s
judgesfind the minors incapableand the SDMs incapable if the court is ordering momto be treated. In each case

the Child and Family Services A@tow theChild and Youth Family Services Autas ativated and no challenge to

the incapacity finding occurred under tHECA Hamilton Health Sciences Corp. v. D.2Q14 ONCJ 603

(Carlll), <http://canlii.ca/t/gf8sy note that doctor did not chart the finding of incapacity at par&Bjren 6 s Ai d
Society of Toronto v. L.P2010 ONCJ 320 (CanLll),kttp//canlii.ca/t/2c4mé at 123;T . H. v . Chil drenods
Society of Metropdhn Torontqg 1996 CanLIl 1181 (ON SC) Wilson J wanted to deeicll issuestad Consent and

Capacity Review Board was not allowed to review the incapacity finding as the court wiag heaappeal on the

finding of incapacity.

BllLegislative Assembl y, # BitdTreatindi® , S tAann dAic depnri@es mpmaicttti ng Co
Administration of Justice, Debates, 35, (September 14, 1$2hding Committee for Bill 74 MPPs Barbara

Sullivan, Norman Sterling, legal counsel Gilbert Shargepated tfs point https://www.ola.org/endgislative
business/committees/administratiustice/parliamenB5/transcpt/committeetranscript1992sep14;

subsequently, former Health Minister Elin@aplan when commentingontBieo ns er vat i veb6s amended
Legislative Assembly, ABil I 19, An Act TreatmeneActe al t he A
1992, amend the Substitute Déois Act, 1992 , D e b-& Nevember 3261995)
https://www.ola.org/en/legislativbusiness/housdocuments/parliamesg6/sessiorl/199511-
22/hansard#P441_1050861740(former Health Minister Elinor Caplan).
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threshold for the presumption of capacity to make health care deci®idmsough debate and
committee deputations from health care providers, social workers, and lawyers working with
youth the age threshold was eliminated altogether.

During the Committee stagef theHCCA parentérights activists, often with Christian
affili ations, made protectionist arguments to curtaidingisionmakingautonomy of minors®?
Bill 91 was introduced by Standing Committee on Justice member Frank Klees as an amendment

to theHCCAin November 199682 Klees identified the problem that:

The vas majority of Ontarians whom | speak to are not aware in the first place that
children in this preince can receive medical treatment of any kind without the
knowledge of their parents, the only condition being that the health practitioner believes
in hisor her mind tht the childis capable of making a decisiofhe reaction, when |
discuss this vih people across the province and in my constituency, is initially disbelief
that this is the case in this province. The second reaction is indigff&tion

To rectify this widespread ignorance of the law, Klees argued foHtDE€Ato include age
based thresholds and mandatory physician consultation with parents over decisions made by

minors 16 years and younger. Confidentiality and options for supportive infatecegion

382 |bid at 1740(Elinor Caplan Elinor Caplarhttps://www.ola.org/en/legislativeusiness/house
documents/parliamer6/sessiorl/199511-22/hansard#P441 1050861740

383 egislative Assembly, Standing Committere the Administration of JusticEvidence 35 (March 24 19923t
1040(Louis DiRocco of the Family Coalition Partyegislative Assembly, tanding Committee on the
Administration of Justic86 (February 7 1996t 902(Rev. Lynch Roman Catholic Archdiocese ajfrdntg; and
Legislative AssemblyStanding Committee on the Adimistration of JusticeEvidence36 (February 13 1996) at
1000(DianeWatts for REAL Women of Canadd)ouis DiRoccoof the Family Coalition Party
https://www.ola.org/en/legislativbusiness/committees/administratiustice/parliamenB5/transcript/comntice
transcript1992mar24#P138 29878 at 1040; Rev. Lynch Roman QetiAschdiocese of Toronto
https://www.ola.org/e/legislativebusiness/committees/adrstrationjustice/parliamenB6/transcripts/comitiee-
transcript1996feb-07#P481_149038t 902; and Diane Watts for REAL Women of Canada
https://www.ola.org/en/legiative-business/committees/administratijustice/parliamenB6/transcripts/committee
transcript1996feb-13#P933_30873at 1000.

384 Health Care Consg Amendment Act (Parental ConsultatioRjank Klees, November 1996 CCA Parental
Consultation] af1.

L egi sl at i vBdl 91AKealth GHoel Cpnseint Amendment Aca@ntal Consultatiod) Debate 36-1
(November 181996) (Frank Kleé€s Frank Klees, Hansardontla.on.ca/hansardetiti&/380-12.html.
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making with noafamily members is crucial for trans youth who may disproportionately
experience heightened conflict with family members. Decisions about their health care have
implications on their physical and mental health, employment and fypoigtions®e® This

amendment met with strong opposition from the Health Minister and the majority of MPPs and
health care provider8! Justice for Children and Youth, a legal clinic serving youth under 18
years, testified in 1992 and 1996 about the importaheeitonomous decision making for their
clients who were emancipated minors or youth in care. Staff lawyer Milne pointed out that youth
were vul nerabl e t ofhey aregereially acceptinglof golult awsherityr Tee A
image of the omnipotemtdolescent refusing necessary treatment, although it exists, is not

representat i ve 3%This sentimentlwasiechoed ey MER DominidAgostino:

| am ot sure how you tell Xyearold kids who unfortunately are living on Yonge
Street, in a knket and maybe a couple of cardboard boxes, thatdess medical
treatment they would have to somehow track down, or make an attempt to track down,
parents they @y not have seen for a period of time or guardians who may not exist or
individuals in thei lives who may hae done nothing more than abuse them and scar
them for life. To forcehd prior to getting treatment | think is irresponsible. | think it's
taking away the judgements that family practitioners, physicians, can maketbday.

Physicians Wo had institutional support and access to resources suchtésgpigal for Sick

Chi | dyowhnCdéngc were well informed of legal rights for youth in health care and keen to

%Mal ai ka Hill and Rebecca Cheff, fASoppbryonghs&awel Spat
Institute, Jun&0, 2016 online <http://www.wellesleyinstitute.com/health/supposiig spacedor-transhealth

beinganally/>.

387 Health Minister Elinor Caplan stated her rejection of Bill 91 and quoted strong oppositi@Bidl from

College of Physicians and Surgeons of Ontario and the Ontario Medical Assokieditth Care Consent

Amendment Act (Parental Consultation), 1996 [Health Care Consent Amendment Act (Parental Consultation),

1996], at 1110 Similarly, the East York Hdalth Unit, Windsor Teen Clinic, artde Hospital for Sick Childreall

expressed alarm over Bill 91 at 1120.

38 Milne, supranote 342 at 930.

38R Bi | HCCMAMmendment Act Parental Consultatjsupranote 386, pts 1120130.
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protect youthautonomy, whichihey described as suppag youth involvementn decision
making and confidentiality in accessing medical services. These physicians wanted family
involvement, where appropriate and recognized autonomy development as a graduaf{frocess.
While family physicians appeared to have more trouble applyingect law due to their close
ties to parents or minor patients, clinic doctors recognized that youth often avoid family doctors
because of the fear of breach of confidentiafityDr. Alan Goldbloom deputed:
As far as no age of consent, what that alavgto do, and in fact we have always
functioned this way, is to recognize maturity when appropriatdldivs us to say to
that 14yearold, who either is very mature and appropriate or who may even be
independent of his or her family, we recognize thdividual's independee. It in no
way prevents us fra involving the family when it is appropriate to do so. In fact, the
majority of teens we speak to want their family involved and wejppyhto do that. It's

in those circumstances when yhdon't and whkn family involvement may be an
obstacle to care that we need that opportiitity.

Redress for Findings of Incapacity

TheHCCAand theSubstitute Decisions A(BDA) were designed to be implemented with the

robust protections of th&dvocacy Acin place3®® The Advocacy Actin its short life, provided

390 | egislative AssemblyStanding Committeen theAdministration of JusticeEvidence36, (February 7 1996t
1140(Dr. Alan Goldbloom and Dr. Christine HaryiPr. Alan Goldbloom and Dr. Christine Harris
https://www.ola.org/en/legislativeusiness/committees/administratiustice/parliamenB6/transcripts/committee
transcript1996feb-07#P481_14903at 1140.

391 Dr. Alan Goldbloormibid at 1140; and egislative AssemblyStanding Committeen theAdministration of
Justice Evidence35 (March 25 1992at 1109(Ontario College of Family Physiciarsr. George Millej.
https://www.ola.org/en/legislativBusiness/committees/ad ministratijustice/parliamenB5/transcript/comiittee-
transcript1992mar25#P205 60163t 1109.

392pr, Alan Goldbloomjbid at 1150.

393 Former Minister of Health (198¥990) Elinor Caplan speaking here as opposition Liberal MPP when Bill 19

was introduced: The package of legislation that is beforemgsdrom years of identified need to address some

very specific and fundamental issues. The package of legislation was required because prior to the legislation that
was presented by the previous government, the NDP Rae government; there was no covplepistesion that

dealt exclusively with areas of consent to treatment. You did have some dealt with uMenthleHealth Act

some under th€hild and Family Services Aander the responsibility of the Ministry of Community and Social
Services, andome under thBublic Hospitals ActMinistry of Health.fiBill 19, An Act to repeal the Advocacy Act,
1992, revise the Consent to Treatment Act, 1992, amend the Substitute Decisions Act, ""9&ading,
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case management, formal rights advice and systemic advocacy to vulnerabl&adiiike the
Advocacy Actlid not offer advocacy services to minors, the overwhelming defeat of the Act in
1996 strengthened tlowerall role of family members as substitute decision makers of choice, a
move which | argue eroded autonomy producing conditions for trans children and youth who
were more likely to be at odds with their family memb€rs.

Previously wheranyfinding of incapacity was made a doctor had to give the patient
information about how to contact a rights advis8i\s Bill 19 was introduced in 1995, former
Li ber al Mi ni ster of |tespaifthahthis legislatiom cemovesalp | an s a i
advocacy services,e mov e s al | ¥ Thisgvis the formallwfindeddvacacy
Commissiorthatprovidedpublic awareness about health care rights, enablihggrable youth
(but not minors}o advocate for themselves and benefit from collaborative decision making
whentheir families are unsupportive or unavailabliedoctors resent the considerable time
required to attend hearings at the CCB, they may not consistently inform patients of their rights
to contest findings or help them contact lawyardionswhich alore maynot be effectivef the

person is a minor, is not comfortable in English, uses ASL or is intimidated by lawyers.

Legislative Assembly Debate36-1 (November 22 995https://www.ola.org/en/legislativbusiness/house
documents/parliamer6/sessiorl/199511-22/hansard#P441_1050861730(Elinor Caplan).

3%4In 1996 theAdvocacy Acivas repeal ed as part of -séanstegevdiiiontosase gov er n me
money leaving vulnerable adults minimally protected under the remaining statutes. For example, when introducing
Bill 19 Attor ney Gener al Charles Harnick described the Advocac
unnecessary adj unicrn fi Bibitk htpsE/Andwrolg.orgen/tegisiativieusingss/house
documents/parliameri6/sessiorl/199511-22/hansard#M1 105096t 15161700(Hon Charles Hornick). MP.P

Helen Johnsaidibid: (Huron) https://www.ola.org/en/legislatidausiness/housdocuments/parliamer6/session

1/199511-2 2/ hansard#P441 105096 fAWhat we arrdrusiveabyreancgacyi s t hat
that came about through the last act and we're going to restore the role of the family in the care and treatment of

their family and their close family members. It's very important to us to allow the family to make the decisions about

what they believe is right for their family. Thitealth Care Consent Adbes that for usé

395 AA supranote 270.
3% | CO supranote 272 at 31:819.

7f Bi | suprdnéte395at 1750(Elinor Caplan) Elinor Caplarhttps://www.ola.org/en/legislative
business/housdocuments/parliames86/sessiorl/199511-22/hansard#P441_1050861750.
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To illustrate this point through the operation of HEBCAO s own revi ew tri buna
decisions from the Consent and Capacity Bq@CB)3%¢ S. 32(1) of theHCCAgives a person
found incapable of making a treatment deci sio
finding of incapacity before the Boartf. However, he HCCAonly requires health care
practitioners to provide rigs advisor information when the incapacity finding pertains to
psychiatric treatment® Thus the bulk of the patients challenging findings of incapacity are
psychiatric patients because they are the ones who are informed of their rights and the
jurisprucence reflects this imbalance in access to revi®ur reported CCB hearinggere
requested by youth diagnosed with gender identity disorder or gender dys@tulésall the
youth were challenging their involuntary status as psychiatric patients uedéertital Health
Act, only two of the youth challenged findings of incapacity to make a decision to refuse
psychiatric treatment under tRECCA*°1 No other formal evidence exists of trans youth
challenging incapacity findings under tHECA This suggests #itransyouth do nobften use
the CCBfor redressThey then miss out on an autonoerpyomoting process that could possibly
improve their health outcomé%.Given that in the next chapter the focus group participants
share several instances of healthgareovi der sé6 findings of incapac

but left uncontested in part due to unfamiliarity with their legal rightigs is troubling

398 | examined CCB cases that were dedibetween 19962018.
399 HCCAsupranote 11 at s. 32(1).
400 |pid at s.32.

401KR (Re)2011 CanLll 71437 (ON CCBhttp://canlii.ca/t/fnsifED (Re),2014 CanLIl 14703 (ON CCB),
http://canlii.ca/t/g6cvpCW (Re)2016 CanLll 95339 (ON CCB), <http://canlii.ca/t/gwwp3#0O (Re) 2014

CanlLll 14733 (ON CCB), kttp://canlii.ca/tigbcsx Thi s yout h was -Chaontaeddi aanso ,ib ehi onwge viienr
the other cases race/ethnicity was not mentioned.

402 Geist & Oplersupranote 277 at 867.
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Substitute Decision Making

TheHCCAalso provides a way to obtain a decision about healthiea®entfrom a
substitute, for someone who is incapable of consenting themselveAcilieeognizes that it is

not always necessary (or expedient) to turn to an appointed decial@r who has been

through the legal procedures of 8BA*For example,the er sonds ment al i ncap

only shortterm or for one type of decision. Health care providers can automatically apply a
hierarchal list of substitute decision makers in which legal guardians such as parents are ranked
5th %4 Family members throughdbd, adoption and marriage ties are explicitly recognized

creating a prima facie preference for traditional family memtféihe HCCArequires an

application to be brought before the CCB under s. 33 by the incapable person or a person at least

16 years oldvho wishes to be appointed as the SDM of the incapable person. Trans people who
are at greater risk of estrangement from or conflict with biological family would have to apply to

have a chosen family member appointed as their ${M.

403 SDA, supranote 356.
404HCCA supranote 11, s 20(1) 5.
405 |bid ats.20(10).

406 Attorney General Charles Harnick stressed the goal of stnreiagisubstitute decision making by family
members for incapable patients throddBCAand amendments to tiOA i B i | suprdnté 386
athttps://www.ola.org/en/legislativeusiness/housdocuments/parliamesg6/sessiorl/199511-
22/hansard#P441_10502600(Hon Charles Harnick)jeffrey Cowan of the HNANdAIDS Legal Clinic of
Ontario deputed on the need to expand #feidion of family to include chosen family members trusted by gay
men, HIV+ people and drug users who are more likely to be estranged from $dmdislative Assembly,
Standing Committee on the Administration of Justitdédence 36 (February 8 1996)
https://www.ola.org/en/legislativeusiness/committees/administratiustice/parliamen36/transcripts/committee
transcript1996feb-08#P944 297054t 1600(Jeffrey Cowan)in EAM (Re) 2015 CanLll 19104 (ON CCB),
http://canlii.ca/t/gh4h@®he CCB chose a longtime friend and roommate over a bragteeS®M for an incapable

man who had no spouse or children. The decision turned
interests while the brother applied the brotherés own
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If an incapable persdmad appointed an attorney for personal care or a guardian of the person
under theSDA those would outrank parents and all relatives by marriage or adéYftidns
means that a person may use3Ato designate, in advance of incapacity, the substitute
decisionmaker of their choice. This SDM must be capable and at least 16 ye&¥$AdtHough
if youth are not aware of their rights and options for substitute decision making, they are very
unlikely to have created powers of attorney for personal caterihe SDA. It would seem from
studies and focus group participants that where parentsaoasdrs automatically refer to
parents and relativé$® For examplesome doctors misunderstood tHECA hierarchy and did
not believe that trusted friends carpbpto the CCB to trump higher ranking relativé%This
mi sunderstanding could restrain trans raciald]
Asthe HIV andAIDS LegalClinic of Ontariopointed out to legislators in the context of gay
men and HIV+ pople, incapable trans people might not want doctors to automatically appoint
family members to make decisions for th&The statute does not facilitate amending the
automatic SDM listEnabling trans racialized youth to exclude unsupportive relativestfie
HCCAS s. 20 ranked SDM list without having to create a power of attorney undgbthe
would mean youth could easily choose who would be in their circle of care for collaborative and
supportive decisionmaking.he Col | ege r equig<xisbImednbtea si mfwdrem

of findings of incapacity and that an SDM will assist them in understanding the proposed

407HCCA supranote 11, s. 20(1) 1,2.
408 SDA supranote 356.

pDr . Miriam Kaufman, AThe | mpact of the Ontario Consen
C a r Hdealihh Law in Canda, vol. 15, no. 2, pp. 882, 1994; Interview of Dr. Miriam Kaufman, Pediatrician,
Transgender Youth Cliniche Hospital for Sick ChildrerAugust 2, 2017.

410 Judith Wahl, Health Care Consent and Advance Care Planning in Ontario, Commissioned by the Law
Commission of Ontario (Toront®N: Advocacy Centre for the Elderly, 2014) at 246.

411 See Jeffrey Cowasupranote 408.
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treatment and be responsible for making the final decfSfofhe decision making for incapable
people is explained as per tHECAO s  r eeoh substitute decision making. However, there is
one reference to Acoll aboratingo with patient
explained®® Where patients disagree with an incapacity finding or the highest ranking and
appropriate SDM, doctermust tell them about the CCB and take reasonable steps to assist the
patient, such as giving the patient the number for the lawyer referral service of the Law Society
of Upper Canad&*

Finally, in addition to selecting and contacting the correct SDF fitee list, doctors must
take reasonable steps to ensure that SDMs are informed of their duties and acting in accordance
with theHCCA*®Given that some doctors find it onerous to provide so nmfohmation
during a typical 25 minute appointment, thevgll be times when this dialogue is truncated or

adequate accommodations for a patient are not made.

Professional Awarenessf the Law

Throughout the 18 months of debates it was clear that matty lvare practitioners did not
know the relevant commdaw, and this was attributed to cumbersome nature and legalistic
language of the CTA® Further evidence of this comes from MPPs, lawyers and doctors

themselves. Mr. Tilso@PP DufferinPell) stated:

412 CPSO #315 supranote 276 at 7.

4131bid at 1.

4141bid at 7.

“SHCCASs. 21 & 37, andi. (A.) v. Bengs1999 CanLll 3807 (ON CA), kttp://canlii.ca/t/1fote at para 23.

416 | egislative Assembly, 3@ DebategNovember 27 1995) dt600(MPP Rosario Marcheje
https://www.ola.org/en/legislativeusiness/housdocuments/parliamesg6/sessiorl/199511-
27/hansard#P376_1007181&00; Dr. Allan Goldbloonthe Hospital for Sick Childresupranote
392https://lwww.ola.org/en/legislativeusiness/committees/administratiustice/parliament
36/transcripts/committeganscript1996feb-07#P481 149033at 1140;Legislative Assembly, Standing Committee
on the Administration of Justic&yvidence 36 (February 13 1996) at 16@Dr.Dr. Cheryl Katz Ontario College of
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Most medical people, in fact | don't think there wasarg; any medical health provider,
who didn't cone to me and say they were simply made dizzy by the proposals that were
being put forward as to the very topics you're talking abbliey didn't know which

way to turn. Thewere worried about liability. Thewere worred about breaking the

law. They didn't even understandit.

Dr Adrian Grek described his experience with the GiBXollows:

éperhaps because of my own inexperience in r
on the question as well. I've beainable to fathom just where my authority as a

physician, as a psychiatrist in possession of such records, actually arissate

informaton in all sots d circumstance this connection,rad it's not at all clear to me

or to the lawyer who advideme?®

And finally, health lawyer Linda Bohnen commented that:

My experience with the Consent to Treatment Act includes helping to write a detailed
manual about it for hospitals, and | have given seminars about it to health professionals.
I can tell youfrom personal experience that the Consent to Treatment Act has been very
difficult to teach. Many health practitioners are simply bewildered by it. In my view,
the fact that it is so complex has been a very real impediment to its being
implemented®

As focus group participants documented in Chapter 5, doctors often preferred to consult with

unsupportive parents even when no finding of incapacity had been made and tbesstétar

Family Physiciang ibid at 1530(https://www.ola.org/en/legislativbusiness/committees/administration
justice/parliamenB6/transcripts/committeganscript1996feb-13 at 1®0; Steve Thomas, of Brockville Psychiatric
Hospital Patient Coungil Legislative Assembly, Standing Committee on the Administration of JuEhdgence
36 (February 20 1996) at 12@Dr. https://www.ola.org/en/legislativeusiness/committees/administration
justice/parliamenB6/transcripts/committeganscript1996feb-13 at 1530Dr. PeterSinger, University of Toronto
Joint Centre for Bioethig¢shttps://www.ola.org/en/legislate-business/committees/administration
justice/parliamenB6/transcripts/committeganscript1996feb-20 at 1200Ben Clemensbid, at 904.

417 Legislative Assembly, Standing Committee on the Administration of Jusdgence 36 (February 6 1996t
1110(David Tilson PC)avid Tilson PC MPttps://www.ola.org/en/legislative
business/comrttees/administraticjustice/parliamenB6/transcripts/committeanscript1996feb-
06#P146_2994at 1110

418 | egislative Assembly, Standing Committee on the Administration of Juiegence 36 (February 6 19963t
1110(Dr. Adrian GreR. Dr. Adrian Gek https://www.ola.org/en/legislativeusiness/committees/administration
justice/parlianent36/transcripts/committeganscript1996feb-06#P146 2994at 1110

419 inda Bohnenbid https://www.ola.org:en:legislativBusiness:committees:administratiustice:parliament
36:transcripts:committeganscript1996feb-06 - P146_2994@t 930(Linda Bohnei.
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that doctors are not liable for providing care when they properly haaferoed capacity and
informed conserft?°

A study of Ontari o do doheatthscdnsektitawas coadligdeelinand a't
1996 just as the neWWCCAcame into forcé?! The participants were 15 doctors who had
received a bookn the newAct from theOntario Medical Association and who worked in
adolescent medicine at major hospitals in Toronto. The surveys covered the following areas: i)
capacity to consenii) disclosure; iii) documentation in charts iv) addressing pachiitl
conflicts; angv) feasibility of compliance with the newct*??

The physicians said they always disclosed the most detailed information to the adolescent
patients themselves not the parents, if parents were even indéhess common was the
situation where a patient wantansething that parents disagree with. Only one participant stated
that if the parents did not agree with the yotile procedure would not be carried out. Most
participants felt that the nedct, because it had no age threshold, would pit doctors against
parents, since they did not have to succeed in helping parentseariild reach an
agreement?* Elevenparticipants said they already disliked the time and loss of income required
to attend incapacity hearings before 1996. Some expressed frustratidegaithrocesses
especially the involvement of lawyers. Other concerns expressed by doctors were mixed. Doctors

thought that the new Act made it easier to treat mature patients without their parents knowing or

420 See infra 598 and also belowlat7.

421 Catton et alsupranote 115; Urmaet al supranote 115.

422Urman et alsupranote 115 at 138.

423 |bid at 140.

424 Geist corroborates that doctors helistconcern in 1996 in Geistypranote 277 at 84.
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when parents were not availaBt€ Doctors alsdelt that compliance with thelCCAwould be
harder because they found the consent process and the capacity process vsigukmeiwis
found capacity hard to determine since the Aeidid not spell out the assessment criteria the
way theConsent to Tratment Actid.*? This pattern has continued despite recent statutory
affirmations of the common law positidf.
While some doctors have embraced the greater degisaiimg autonomy afforded minors
and youth under thCCA others remain inadequately infleed about the presumption of
capacity Forexamplevh at t o do when parents disageee wit
capacity assessments and find a youth incapable for a det&idns inconsistent medical

environment leaves trans minors and yaattdanger of reduced autonomy.

Mandating Public Awareness

Legal advocates for youth critiqued the did@CAand continue to point to its failure to
mandate how public awareness of rights would be achieved in an arena where ignorance of rights

has drasti consequenced?® Justice for Children and Youth testified that:

The legislation the way it's written now just applieshe health care providers. You're
not going to find a young person who's gaingo and look up the act. You're not going
to find vely many people who are going to go look hp &ct to see what their rights
are. They're going to be faced with a siiaind toldhatthere's a decision made, and
at that point, without knowig that there's a piece of legislation that governs them

425 Notably, doctors appeared to be unaware that minors already possessed these rights both unde&2 Theah@92
at common law prior to 1992.

426 Urman,supranote 115 at 1440. Reg. 19/95s.4(4). See ab Geistsupranote 277 at 84.

427 Catton et alsupranote 103Recent <confirmation of physiciansé conti ni
HCCAespecially the SDM hierarchy, was documented by the Advocacy Centre for the Elderly in 20dahtee
supranote 412 at 246.

428 Geist,supranote 277 at 285.

429 Community Legal Education Ontario has no youth specific, trans specHiealth Care Consent Aspecific
legal resources on its welsshtttps://www.cleo.on.cadearched on January 10, 2018.
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without krowing that they have a right to appeal the decision if they don't like what's
happening, you can have all the plain language you want, but it's never going to be
read*°

Recall that the physiciano6s dut ynatioroitseffr ovi de
was stripped down between t8&8 Aand theHCCA**! Meanwhile the barriers to challenging
incapacity assessments remain very high for structurally vulnerable ¢figRts.example, one
| egal adyvoc atWithoutdhe tequoementthéte lycarig persdn's rights be
communicated to them, we are going to just see young people's rights being run roughshod
ove®t. o

All things considered, thelCCAprovides the skeleton for trans youth autonomy in health
care and professional guidelines addreoflesh to that framéutonomyenhancing factors such
as trusting relationships with health care providers, knowledge of legal rights and the CCB
process can shift the finding from incapable to capable when a youth feels like they have a forum
in which b articulate and own their health care chof®éAnd yet statutory aspirations and
regulatory cautions belie the intersectional realities of trans racialized youth in clinical and
adjudicative contexts causing legal advocates to descrilb¢GBAasii a p ackevard for

human rights and #What pmight hsppenavhen atiansyauth makes &

430 Milne, supranote 342 at 930.

431 CTAsupranote 270 at s. 9 requires a health care provider to give anyone over 14 years a notice that they can

receive rightadvice whether they are in a psychiatric facility or not, and the physician must inform the rights

advisor that a finding of incapacity has been made if the person requests rights advice or if the finding was made in a
psychiatric facility. The rights ads®or must promptly meet with the person in question and explain the process of

challenging a finding of incapacity. THiCCAmakes no mention of the provision of rights advice, however s. 17
instructs health car e pr ovguideBnessaboutavhafirddrrhatiomwto prévidétosa r egu |l a
patient found incapable and how to provide it.

432 CO 2017 supranote 272 at 13941.0ther statutes that explicitly mandate public edecesibout rights are
the Provincial Advocate for Youth A2D07 SO 2007, c. Hccessibility for Ontarians witBisabilities Act2005 SO
2005, c. 11, and th®ntario Human Rights Cod=mupranote 4.

433 Milne, supranote 342 at 930.
434 Geist,supranote 277 a82.
435 Milne, supranote 342 at 940.

110



treatment decision to choose a treatment such as gender affirming surgery that will cause them to
be infertile for the rest of their life, or when thearpnts disagree about the decision to use

puberty blockers (whose effects are reversible). These considerations are at the heart of the cases
in the next section where the autonomy and health of trans youth are undercut by binary legal

gender categoriesbrur i ed beneath their parentsdé custody

Trans Youth in Jurisprudence

The decisions of courts and tribunals are an influential sourelich the articulation of
legal norms and the application of principles about consent or capacity foyarahscan be
observed. Deci sions also reveal evidence of a
transnessOne challenge for my inquiry was that trans youth are absent from Canadian
jurisprudence up until the late 2000s when human rights camgplaere made against
provincial ministries, private businesses antool board43® Moreover, the race/ethnicity of
parties is rarely noted, so with few exceptions | could not determine who is racialized, and how
that affects the decision maker.

Togetda deci sion makersodé views about trans yout
case law to include cases from across Canada and the decisions of Ontario administrative

tribunals such as the Consent and Capacity Board and the Ontario Health ServigdaAgpe

436 CF v Alberta (Vital Statistics014 ABQB 237 (available on http://canlii.ca/t/g6ll9) 23 yr old trans woman
sought accurate birth certificategwis v Sugar Daddy's Nightclup016 HRTO 347 (available on
http://canlii.ca/t/gnxvq), yong trans masculine person was assaulted and ejected from the nightcluntario
(Transportation) 2016 HRTO 17 (Interim Decision) (available on http://canlii.ca/t/gmtmv}bioary youth seeks
accur at e drDB v EoroftasDistrict chool@ed; 2015 HRTO 1592 (available on
http://canlii.ca/t/gm9l1)Many other complaints settled before going to the tribunal and are therefore unreported,
Jacquelin Pegg, Inquiry Analyst, Legal Services and Inquiries, Ontario Human Rights Commission, Personal
Correspondence (2018).
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Review Board. The gender identity of minors is the focus of conflict in several child castddy
accessase®xamined hereThis small body of cases is useful because it updates what we know
about judicial attitudes towards trans people sincd 8#9&s marriage and social entitlement

cases involving adult trans litigants. More importantly, what this examination of custeely c
reveal s i s théalhtcard righasrursder thCGAcare gyored, therefore,

suppressing the development ofitteitonomy practices. The experienceslder youthfocus

group participants in Chapter 5 confithe continuation othis unfortunate pattern of neglect of

their statutory rights and the diminished conditions of their autonomy in health care in Ontario.

Gender as hegalCategory

Despite the social changes and legislative reforms discussed in Chapter 1, gender remains
conflated with sex in legal decision makingdanada ané still considered a legitimate legal
category for everyone including transwh®’Thi s judgedés comment about

accurate pronoun use is one example of lingering legal cisnormativity:

She even requested that the Tribunal refer to hartasy. It is with great respect that
the Tribunal explained to her thaixse also a juridical redy. The Tribunal should not
add to the confusioand will therefore &a a juridicalreality as it is; which will not
prevent the president of the Tritml of being emphetic to her difficult situatior®

The judge forces thgouth to identify based on his understanding of legal gender categories
as fixed and binary, instead of revising the

decisions where trans litigants were successful in gaining legal recognition ofahsir tr

437| cited human rights code amendments and Vital Statistics Acts in Chapter 1.
438 Protection de la jeunesge 0968(QCCQ Januy 21, 2009), [2009] RJQ 1215 (QCCQ) at para 1.
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subjectivity, | argue that judges ®°lnthedcasest and
of C.F. v. Alberta (Vital Statisticg trans feminine youth won her s. 15 Charter challenge to a

Vital Statistics statute that prevented her from otit@ a gender/sex accurate birth certificdte.

Justice Burrows writes a compassionate and progressive decision affirming that a trans person
should not be forced to have genital surgery just to prove they are trans and obtain accurate

official identificaton**Bur r ows rejects the Attorney Gener a
people should not be ashamed of their gender and hide by modifying their (bio)logic

identification, thus incurring discrimination and potential violence over mismatched

identification document$*2 The judgement emphatically critiques the genitocentric regulation of
gender in a way that forces trans peo¥’le to o
However, here are two major problems with how Burrows theorizes gendeFstty, he says:

Al bertads response does not appear to appreci
are but two sexes. She does not consider herself a member of a thBtlesernsiders herself

f e ma** With this statement he declares kbmmorsense belief in sexual dimorphism and

439 One exception is the casekAB v Ontario (Registrar Genengl2013 ONCJ 684 (CanLIit paras3 and 12in

which Coten J found that a 17 year old trans racialized youth of a single mother had withdrawn from parental
control due in part to transphobia. She was not in the
or control, and K.A.B. made all her ovdecisions about residence, education, and health care. Accordingly, she had

the right to apply on her own, without parental consent, for a change of name to support her social transition.

440 ABQB April 22, 2014, 2014 ABQB 237 (CanLlInttp://canlii.ca/t/g6lI9C.F.].

441 1bid at para 25; Burrows J references evidence from the U.S. National Transgender Discrimination Study (see
Chapter 1)and cites social science of discrimination against gender variant peoplesadt afrlegal categories of
gender.

“2pdat para 52; Sharpe coined the formula, fA(bio)logico
immutably forever based on external genitadigpranote 51 at 3%6.

“hidat para 29i;cdi Gexmnid otceernmrused by Sharpe in AFrom Func
of Transgender Jurisprudenced in Murdoch University EI ¢

2001) at para 14. According to him, genitocentric legal reasoeingd d es sex based on onebs g:¢
version natal sex is determined and forever fixed by doctors on the basis of external genitals at the time of birth. In

the second version while sex may change, for a legal transition, genitals must be swaigéraliyto reflect that

change.

444 bid at para 57.
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erases the existence of a gender continuum and the subjectivity-binaoy trans people.
Secondly, in relying on the medical wevidence
repeatedly confimshergead b ased on the permanence of her
full time in the femal e “yThesedsmtement®dergythé or t he r
possibility of a fluid gender that can change
evidence that gender/sex can fluctuata reasonwhy it is unsound as a legal category especially
for the purposes of identificatidf®

This type of legal reasoning is based on recognizing and repairing what Sharpe calls a
psychological cultural/social distrmony**’ This model is becoming more prevalent in Canada
where it has been increasingly applied by human rights tribunals since the turn of the second
millennia#*® This adjudicative move away from previous legal determinations of sex based on
natalsexand nat omi c al Acorrectnesso I s positive. Th
sex/gender and allows for a social and relational understanding of gender/sex. For example,
when Waters challenged British Col wnidlingggds pr o

pay for his phalloplasthe Tribunal commented that:

What MSP did was to leave Mwaters in the middle of a surgical process: not being
totally a male in physal appearance and functiand being unable and unwilling to
return to being @hysical female Thedignity and selrespect of a person is most often
dependent on howehsees himself and how he is seen through the eyes of sdaiety.
this case, M Waters is not a complete and fufiynctioning physical maleHe is aware

445 |bid at paras 12, 66, 67.

446 See alsXY v. Ontario (Minister of Government and Consumer Serviz84p HRTO 726 CanLll), [2012]

OHRTD No. 715 for an earlier complaint involving a agouth. For a fulsome study of this topic see Wipfler, A. J.

(AJ) N. (2016) Al dentity Crisis: The Limitations of Ex|
Possibilityo f Gender | es s | Hasard Journgl of Dawandrbender, 39) 043,

447 Sharpe 200Xupranote 51 at 59.

448 XY v. Ontario (Government and Consumer Services), 2012 HRTO 726, Forrester v. Peel (Regional
Municipality) Police Services Board et @006 HRTO 13, Kavanagh v. Canada (Attorney General), 2001 CanLlI
8496 (CHRT),Dawson v. Vancouver Police Board (No. 2), 2015 BCHRT 54
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of thiseverydayWhen he roves in the communifyhe is inhibited in what he can do,
namely being nalkand urinating as a man without difficuftyj.

Notably, the decision supports Waterso6é desir
selfhood, while at theasne time colluding with traditional expectations of males and masculinity
and ultimately agreeing that Waters has the wrong body for a binary male.

Some legal commentators and scholars who agree that genitocentrism is based on faulty legal
reasoning and dcriminates on grounds of sex and gender identity endorse this tfbakiile
this model allows for greater acceptance of transgender arbimary identities as opposed to
only Apost bottom surgeryo transsikbaseddnthe as B
wrong body pathology theofy! As a result, psychological and psychiatric evaluations continue
to hold disproportionate weight in judicial d
assert that there is no wrong body and that alidsoare alright whatever their state or genital
status. It is the power of the norm and of medicine and law which take the cultural meanings
made of biology as ultimate truth that sustains our deviant status, body regulation and
di s cr i MPnisthisidisconnart between theory and practice, that | argue is mirrored by
law with respect to the lived experience of its trans youth subjects.

Against this backdrop of evolving change about some aspects of gender/sex in law | will now

turn to analyse four cas where the healiconsent rights of trans minasetrumpedby family

449 \Waters v. BC Medical Services P)&003 BCHRT 13 (CanLll), <http://canlii.ca/t/h09z2> at para 225.

40McGill and Kirkup,supranot e 39 and Shauna Labman, dALeft in Legal I
(2001) 7 Appeal: Review of Current Law and Law Reform 66.

451 Bettcher,supranote 226 at 38@88; Sharpe 2002upran ot e at Chapter 4 fAReform Jur.i

®2JHool ey, fAWhat is this t hNewsipttecadthe Teadsgeaddrelibatagion Cdalitic p hor i a 6
Inc (1994) 6.
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| aw b e s tanalysstwberesusent@rsd future health matters related to theirder

identity arecentralto both theconflict and the custody order

Trans MinoréHealthAutonomyRightsBuriedin Family Law

The cases examined in this sectiluminate how judgesnterpretthe applicability othe
HCCAS sonsenprovisionsin custody and accegsoceedingslustice Perkins frames the

conundrum as follows:

| have been stggling with how to balance or reconcile the powers and duties of the

court under the Divorce Act to make custody and access orders in the best interests of

thech | dr en, on the one hand, wiwingentittement t he ot he
to persoal autonomyand respect of their views and prefererféés.

Custody and access decisions result in orders that include directives aboutdiatth
matters. Such directives are especially pivotal for trans and geadeonforming minorswho
have agreaer propensity towards engagement in their own health €arstodyhoweveris not a
monolith. It refers to a bundle of rights and responsibilities regarding avehidth can be
separated and allocated to any person with custody of the*¢hilidical degsion-making
authority is bundled with education in custody orders, however some orders involve specific

therapeutic directives which arguably engageHB& Awith its presumption of capacity for all

453N.L. v R.R.M2016 ONSC 809 (CanLll), 76 RFL (7th) 428 Perkins J, at para 137.

454 Chou v York Regional School Bod&005] OJ No 1374QL) ( ONSC) at para 21; ss. 20¢(
Law Reform Act, RSO 1990, c. C.12 which governs custody and access when not arising from a divorce.
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personsThe best interests of the child analygisdethe custody decision, and | argue that
healthrelated issues be construed broadly as trematmequiring corollary consefit®

With no clear appellate ruling on the applicability of IECAconsent provisions to minors
in family court orderslower caurt judges have taken different directions. There is obiter dicta
recognition that minors cloge 18 yeas old need to consefur healthrelated order€® Thereis
al so diversity of opinion in | owamnderthedCCAt s abo
becausehr oad i nterpretation increases tHé instan
Furthermorewhile the majority of judges favour paternalistierapeuticsolutions to family law
matterssome judgesecognize that to foster autonomyamnse allowing capable minors to make
choices that courts and parents do not agree*#th.

Lawyers have made arguments that headthted incidents of custody should be decided
under health consent law not family lakw.N.K. v A.H, a British Columbiacase a father sought

to prevent his racialized Iylearold child from transitioning by attempting to wrest custody

455 Applicable sections of thELRAs.24( b) t he chil ddés views and agcertaifiee r enc e s
and (d) the ability and willingness of each person applying for custody of the child to provide the child with

guidance and education, the necessaries of life and any special needs of the child. Applicable sectibivwafehe

Act, RSC 1985c¢ 3 (2nd Supp). 16(6) authorizes the court to "impose such other terms, conditions or restrictions

in connection therewith as it thinks fit and just".

456 | eelaratna v. Leelaratn®2018 ONSC 5983 (CanLll) http:/canlii.ca/t/hvgte a 12 yr old is ordered to attend
therapy against his and his motherds wishes although A
children before a therapeutic order could be issued at para 67.

457 For definition of teatment undeCCAseesupranote 11N.L.vVRRM2 015 ONSC #But the defi:
treat ment under the Health Care Consent Act is much br
129; affirmed inBarett v Huve2018 ONSC 2322 where tlvase was not decided on this point, however, Shaw J,

stated in obiter dicta that reunification therapy was treatment by regulated health professional and the consent of 12

and 15 yr olds would be required under HHeCAat paras 28, 31, 35, 42, 47. Cadext tefined treatment narrowly

and thus avoided engaging consent provisionds@EAareTestani v Haughto2016 ONSC 5827 ordered therapy

for 13 yr old who refused therapy through custody order, but considered consent of parents to their own therapeutic

order; ancE.T. v. L.D, 2017 ONSC 4870 (CanLlIihttp://canlii.ca/t/h5c2where consent of children 9, 12 and 16

years of age was not required for an order to attend family reunification therapy because the tetadg not to

be treatment and the psychologist was not considered a regulated health professional at para 60.

458 J K.L. v. N.C.52008 CanLll 30289 (ONSCht paras 192193 Turnbull J ordered therapy for a 13 yr old and
erred in thinkingHCCAhad an age threshold of 16 years for legal capacity.
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from the gendeaffirming parent®® The father also wanted the mother and child to terminate

their retainer with barb findlay, queer activist laawyand to stop using other trans positive
services and resources. The fatherods wishes w
to access information about being trans, therefore thwarting conditions for autonomy

development for the child. Dedrdy the case in neither parents favour, Justice Skolrod identified

the ongoing conflicts as between the parehsstequired by statutéhe judge prioritized the

chil dés best interests by making sure they ha
protecting theitegal autonomy®° That said,thed ge i gnored ar guments ma
lawyer that the urgent issues of the possible use of puberty blockers before the onset of

irrevocable pubertal changes pertained to health law not famil§flave judge could have
rejected the fatherds motion on the basis tha
authority to preventhe child from making medical decisions with their doctor by way of a

custody ordef®? The judge dd not consider that wher s. 17 of the British Columbiafants Act

the minor would have been able to make their own transiéilated health decisioi&

459N.K. v A.H.2016 BCSC 744 (Prince Georg€&anLlIl) available on<http://canlii.ca/t/gpphw, See alsdialton
Childrends AjBRKZ®bdSONGI3§avalabl&San K http://canlii.ca/t/gjf2d*Hplton]. The decision

does mention that the minor is racialized, however | recghisdnformation in personal communication with their

lawyer barb findlay, October 19, 2018.

460 Djvorce Act(RSC, 1985, c. 3 (2nd Supp.) s. 16@xmily Law Ac{Sbc 2011] Chapter 25 s. 37 (1) In making an
agreement or order under this Part respectingdigraship, parenting arrangements or contact with a child, the

parties and the court must consider the best interests of the child only and s. 37(2)(a) (2) To determine what is in the
best interests of a child, all of the child's needs and circumstanstdenconsidered, including the following: (a)

the child's health and emotional wbking;.

461 A point made argued by barb findlay and shared in our personal communication about the case.

462 For decisions making this argument &zarett v HuverandN.L.v R.R.M; andChildren's Aid Society of
Toronto v. M.S.[2018] OJ No. 123, 2018 ONCJ 14

463 Infants AcfRSBC 1996] Chapter 223, ss. 17(2), (3). Note that s. 17(3)(b) gives infants consent as long as the
health care providers agrees that the decisiontleein best interest.
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InHaltonv.G.Ka Chi |l drends Aid Society tried to app
and place themintheirfathd s cust ody wi t h 41*Ahepsitondftheé y6s sup
Society and the father was that the mother was fofti®y a four-yearold child assigned male
at birth to behave and dr e*®3hemothechadbeeging | agai
to support the child in developing their autonomy skills by seeking out comrhased
resources and other trans positive doctbfts.

Justice O6Connel | f ounéébviddncesregarding thewariyearoldi n b o't
chil dodos g e mdeader ekptessidi In that cortext, her ruling gave paramount
weight to the expert medical evidence provided by Dr. Joseph Bonifacio of the Gender Clinic at
the Hospital for Sick Children in Toronfé?

Dr. Bonifacb recommended providing the childth a variety of options for behaviour and
appearance without gendering such options and also reducing the number of medical
professionalsreatingthe child sees to avoid shaming and pathologizing the tfiihe judge
was uncomfortable witthe provision askng for either party to notify the Society if S
Aexpresses the desire to dress as a girl o bec

and seemed to incur negative consequencesitdS t hey di d dect®e to Adr ¢

464 Halton, supranote 460 at para 1.
465 |pbid at paras 134.
466 |bid at paras 4314.

467 Section 24 of the CLRA details the factors that a court shall consider wiléngva determination with respect

to custody and access, and these factors act as a useful guide for a best interests analysis under the Divorce Act
supra note 461 in A.F. v. D.G., 2012 ONSC 764, at para 185.

468 Dr. Bonifacio explained the stages of gendevelopment in young children, distinguished between gender

expression and gender identity, and then cautioned against pushing a child towards any one gender identity based on
their gender expressive preferences ibid at para 51.

469 |bid at para 52.

470Dressng like a girl was established as wearing skirts and dresses from tlisggtisn of a clothing store, not
just wearing pink and purple coloured clothibgl at paras 11112,
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Dressing like a girwas established as wearing skirts and dresses from thgsgictson of a
clothing store, not just wearing pink and purple coloured clothing. The judge amended the
provisiontoreadi Nei t her party shall uni | akeomcartalhy dr es
gender roles. o0 In the event that S. .waldted to
notify the other parent and the CAS to decide howtoprotéddh e j udgeds exposit
case showed the artificiality of determining geredl behavior for a child. Theydge affirmed
that gender identity and social roles are binary, in other words distinct for girls anti4blys.
order contained directives about treatment for the childalegiatriciangand a family physicians
aswellagsheHo s pi t al f o rTraBsgender YOuiGlidicd’? Yetuéspite the presence
of a gender specialist from a progressive transgender youth elmi@ngoingnedical
treatments contemplatetthere was no mention of the developing autonomy in decis@king
of the child who would eventually have the right, undeHKXCA, if capable, to make their own
decisions about medical transititi.

In a third case where a ndanary12-yearold child was the subject of a custody dispute
between their nobinaly mother and their father, Dr. Bonifacio again provided expert

testimony!”Thepdge6s opinion on the childés gender i

The childdés decision to identifyncadsby gender n:«
the mother, what is relant is which parent is best able to support tHd.drim guided

by the evidence of Dr. Bonifacio who testified that theepgs should just wait and see

and let the child functionl find that itis the father who is # parent most likely to just

471 1bid at 114.
4721bid at 113.
473 bid at 161.

474 Ultimately, the father withdrew his appeal based on the amended gendaice alert condition and the judge
asked the parents to continue the shared schedule as before.

475J.P.K. v. S.E2017 ONCJ 306.
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let N. be and explore his gender issues whereas theemioas dficulty letting N. be
his own persof’®

Weight was given to the fact that the father was also attending a Gender Identity Group with
the child. Ultimately the father was granted full custoggr the child as he was found to be
more responsible, stable and would cooperate with health professionals better than th& mother.
The child had seea psychologist and both parents took the child to different ther4fi3tse
custody order grants thetfsh er fAsol e deci si on making authorit
education, religion, medi caf®Thisnempbe stdndasedr e an d
language for a custody order, yet nowhere else in the decision is there reiiei@nite dicato
the minorodés heal t HCCAtmaled thda parenits @ftihie existancedoésucht h e
rights 80

The last custody caseBsD v M.M.where the gender fluid child wasneyears old®® The
father, a middleclass engineer was unsupportive ofigbizansitioning, let alone medical
transition. The mother, aworketa s exual assault centre was sup
exploration. The child was comfortable expressing their gender with the mother and was upset
and repressed about their genwith the father. The father felt the mother outsourced her

parenting to professional s. I n fact, the fath

476 At para 184.

477Zisman J, at paras 1968.
478 |bid at para 26.

479 |bid at para 207.

480 Notably the minor had been able to access free community support services, and out of pocket psychological
services because various family members were able to take them to appointments and pay for uninsured services.
The dild was also a student in the Toronto District School Board which compared to school boards in smaller cities
and towns, offers several supports for geradgransive students, which however are culturally/racially white
dominated. The minor might learna@li their rights through community supports but as per the court and the

parents would be unaware of their rights.

481 Davies v. Murdock2017 ONSC 4763 (CanLll), <http://canlii.ca/t/h59¢c6>
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gender expression is scripted by these professionals and the mother and not a reflénaion of
childodos true “YResal thizidea af sellwansriess lasasoncept key to
autonomy development of self from Chapter 2. Atsgall that this development is not status
and is informed by internal and external factors like culture, oglighd social interactions.
In terms of final procedures for gender affirming decision making for the child who is nearing

puberty, the Judge ordered:

With respect to medical and psychologia#gcisions or mental hehltregarding
Rosi e/ Ja me sconforgnityrihe parentsishiall follow the recommendations of
Dr. Stephen Feder, director of the Gender Diversity ClinicHEQ or another doctor

at the clinic if Dr. Feder is no longer able toyide ®wices for Rosiedmes. If there

is a dispute as to tke recormendations or their implementatiohetparties are first to
attempt to resolve the matter through the exchange of written proposals. If the dispute
remains unresolved after the exchange of written proposatseassue, it is strongly
recommaded the parties attend mediation or retain the services of a parenting
coordinator to attempt to resolve the dispute, and share the costs proportionate to their
incomes. If the dispute remains amolved, the parties may return the matweCourt

for deermination#&3

The above order is issueden thougtearlier the Judge held that:

As previously indicat edate, dodperatepandrcollaberated abi | it
in order to meet the needs and interests ofr thkildren has become severely

compromied over thecourse of these proceedingin fact, the confiit and dispute

bet ween the parents caus e-Wyrth to withcdawher dr endés d «
services in Februa3016.As of December2016, the parties had not bedseato agree

on an appopriate replacement.

This again is a casehere theydge does not show awareesso f a mi nor 6s | egal
conferred by th&iCCA perhaps because counsel did not argu@istparents are becoming

aware of gender identity and gender expression anttéhtments available for trans and gender

482 |pbid at paras 2@7.
483 B.D. v. M.M, [2017] OJ No. 4121, 2017 ONSC 47€Branote 483at para 192nd 31
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nonconforming childrerindeed the child and their parents would be best served to be informed
of suchrights andcautioned that the child should be supported in making their own health care
484

decisions about traitioning:

The language used loyostjudges in thee fourdecisions and custody orders woulut

disrupta p a bbdaiehtt Fbast t hey can exerci se f wigbingcontr ol

health care decisionsurthermore, minors approaching pulyes-12 yr olds), becoming aware
of their legal rights to health care decision making autonomy is crucial in the face of potentially
unsupportive parents and ignorant or intractable health care protitiarsl indeed if both
parentsagreedon notsupporing a gendewariant or trans youth, and the child did not have
access to groups, resources, progressive clinics, the youth would likely not be able to transition
in the manner they wanted because of ignorance of their righésd as we have seen frohet
literature and as the focus group participants confirthe following chapterthis capability to
selfadvocate is key for the autonomy of trans racialized youth in healtlattang age

Severabf the decisions reveattempts to grapple withende and agebasedolesfor
childrenwithin the contested site of the family. Yet despite the relevance of informed consent to
treatment and the legal irrelevance of age irHGEA the judicial direction of lower courts is

towards consolidation of controlv e r  mi n o-makihg adtenomysnithe hands of

484|n Leelaratnasupranote 457 at para 78, while Audet J ordered therapy for a resistant teen, she recognized that

uncooperative ol der teens may make a therape@eeetan c order

ol der child to cooperated such as using the chil dos

485Where youth were parties to proceedings and thus represented by their own counsel they argued for their
autonomy in health care even if judgeswho both f er enced fiaut onomyBCChdenrsent ned
provisions: se&.G.B. v. S.J.1.2010 ONCA 578 (CanLll), kttp://canlii.ca/t/2cgvyg where a 16 yr old with

learning disability was granted intervenaaitss and a stay of a faeaching custody order by Mesbur J [2010 ONSC
3717 at para 25] giving his mother authority to make all health related decisions for him due to his special needs,
full-time school attendance, and being under 18; antllskev. R.RM. 2016 ONSC 809 17 and 18 yr olds asserted
consent to treatment rights undé€CAwhich Perkins J affirmed in obiter dicta at para 113 but decided case against
making a therapeutic order of counselling saying children had withdrawn from parental andtrait subject to

any custody order.
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parents. Conditions that foster autonomy for minors continues to be a determining factor later in

ensuring trans youthodés access to healthcare
In summarywhen t comes to the application of tRECCAto minors and youtin various

legal contextsthe two values of autonomy and protection continue to vie for precedence. As

Paré argues, while legislation ostensibly recogstize principle of autonomy faninors “the

protectionist approach remains integral to decision makffgtutonomy, when referenced does

not incorporate relational autonomy, for exam@g@CA rights education, recognition of chosen

family or collaborative supported decision making. The conseevatid paternalistic nature of

the judiciary is alive and welWe see this in terms oburtordered therapy for minors and older

youth, circumventing thelCCA andwhen it comes to enforcing binary gender and passing

healthrelateddecisions over to theugrdians of tranand gendenon conforming minor&®’ The

data of Chapter 5 confirms that the trans racialized youth who are not minors still experience the

same treatment.

Part 2 The Regulation of Transness through Authoritative Texts

Doctors have thelCCA and the policy documents from their professional colleges to guide

them hrough legal issues of consent. In their dual role as health care providers and as

gatekeepers to health cdhey also reference nosologies and clinical texts. In this nextseéctio

486 paré supranote 107 at 108.

487 Manitoba and Alberta still balance the mature minor rule against child welfare legislation in situations where
medical legal establishments paternalistically seek to protect the momotteir own decisions. New Brunswick
has an agbased presumption in its legislation, and its Appeal Court affirmed the mature minorfole n

Region 2 Hospital Corporation, 1994 CanLll 4470 (NB CM)ere were disagreements between judges about
whether parens patriae jurisdiction was still valid despite the combination of the mature minor ruleMaditiaé
Consent of Minors Act, SNB 1976, ea\l.
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examine the two most authoritatigknical textsapplicable to trans racialized youthe

Diagnostic and Statistical Manual of Mental Disorders (D2MJl the International Standards of
Care (SoC) issued by the WPATH. | contend that besttswork against the autonomy of trans
racialized youth in health care in two distinct wahsstly, the formula derived from tHaSM

and absorbed by the SoC is coded to recognize and affirm normative gender roles, middle class
realities and is configured to whitdfestern cultural standar Secondlythe SoC eligibility
requirements deselect racialized youth because of thés 3k of intersectional and am#cist
analysis Then | explain the implicatiorfsr trans racialized youth when these authoritative texts
are absorbed within insurance regulatidfieally, | provide a contrast by discussiaget of

local guidelines developed with trans community knowledge and input for primary care
practitioners. This brings us closer to Chapter 5, the phenomenology afdos racialized

youth, who will deepen this inquiry through their own words and photographs.

Coercive Pathology

Psychiatric institutions in particular have made themselves experts on trans people through
professional committees that produce authtivgadiagnostic and clinical texts such as B&M
and the SoC%When governments sanction professional expertise through policy, physicians
then control access to trans health care. Furthermore, placing mental health professionals in the

gatekeeper rolerwlermines trust in therapeutic relationships and reduces the benefits of therapy

488 garkisovasupranot e 329 at 262. hr

conscious transnational activists with cameras: Mediat
2008 wvol. 11, no. 1, 87 at 91. With that phrase Mahr ou:
nation (Canadign, geopol itical centre/ margin | ocation (Western)
in this case the American Psychiatric Association and the WPATH.

489 garkisovabid at 261 and Changupranote 120 at 47.

I use the p ase eN,whfRaedeNest el
[
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for trans peoplé® As | showed through the literature in Chapter 1, and as youth confirm in

Chapter 5 there is a formulaic narrative that trans people know they must resitsedking
treatmentsSarkisova, encapsulates the dialogic process early described by Denny, Stone and

otherss n Chapter 1 into the %P®Garkisevpdescobesitisaoer ci ve
Apat hol ogi zi ng psychi at ribilties foawhat iameansercgnt hat ] n
mean t o “bCGoerdive paihaogy.ultimately concludes that the formula for diagnosis

mimics cisnormative narratives, desires and p&ths.

The Nosology of Trans Youth

The SoC endorses tlESM, a manual of mental disders, produced by the APA as an
authoritative classification system for the health conditions of trans p&6jflee DSMauthors
have been primarily white, male, midditass, higkstatus psychiatristS® They determine what
constitutes a mental illnessd®a on grouping symptoms of-salled abnormal behaviours.
Psychiatry is socially and culturally situated, thus the authors @$hoperate within their

own social constructions of abnormalt8) Numerous studies have pointed to racial, cultural and

40| ev, supranote 130 at 5%4.; Chang,supranote 120 at 49; Sarkisovsypranote 329.
491 See Stone 199%upranote 125; Denny 1996upranote 132; Prossesupranote 132 and in Namaste 2000,
supranote 75; Spade 2008ypranote 52 at 2 and Thoraupranote 132.

492 sarkisovasupranote 329 at 263. See also Prossaepranote 132, and Spade 20@8ipranote 52 andean
Spade, AMutil ating Geupdmeote@26 atB3L5MBang pgople hrave &hardthfictional lared ,
autobiographical nar r atwritingteemselivaes nte existbnee ahditaledgingthes way s 0
pathological medical model. See Janet Mock, Imogen Binnie, Kai Cheng Thom, and Dylan Scholinski through
blogs, magazine articles, photographs and novels that challenge #eggitetereotypes.

493 sarksova,supranote 329 at 262.

494 350C,supranote 273 at %. The SoC also references the International Classification of Diseases (ICD) now on
version 11 released June 2018 which is used more widely around the world, has a primary care focus and is
publishedby the World Health Organizatiohttp://www.who.int/classifications/icd/en/ address th®SMin my
research as it is the primary diagnostic text used in Canada.

4% preface to Caplan and Cosgrpsepranote 123 at xx.

M. Linder, MAThe Co GaplarrandcCosgrovaipranbte 123, B7mte8s s, 0 i n
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gencer bias in the creation @SMdiagnose$?’ Despite these critiques and resulting changes to
definitions of illnesses over decadBsMauthors continue to view nosology as atheoretical and
race and gender neutral. While it is beyond the scope of thisechaptcount the long and
turbulent history of trans nosology a brief summary of nosological evolution helps establish my
argument that the APA is a driving force in coercive pathological narratives for trans racialized
youth#°® From 1980 to 201,3he APAclassified transninoryouthu nd er @A Gender | den
Di sorder in Chil dr e nthe’ARAIchahgbd theeclassiicationdooGendérn 2 0 1
Dysphoria (GD) inth&®SMV. Currently GD describes a mar ked
experienced genderandn e 6s sex characteristics, how one i
respectively for more thagsixmo nt hs and a clioicalygignifidard distrdss/or A
i mpairment in social, occupati o*f@flendurbgr ot her
adolescence, GD is worsened by intense distress about body image, and the wish to alter physical
and behavioural sex characterisfie.

Whereas distress over oneds physical and psy
remedied by medical treatmentise phenomenon of transphobia also causes intense distress and
though widespread is not considered pathologftalhile the 2013 nosological change

certainly decreased the pathologization of transness and shifted the focus to the experience of

YR, Littlewood, APsychiatric Diagnosi s anSbciaRstienceal Bi as
and Medicine, vol. 34, n@, 1411 4 9 , 1992; Alisha Ali, ARacism in Psychie
supranot e 123; N. Javed, AClIinical Cases and the I ntersec

supranote 123, 7v780.

498 For history of the psychiatricclas f i cati on of transness see Jemma Tosh,
GendefCr eat i ve Future: A Critical | enSanstaconsdp@eote®&34l. Dysphor

49 DSMV, supranote 3.

50Mi ek e Rod e r -retated gadlity of lifeHneaasigendrer adolescents: Associations with body image and
emotional and behavioral problemsdo (2018) 19:1 Int J TI

501 For evidence of psychological impacts of transphobia on trans youth see ODSP appeal cases from the Social
Benefits Tribunaln this chapteinfra note 575.
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distress oer transphobia and gender incongruence, the diagnostic criteria for GD barely

changed®?

The World Professional Association for Trans Health Standards of Care

The WPATH SoC version 7 are the latest internationally prescribed clinical standards
regarding tansition related care for transsexual and transgender p&€&pleey cover the
components of a gender dysphoria diagnosis, puberty suppression, hormone replacement
therapy, mental health assessment, requirements for surgery, surgical procedures and
postopeative care. The SoC are also the officially accepted protocols for provincially insured
gender affirming surgeries in Ontario. Ontar:i
(MOHLTC) adopted these standards when developing insurance coverage regfdations
surgeries®* However analogous to the widespread misapplication of health decision making
law in Ontario, it is reported that many health care providers apply outdated clinical standards
and believe that diagnosis is required for hormone replaceneapthinstead of a less coercive
and less pathologizing assessnént.

The SoC have improved since they were originally released as the Harry Benjamin Standards

in 1979%% For example, Version 7 incorporates harm reduction principles and explicitly

502Kelley Wintersfi Met hodol ogi cal Questions in Chil dRapesd Gender |
delivered at the 28WPATH Health Biennial Symposium, Colorado, February 16, 2014), online: GID Reform

Weblog <gidrefom.wordpress.com/2017/02/10/revisitifigwedresearckbehindthe-80-childhoodgender
dysphoriadesistancenyth/>; and Toshsupranote 500 at 56

503350C,supranote 273.

S04MHLTC SRS, supranote 274.

509 nterviews with Kai Cheng Thom (May 2016), Jordan ZaitZ April 2016 and March 2017) and see also SoC,
supranote 273 at 166L67.

506 The Harry Benjamin International Gender Dysphoria Association (HBGDA) is the precursor to the WPATH. It
was named after the endocrinologist who started treating transgendeinythghUnited States. There have been six
versions of the Standards of Céoe Gender Identity Disorders, published in 1979, 1980, 1981, 1990, 1998, and
2001.
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acknowlegjes the North American and Western Europessearch foundations of theGe’
Notwithstanding these aspirational statements and their immeveover previous standards, v7
continues to espouse the professional mental health medical model where indwdtiah
disease require treatmeAdditionally, they impose requirements that contraindicate against
access to treatments for trans youth of colour.

Cisnormativity, misogyny and pathologizing elements withinDB&+V and the SoC are
easy to identify beause the language used is explicit, and indeed substantial critiques on these
topics exisf® The SoC are most easily understood by and meant to be used by people who have
a medical or health education because of the abstract and psychiatric lexicorptbgy de
Frequently used terms liKpatiend, imanagemet ficlinicalo andfeligibility 6 are
pathologizing to a trans reader. Recalling that the So@poecates th® S M énisogynistgender
binary, recently some have highlighted concerns that the SoC rgmnaillematic for gender
nori binary, trans feminine peopt® aDSMV diagnosis of the mental illness of Gender
Dysphoria;aoneyear test of living in your felt gender role without surgexrthreemonth
mental health screening and assessment before amptyreatmentan identifiable history and
narrative of crosgiender affiliation.

While racism isharder to pinpoint, the core required elements of the SoC are damaging to
trans people and gender roonforming people of colour. The reader can recalbtteervations
of Stone and Ms. Major from Chapter 1 about the cultural whiteness of the HBGDA/WPATH
ideology of transness and the racism within the clinical encounter. The way that authoritative

texts affect trans racialized youth differently is seen thinonhat isnotacknowledged and in the

507S0C,supranote 274 at 1, 2, 33, 36, 44.
508 Tosh,supranote 500; Sarkisovaupranote 329; @ang,supranote 120.
509 Sarkisovasupranote 329 at 261265; Pyne 2018upranote &.
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application of the diagnostic and eligibility criteria. To illustrate the first point, there is no
mention of social determinants of health, intersectional identities, structural or systemic barriers
to care or the iportance of community generated knowledge anywhere in the SoC. In a
reference about which youth are accessing treatment through gender clinics the SoC says:

The percerdiges of treated adolesus are likely influenced by the organization of
health care, isurance aspectsyltural differences, opinions of health professionals, and
diagnostic procguresofferedin different settings:°

Beyond this vague comment, the SoC does not dig deeper into the different impacts and
experiences and clinical needs of &dized, disabled trans people. There is minimal
acknowledgement of white/Western research foundations and the continued white North
Americanness of the SoC Committee and International Selection Comrittaesl finally, the
SoC uncritically elevates menta¢alth professionals especially psychiatrists whose field has
been critiqued for its implicit white/Western bias. Devoid of meaningful@ressive critique,
there is no signal of awareness that racism, ageism, classism and ableism are embedded in the
culture of the APA or the WPATHet aloneaction to change the practic@s

Application of the following SoC eligibility minimum criteria has a differential impact on
trans racialized youth: expression of a recognizable story, with familiar symptomspfsigns
physical and social commitment to the gender role, being stable, and having family st¥pport.

As Pyneods research suggested in Chapter 1,

51050C,supranote273.

511 Of the 34memberRevision Committee for version 7, ontjnewere not from the USA, and of thaine only

one was not from Western Europe or Candde International Advisory Group Selection Committee was entirely
North American, and the International Advisory Group fthald onlytwo members from the Global South, SoC
supranote 273 at 111.

512 Michel Foucault, Psychiatric power: lectures at the College de France749R8&w York: Palgrave Macmillan,
2003); Caplan and Cosgrowjpranote 123; Ali,supranote 499.

51350Csupranote 273 at 19.
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white middle class cl i ent cdaadckbeingdadtackedtoeirt ar i o0
desired gendert* In its section on the assessment and treatment of children and adolescents with
GD the SoC states that the best way to reduce distress for pubertal transgender adolescents (with
a GD diagnosis) is by taky puberty suppressing medication and gender affirming hormone
treatmen®®

The adolescent specific section of the SoC is also problematic because the section
wholeheartedly accepts the highly contested clinical research by Dr. Kenneth Zucker and his
schod of psychiatry>'® For examplein the section on the difference between children and
adolescents the SoC describes the higher rates of dysphoria continuing into adulthood for
adolescents over children, based on the 1995 reseaftsZucker and Bradlegnd
subsequent research by one other researthéthile there is no doubt that not all children who
show cross gender and gender bending behaviours are actually trans, relying uncritically on
methodological and ethically biased studies by Dr. Zucker uridesnthe credibility of the
SoC>®Dr. Zucker was a proponent of using conversion thecapsninors, especially children

asthe following passage shows

The newearly gender transitiotheraggutic approach stands in marked contrast to other
therapeutic appaches in whiclefforts are made to help a child feel more comfortable
with a gender identity that matches his or her birth sex, in part to avoid the complexities
of lifelong crosssex hormanal treatment and sepeassignment surgery. My impression

is thatthe early gender transition approach will result in more childpenmsisting in

514Pyne 2018supranote 35.
51550Csupranote 273 at 19.

6Zucker6s research is cited 17 time2. in the Adol escent
517SoC, at 11.
518Thomas D Steensma & Peggy TColtée t t eni s, AA critical commentary on 0

up studies and fAdesi stenceod tchoerofrarensi mg ocuhti Itdraennstgde n(d2elrl
Transgenderism 225.
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their desire to live as a member of the other gendéiich is, in effect, a rather
interesting sociagéxperiment of nurturg® [emphasis added]
He equates the production assexuals and cisgender people with clinical success and
believes that early gender transition cannot be neutral despite being reversible. This thesis argues
that even the use of the word "persistence” with reference to gender dysphoria connotes
pathologyto the state of being transsexual or transgender whickdegtha tension throughout
the S&. Forexamplethe S& clearly states that it is now considered unethical to use
conversion therapyret, it continues to requirBSM-V diagnoses and mental headitsessments
of trans youth by fiqual beforeanykindefreatment heal t h pr
commences. Andhe SoQelieson pathologizing research by Dr. Zuckeno vehemently
opposedhe banning o€onverson therapyon minors in Ontario when Bi77 was passed in
201520
While OHIP states there are no age minimums for surgeries the SoC sets recommended ages.
The SoC only recommends genital surgeries for minors after 16 years of age perhaps because
they are very hard to rever¥eéThe SoC referense fimedi cal age of consent
very likely reinforces the validity and even existence oflaaged markers for consent to
treatment in the minds of health care providét&or partially reversible interventions like cross
sex hormone therapy,6 again is the recommended age for

notes that parental consent may not be reqdffethe concern is that practitioners with low

S®Kenneth Zucker, f@dOpinion | Sunday Dialogue: Our Notio
<https://www.nytimes.com/2013/06/30/opinion/sunday/sundiajogueour-notionsof-gender.htmi>.

S20WPATH 2011supranote at 16Affirming Sexual Orientation and Gender Identity 415, SO 2015, c. 18
Bill 77, 24 July 2014 [ASOGIA.

521 SoCsupranote 273 at 18.
522 |pid at 19.
523 |bid at 19.
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level knowledge of trans health, fear of law suits by parents or transphobic or agattsttit
may relytoo heavilyon the SoC rather than their own judgement and application efGiGA
In the past, WPATH had advocated faheeemonth period of life experience in the felt
gender role prior to starting hormone therapy. This step was dedelostablish coping
mechani sms for the abovementioned social stre
requiremenhas been shown to be especially stressful and frequently dangerous for trans
racialized people. By requiring racialized trans peopkxfress a nenormative gender role
prior to acquiring any physical changes commensurate with that gender, increased their
vulnerability to interpersonal, public and state violence beyond that of cis racialized and white
trans counterparf®* Several sourcediscussed in Chapter 1 provided evidence that racialized
trans people especially Black and Indigenous people experience disproportionate levels of police
violence, harassment and profilitg.
Fortunately, there is no longer a prerequisite foRRE of ary length prior to starting
hormone therapy. For surgical interventions such as genital surgery and gonadect@ygax
RLE is still recommendet¥®*For chest surgery youth are expec

a desired gender role and completed ywar of testosterone treatméft.

524 Annelou LC de Vries, Peggy T Coh#&ettenis & Henriette Delemaréan de WaalCaring for Transgender

Adolescents in BC: Suggested Guidelines: Clinical Management of Gender Dysphoria in Ado{€steaud&an

Rainbow Helth Coalition, 2006); Sarkisovaupran ot e 329; Rachel Gi bl on & Greta R
availability, quality, and unmet need: a comparison of
(2017) 17 BMC Health Serv Res 283; on the murdérasfs woman Chevranna Abdi by police in Hamilton see

Robyn MaynardPolicing Black Lives: State Violence in Canada from Slavery to the Préssmiwood Publishing,

2017).

'n addition, see F. Cader and B. A. rethmexpedemcesofiimen do di
and tr anNOWMagaze,d& Granto, 28lov-2016.

526 Coleman et alsupranote 273 at 21.
527 | bid.
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In addition to gender affirming physical modificatijdrowever, the SO emphasizes the role
mental health professionals working with transgender youth have to fulfill and which concerns
should be canvassed as part of asioltreatment plaf?® There are two factors to note here:
first, that North American and European psychiatry, psychology and endocrinology form the
foundation of the research theGrelies on, and second, that the research is based primarily on
the whiteyouth who are referred to gender clinics in urban areas accompanied by their
parents?® As we will see below, these whitening factors shap®®iland the SoC, which
claims to be universally applicabl®.Authors of both are overwhelmingly white, laaisand
North American and thus both documents define transness in white/Westerf*tdinesSoC
v7 makes a brief acknowledgement that #d@Amuch o
knowledge in this area of health is derived from North American and WesiernEp e an sour c
taking the analysis no furthet? The SoC v7 also explicitly tries to depathologize GD through
statements which are not followed through in the clinical guidelines. Because both documents
are endorsed by OHIP they have the greatest impattaos racialized youth health autonomy.

Overall, while the SG recognizes the dangers of abuse that can follow from withholding GA
treatments from youth, significant hhulriddndeds ar
psychiatric diagnostic crite, age thresholds, time limits and mental health assessments even for

HRT. Furthermorga contradiction exists between declaring that there is nothing inherently

528 bid at 13 14.

52 |nterview withDr . Car yo6s Massarella, (August, 2016); Intervie
Pediatrics, St Hheldolspita for&isk CHildrgrdulyt2816); latarview wittDr. Miriam

Kaufman, Rediatrician, Transgender Youth Clinibe Hospital for Sick Childrer(2017); Pyne 201&upranote

35.

530 Coleman et alsupranote 273 at 4.
531 Caplan & Cosgrovesupranote 137.
525ee Gl obal Applicability ofuptrote?273at8dndards of Careo C

134



wrong with being trans and that conversion therapy is unethigathen adopting norms

entenched in itsvhite/Western cisgendgrsychiatricresearch foundatior?$® As | will discuss

below, other agencies such as the Sherbourne Health Centre have collaborated with community
members to create a more autonomy enharajipgoactbased irprimary cae. Yet OHIP

coverage relies on adherence to the SoC requirements in approvals for subsidized surgeries with
its built-in coercive pathology, and gatekeeping role for physicians especially psychitttists,

use ofthe SoC continue to erode transracalz y out h6%* aut onomy.

Health Insurance Act Regp?53°

Access to Healthcare and Health Insurance Models
As discussed in my research portrait of tran
that transsexuals and transgender people face a mubitudterpersonal and systemic barriers
in Ontario health services® They lacked health information, health rights information, safe
access to hormones, were mistreated by hospital staff, were denied entry to traditional alcohol
and drug rehabilitation pgrams and were refused access to shelters designated for youth,

women and the homele¥¥.The very conditions necessary for autonomy in health care decision

3Ni chol as Matte, Aaron H Devor & Theresa VIadicka, T#fNo
Transgender Healtho6s Standards of CarletdTrdsgenkegiamatZind and
534 MHLTC SRS,supranote 274.

535 Health Insurance Acsupranote 8,Reg. 552supranote 8.

536 Namaste 200Gsupranote 75; for national coverage of GA treatments see "Publicly Funded Transition related

Medical Care in Canada" 20CPATH and United Food and Commercial Workers Canada
<http://www.cpath.ca/wggontent/uploads/2016/02/PublieRundedTransitionRelatedMedicalCarein-Canada
ExecutiveSummary.pdf>. The infographic contains information accurate to April 21, 2015 for 8Carada, and

to September 11, 2015 for the rest of Canada.

537 Namaste documented lack of safe and supervised access to hormonesg8, I6&treatment by hospital staff

at 157169, denial of entry to traditional alcohol and drug rehabilitation prograda refusal of access to shelters
designated for youth at 174, women and the homeless at 171888hd 189 in Namaste 2080pranote 75.
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making were attacked by government institutions, policies and attitudes of providers. And yet
subsdized health services are critical for the bulk of trans people who do not have employment
related health benefits, due to being disproportionately under or unempi®pederty is
racialized and gendered and employment access is shaped by English Igmgficigecy and
citizenship status which puts many trans racialized youth at a disadvantage.

While OHIP adopted the superficially and recently trafisming SoC when developing
policies and regulations on insurance coverage for trangigtaied primay care coverage has a
checkered history and is still not comprehensive or easily accesSiBiace 1978 Ontario had
covered fAisex reassignmento surgery (SRS) mean
bottom surgeries for both trans men and traomen under Regulation 552 of tHealth
Insurance Acand the Schedule of Beneft€.Unlike many other insuresurgicalservices, to be
eligible for SRS subsidies a person had to completpdpehiatric assessmemtogram at the
GIC and be recommendedrfsurgery by the CAMH GIC and the Ministry itself.

In 1998 soon after thdCCAcame into effect, the Ministry under a Mike Harris government,
delisted SRS saying the move was part of broad cost cutting measures necessary to keep the
health insurance sy@n viable. Yetdue t o t he GI Cés high rejectior

only aboutsix people were recommended for surgery each year. In sum the cost of SRS to

538 Brodeur v Ontario (Health and Lorgerm Care) 2013 HRTO 1229 (Canlii) at para 257, whergwo

applicants déged discrimination on the basis of sex due to OHIP refusing to cover them for voice therapy, breast
augmentation and laser hair removalBiodeur, the Tribunal cited\uton (Guardian ad litem of v British Columbia
(Attorney General) 2004 SCC 78 Canétipara 35 an&hulman v College of Audiologists and Speech Language
Pathologists of Ontario, [2001] OJ No.50%T para 2 to show that provincial health insurance schemes need not
cover everything that is medically necessary.

S3¥MHLTC SRS,supranote 274.

540 https://www.ontario.ca/laws/regulation/900552
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Ontario was a mere $123,891.83 out of the $30 billion annual health care budget suggssting th
genderaffirming care was less of a budgetary issue and more of a political maneuver.

Four trans people who had almost completed thelifeaxperience of the GID program
challenged the Ministry's delisting of SRSHogan®*! The majority for the Triboal found
discrimination on the grounds of sex and disability for three out of four claimants and awarded
them amounts between $36,000 to reimburse them for the surgeries the province would have
covered prior to the date of delisting. The majority'ssien relied on ss. 14f the OHRGC
which refers to adverse discrimination or indirect discriminatién.

Several major changes in health insurance coverage have taken plat¢togiace' The
same gender affirming surgeries werdisted as insurable in B8. Prior to 2015, Ontario
required that all subsidized gender affirming surgeries had to be recommended by the Gender
Identity Clinic at CAMH (run entirely by cisgendered staffyin November 2015, Regulation
552 was amended again to extend the surgetainal role to any medical professional, acting in
accordance withthe So®Thi s | oosening of the CAMH GI Cbds g
necessary because of the extreme hardships cause hydhdists, delays and rejection r&fé.

At least one humanghts complainhad been filed over the wait times at CAMH &#®IT cases

541 Hogan v Ontario (Health and Lorfierm Care) 2006 HRTO 32 (available on http://canlii.ca/t/1r791).
542 OntarioHuman Rights Codesupranote 4.
543 Hogansupranote 543.

544 Interview with Jordan Zaitzow (April 2016) and int&w with Kusha Dadui, Coordinator of TransFusion Crew,
and Gender Journeys at Supporting our Youth (SOY) at the Sherbourne Health Centre (May 21, 2017).

5450 Reg291/17, General, amending Reg 552 of R.R.O. 1990.

546 These cases illustrate the hardships fanettans peopleAS v Ontaio (Health Insurance Plan), 2006 ON

HSARB (available on http://canlii.ca/t/2c79b); JV v Ontario (Health Insurance Plan), 2009 ON HSARB (available
on http://canlii.ca/t/2bztj); JJC v Ontario (Health Insurance Plan), 2011 ON HSARB (available on
http://canliica/t/fpfv8); BJP v Ontario (Health Insurance Plan), 2015 ON HSARB (available on
http://canlii.ca/t/glf8j); CM v Ontario (Health Insurance Plan), 2015 ON HSARB (available on
http://canlii.ca/t/gg37k); RKN v Ontario (Health Insurance Plan), 2015 ON HSARSBI#ble on
http://canlii.ca/t/gk2w4).

137



mentionthe unnecessary hardship caused by having to travel to the Toronto clinic when primary
health care could be provided by local doctf<urrently, there is one letter of reface
requiredfrom mental health professionals for most procedureswaadetters required for
genital surgerie€®® Trans people in major urban centres will likely have an easier time getting
referral letters though letters are not guaranteed due to basuen as income, English language
proficiency, occupation, age, mobility and race/ethnitity.

What has remained the same? The new regulations in Ontario continue to require that surgical
referrals need to align with theS which will create barriers fdarans racialized youth who may
not be seen as stable due to lack of housing, income, family support, or having other mental
illness diagnoses caused by the impacts of racism. Furthermore, the general requirement that the
MHLTC pre-approve all gender affiring surgeries is an encumbrance not placed on other
surgical referrals, which causes delays @adds room for physician errors? OHIP coverage is
marked by trans misogyny in terms of the number of services deemed unnecessary and therefore
not covered fotrans women such as laser hair removal, voice and communication training,
facial feminization voice therapy?! Ontario's new regulations ostensibly cover top surgery for

trans women (augmentation mammoplasty). However, service providers find the gligibilit

547 Hogan,supranote 543

548 MHLTC SRS,supranote 274.

549 Interviews with Kusha Dadugupranote 546, Jordan Zaitzowupranote 546, Kai Cheng Thom (Ma@1
2016).

550 ML v Ontario (Health Insurance Plai017 CanLIl 44819 (ON HSARB),http://canlii.ca/tth4gmi, when ML O s
doctor failed to add a mastectomy to his list of surgeries for Ministrappeoval the Boardcome nt ed: Al t i s
unfortunate that this Ontario teenager paid privately for a procedure that would have been funded by OHIP, it

appears, had the family physician followed the procedure outlined in the Regulation. Moreover, it is ironic, given the
change to ta Regulation made in March 2016, which was intended to broaden access to referrals farrdeidP

SRS procedures. 0 at para 34.

551 Health Insurance A¢kupranote § see als@rodeurand accompanying texdupranote 540
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criteria impossible to meét? To obtain a subsidized breast augmentation, trans women in
Ontario are required to have taken feminizing hormones for atdeagear and have
experienced zero breast growth (aplasia). Jordan Zaitzow, a Provincial Tedtis Cteordinator
at Rainbow Health Ontarjtnas observed some clinicians try to assist their clients, by being
flexible on how they measure "no growth", but OHIP applies the Tanner Stage measurements for
secondary sex characteristics to evaluate theiibéitg requirements. So far, all referrals
Zaitzow has heard of have been rejecféd
In addition anunsuccessful legal challenge wasde over what constitutes a "medical
necessity" in the context of trans women and laser hair rer’i@ilirrently, medicbnecessity
is defined by cis gendered standard®. whether cis women who might receive the treatment
are publicly funded. However, this logic ignores the fact that their reasons for doing so are purely
cosmetic and does not deconstruct what we congidge cosmetiand the different needs of

trans womenR®®

OHIP+: The New Youth Pharma Care Plan

Youth canreceive coverage for drugs such as Lupron, estradiol, testosterone and anti
androgens if they are receig income assistance from Ontario Wortk€Ontario Disability

Support Program, by submitting an Exceptional Access Program form filled out with the support

552 See s.17 (b) dRegulation 552supranote 8.

553 Email correspondence with Jordan Zaitzow, Rainbow Health Ontario (May 2017); aBmdeer;, supranote
527 at para. 36.

554 Brodeuribid at paras 223.

%55 amuel Singer, i MARGI NALI Z1 NG T RDRAWBINGMEXERCISEEINEXPENSES:
TAXO ( 2:2WiBdsor Bearb Access Justice 305.
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of their primary care provider if they have oieln Chapter 5 trans racialized youth share their
experiences of attempting to navigaystemicacces$urdles. Far fewer youth of colour will
access puberty blocking and hormone replacement drugs through the employee health benefits of
their parents for several reasons. This is because racialized families are less likely to enjoy
employee health Imefits dueto the precarity of their jobs that lack health benéfitRRacialized
youth may not be on social assistance because they live at home. Youth whose parents do not
have employment health benefits but who are not themselves on social assistatiey live
at home, fall into the gap thatethewOHIP+ program could resolve. Currently Lupron costs
$500.00 a shot making it unobtainable for working class andrioame families and youth
since it must be administered daiity 1-3 months>>® Youth who arenot enrolled fultimein a
recognized postecondary institutionouldalsol ose t heir entitl éfment t o
they are over 18 years according to Green Shield and Great WestLife

TheHos pi t al f o rTraBsgender YouiRliniccbecasiortall encounters patients
without any means to pay for drugs and has at least once approached the makers of Lupron
successfully for complimentary courses of the did\ youth worker at Skylark Youth

Services in Toronto also mentioned emphgythe same approach for a youth whose parents

SS8nterview with Vlad from Sherbourne LGBTQ Health Team. To check Medication Coverage in Ontario see online
<https://www.ontario.ca/page/checkedicationcoverager.

557 Law Commission bOntario, Vulnerable workers and precarious work: final rep@Foronto, Ont.: Law

Commission of Ontario, 2013) at112b.

58 Gill-Peterson 2014upranote 61; Interview with Dr. Miriam Kaufman,he Hospi t al for Si ck Ch
Transgender YoutRlinic, (August 3, 2017); Pooja S Gehi & Gabriel Arkles, "Unraveling Injustice: Race and Class
Impact of Medicaid Exclusions of Transitithe | at ed Heal t h Car e4SEXUALITYIRESW& gender
Soc. POL'Y 7, 12 (2007); Prescribing information for Luprotirenat
https://www.accessdata.fda.gov/drugsatfda_docs/label/2011/020263s0361bl.pdf

59 Pogi, a focus group participant mentioned losing benefits over not havitigéustudent status during the

Member Checking Session 2017.

560 Kaufman,supranote 560.
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refused to pay for their Luproli! This of course is not an approach to be used consistently but
speaks to the resourcefulness of some healthcare providers who are supported by their
institutions.

In June 2017heLiberal government announced a pharma care program to pay for
prescription drugs for the province's children and y&f#it.remains to be seen what drugs will
be covered by the new plan and how pharmacies will respedéti®onmakingautonomy of
youth when they fill their prescriptionMost recently in 2018 the?C government announced
that children and youth will not receift®e pharmaceuticals if they have private coverage

through their parentslans®®3

The Sherbourne Health Centre Guidelines

This sectioranalyes the health guidelines for Ontario trans youth as foutideiSherbourne
Health Centre Guidelines and Protocols for Comprehensive Primary Care for Trans Clients [the
Guidelines]®®* The Sherbourne Health Centre (SHC)méque because i located in a
neighbourhood with several other trans community service providers, and has at least one trans

doctor, and several trans nurses and trans health care providers ot Raifibow Health

561 Afi Browne, Skylark Children Youth and Families, Correspon@ef2017).

56K elly Grant, "Five things to know about Ontario's new youth pharma care program", (28 April 2017), online:
<https://www.theglobeandmail.com/news/nationalAtkiengsto-know-aboutontariosnewyouth-pharmacare
program/article34853299/>.

563 https//www.ctvnews.ca/canada/ontaryouth-pharmacar¢o-no-longeroffer-free-medsfor-thosewith-private
coveragel.3995725

564Dr Amy Bourns & Sherbourne Health Centre, GuidelinesProtocolsfor-Comprehensivdrimary-Carefor-
TransClients2015.pdf (Rainbow Health Ontario, 2015) [Guidelin€3fher sets of trans health guidelines have
been developed in Canada that augment aretgivfrom the WPATH SOC such as J.L. Feldman & J. Goldberg,
Transgender primary medical care: Suggested Guidelines for Clinicians in British Col(ifmaissgender Health
Program, Vancouver Coastal Health, 2006).

565 Accurate to March 2016.
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Ontario (RHO), a program of Sherbourne Health Cestrares space in the same building. RHO
provides information, training and resources on LGBTQ+ public health across Ontario and has
delivered training about tH8uidelinessince 2011The Guidelinesprovides a usefulpublic
healthcontrastto theclinical psychiatryled WPATH text.

Consultations were held in 2003 with trans communities who access the?SHHIC staff
and interested community members met for discussion of needs and concerns. The group also
reviewed other protocols. Unlike the SoC, some tmapist was incorporated into the
protocols>®’ Trans community knowledge incorporates trans lived realities and health expertise
which has been sorely lacking in research on transness, and the creation of protocols for trans
health, not to mention general ltegolicy that also affects trans peoptAs a result of
community input th&uidelinesreflect a more collaborative and patielitected approach that
recognizes trans community knowledge about health>€are.

Unlike the SoC, th&uidelinesrelate gendeaffirming treatments to the provision of primary
care as opposed to automatically relegating trans needs to psychiatrists and endocriti8logists.
The 2015 edition was also adapted to better suit needs dfinary clients>’* The purpose of
these guidelines to expand the number of primary care providers who feel competent to see

trans clients by describing routine care practices tested by SHC nurses, nurse practitioners and

566 | was unable tdind out if racialized people, and racialized youth took part and how outreach was carried out.
567 Guidelines, supranote 566 at 5; Matte et aupranote 535.
568 |bid at 2.

Fl orence Par®, fADo you know my relationship to the mi
informed consent to transitienelated surgei es f or transgender Quebeckers.o (20

570 Guidelines supranote at 2.

571 |bid at 4, theGuidelinesdescribe how notinary clients can receive hormone therapy without a GD diagnosis
under the rubric of harm reduction, or by fastkiag clients well known to providers.
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doctors’’?This is evident inth& u i d e tlescriptioh sf dosages and monitorfiog more

typical cases of HRT that would enable a trans client to obtain standard care from their family
doctor. This kind of precise information for local doctors would prevent an automatic consult
with an endocrinologist a process causing delays aaly like need to travel to an urbaenter

often not possible for a trans racialized yotfhAnother notable practice example from the
Guidelines is the refraining from automatic referrals to psychiatrists or CAMH, encouraging
family doctors to make theatjnosis of GD listed in thBSM-V.>"#While their public health

equity approach to the care of trans clientssgength of th&uidelineshe phenomenaf

racism, classism and ageism as social determinants of healttotexplicitly named Still,

inclusion of access to health care tips for Ontario practitioners about navigating provincial drug
plans and health insurance policies to assist clients in accessing hormone therapy and writing
free support letters to obtain gender accurate identity documentd have a significant benefit
for trans racialized yout¥?> The Guidelinesinclude some inaccurate information about consent
to treatment law by claiming that there is no specific age of consent in Canada, when like all

health related matters, it is a piacial jurisdiction®’® They do not define capacity precisely,

572 |bid at 5.

573 |bid at 2, 7. For examples of the impact of unwilling or incompetent family doctors on trans youth see 1401
00532 (Re), 2014 where a 25 year old youth from a small town was waiting for referrals ntoTdwotors and

deeply depressed as a result of gender dysphoria and transphobia to the point of being disabled and qualified for
ODSP; and 2017 ONSBT 4197 (CanLll where the family doctor of a 23 year old trans youth was not comfortable
prescribing hormorsefor them and referred them to a GIC with a levagt list causing disabling distress; also
110907575 (Re), 2013 ONSBT 496 (CanLll), where a 23 year old who was not receiving any gender affirming care
because their psychiatrist wanted themtogotoaTot o GI C for a Afull diagnosi s
and they could not afford to travel and stay there.

574 |bid at 11.

575 |bid at 2223. Note that since April 2017 nurse practitioners who have completed specific courses can prescribe
controlled sbstances such as testosterdmnn://www.health.gov.on.ca/en/news/bulletin/2017/hb_20170419.aspx

an Exceptional Assistance Program request under the Ontario Drug Pilgjedtable testosterone is much cheaper

and is therefore preferable to clients over transdermal patches which deliver a more stable dose of testosterone,
Guidelinessupranote 566 at 23.

576 Guidelinessupranote 566 at 10.
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however they show confidence in primary care providers to make capacity assessments for trans
clients just as they would for any other clients, being mindful of cognitive abilities, age, life

experience and substance G5e.

The health care providerodos role in assessing
an inequitable dynamic, with the provider act
this, the SHfCopmadtcomesenhhemédel 6 for hor mone

HCCA In this model, the primary care provider focuses on obtaining informed consent as the
threshold for the initiation of hormone therapy, with less emphasis on mB&e¢y/ diagnostic
criteria for Gender Dysphoria or requiring a mental health assessment unless significant mental
health concerns are identifié® The primary care approach to mental health is more nuanced
and intersectionalthanth@S6 s r el i ance on cIHCisc alel @ xameret ion:
community based knowledge and community based research through research affiliates like
TRANSpulse offers methods for a depathologizing way of caring for trans pédHiewever,
as doctors from Ontario youth clinics confirm, this infocho®nsent model works best where
youth rely on their parentds health care bene
coverage of surgeri€&

The primary care model developed by the SHC in collaboration with trans community
members incorporates@al determinants of health and public health strategies making it a more
effective and autonomy enhancing system for those youth with in its catchment area, in contrast

to the medical model applied in other sites across Ontario.

577 1bid.
578 SoCsupranote 273 at 5.
579 Guidelinessupranote 566 at 13.

S80Dr Carys Massarellsupran ot e 161; Dr. Joey Bonifaci o,Hosptalprair t ment o
the Hospital for Sick Childrersupranote 161; Dr. Miriam Kaufman,d@diatrician, Transgender Youth Clintbe
Hospital for Sick Childrenpsupranote 161.
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Conclusion

Thischapter | | ustrated how taken t os@tatéshpelicieandnt ar i o
insurance programs have raatually expanded access to needed resources for trans racialized
youth and have in application intensified their exclusion from autonomousotheitiaking in
health care. Legal sources | examined failed to explicitly recognize social determinants of health
such as age, race, class, and gender identity that affect access. Since accetsarts specific
health care is racialized, then accessdns specific health care will also be racialized.

The cases that propelled the development of the common law primarily turned on refusal to
consent to lifesaving treatments on the grounds of religion. With few exceptiodges imbue
decisions aboutyong peopl edbs heal th, whether minors or
autonomy is seen as undermirgady by parents and by religion and not $stemidforces of
poverty, racism, citizenship status or cisnormativity. Decisions shoyutiggsdetermine
caqmcity by evaluating the correct thaeisriskad a you
life or thebody is modified significantly.

Courts have not addressed whether trans youth can maldtdif;ng, and as some would
argue, lifesaving medicatlecisions about transitioning. These discussions ad#ressed social
transitions otaken place in familgourtswhere the tendency of jurisprudence from lower courts
is to ignore or to override trepplicationot he yout hds ri ghtheHCOBA consent
And indeed, the Ontario Court of Appeal has yet to rule on this issue head on.

The erosion of gender essentialism has changed faster in statutory law such as human rights
codes and vital statistics acts thathieminds of judges where decaddgyender essentialism

and binary gender have created precedents. Jurisprudence continues to promulgate ontological
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myths about binary gender even as decision makers recognize transnormative options for trans
legal subjectivity.

Even though the generaljebtives of theHCCA claim to support autonomy and it contains a
presumption of capacity for all persons, broad understanding of and compliance WGlAe
remains a significant issue for health care providers. These claims remain aspirational because
the HCCAIlacks theregulatory infratructure required to create conditions that foster autonomy
namely:information sharing, redress for findings of incapaatylnonautomatic appointment
of family of origin as SDMscollaborative decision making by youtid trusted advisors
adequate trainings for professionals and regular intersectional public awareness aimed at youth

The relationship between tRESMV, the SoC and OHIP regulations cements the
people, and subsidized health care. This is exacerbated in application by the gatekeeping role
assigned by all three texts to physicians, nurses and mental health professionals.

The triple threat structure producemihished standards for autonomy: the coercive
pathology of diagnostic criteria rejects trans racialized youth selfhood; eligibility criteria
prevents them from accessing treatments and services, and gatekeeping diminishes the potential
for therapeutic horsty. Locally developed guidelines for primary care practitioners address
some of these problems in effective waysontend that replacing relational autonomy with
informed consent is flawed. Informed consent is an individualized process locked ima syste
that does not adequately inform structurally vulnerable youth of their statutory rights.

Legislators though aware of equitpsed principles and progressive legal norms, need to

enact education and monitoring into statutes so autonomy conditions astdved. This is
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critical since advocacy mechanisms were repealed and it seems that youth find internal equity
complaint programs and courts inaccessible.

As such youth experience legal restrictions to thacisionmakingautonomy due to
inadequate hetll care rights knowledge and protectionist beliefs from their families, health care
practitioners, social workers and judges framed as questions about their dagstdityerester
through language and application of bureaucratic policy. Furthermaeoptenological field
work data presented in the next chapter, confirm that trans raciabmadinor youth continue

to be subje@dto arbitrary constraints on their autonomy in health care decision making.

147



Chapter 5: Transcendent Bodies

Introducti on

The guestion at the heart of this research pragettow do trans racialized youth experience
autonomy in health care decision makingAaythe groundwork fothis, in Chapte® |
discussed a relational version of autonomy and distinguished itfr@eoncept of agency. |
theorized that autonomy is the ability to act in a manner congruent with one's valugsriong
individual and collective interests, and in consideration of different types of personal, social and
political relationships8! | devdoped a list ofix factorsconducive to autonomous decision
making for trans racialized youtAs Chapte#d explainedOntarbo 6 s heal t h care con
presumeshat everyone can capably make their own health care decisions unless proven
otherwise®® In addition, | considered the meaning of legal capacity to make health care
decisions and the process of informed consent or refdsatoverwe saw how judgeds
decisions act as a type of repr edvestjudeiali on of
representations reproduce and affirm medieadigistituted notions of the essence of transness
that ultimately confine trans people to heterosexual binary narratieefail to validate the
health consent rights of minoiRecall from Chagetr 1 that critical trans scholars have long

critiqgued these legal and medicaflyoduced narratives as transnormative.

581 My definition is developed from the works of Roberts 199franote 183, Robert997,supranote 157,

Sherwin 1998supranote 157, Jennifer Nedelsky 19&@ipranote 157, Nedelsky 1998upranote, 164, Meyers

1989, and 200Supranote 167TMoya Bail ey & Whitney Peoples, AArticul at |
St udi es 0 Catyst: F&ninisiB, Tteory, Technoscience, online:
<http://catalystjournal.org/ojs/index.php/catalyst/article/viewH a@dDean Spade\ormal Life: Administrative

Violence Critical Trans Politics, and the Limits of Lai@uke University Press, 2015)

582 HCCAsupra note 11.
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Despite the current state of Ontario law where capacity, not age, is the crucial factor for
decisionmaking, | have argued that raci@d:trans youth are still prevented from making health
care decisions autonomously by the attitudes of judges, legislators, health care practitioners, and
the barriers embedded in officially endorsed clinical policy documents. Integrating my earlier
discusson of theoretical concepts of structural vulnerability, intersectionality, selfhood,
relational autonomy and the analytical tool of disidentification theory | pr@senimy focus
groupresuls organized thematically. | theliscuss participanisesponsg to the barriers in
health care as: autonor@ynhancing, protective/agentic, and a mix of autonemtyancing and

agentic.

Results

The followingresults from my focus group with four trans racialized yarthorganized
under two major themes: gyuctural and systemic barriers and b) interpersonal, professional
and organizational barrierBhotographs were analysed using the rubric in Appendix 3 with a
modified typology of gaze¥? Interview transcripts were analysed using thematic network

analysis>8*

Structural and Systemic Barriers

583 _utz and Collinssupranote 327.
584 Attride-Stirling, supranote 326.
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Within thisfirst major themeparticipants described experiences relatinfivestructural
areas affecting autonomous decisimoaking:financial barrierslegal barriersundermining

consent, gatekeeping, and the insiitodl nature of care

Financial Barriers

Participants came fromarious economic backgrounds and had different income levels based
on whether they received financial support from their parents. This impacted their access to
health care. The major finantlaarriers theyhotedwere the cost of pharmaceuticals d oct or 0 s
letters,ambulance feeslame change feelinders, canes, and knee brapemtingto gaps in
Ontariods universal health care coveseage. Pri
hormones or pubertilockers were not covered unless one was an Ontario Works or Ontario
Disability Support Pogramrecipient>®® According to participants, the coverage for gender
affirming treatments under their paremsnployee benefits plans was limiteadaheir access to
the benefits was controlled by their parents, therefore not confidential. There were no sliding
scal es f or dr u gtkatwenr notlcoweredby OHIP. Bheee paitiaipanss were
unable to benefit from oren-one mental healtervices fronpsychotherapist&® or
psychologistselying onthe OHIP covered services provided by social workers and
psychiatristsT hi s ¢ o mme nt (theyghem)auktratiorPnatlgthedterplay between
private insurance and ODSP drug coveragels lemjuiring medical documentation:

And then I'm beig penalized for being able to work because they don't believe I'm
disabled, butit's like nothing, it's contract work. | stopped taking T &l vbecause it

585 As discussed in Chaptdy by 2018 most pharmaceuticals were covered for yadbityears of age and under with
the introduction of the OHIP+ Youth Pharmacare Plan.

58 Gitanjali Lena, ed., Transcript of Focus Group (April 22, 2017) [Day 1]
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was costing me too much's frustrating besuse | have tanake money tsurvive but
bydoingtlatlcantppove | 'm di sabledéSo | |ive with my
bendits before because | was in school and then | was bipolamwas getting benefits

because | was bagpar, but then the insance committee decided to challenge that. So |

had to geta bunch forms, a psychiatrist to prove full time incapacitation. But | can't

because theattor I'm seeing doesn't think | have bipolar, so | don't have benefits and |

cant apply for ODSP andhen | don't even know...and then he's like, lithium is the
cheapepone...if | don't have bipolar why do | need medication?

Unlike service provideswith lived experience of seeking genadéfirming treatments,
par t i cdogaasmappsadluninformed abouthe costs of drugs, or the ways to access drugs
through the Exceptional Access Progré®AP), drug plans and benefit schemes for youkio
had no private insuranc®’ Sakura River (they/themyhowas emancipatefrom the age of 16

described their challengehusly

Yeah, |l edooderhge from wor k, | donot have coc
donot have t hatpeopl® might. Ang ethel piedple might Hawee fike,

family, who helps them get the hormones they wagip$ithem have things telp their

identity, my family was the complete apgite of thap®®

This passage shows hdiwancialbarriers that work against youth with inadequate family
support exacerbated their specific situation, thus further undermining their ability to make
aubnomous decisiona contrast tdParticipant #4vho lived at home and hadmefinancial
supportor Pogi whose parentsaeneableto share private insurance benefits with tHerma time
Financial barriers to health care caused the participants a greaf digass and increased the

pressure to make agentic chaite avoid health caré®

587 |bid; Gitanjali LenaNotesfrom Focus Group (Apri29, 2017) [Day 2 Notes]
588 Day 1,supranote588.
8 Foranothes upporting quote from see Sakura River below in
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LegalBarriers

Paticipants described legal barriers arising from the regulation of gender through identity
documentation, ahthe inadequate provision iofformation doutand application ofiealth
consent law. Participant #4 said thequirement$il i ke having gender marke
when in essentially every ins¥ance they arenod
None of the participants had official identificatiaith their chosen name or gender
markers>®! Furthermore, one participargported that they could not afford to change their
identification documents to reflect current names and sex designations to reflect lived gender
such as, passports and birth ceréifes. For Sakura River, the major obstacle was being unable
to access a legally required birth certificate from their cowftityrth. They recalled:
| have like my legal documents for Canada, 6 n 6 t personally own it,
itéltds vetr yt hagsae, tlbegause she wondt | et me
me tochange my name. She is refusing to let me change my naragaiddcuments
as dike&e@ging them??
This passage provides one example of how legal requirefioemtaturalized cizensand
parental control combine to prevent autonomous behaviour for emancipated youth.
Two participants recounted experiences of being misgendered upon presenting their OHIP
card to service provider$3 An MRI technician misgendered Participant #4 thiywa fit he per s

was gendering me using like he/him pronouns, and then like | gave them my health card and they

50 participant #4, Pe&ocus Group Survey (April 22, 2017).
591 Gitanjali LenaNotesfrom Focus Group (Apri22, 2017) [Day 1 Notes]
592 |pid.

593|n 2017 Omario enacted a policy removing the sex designation from OHIP cards. The focus group met prior to
that policy intervention.

152



were like6 OH! Youdre a girl ! 6 SekudRivershaed anothes t | |
exampleof insistence on legal names i E v e r ave to userhealttiare Itell them of my
identity and most just decide that | am a female and my legal name is the name they will use. It
creates a huge sense of incompetence in doctors as well and does not help m3?{ssues
Sakura River 68 phvo%dmuecatheir frusttathdn with structural
barriers. It shows a torn Fact Sheet about
invoice from the University Health Network for an ambulance-hatied in a muddy puddle
strewn with cgarette butts. In my interpretation, this photograph and their quotes demonstrate
the delegitimizing power of regulatory documents and how difficult it can be to transition
legally. Sakura River also commented that the University Health Network was ogwalli
reconsider invoicing them for an ambulance fee despite their efforts to have the fee waived for

inability to pay.

Undermining Consent

Informed consent is central to tRECCA, however results show that in application it was
undermined. The maindtcs identified that contraven@tiCCA provisions and professional
regulations on informed consent were: inadequate information, coercion, breaches of
confidentiality, and failure to apply the legal presumption of capacity. Results suggest health
care proiwders deployed these tactics more often when the participants were under 18 years

old 596

5% Day 1,supranote 588.
5% Sakura RiverJHN Invoice(April 2017).

5% Supporting quotes from Participant #4 below at 148, 149 andfi#0 Pogi below at 15354; and from Sakura
River below at 149.
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Lack of access thealth rightsnformation anchealth relatedegal remediesreated a health
rightsvacwm for the participants. None of the participan@saware otheir statutory rights
with respect to consent to treatment in health care. On the first day of the focus group | had asked
them questions to assess their legal knowledge pertaining to ntegdtigcaredecisions
Participants had never heard of thie CA They were unaware of their formal legal rights as
youth and rights they possessed as minors undét@@A>°’ They had never heard of the
Consent and Capacity Board and did not know that findings of capacity could be challenged at
that tribunafP® Participants had not talked to lawyers or paralegals or community legal workers
about health care rights or probler$They had not encountered legal information about their
rights in health care settings or online. In contrast to the community knowledge thesealcce
about treatments and providers, community knowledge circles such as friends and online groups
had shared no information about health care statutes or legal®fjiitey were unaware that
legal information could help them access their health needsyfdrow to go about finding legal
information®0?

Before they reached the age of majarihey alldisclosed that their parents mateir health
decisionsDuring the discussiotheydisclosedhat they did not want their family members to
make health aa choices for them if they were found incapable. They were not aware that they

could interrupt the automatic SDM hierardiyParticipants reported that health care providers

597 Day 1notes,supranote 588.

5% |bid.

5% Day 1notes,supranote 593.

600 pid.

501 Gitanjali Lena ed.Member Checking Sessi¢august 30, 2017) [MC].
602 Day 1notes,supranote 593.
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had not informed participants that if they had any problem with family memkerg as SDMs
participants could challenge decisions or ask for a new SDM to be appointed.

Participants who lived with their parents as minors and young adults expressed the most
frustrati on -aonsensualiheolveament & garemsoimthe denisnaking
processe’?? Participant#4stated

As | continue to share residence with my parents my mother in particular has always

tried to m&e particular decisions around miiealth for me without my full

understanding or consent ifatall. Inmy adultryesa | 6ve tried to give he
take up regarding my healtbut she still often ends up taking the lead in those
conversation§%*

Further evidence of breachdsconfidentiality was shared yakura River said their family
doctor consulted theiront her wi t hout asking for their cons:e
the same doctor as me, so in that time the doctor started listening to her side of the story about
how | was too confused to know if | was trans and the doctor stopped believingwasat
s a y i°“ATdeconsequences sfichbreachesvere serious for Sakura River i My mum t ook
me off her healthcare plan when | was 13, because | was trans and talked about mental
heal% h. o

Health care providers sometimes allowed caregiveeséot Lirtha controlover decision
makingwhenthey accompany minors or young adult$teird oct or 6 s appoi nt ment

participants described this experience. Atonep&irdgr t i ci pant #4 said, fiso

603 For additional supporting quote see Participant #4 below at 149.
604MC, supranote 603.

505 Gitanjali Lena, ed., Trangpt of Focus Group (April 29, 2017) [Day.2]
606 |pid.
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doctor of course miédmemattrisawmeng & accrev éi K&t i
stuff, especially since |ike, my mom s usual
Pogi described how their parents took the lead in all health care discussions, and from a young
age they nesr remember consent being explained to them, it was just assumed by doctors after

talking to their parent®®

Two photographs evoked this frustration. Pog
shows a person with long curly hair and glasses sittimgfamest in front of a wire fend&& In
the background is what looks like a high school sports field. The photograph is black and white
except for a bright blue loud speaker that the subject holds away from their mouth. Pogi
described the loud speaker asyanbol of urgent communicatiéh’

Participant #46s photograph, fAThe Ground i s
to be groundedo was taken in r%3hepusesila to prom
downwar d camer a a n ggaze dowmwarfispliterally puttilgehe viewerme r 6 s
their shoes. They incorporated a lot of empty space in the foreground of the frame, describing
themselves in relation to health care providers as their blackness and their transness being
invisible, while tkeir access needs are highly visible but misunderstood. This participant wanted
the viewer to be unsure whether the turquoisedtstle patterned object that points downward to
their feet, parallel to their front body is a stick or a c#A&he participantvanted to portray the

discomfort of health care providers with trans racialized bodies and the negative impact of this

507 | bid.

808 pogi, PreFocus Group Survey, (April 22, 2017).
609 Pogi, Think Before You ScreafApril 2017).

610 Day 2,supranote 607.

611 participant #4The Ground is a long way down but there is more thanveay to be grounde@pril 2017)
[Grounded; See photography prompts for participants Appendix 2.

612 Day 2,supranote 607.
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discomfort on the iterative communication process so critical for deaisaiing autonomy.
Participant#4 saidi Ye s, wh e n rtherewm&rs manyconvagsations about mental
health and cognition that were had with my parents rather than including me. | was started on
medication without consent, although | refused to take it anyways, and made to be monitored by
[sic] teachersviacloi-i ns at nfy Theyekptainad Bow as a child and a teenager,
doctors spoke almost exclusively to their parents, and this discouraged them from learning how
to communicate with doctof$? This photograph and quote demonstrate how doctors, parents
ard teachers breached confidentiality failed to build trust, communicate information and support
autonomous decision making for this person as a minor.

One participant described an experience where a service provider practiced informed consent.
Sakura Rivementioned two high school social workers who supported their autonomy when
they were hospitalized. The social worker asked Sakura River if there was anyone they wanted to
be contacted; Sakura River did not want their mother to be notified. The sociat vespected
their wishes by contacting their cousin who was their main support person. Sakura River
described the impact of feeling listened to and cared about in the following way:

She undet®od that | was not close to my family and she knew not totlvath. She
knew that and respected that fact seaffiy. She was the first one to fully understand it
| guess you could say. | felt like super careddbthat time, when | needednitost.
Which was like the bestver, because stwas just always there.ml hospitals never
did the same, my own mom never did the sé&e.

During our initial discussions on the first

understanding of consent to treatmpnt act i c e s, P alm nyiexperipneenconseht4 s ai d

613Day 1,supranote 588.
614 |bid.
615Day 1,supranote 588.
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hasmt been made something explicit in medical
is often i A% arteipant#lisaidpghley trought that there was an age threshold for
receiving cross sex hormone therapy. Pogi thought there wereragledias for surgery because
they had been given consent forms at the beginning of surgery approval processes with the ages
of 17 and 18 on the®t/ One participanh a d  h e RSMdritedad °18 Kone of the participants
knew the name of thdCCA or were awee of consent, capacity or substitute decision maker
hierarchy provision8!®

As laid out in Chapter 4 another way that autonomous decision making is undermined is
through inadequate provision of accessible information abotH@@A All of the participard
described a total lack of information sharing about their legal rights as minors when interacting
with health care providers and institutions. Pogi reflected on how knowledge of their rights

might have changed their experience at the CAMH GIC.:

| don'tknow what would have happened if | was more honest and less rehddfrsed a
GIC. If | researched more into and took more initiative intoraskvhat | was looking
for and being more aware of my rights and the Gi@isdiction, if | was less emotional
and more practicai?®

Pogi had been hospitalizatl Sunnysiddor bipolarity as a minor. Pogi said they were not
informed of the incapacity finding or told how to challenge that finding. This is troubling,
recalling from the previous chapter that the regmients for rights advice for incapable people in

the psychiatric context are more robust than inpsychiatric findings of incapacity although

616 |bid.
517 |bid.
618 MC, supranote 603.

619Day 1,supranote 588; Day Bupranote 607; Gitanjali Lenaviember Checking Session Nofasigust 30,
2017) [MC Notes].

620 MC, supranote 603.
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not for minors. The doctor chose S8DM from the prescribedCCAlist but Pogi was not
informed of how this proess worked. The doctor did not tell Pogi that they could ask for a
different SDM. Pogi was unaware that the SDM had to follow any prior capable wishes about
treatment Pogi had made at the age of 16. Pogi said that between the agéstof 121 di dnot
evenknow | had a say in health decisions. | was taught that | was a minor, and it would be
doctors and parents discussing what®o do the
The improper resolution of capacity issues was also cited as a reason fquatagender
affirming care.Pogi, Sakura River and Participantwére all initially found incapable to decide
to take cross sex hormone therapy as minorsmly doctors in private practicParticipant #1
for exampledid not wanto discloseheir significant anxiety due to numerous experiences of
being found incapable simply for having mental health issues and being &fafloey did not
want to delay starig feminizing hormones sihey eventually chose to temporarily take
unprescribed hormonéyt aki ng a f r i e n% ®hey ekplained that they had noo | pi |
been able to find a doctor or nurse who they could work with because so far, at the age of 18,
several health care providers told them they were not old enough to make this dedik&n on
own 52
At another time a health care providdro acted noitonsensuallyn an emergengyplaceda
youth in a difficult financial situatianSakura River depicts this situation in their photograph,
AUHN I nvoiceo. They st @theidvoitelfor am anbblancedhativags cr um

sent to their home against their wishes. The invoice lies in a muddy puddle with a pen and half of

621 |pid.
622 Day 1 notessupranote 588.
623 Day 1notes,supranote 593.
624 | bid.
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a cigarette. Sakura River had spoken to a Telehealth nurse about an undisclosed health issue. The
nurse thought thelyad to send an ambulance, despite the fact that Sakura River insisted they did
not want an ambulance. Their main reason for refusing the ambulance was the prohibitive cost of
ambulance service. Sakura River received many notices to pay this invoice anhiyéehe
fee went to a collectioagency??® Sakura River used their agency to attempt to refuse the
ambulance to avoid the fee despite the fact that it was in their best interests to take the
ambulance. They eventually took the ambulance because theyolkthey would be charged
regardless. They placed the capped pen and the cigarette butts in the photograph to symbolize
their blocked capability to act autonomou®i$.

All the patrticipants lacketbrmal opportunities to practice autonomous decisiaking as
they approached the age of majority. This was heightlmd@do youth whose familiewere
very engaged in their health ca® minorsPogi had experienced parental control over their
health decisions up to age 16 and felt suddenly unprepared wbemsdbegan asking their

parents to leave the room. Pogi explained it this way:

Yeah, it 6s keesometding bapmeasieslé whiere the doctors like ask
yourparere t o | eave $likeewhat? ®@actors tallhto ybu dirdctfy and ask
what | think. | also noticed sooriter turning18 and all up until 21, health care staff

seemed to reinforce thit was an adul t now, andi adt @ you
statements. was noticeabl e over t i me utopilot witee | felt e
my health. | t 6ls Havkee tahils odautsoundodreyn over my b

practiced asserting, or even underdtag whatthat meant?’

The ways that health care providers undermine autonomous decision making are amplified

by thegatekeeping role that health law and policy assign to these professionals. This

625Day 2,supranote 607.
626 Day 2,supranote 14.
527MC, supranote 603
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combination negatively i mypnagetasdasparticipantss r aci al
describe, forces them to engage in agentic strategies such as performance, avbrdadasl

care and hiding.

Gatekeeping

As shownthrough analysis of authoritative textsGhapter 4health care providers perform
gatekeeping functions by making diagnoses, and approving trans people forafénadeng
treatments. Participantemedothergatekeepin@ctionssuch as selectinghich treatments to
propose sharing medical and legal informatigmescribing hormonesnd m&ing referrals to
specialistsin addition, the participants felt like they had to say yes to whatever the doctor
wanted simply to get the diagnosi$ree participants described psychiatrists as having the most
direct gatekeeping power because of their power to diagnose Gender Dysphoria. As Pogi
compl ained: APsychiatrists donhbigiswhatgowgo®nyt hin
You have so much power! From insurance, to benefits, letters for id docs, all that trickles down
and service providers and juwd#ges will take wh
Participant #4 recognizedth@i& f or s ome peopl eedd cedlpigportanta gn o s i
itdéds | i ke necessary. To be able to access dif
think some service providers SiTHeheathparei nkl e | a
professional 6s g ataadkpeoedeieuwdgncerinatHe eontexbof disabdity n o s e

i ncome support meant that, in Participant #46

528 Day 2,supranote 607.
629 |pid.
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I did and still continued avoid getting diagnosed for things that are necessary, like
accesing ODSP for exaple; but even when in a medicabsp | still have a difficult
time trying to convey ay issues I'm havindeading to me being, underdiagnosed, made
to wait, disbelieved, or ignoretf?

Paternalism manifested througatgkeepingand capacity assessment whwgitried to find
a doctor whavould prescribeghemt e st ost er one. Pogi ahemtbogoungl v doc
and would not prescrib&hen their doctor tried to put them on the CAMH GIC waitlist in 2014.
They were waitlisted for the GID youth clinic at CAMR 2015 and eventuallyvas called for
an appointment in 2016. By thistime Pegd, fné | was referred to a St
through Pieces to Pathways who was reputably{tangpetent. Three weeks after that | started
t aki ng t &&Thisqudteeshowstleat Pbgi sdeed more timely access to care from peer
trans youth workers who run Pieces to Pathwaysibstance use program for LGBTTQ+ youth
who were better at facilitating access to hormones forilmeme youth and emancipated trans
youth.This access was fad#itedin part,by the provincial bytaw change in March 2017 that
allowed nurses to prescribe controlled substances like testosterone, after taking some additional
training thus reducing the reliance on docfdfs.

Referrals from family doctors were neededyet appointments with specialigt®wever
participants struggled just securing or maintaining a relationship with a family doctor for primary
care.Doctors arealsorequired to sign approval forms for treatment. Participant #4 said they
were seeing thefamily doctoribut only really for a medical r

searching for a doctor who was seeing new clients, getting on waitlists at recommended clinics,

630 hid.

8lFor evidence of the contrasting actions of the doctor
168-69.

832NPs prescribing controlled substances, Q & A Regulations and bylaws, website of the GfoNegees of

Ontario, http://www.cno.org/en/trendirtgpics/npsandprescribingcontrolledsubstances/qgwoposed
regulationsandby-law-changes/
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Atal king to different representati vwealshawho wou
Afdesperate | was to start HRTO. They said aft
charged with emotional energy, | f el tbeidg ai ned

refused testosterone atthe CAMH GRCo g i s a codfuseditd what thespoint of the GIC
was and why my doctor had referred me here if she could had prescribed me HRT. The GIC is
busy, if I had'lot] schedule to see these people consistently before getting a referral that would
take months ontop oftnee di ¢ &t i on. 0o
Furthermore, participants named three health categories explicitly used to block access to
genderaffirming care: disability, body weight and mental healthe insurance company that
admi ni stered Pogi 6s par e ntedpreof & digability to eover theann e f i t
for hormones. Pogi was reluctant to frame thelvesas disabled for being trans and bipolar.
Furthermore, proving disability would have required even more meetings with doctors, so
instead they chose to pay for thearmone therapy out of pocket, as he was not \dhdd
ODSP Through a discussion of thei’*PogiBharedogr aph,
that their bipolarity diagnosis became a gatekeeping issue to be either hidden or presented as
appropriately maaged before they were seen as stable enough to access gender affirming
treatments, a policy which matches the requirements iD8MV and SoC v7. About being
assessed at CAMH GIC Pogi said: fASo |ike | ha
physc al 'y transition but not so distressed | wa
Doctords preoccupation with weight frequent|l

#4. Participant #&elieved that doctors used their samea way to dismiss other health needs.

633 MC, supranote 603.
634 Pogi, Reading Between the Signs (April 2017).
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They had been told by doctors, fiyou have to |c
t r e at fr@articisant@4 was motivated to address this experience visually by taking
pictures of their belly. They sail,bwei ght and bei ngohlelaruascessioze does
health care issue but it i1s,0 and:

éyou enter the room and iwéisghtit keandNMeltd hiyomk

a particular experience of doctors doing that to either women or peoplevpdresi
womenéand t hat @ehodfor doator¥¥k e e pi ng

Resultsdemonstried the gatekeeping role law and health policy assigns to doctors in

particular Wenow look atwhatparticipants said about the health care system overall

Institutionalization of Care

Despite the closure of tH@AMH clinic and the passage of legislation banning the use of
conversion therapy on minors, two participants expressed a lingering fear of retribution if
opinions about doctors or institutions such as CAMH were made public. Pogi talked about not
wantngd vil i fy CAMH through their phot o, ABui | di
the G there when they were 20 years.old They depi cted through both
Careo and AYou Changeo that CAMH hadltlkeapsychi
disease compared to the affirmative tréetscommunity care he now received.

Theyalsodescribed undergoing multiple mental health assessraetite GICii Wh e n |
went to the clinic, | met with two people that each did an evaluation withtimak the first one

was a psychiatrist and the second was a psych

635Day 1,supranote 14.
636 |pid.
537 Pogi, Building on HealthcargApril 2017); You ChangéApril 2017).
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the angle of the camera and the high contrast lettering of a blue and white sign to give a
directional sense of industrial growth to an geaA person of colour in a dress wearing
sunglasses to hide her identity, points with a single finger to the lettering on the sign. She seems
marginalized because she is literally at the edge of the frame, yet she also seems deliberate and
aware. Perhapshi s edi torial gaze is Pogibs recogniti
historical connotation for many trans people across Ontario, due to its practices, its low referral
rates for surgery, and its waiting lists, there are some people who would sagtiedjted from
CAMH service$®8
Both Pogi and Sakura River shared that they had been institutionalized as minors and as

young adults. Both created photographs that evoke the unsettling control and invasion of
surveillance and knowledge productftdP o gp d®t ogr ap h, ABuil ding on
displayed their perception that CAMH prioritized institutional budgets and research goals over
the needs of consumers. They call e the struc
Meanwhile, Sakura River gavetwoexah es supporting Pogi 6s opinia
Bloody Glove series on neglect in health care was emphasized by their choice of alleyways in
close proximity to CAMH as the location:

| 6ve been to hospital SO0 manyhng orpemis f or eit

attack, | wasiever given the health care that | needed at that time, because the hospitals
ei ther dd dmed,t oore®fdiedvn 6t car

Unfortunaely, when | had issues with my mental health kvia hospitals, they never
seemed to understd me as a person of trans experience as | continually asked to be

638 Day 2,supranote 607.

639 Michel FoucaultDiscipline and punish: the birth of the prisoPnd Vintage books ed. ed (New York: Vintage
Books, a division of Random House, 1995) at 25.

640 Day 2,supranote 607.
641 Day 1,supranote 588.
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called my preferred name and pronouns bag wever shown the gdesy in sitations
with ER [emergency@om] professionals. | always say quaias of professional'?

Despair comes acroas aresultingsub heme i n Sakura Riverdos Bl oo
black-hooded figures loom in graffitied alleyways wearing bloody medical gloves. Sakura River
depicts feeling neglected and disbelieved in part because of sounding articulate aivé asskrt
in part because of experiencing health care as an impersonal buredtitvdlije other factors
such as unsupportive family members and poverty were named as liari@akura Riverwhat
two participants emphasize here as a partial reason foequate mental health care is the

frightening impersonal institutional nature of mental health services in hospitals.

Interpersonal, Professional and Organizational Issues

This next thematic section digs deeper intordseilts offering a mesdevel anaysis oftheir
experiences withealth care provider organizations, and the practices, behaviours and attitudes
of health professional§ubthemes include inaccurate assumptibypsloctors racism, negative

attitudesfrom a variety of health care provideamdlack of service provider accountability.

Doctors6 I naccurate Assumptions about T

Two participants shared a common experience of being slotted intdhiteANVestern
medicalmodel of linear transitionindiscussed in Chapters 1 andPaticipant #4 noted that the

assumption held by doctors they encountered who had som@afaynwith trans patients ithat

642 Sakura RiverBloody Glove Serie@pril 2017); Day 1 supranote 588.

543 This experience was documented since the 90s in the writings of Dallas Denny who describes how the
stereotypes of gemdert rahissiexiuamhs oalpoetsefmt ed i .e. despe
criteria for everyone who came for services see Denny K@tanote 122.
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everyoneaspires to medit¢aransition with hormones followed tsurgeriesThey also met

doctors who work with trans people who irediately assumed medical transitioning was the

point of the visit: fiSometimes a trans person
directly related to their transness, but service providers may want to focus on the transness

a ny w&%As Pagisaid friends warned theabout docto@binary beliefs abougender A Li k e

don't talk about nonbinary or genderqueer identities. Don't mention any sort of hesitation or

confusion about identifying with ®°Ragcipanbposi t e
#4 recounted an experience at a clinic near T
experience visiting this doctor Iwas likehey | dondét really know what

my regular family doct omrd lcahistel dh kkel dh &,ansdd
you want to start T right?6 And |%Ratisipanti ke 0N
#4 was clear that they were not currently interested in medically modifying their body although

their social and person@hnsness is very important to them.

Two participants also identifiedsdmettocalb as
needs are transitiorelated when in fact, as Pogicommenfed r ans peopl e have a
health needs thatarenodifent fr om ci s peopl ¥dmEsassunptioe ski n
made it difficult for them to obtain referrals for other health issues such as dermatology and
physiotherapy.

Furthermore, a common experience for participants was that straight and ¢ishealt

providers assumed that as trans people they were aldmagagl on themppearance or having a

644 Day 2,supranote 607.

645 |bid.

646 |bid.

647 Pogi, Prefocus group surveysupranote 592.
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figi r | .$%As Ramigpant #4 pointed out, transphobia and homophobia are codified at many

levelsinl t goes as deep as asisialthdwongquestods, ncalee c k1 i st ¢

female, other, or | i ke O6who are you having se

h a v i %9 Assumptions made by doctors then limit the information and choices that are

presented to LGBTQ youth eroding fekpression of their own gendered and racialized

selfhood. Participant #1 saill: guess to them there are certain ways of being trans, like a lot of,

| dondt know, i f you candt r e-binary igenthies, aadrmy wher e

lot of ather identities, alotof PO€C ans f ol ks ar e | Raditipang#dc | uded fr

describedeing offered limitednformation abouteproductive health because the doctor

assumed they would not want to become a p&péiihey saigi And t hatsintelike t of Qe

family building stuff because | think there's a particular perception about particular queer and

trans communities that having®kids isn'"t a th
All participants expressed the overarching critique that doctorstdgthat medical needs

should be visible and able to be communicated in language that a cis straight and often white

doctor could understand. For examtegi explained the dissonance of using technical and

emotional language to get their GD diagnp8liust felt like | had to use language | wouldn't

normally use? Like | had to figure out how to communicate all these things | had never properly

articulated out | oud to myself. o0 Participants

methods taelicit information from them after establishing a trusting clinical relationgksp.

648 Day 1,supranote 588.
649 MC, supranote 603.
550 Day 1,supranote 588.
651 |bid.
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Participant #1 put it, Adoctors dondét start b
har d q ub®Similarly, Rasticigant #4 commented:

And so like, tlere needs to be better ways for healthcare professionals to be like getting

this informationa nd | f eel Il i ke per t tabébcstctlabost i s j ust
unconventionadct dri gwdntantdo smavi gate it in a
feel awkward about it but theyél like the patient might feel awkward about it and so
theydore tryi ntgedownlowdr&ortehkiefgpé it on

Inaccurate assumptions presented challenges toacatas results suggest below,

participantsshowedvariety of responses.

Racism

Participants identified race/ethnicity as a determining factor in health care in several ways.
Participants had all used queer and trans youth group programs at some point. They found that
white youth dominated queer and tranacgs and group discussions at community centres and
community health centrés? Three of the participants pointed out that accessing programs,
services and treatment appeared easier for white translyecalise of their greater numbers
Participant#1 desci bed bei ng Wumpbedhit egaetnbdebinary yout
of majority white spaceswas8sa kur a Ri ver observed fia | ot of
people and otherqpo p| e | i k e tabcasian or whitedpgopla whio sgovero f C
e v e r y o nRegarglihgghe whiteness of a qudesp-in space Participant #1 said:

Because you need someomdh 0 knows what i taddshavemokhavet o be r a

that passingprivige . And just the f actortedognizethahey di dnod
they neededike onecounselomt least, just for those folks. It was very ettimg. And

552 Day 1,supranote 588.
553 |bid.
654 |bid.
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then the space quickly became much nidkee whi t e, because itbés jus
seem to value the racialinmoesdfé®s ommunities com

Despite the supportive presence of some BIPOC facilitators running groups like BQY (Black
Queer Youth) and Transfusions Crew, the Sherb
programmi ng and EIGWdem@rdionddas spdtesdda whife dominance

and racism wreconsistenf>® In terms ofhow race influencethe geographic placement of

funded services for trans people, Participant#4,6ald t hi nk speci fically 1in
Mi ssi ssauga, therieOdfssceoulrber edspeoptieeei kand t |
because thereb6s so®many racialized people. o

According to participants, therapists and counsetlogg encounteredarely demonstrated
antiracist approaches to therapy and sometidisggayed culturallynappropriative behaviour.

Participant #1 described their search for a trans positive therapist this way:

Like when | was likeeallynew | was looking for counsellors, and | guessfitts¢ place
seemedike a, like it seemed really good on the outside, thenmy counsellostarted
like teaching me yoga, and all these appropriatethods to likdein the now and she
started saying namaste a lot and it justtgdhis pointwhere | was like, no. Ad | was
here, looking all over town fdike acounsellorwho was POC who had immigrant
experience, who was queer you knand like it was really har®

Two participants agreed that traasd gender terminology are culturally defined by white
people. Participant #4 commented on how the diagnostic standdeds tt@f whiteness stating:
I used to have this |joke ihatdoeshaenchmpare er ¢ o mmu

person |l ook | i ked a ski necuyandiikeihay eveappr s on wi t h
button ups and rippy jeans and doc martens. This & wigueer looklke. Not jus

855 bid.
556 bid.
7 1bid.
858 |hid.
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what does it look like, but what does it mean to be this Whig is how we sumarize

what the experience is. They have just tlght amount of dysphoria and théshow

they do relationships and who they do relationsiipst h. And this i s not
experience, and this is erasing a lot of people's experi€tices

Results demonstrad that cespite the struggle to finather trans racialized youtind ant
racist service providerghe participantat least had a desito connect with BIPOgInstead of

assimilating into whiteness.

Attitudes of Health Care Providers

Frompar t i ci p an tothed heatk qare provielaiike russesandemergency
medical staffas well as techniciarendreceptionists appearedhe as racist and transphobi
doctors Participant #1 described the attitudes of health care proyidié#el like health care
service providers get particular i mages in th
theyore al so icotometocd®®@d in popul a

Oneofthepar ti ci pant sé6 worst experiences was the
to use trans inclusive language irbpa hospitalsand in the emergency roomespite gender
dysphoria being an official mental health diagnaswe participants encountered mental health
professionals who refused to respect that diagonosis by using correct names and pronouns.

Regardinghe transcompetency ofechniciandParticipant #4 recounted this story:

| took an MRI once and the persom, d | was | i ke there in |ikeét
when | used to bind so, the perssiedme if | was like wearing a bra or whatever and
I was | ike 6Noped and the person was gender.

5591bid.
660 hid.
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then like | gave them my health caadd theyve r e | i ke O0OH! Youbdre a gi
just like, fuck this. Good thingd o n 6t have veragaitffAl k to you e

This experience alsshows the longerm impact on Brticipant #4 and their resulting sense
of futility in addressing and educatitige MRI technician who appeared to be cluelessly
transphobic and urgently needed some trans inclusivity training.

Sakura River created their unsettling ABI ood
professionals destroyed their autonomy in headite decision making with their neglect, cruelty
and shamin§®? Their triptych was shot in a graffiti covered alley in close proximity to CAMH
using their cousin and partner as actors. In the first picture, a-tlatKigure faces the viewer
and pulls offa bloody medical examination glove. In the second picture, the clad figure has their
back to the camera, as they hold a glove in their btmy&red hands. More bloody handprints
move diagonally across the bottom right of the frame towards the creepy digding in a
second discarded bloody glove. In the third picture the black clad figure chases another person in
the alley. The imagdatended taeshow the fear and pain Sakura Rivexperienced imlmostall

their experiences in health care:

Il wanted ittoevokest r ong emoti ons on peopl e. l'tds mor e
healthcareystem. | just wanted to portray a veryinous mysg¢rious, upsiing feeling.

Uncomfortable feeling. \Wen dealing with healthcare professional quote unquote.

When deahg withthem, theyhae n 6t under st ood most of whatos
health issuesr things related to mgender, and this represenhe neglect that | felt

with the healthcare system, see hebdbs turning
have donehis to me a lo®3

661 bid.

662 Sakura RiverBloody Glove Series (pril 2017),Bloody Glove Series @pril 2017),BloodyGloveSeries 3
(April 2017).
663 Day 2,supranote 607.
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Two participants mentiondgtiatnorme di cal st aff in doctorsé off
displayed transphobic, racist and ableist attittéAnother example of corollary office staff
displaying oppressive attitudesasshared b§akura Rivewhoh ad been extremely
and terrifiedodo on Day 1 about an upcoming app
doctor, that 16m going to and finall® | can b
However on Day they reported back that because they were late for the appointment due to a
panic attack they were told, by the receptionist they could not have another appotftient.
appears that the receptionist for a mental health doctor would not accommodats pditce
were tardy due to ment al health i ssues. This
adequately accommodate nApaurotypical trans racialized youth like Sakura River.

Health care providers that the youth encountered were not adequaitedy tabout trans

health care needs, which are not always diffe
Participant #4 also said that service providers need to become more knowledgeable about trans
peopl eds exper i enc ensed¥rPdrticipantetd expressectieinded for he al t
health care providers to see heterogeneity within social groups of people without simply relying

on what they may have learned in a trans 101 training:

| used to people watch a lot. What kindnausic does tis person listen to? What does
their bedroom look like? Who are they talking on thermghto? And how we never
know and make all these judgente becausee see people as background character
in our stories instead of their own people witlge microcosmef stuff going around
them®8

%4See Participant #406s quote regarding the MRI technici
565 Day 1,supranote 588.

666 Day 2,supranote 607.

667 MC, supranote 603.

568 | bid.

173



Participantso discussi ons reantidnstdeaithcare phot ogr a
providerso attitudes and behaviours ranged fr
group of people that participartiad to turn to for primary and genelfirming care. In the next
section will look at how well management took responsibility for addressing these deficiencies

of healthprogram delivery.

Lack of Accountability from Service Providers

Participants expregd dissatisfaction that organizations they visited for health care were not
responsible to them about the quality of services provided in several ways. For esamgle
organizations did not explain programming changes andtstaffverin a transparennanner.
Participant #4 suggested that the level of neglect is even higher when dealing with racialized
communities in East Mississauga.

Likethee community health centrebs mandate was
prioritizing newcomes and like tran$olks and racialized folkdg ut t hat 6 s not act
what was Andthemfgr aroexagple they had a lot of p@te being accepted

as new patients, most f them werenot newcomers ofr raci al
doing that on purposand no one wawilling to say anything abdithat®®®

Participant #4 referred to the implosion of services for queer and trans BIPOCs at East
Mi ssi ssauga Community Health Centre in 2015 w

resulted in the firing of nebinary POC wekers and the loss of doctors serving trans patients

569 The Black participant did not refer to thems=has Black, but rather as a person of colour and spoke of racism
generally instead of arBlack racism, so it is inconclusive how they felt about any distinction amongst racialized
people.
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but At hey didndét toelaln dp aittibhetugllysiddtedseahtbetshigy stufa d | e
theydoésodoneds | i ke how are you expecting folk
not willing to adjust the shihatyou did in the past®’° Participants experienced staff turnover
and programming changes intensely because of their great vulnerability when faced with
unknown health care providets.Similarly, Participant #1 spoke of feelindass when
competent and racialized counsellors and workers of colour staffing the EGALE youtin drop
disappeared with no explanation when their services were deeply appreciated by trans racialized
drop-in users’

Participants wanted organizations to tagsponsibility for properly training their staff to be
adequately informed and comfortable with BIPOC trans peplurthermore, participants
suggested that regular mandatory intersectionalogiression training needed to be provided
for front desk stfi and health techniciarfé?

Supporting our Youth (SOY) programming at the SHC was described as more responsive to
trans racialized youth than other locations because they allowed for involvement of supportive
family members through Gender Journeys progaachthe existence of two améicist trans
facilitators. Howevet wo parti ci pants mentioned the major
participants as an alienating facfét.

CAMH was considered useful because for many of the years it was the only placmgperat

1)

subsidized services. Howeyenly Pogitried to useshe CAMH GIC atage20Pogi s ai d,

670Day 1,supranote 588.

671 See additional supporting quote fromrfcipant #4 below at 169.
672 |pid.

573 MC, supranote 603.

574 |bid.

675Day 1,supranote 588.
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| ooki

wa s

not

ng for ot her wsmutandously attengpted PlarnediParenthéibald t h e

conf usi ng &ndthe Sherbotrrgealth@entrefa heo e was t he f a

I i vi ng.%%Ultimately it was Biaces bodathways who facilitated their gender

affirming care through effective referrats doctors

Impacts of Barriers oRarticipantMental Healthrand Access to Care

All of the participants described experiencing some typ@xiketyrelated to the structural

vulnerability of being a trans racialized yolost significantly @rticipants expressl anxiety

about enteringpealth spaces, for instance Participant #4 said:

| believe my mentahealth is linked with anxieties around being misgendered or not

respecteb ecause of tihbel ywaryasc i lad naiz\ehdee dot of t h at | 6 m
anxiety about entering newaes and needing to start from scratch with people; doing

al the explainingand going through the steps of physicians gatjizing my identities

or straight p not believingrel i ke t heyodvedone in the past.
And Pogi said fornexamptéenghpypteobhsatesefvic
friendlyandb ei ng mi ndful of white dominated service

present and if | can deal with the stress, impafaincomfortable conversatiors,onf r ont at i on

Sakura River identified another wHey experienced anxiety

So, the doctor dcided to believe her [mothas}er me when | was in the hospital one
time, and | needed something to calm down gstem because | was stuttering $ix

hours.But for the longesttime thedoctees j ust | i ke, O6well you | ust
youneed o s | e élph blalkeklahbeHodbwb6s your school l' i fe? Ho

| i fe?d hah Amldah hbhls conti nuewetriechitoldver every
hel p with anytdliinkege., Tohod cerae ablewayer . 6

576 MC, supranote 603.
577 Participant #4, Préocus group survey, April 22, 2017.
678 Day 1,supranote 588.
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Participant 1 saidi osettngs ar e al so wusually small mo me n |
that it doesndét affect you, because someti mes
and weeks and months afterwards. But o%r that
Finally, two participants made the choice to protect their mental health over addressing physical
heal t h. Pogi said: Al have been prioritizing
spacessemawar e of my b ac k §rSakuraRivesaid that their bealthu ¢ h . 0
concerns were fia |l ot of ment a%Thisshawsthéir t hi ngs 6
struggle for autonomy to recognize and seek help for all their health issues. They have had to
make the choice against their interesteetive aside physical health concerns because they felt
their mental health had a greater urgefddyese thematic results suggest that structural,
systemic, professional, organizational and interpersonal barriers haih@ ilagpact on

participants whose aiety often kept them from accessing care in a timely fashion or at all.

Protective Strategies

Participants described agentic decisinaking practices in health care to mitigate harm in the

face ofbarriers This next section unpacks thassults

Performing Identities

679 |bid.
680 Day 2,supranote 607.
581 | bid.
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As discussed earlier in Chapters 1 and 4, a gender dysphoria diagnosis is technically required
before clinicians approve a trans person for puberty blockers or hormone tiRagmypants
shared how gender role performanceswequirel t o convi nce gatekeepers
dysphoria as Pogixplained
| really wanted to get offestosterone, and | had heard that when it comes to CAMH
thee s not a | ot o frganded you wvamtrto get -{RT oosurgenyg y o u
anytime in thenext three years. Sbhad todevelop and practice a narrative of gender
dysphoria. | also wadiagnosed with type one bipolar disorder, so theas some

gatekeeping. | had to adhere to an imaged, | still do, in order to get on T after three
years ad now to access mdeaion. This is what the photograph Dick Pick is ab&ft.

Pogi further described their gender performance in order to get cross sex hormones:

| just mean | had to do the typldaTM trans man, I've always known that | was this
way, Im a man trapped in thbody so like | go in there and I'd never act feminine, my
voice would be miotone. | had to plagude®®?

This is a perfect example of the simulacruthe fraudulent imitation that comes to represent
authenticity®®* These passageb@wv that emancipated youth regulated their behaviour especially
when attempting to obtain genelffirming or mental health services. They had to repress
feelings of anxiety, fear, anger and frustration when in front of health care providers thus being

read a certain way and nbavingtheir underlying stress seen/heard or beli€fed.

682 Focus group pawipants supranote 14.

583 | bid.

684 Theorist Jean Baudrillard used the term simulacrum to mean false copies of a thing that come to precede the thing
itself Jean Baudrillard, Simulacra and simulation, The body, in theory (Ann Arbor: University of Michiegs) Pr

1994); see also Thomas King who applies the simulacrum to the inaccurate stereotypes of Indigenous people that
come to represent authenticity; Thomas Kihge Inconvenient Indian: a curious account of native people in North
America (Toronto: Anchor Canada, 2013) at 54.

685 See Pogi below for supporting quote at 173.
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Besides gender performangeuth identified asecondype of identity related performance.
Participant #4 described carrying their cane at all times so people acknowledgdibability.

They explained using performance to aceessc o mmodati ons t hrouh the

Sometimesil k e peopl eds itnhtaneans wre lke, makes differerw h a
reactions. and yeah, | i ke talkking@lsoutaagatienal | 'y r eal
and accessibility and like performze and stuffike that. Like thé is tha thing that |

literally need, all the time, every day, but | carry it with me, all the time, esiagle

day, because one, you never know, and two, Ipeggt what this *aps cane* means

usually®8’

Participant #4 also tried to convey the performance of marginalized identity through the
photograph f@ADiscarded, Forgotten®Hibdlden and S
photographs the cane is disconnedtech the person holding it and it is not positioned in a
typically recognizabl e way. Il n ADi scardedo th
vi ewer wonder about how it got there. I n the
as it ponts to the feet of the person holding the cane as though to groun&thernoth
photographs | interpret Participant #4 as trying to share different internal and external meanings
of themselves as a physically disabled trans racialized youth using thenadifferent scenarios
to signify disabling physical and social structures.

Participant #4 also said they could still be disbelieved while using their cane. They recounted
an experience of taking public transit with a group of BIB@Go were all using wbility

devices. Other transit users asked if their collective use of mobility devices was part of a trend.

686 Grounded supranote 613.

587 Day 2,supranote 607.

588 Discarded supranote 717.

689 For anothe supporting quote on disability performance see Participant #4 below at 175.
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Participant #4 thought that being racialized also contributed to people invalidating their access
need$®
Three participants described how they waoebelieved and therefore not diagnosed by
mental health service providers because they were not demonstrating recognizable indicators of
A ¢ r aFonjingtance, Pogi recounted that:
A psychiatrst doesn't think | have bipolar. Because | haven't madrac episode inkie

3 years. Because I've been presenting very calm. | think it's the Asiartiatsdike |
have to put on my best face forgladult. Likeiyes | d6m stressed | do

yoga !

They explained that as trans racialized youtly ttid not feel safe entering emergency rooms
or clinics in states of obvious distré8$Generally he participants were adept at switching from
one set of representations to the next in order to best succeed in obtaining what they needed. Yet
in the menthhealth context they did not reveal their distress, or perform crazy to get a diagnosis
because they were afraid of the consequences such as being found incapable and being
institutionalized®®3 Performance so far has been explained as a way to obtainafrssticices
and treatmetn however it can also be a wientification practice to resist the imposition of

dominant categories, which | will turn to next.

Disidentifying with theGenderBinary

6% Day 2,supranote 607.
891 Day 1,supranote 588.
692 |pid.
693 |pid.
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In their image creation process trans racialized youth idftisgr awareness of the influence
of dominant social categories into their photographs. This act engaged what bell hooks calls the
Avisual politics of seeingo which goes beyond
of themselve$?* Results shoeddifferent types of transphobic behaviour relating to
experiencing gender dysphoria; hegsults revealhe impacts of overly rigid gender boundaries
Besi des fctippameas pasretd t eaansf d ri rieln igiagaer nydoea a nndo n
figenderw e i to describe themselvé® Participants showed how theyanipulatedhe gender
binary i mposed by | aw and medicine Pogi b6s pho
the gender binary while existing within the gender bift&hAt the centre of the phograph is a
personbés hand holding their dick between thei
formed by the personés thighs |l eading to the
photograph. The row of clothes is divided into two setti One section is masculjred one
section is feminine/gender neutréhe creation of this image is a disidentificatory act, because
Pogi is aware of the falsity of the gender binary system and knows they must exist within it.
Thereforewhen in publ¢ they will choose their way of playing with this falsity. In addition to
considerations in terms of finding the right biraegshbded prosthesis, they are also choosing
what type of clothes to wear from each side of the closet where their differentbrgemtbthes
hang®®’

There were many situations when participants had to decide how to navigate spaces where

they are not out as trans and they may not fully pass to cisgender people as a recognizable

5% hooks, 199%upranote 201 at xii, 2.
695 Focus Group participants, Pgeoup surveysupra592, and Day 1supma note 588.

6% pogi, Dick Pick(April 2017) in it Pogi is humourously playing on the cis male practice of sending people
photographs of their genitalia, known as fAdick picsbo.

7See description of ADick Pickd in section Performing
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gender. Pogi mentioned a time wiadrthe dentisttheypretended to be sick to mask the way
their voice changed once they started taking testosteda@nsith other health service providers,
they described gauging how binary female or male to look depending on how stressful being
read as either gender identitvould be for them in that spaé&®

Disidentification behaviour could also manifest as deliberately tnyoitp pass as a binary
gender . Participant #4 illustrated their stra
gets to be seen? Who am | tauy@%§ The photograph shows an open closet door on which three
long-haired glamorously styled pink, purple and copper coloured wigs hang. The bright wigs
contrast with the white closet door and the blue walls of the room. The caption and the empty
closet askhe viewer to consider how much their own perceptions and experiences determine
how to read a person they might see, because as hooks wrote, the way we see is overdetermined
by our locatior/?° Participant #4 emphasizes their bodily absence by placingagi@jsst an
empty closet in a room they said they barely Us&hey disliked their current hairstyle, and
used hats and wigs. They also said they do not leave the house that much, and when they do, they
wear sweatpants and clothes that conceal their batlgemder®?l n t hi s way, #fWho
guestions the viewerod6s way of seei,infgnctbise subj
as Partici pa n treflecdon’S Thd phetagmph corld alse kelrdad as way of

showing the artifice ofender through the loAggired brightly coloured wigs and the limitations

6% Day 1, supranote 588.

599 Participant #4, Who goes out? Who gets to be seen? Who am | to you? (April 2017).
70 hooks 199%upranote 201 at 2.

01 Day 2,supranote 607.

702 | pid.

703 utz & Collins, supranote 327 at 207.
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of trans bodies to push the boundaries of gender. Participant #4 describes the use of tactical
misrecognition:

There'saYouTuber | really like who did a video talking about findiymur new normal,
and she's disabled but she looks &loldied, and in her videos, you see her like dancing
araund but that's not how she lookdl the time People don't like talking about
perfamance in this way. Like today | decided to wear knee bragea though they're
ugly and obtrusive, and how that changes how movement is physically aiatlysé**

I n AReading Between the Signso, Pogi disiden
that the viewer identify with an unfamiliar aesthétitPogitook a fulkcolour picture from
across the street facing a small park near the CAMH facilities on Queen Street which they noted
was spruced up in the last few years as part of a neighbourhood gentrification’ffdjeet.
vi ewer 6 s gaze kiwallatdhe baekeot tlee gphotographapaitted with the large
white block | etters AYOU CHANGEO. The rest of
recycling receptacle in the foreground. Pogi talked about how the park featured benches that had
been designedatprevent people from sleeping on them. Pogi deliberately created the directive
phrase AiYOU CHANGEO by positioning of the cam
mi ssing from the photo) | etter fADO iswmagehs a st r
that the cisgender doctor requires the trans person to change in a familiar and recognizable way
so that the cisgender doctor can approve of t
Both Participant#4 and Pogused photography not just to depict theimosgality for the
vi ewer6s consumption, but editorially to make

based on prexisting categories and familiar narrativesn Pogi 6 s fiReadi ng bet v

704 Mufioz,supranote 134; Day 2supranote @7.
%5 hooks noted this same technique in hooks, gBanote 201 at 4Reading between the Sigsspranote 636.
796 Day 2,supranote 607.
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| saw Pogi using gentrification as a metaploorthe cisgender expectation of transnormativity in
health care settings. By changing the mural for this photograph, Pogi defamiliarizes the cis gaze
and thus forces the viewer to see the park, the trans person and themselves in a new way. | liken

this edtorial gaze to a disidentification with the cisgendewerd s g az e .

Avoidance of Medical Care

None of the participantwasaccessing all of the health care services they needed and wanted
however they described different degrees of access and fangyaeasons. Of the four youth
participants, two of them avoided medical appointments with doctors, nurses and health
technicians because of prior experiences of transphobia and racism. The other two were dealing
primarily with mental health issues thatneeot, in their opinion, solely trans related. Of the
latter two participants, one had already secured their-seoshormone replacement therapy and
wanted to be approved for top surgery once they had been on testosterone for the required length
of time. The other participant was trying to socially transition before trying to access cross sex
hormones which they had been refused more than once.

Participant #4 was one of those who experienced multiple layers of oppression in health care
settingsandexercs ed t heir agency to avoid health care
Ti me Together and Avoid the Medical Gazeodo sho
viewer, wearing fitted brightly coloured cloth€$ The person is holding leash attached to
small dog that is standing on a low small wall as if around a pond. The lighting comes from

natural sunlight. This picture showed a protective response to the total stress and exhaustion of

07 participant #4, We Spend Some Time Together and Avoid the Medical Gaze2@r)l.
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going to theiffamily doctor for tests, a doctor who misgendetfeeim and told them to lose

weight. Rather than start looking for a new doctor, they went for a walk with a friend and their

dog. Participant #4 is not even in the picture, implying their own desire to disappear in the face

of the doctofinduced stress.lley remarked:
The theme for these pictures is Me Avoiding Going tt he Dectaars®. 6 it ods
[laughterjarealthin g t hat 6 s h awwhereliwatdo the idagtor trecently
andthedocto was | i ke 6Okay wte hasédédwastnfingke a bunc
to get the doctato like write a referral to me to get an assessmenttfioha ng and s heds
i ke, 061 <candt wseiwe reedaordo thesestests fasiand &lso blestc a
some of your informati on hdweverananye aasld , havenot

s o, I washijsusits Inmekeno&T goi ndndtoo waenalododot He
hassle/%

Participant # stated thattheme al t h care priority was: HAnOFeel/
regardl ess of howextramelhimportaet o éne and Iicaneoteater into a
space without that wunderstaff®ing of safety fr
Sakura Riverlso described attempting to avoid emergency medical care for financial
reasonsThey tried not to go to the emergencgnm af t er a f al | at wor k: f
immediately went to my finances, what if | have a concussion? What if | have to go to the
hospital? WHAT | F | HAVE ™TheiGoss msBtedthtEgetH OSP I T A
checked out and subsequently, their experiehtt'eeemergency room could be characterized as
several hours of being continuously misgendered by each staff person they encountered even

with their partner there to advocate for them.

78 Day 2,supranote 607.
709 MC, supranote 603.
70Day 2,supranote 607.
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In this thematic area, trans racialized youth participants descriakitigragentic choice®
protect themselves frofarther negative experiences with health care providespitewanting
medical attention for a number of health care isslies.way that Pogi described their mental
health strategy was either to put offrfwlly dealing with concerns until they had passed the
thresholds for obtaining desired gender affirming treatments or to delay their medical transition
until they felt their mental health issues were less of a priority. This is a very difficult decision

for youth since gender dysphoria causes significant psychological distress.

Hiding

Participants used hiding as another agentic protective response to feeling a lack of autonomy
in relationships and in relation to their own health and-iveithg. Participnts hid in different
ways and to different degre@¥hether they hidt home, fronsociety, the medical world or
their family of origin. This was due to the need to psychologically recharge from the multiple
layers of oppression they experience daily.iktidfrom doctors was best expressdxbveby
Participant # 4WeiSpend Sorae Tpne dogeathgrrarad g\void fihe Medical
Gaze M

Sometimes participants used baggy clothes to hide-dtlgned gender or as a response to
fat phobia. While fashiowas an gtremely important interest of threé the participantswo of
those who loved fashion often did not want to wear body conscious clothes that garnered
attention when going to the doctor, for example. As Participant #4 described in an earéer quot

how tight c¢clothing exacerbated gender misreco

"1 participant #4, We Spend Some Time Together and Avoid the Medical Gaze (April 2017) [Medical Gaze].
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River also said they wanted people to know they were gender fluid however in many situations

they said they hid their gerowheafetyl?’dentity | i ke
For Participant #1, discomfort with public attention caused to them not to take pictures

outside in a crowded street during the Day1 training shoot. They said that because they were

already subjected to a lot of public scrutiny they ditiwant to take pictures in publié3

Resilience Strategies and Autonomy Practices

Throudh focus group discussions and photo analysis the folhgwpractices emerged:

integration of slf, selfadvocacy, intentional social networks.

Integration of Identies into Selfhood

All of the participants referred to themselves intersectionally and strongly resisted being
compartmentalized by single issue or identity. Participant #4 was adamahetsatof their

vulnerabilities made their experience of healta r e uni quel y a-kizeéperadani n g :

being BI POC and crip and trans and all these
what | get in health care spac’émasmilarsesinse of a
Participant#1&i d: fnéitdés not | ike cis people just se
ornonbi nary. They [doctors] see me all at once;

"2 Day 2,supranote 607.
"3Day 1 Notessupranote 593.
74 Focus group participantsupranote 14.
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through my cl ot hes Thgrdesie toedrate theiyidiiesirkoetheip . 0
uni que sel fhoods is beautifully captured in P
and Hidden. Somet i n¥lsthiCphotograph,ta cemenliesaaskewziread o .
parking lot near garbage and recycling bins. The canéaljres their experience of being
disabled and of being read by others as disabiled.

At first Sakura Rivers expresses the difficu
represent myself as a trans BIPOC person as well due to my havitej hresaith issues, many
dondét seem to want to believe that | do, most
Hi s p d'&Stilc twadof their photographs show their integration of identities as resistance:
AFl agso and AL g h i FShkarg Rier stArals ik fall.colour in centre frame
addressing the viewer with their confident gaze. They might be riffing on the practice of flagging
mentioned in Chapté&where a queer person reveals their queer identity using signals that only
other geeer people will notice. They signal their various identities and group memberships using
referents such as the Pride flag, the Transge
captured a rainbow in a pink streaked sky from an apartment balto@yainbow arcing
through the middle of the frame could represent Sakura River who incorporates several different
elements in one charismatic personality. Sakura River seems to recognize that their interlocking
identities and oppressions are key to teaivival. Through these photographs and interviews
participants express experiencing forms of violence in heal#tted contexts that cannot be

reduced to silos of transphobia, ageism, racism, fat phobia or claBssaits show that the

"5 Focus goup participantssupranote 7.

718 participant #4, Discarded, Forgotten and Hidden. Sometimes Compartmentalize@QA@ji[Discarded)].
"7Day 2,supranote 607.

78 Focus group participantsupranote 7.

79 Sakura RiverFlags (April 2017), andLight AfterDark (April 2017).
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phenomenologyfoselfhood in health care is fundamentally intersectional for trans racialized

youth.

Selfhood and Representation of Self

Selfimage can be described as the way a person perceives themselves including their
abilities, their physical presentation, anditmannerisms. It is the visual aspect of selfhood.

Selfimage can be especially revealing through photographs. Participants were not asked to take
pictures of themselves but asked about how they tell their stories and their identities in health
care congxts. As explained in these results, participants conveyed theimsegjé through

images, symbols and omissions of themselves.

Being photographed and even taking photographs was not a simple activity for focus group
participants. For example, Participan # 4 r ef used to take pictures ¢
didnét want to take any pictures of myself, I
fuck that because | don 0 t?Atfirskl|gerdeived théyhagla at pi c
negative seimage from internalized negative messagingeftection | considerech o o k s 6

essay on Black relationships to imageduction and aestheticdsooks theorizes:

Reflecting on thevay black folks looked at themselves in those private spatesge
those ways of loking were not being overseen by a white colonizing eye, a white
supremaist gaze, those imag created ruptures in ouperiences ofhe visual. Thy
challenged both whitperceptions of blackness and that realm of bladduced image
making thareflected internalized racisf

720 Day 2,supranote 607.
2L hooks, 199%upranote 201 at 61.
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I n addition, | considered Prosserod6s statemen
could be both grounding and alienating depending on many different f&&®otse absence of
their face in photogiphs seemedtosayl dondét want to Kéhow how oth
Participant #4 said: AAnd itdéds just |ike, I d
the house mo s t’?withthesh threetobsereationsSnoménd then, | saw that fo
this participant, who struggled with internalized racism, fatphobia and transphobia, creating and
viewing selfportraits had the potential for painful selticism. And yet while their pictures
contain no headshots they do feature legs, feetandsbéllpt s because they feldt
i mportanto &¥driopagwe rtfhel Gi.pr i vat ehepsepghibited © of t h
simultaneous negative sethage and resistance to it based on their understanding of internalized
oppression.

We see Partipant #4 stakéheir claim to beautyandsdlifove t hrough the phot
never said | was u g l?Inthelphoto theirenakeddbelly domikates tee s i ¢
frame, within its own darskinned subjectivity. Their belly addresses the vievirercty as
t hough it has its own gaze. Al was specifica
or 60h you're so pretty!d |ike those are tota
p r e t?4This ivan act of tactical misrecognitidParticipant #4 is fat Black trans and disabled.

They know that society tells them they cannot

722 prossersupranote 132 at 132 mentions factors such as whether the photographs depict pre or post transition and
whether the trans person authored or commissioned thegraphs. Prosser is notably silent on issues of race and

ability.

723|bid at 21315.

724Day 2,supranote 607.

725 bid.

participant #4, | never Said I was Ugly, |t doesndot m
727Day 2,supranote 607.
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show the viewer they reject that label. That same participant shared their hope-tnaself
captionsforothep hot ogr aphs. They captioned their cane
down, but there is more than one way to be gr
strategy, where what could be disabling becomes affirming. Thus, the acingf aaki curating
images allowed Participant #4 to disidentify with mainstream beauty norms and to see beauty in
theirselfi mage despite always having to buffer soci
their bodies.

Sever al of t beestrategias wdredredated te ghysicdl appearance. Participant #1
sai d: At he way we present ourselves can be a
when |1 d&m really anxious, and you woul daodot thi
buffer, f efigakuraRivan®articipadt #4 and Participant #1 placed a great deal of
attention on what they and others wear, even when they are purposefully hiding. Sakura River is
part of a specific femme fashion community in Toronto. Clothkiag also important to Pogi in
the way that clothing is mined for gender clu
is playfully deciding who to be, and how to look based on the feminine and masculine clothing
on either si dehaotéd ag tiredarametér tor thoe kvay theithgender needed to
switch. Participant #4 is an accomplished seamstress who makes and sells cosplay costumes for
large and trans bodies and yet Participant #4 said they normally wore shapeless sweatpants to
hide treir body when they left the hou§€.They may have been hiding themselves, but they

balanced their love of theatrical fashion by making costumes for other people.

728 Day 1,supranote 588.
729 Day 2,supranote 607.
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In order torepresent themselves as a trans BIPOC person, Sakura River created the

photograplfe nt i t | ed #f L *gotdépicthdwttrey modeahrokgh the world as gender

fluid and how they try to fAmake | ight of dark

an apartment balcony overlooking a grey urban landscape juxtaposed agaimsoahued sky
after a storm. They described themselves as
challenging to remain positive in a world that did not like them due to being Hispanic, trans,
poor, having mental health illness and being atlyé*' Their seltconception involved beauty,
positivity and playfulness. Despite daily attacks on their autonomy from structural inequity and
their family of origin and they constructed their selfage by using contrasting colours,
evocative lighting, mui-dimensional location and an optimistic caption.

Sometimes participants chose to show theirisedige by using a setkferencing object
instead of placing themselves in the photograph. Participants used props such as canes, wigs,
prosthetics, knee bras hats, megaphones, rainbows and birds. Pikachu shaped cosplay hats
appealed to Sakura River because Pikachu is a cheerful creature due to its yellow colour and
smile. Thus, it was an appropriate seference to them as a small but powerful being. Bogi
the other hand, liked Pikachu because it is the genderless mascot for Pokémon and its image is
energetic (it can shoot electric sparks) but not intimidating. The use of Pikachu is also a self
reference in AAl one Toget bjects sterdotgprallynsasculifeo g i [

aggressior?

730 ight after Dark, supra note 720.
1Day 2,supranote 607.
732 Pogi,Alone Togethe(April 2017).
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Ot her people appear in participantsd photogr
Health Caredo and the person in Participant #4
t he subj edteins. flanc el Bius Ihdiicthg on Heal th Careo th
woman of colour wearing sunglasgéThere is toughness about her signified by her non
smiling expression and her | eather motorcycl e
side that is openly challenging the medical industrial complex in a way that Pogi would not do as
them self. Then there is the person photographed with a dog on a leash by Participant #4 in
AMedi cal Gazeo. That per son dsagibesthemselbgspndsi t e o
wears body conscious bright coloured clothing. The person is also Black afigudd and is
not hiding from the world. What participants choose about other people could also reflect what
they like or do not like about themselyasd what they feel internally but do feel like they can
externally embody in a photograph or in their daily lives. Photography then, has the potential to
be a worldmaking act where hidden or aspirational elements of selfhood can be shown and

therefore atualized.

SeltAdvocacy

Youth outside parental control exhibited higher levels ofaglfocacy and setlegulation in
order to be seen as capable with respect to hegtited decisiomaking activities, however all
of the youth sought out healtifanmation and advocated for themselves which they found tiring.

Participant #1 and Sakura River experienced the least family support. Participant #1 said:

733 Building on Health Care, supra note 639.
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tj ust feels | i ke t-ihreirteidast iswe ntulbcaht moouve rmrseed o,
necessarily &ave support. Sot 6 s ki nd of counter intuitive,
support me becauselan 6t s uplpiokde Imyden de aidéhemy t hese pe
way | can get to spaces that capport me, | need to be able to like, have enough self

careto do it/

Pogi and Sakura River and carried out the mostaskibcacy, and also were accessing more
health care than Participants #1 and #4. Participant #1 remembered being discounted this way:

This happened when | had to get a reassessment for ADHBchool, and was
stressd so dressed really fancy that day. | wore like a weird outfit! 8@s talking
about how I'm shy and socially awkmda And she was like, you don't seem like you are
and it's like what the fuck, I'm telling you and you doetidve me’=®

Salura River related this experience:

So as soon as like | started showingaéhealth issues, mypom she gas lighted me
the entire ti me, no you ahpandwhenhwaentéotiehese i s s
doctors for them, | tried my betocommuncate what was gag on/*®

Assertiveness and informed sallvocacy seemed to cosihealth care providengo
hadspecificexpectabt ns of trans or neurodiverse yout h.
[ heal th care pr oviede avmjesssdhatnpgdple Wigreasent t o hav
differently in different situation&>’

And finally, Paricipant #4 said regarding health care offices:
But yowmldand&to riemt o that space without being

know anything, so yohave to come imnd like bring a stack of paperwork. But if you
come with a stack of papeork they are suspicious because you know too mtich.

IntentionalSocial Networks

734 Day 1,supranote 588.
75 Day 1,supranote 588
736 Day 2,supranote 607.
73T MC, supranote 603.

78 Day 1,supranote 588.
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Family of Origin

In the literature, family or adult support is established as®&gtive factor for trans youth.
In this sample, participants did not mention family members as a source of support. Sakura River
was the exception. Despite being estranged from their nuclear family, they were very close to
their cousin who picked them dim the hospital, supported them and took part in the
Photovoice project?® Family relationships were not conducive to autonomous deaisaking,
which would have required: respect for boundaries, demonstratingveaiéness, sharing
information, and macticing decisiormaking skills/4°

We know from the recent research reviewed in Chdptand from anecdotal evidence from
Drs. Bonifacio, Kaufman and Marasella that white trans youth and their families enjoy clinical
and social service supports that BlE®ans youth and their families do f6tTwo participants
described their families as transphobic; spiirticipants were not aware of any resources for
families of trans racialized youtRarticipant #4, a Black trans youth obsered t hi nk t her
also an assumption from outside of BIPOC that because x person is from whatever racialized
group, of course their famil y“padicipgnisialsBog t o be
identified the same barriers noted in Chaptby Dadui and Pyne that prented BIPOC parents
from supporting them as trans youtfThe barriers for racialed families wer&nglishonly,
culturally white uninsured servicesith job precaritymaking it near impossible to take time

from work to support children and youthth extra health needs

739 Day 2,supranote 607.

740 |bid.

741 Dadui,supranote 124; Leesupranote 53, at 87; Pyne 2018 pranote 35.
742Day 1,supranote 588.

743 MC Notes,supranote 621.
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Community

On the other hand, all participants expresseddahardsof belonging or participating in
community madeip of friends, lovergpartnersand acquaintanceReliance on community is
depicted in the phé¢PagtaphpainMedihtal iGameani t
Ot herwise Taking Off( Faret WoirpanfTo®g£) hefi Bl ags o !
Togethero Pogi. The photograph ACommunityo sh
hanging trees. Participant #6mpared the grouping of the ducks to members of their
community where not everyone likes one another but people still try to help and support each
other. Above the ducks, in the trees overhead, there is a large falcon that Participant #4 described
as thecommon enemy. Eventually the ducks all made a big noise and stayed together and scared
the falcon away. With this photograph they wanted to capture the dynamics of navigating
difference and conflict within family and community groups and also collectigeigg the
common enemy who views all the ducks as the Sé4me.

Il n AFl agso Sakura River is centred in the fr
They are outdoors in a public field. They refer to several strands of their identity by using flags
and a hat. They wear their Pikachu rave hat, the rainbow pride flag and the blue and white
genderqueer flag. They proudly show their membership in three communities as part of their
sense of self and the act of belonging appears to be validating and dyesmaise of the
movement of the flags in the wind.

Three of the participants were deeply engaged in cosplay communities. Sakura River and

Pogi describe cosplay as an activity where they dress up in Japanese manga and anime costumes

744 participant #4, Community, family, chosen or otherwise taking on the world together (April 2017) [Community].
745 Day 2,supranote 607.
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with other similarlyde s sed pl ayer s. Both use Pikachu hats

AAl one Togethero. Sakura River describes thei
| oving peopled and says: AThey respect me no
al the correct pronou¥Bi,nllluys imy MAledree r Balg eta

themselves and a friend sitting on a log in the woods with their backs to the viewer, both wearing

Pikachu hat$*’ Friendship is depicted as a place of solace.

Peer Support Work

Peer support is ielationalpractice that involves people with a shared experience supporting
each other through | ife challenges, validatin
building community. Two participants found being mersbof peer support communities to be
fulfilling. Pogi worked at a youth mental health services organizaBakura Rivekvas a peer
support volunteer at an organization run by LGBTQ+ yolith.ey sai d, AThere are
whoarePOClI i ke mefwhbhad| 6bhetk el mé@ndt have that gr ou
|l i ke, O6Youdre doing it! Youbve got this!d exc
only people who |ike, under s t“®Partcipant#¥é¢ st uff 1 06
repeatedly rantioned that thegoordinated anonthly QTBIPOCyouthmeet upn acomrunity-
based health organization outside Toromichoseyouth spaces the was mutuaihformation
and skilksharing,communitybuilding andreciprocalpeer support.

Finally, two paticipants made the choice to prioritize mental health over physical health. Pogi

said i | have been prioritizing ment al heal th ove
748 |pid.

747 Alone Together, supra note 733.

7“8 Day 2.
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aware of my back §¥SakuraRiver saidsthatttheiohealthucoritamd r e i a

l ot of mental health {%rhisshosvs tieer straggle fortautooompt r ol s
to recognize and seek help for all their health issues. They have had to make the choice against
their interests to leave aside physical health cosdeecause they felt their mental health had a

greater urgency.

Discussion

Par t i dntepviaws andl photographs resonated with the challenges of existence within an
impersonal capitalist society characterized byesyst hetero/cisnormativitgndprecaity of life
outcomesThey feltthat health care provisiaand discourselimited the full expession of their
identities” This was in part as a result bietwidespread use of versions of the acronym
ALGBTQO in health and sra sexual briergationsyandcgenddri el ds |
identities togethefor ease of service provision. As Han pointed betresulting social grouping
however ignores nehinary people, and Two Spirit people and forces straight identified trans
people to obtain servicels queer space# addition to racism and transphobiayticipants
experiened differential access to care basedocal determinants of health sucheag,ability,
body sizewhere they lived, citizenship status, class, income, and family suppiutt supports
Leedbs recent work .on trans racialized youth

Their desire for gender autonomy and integration of their identity categories deeply affected
their mental and physical health. They described a range of health care related activities beyond

giving informed consent that constituted the exercise of decision making. Participants spent time

749 MC, supranote 603.
750 |pid.
7Sl Sarkisovasupranote 329; Changupranote 120.
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and care considering their gender identity related options and making decisions to minimize
harm. They assessed providers, programs and physical spaces for shfewelsnof racism,
ageism and transphobiarticipantéresponses to the barriers fall into categories of dbam
protective/agentic or longgerm autonomyenhancing>2 Their agentic strategies were
performancedisidentification, avoiding medical agrand hiding. Individual and collective
autonomyenhancing activities includedtegration of their identitiegontrolling their own self
represerdtion, selfadvocacy participating in community and sharing information amongst
peers’>?

Participants prefrred to make decisions with assistance from supportive and informed trusted
people’®* They were afraid that doctors would allow unsupportive relatives to make health care
decisions for them. When there were no trusted informed supportive adults tonagssion
making trans racialized youth relied on peers and community workers. They benefited greatly
from safer, confidential and barriefree health care services where they saw themselves
represented.

According to participants, health care providenstinely failed to abide by informed consent
rules when dealing with patients of all ages. This concern relates partly to the lack of access to
rightsbased legal information about tRCCAraised by Justice for Children and Yoirtthe
previouschaptegnd al so to health care providersé ins
autonomy of trans youth indecisioma ki ng such as hiding onedbds ger

being estranged from family.

752 Sherwin 199&upranote 157; Nedelsky 1988upranote 157.
753 Hammondsupranote 78.
7S4paré supranote 107; VanPraglsupranote 200; Geistsupranote 277.
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Health care providers frequently breached confidentibltseeking parental consent without
a finding of incapacity and the resulting required notification process. Health care professionals
held a number of pathologizing clinical stereotypes with respect to trans youth which worked
against racialized and ndmnary youth.Furthermoreparticipants knew that sometimes people
do not want a physical change or that they cannot medically transition for physical and mental
health reason®” Still others cannot medically transition for religious reas@hRarticipans
were aware that medical transition was not approved for homeless or under housed youth, or
those without the money for doctorsd | etters,
support for preand postsurgical caré®’ These results support theoposition thaeligibility
criteria deselect for structurally vulneralans racialized youth

Therefore, prticipants regarded doctors less as sources of support and information and more
as gatekeeper€linical stereotypeand eligibility criteria coeced participants to implement
agentic tacticsThey described themselves to health care gatekeepers in terms matching the trans
simulacrum in order to obtain diagnoses, hormone prescriptions and approvals for treatments.
Doctors did not know how to broatbpics of sexuality and gender e.g. safer sex practices with
them. Participants also indicated that better listening skills and a peietnéd approach were
needed to foster great autonomy in their decisnaking. Their experiences suggest that the
doct or6s gatekeeping role undermined true prac

informed consent®®

"SSMC, supranote 603.
756 Participant #1, Préocus group surveygsupranote 592.
"Day 1 Notessupranote 593.

"8 This mnfirms a finding about trans youth forming health information exchange networks in Harsopad
note B at 70 and 76.
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While the participants had differing levels of insight about their own physical and mental
conditions and the types of gender affirming treatmemdssarvices that exist in Toronto, they
lacked important rightbased information about how to carry out the range of activities required
for autonomous practice.Yet, in contrast to their lack of legal knowledge about health care
consent and capacity, parpants were well informed through peer community knowledge
transfer about gendaffirming treatments, had adequate knowledge of services and had
developed some strategies to address systemic barriers. Community knowledge transfer came
through working ad volunteering in peer support groups as well as participating in social
communities that came together for art and performaditers were compelled to selflvocate
from a young age due to family confli®® Seltadvocacy often was held against themit ass
not congruent with diagnostic criteria and paternalistic stereotypes that did not recognize the
survival strategies of trans racialized youth and their families.

All participants used photography as a method of world making andadelation. Art
allowed them to employ the concept of disidentification by taking mainstream concepts, images
and messages and reinterpreting them to be able to reflect themselves and critique those cultural
products by making new one€sometimes not appearing in phosdesmmed from participants
discomfort with seeing themselves visually represented. In this Phot®todyghe participants
had complete control over what to show, what to share and what to release to me tp use. So
while participants used hiding as an miie strategy in Photovoice, in daily life that did not mean

they wished to remain hidden. Hiding was a survival strategy that thwarted their autGfhomy.

™ ThissupportSi nghdos findi ng ab outadvocacyinthe edationaystenzieSingly out hds
2013asupranote 50 at 696.

760Judith Butler Excitable speech: a politics of the performatfiXew York, NY: Routledge, 1997) aB6-39;
Sherwin and McLeod 2008upranote 181.

201



Health care providers and their organizations could have instead helped foster a sense of safety
andapreciation for youthsd integrated selfhood s

The ability to perform a clinically recognizable gender identity to gatekeeping professionals
was an essential skill for youth who need subsidized geetiied health servicé8! Put
another way, the particgmts all donned the simulacrum of medically approved trans markers to
access care. All the participants reported constantly feeling disbelieved by health care providers,
which they attributed to a number of factors: the pathological combination of bensg tr
racialized youth and in one case fat and with a physical disability and, in two cases due to mental
illness. Furthermore, one participant said they deployed a stereotypical disability performance
during interactions with most health care providersointeract being disbelieved. Yet, while
they performthey do not necessarily conform. Their photographs show their critique through the
disidentification process.

Self-acceptance was a conscious goal and a practice for all participants. This cameacross i
many of their pictures. Pogi b6s fAReading bet we
agency and autonomy for what Pogi wamgsjuestioning the normalcy of cisgenderness and
declaring that gender is both relational and esséefitisla k ur a iRl wgrs®s exudes pr
unapologetic selfove in theirengagedacial expression, direct gaze and confident posfiire.

Flags is a clear message of adaptability and optimism in the face of stiifdqaeticipant #4

=
c

resists internalizing racist, fatphol@icn d t r ansphobi ¢ messages in

the photographer, they reframe images of their fat, Black, disabled trans body showing the

61 Denny,supranote 122, Namaste, 2080pranote 75;Sarkisovasupranote 329, Changupranote 120, Thom
supranote 132.

762 Nagoshi andrzuzy, supranote 135Dick Picksupranote 697 Reading Between tigigns supranote 636.
763 Flags supranote 720.
764 Singh 2013asupranote 50.
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viewer constructions we may never have seen before but also forcing us to question our own
application of mainseam beautynd abilitystandards.

As this phenomenology chapter attests, the participants were less concerned with producing
positive visual representations and instead demonstrated a sophisticated cultural understanding of
the politics of representatighat challenged me as the researcher/iviéftdih e parti ci pant
marginalized positionality and their awareness of their own structural vulnerability compelled
them to disidentify with dominant legal and medical narratives and mainstream aesthetic
represetations of them as trans racialized youth. They avoided reproducing stereotypes of
authenticity that legal and medical constructions of autonomy would have ultimately painted
them with.

In addition to seHadvocacy and selepresentation, participants dsgeveral collective
strategies to increase their sense of calmness, relieve stress, alleviate depression and reduce
isolation resulting from their intersectional and structurally vulnerable daily lives. These
strategies allowed participants to bounce Haain their experiences with health care providers
and health systenf§® These strategies were also local autonomy practices because through them
they shared knowledge, increased their sense

nourished theisupportive relationships fostering interdependence.

Particularity of the Research

75 hooks 1995supranote 201, Mufiozsupranote 134.
766 Singh 2013asupranote 50.
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Broad generalizations about trans racialigedthin health care cannot be made on the basis
of this researchl’he results are specific to the experiences of youth wearlithe biggest city
in Canada in a province where health consent has a presumption of capeeitycus group
data was contextualized, transparent and rich because of the qualitative methods | chose and the
research teambs s uaadtressveith themparticipants. Qualitagive reseprgho r t
does not aim to make empirical generalizations from field work, but rather, as in this study, to
generate a phenomenology of autonomy in decisiaking by this group of four youth. These
kinds of findngs can be useful to other people as the findings can transfer new understandings to
other peopleds | ives without®Theréeswviteafferal i zi ng t
transferability in part because of the research validation strategies | utilizkdtages of the

process.

Conclusion

This chapter illuminatetheintimatedecisionmaking experiences of four trans racialized
youth through an analysis of their written and visual narratives. phemmomenology revealed
dismal picture of healtbare for trans racialized youih Ontario which contrasts with beliefs
held by legislators about the autoneemhancing nature of tHéCCA They did not feel legal or
medical practitioners or social service systems affirmed #uegmomy. Theséndings ae
consistent wittbroaderrelational autonomy scholarship that points to the duty of government to

actively support rights as relationships. Participamiserienced autonomy as a process not as a

“Ch®rie Moody et al, @A6Without this, | would for sure
protective factors among trans adul ts27F;J¢gn2&ais9mith2 : 3 Psy
Michael Larkin & Paul Flowers, Interpretative phenomenological analysis: theory, method and research (Los

Angeles: SAGE, 2009) at 51.
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moment of arrival based on turning 18. At times, their s@fpowerlessness over traumatic
health care services caused them to avoid health care altogether. Arsas some did not

feel adequately prepared to exercise autonomy when they reached the adeotity8hanges

are needed at systemic and pssfenal and organization levels to push societal and
interpersonal awarenesgbarriers and how to eliminate them. This research also concludes that

greater respect and a tautenanyénbancingg@actiggs.v en t o
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Chapter 6: Final Reflections and Recommendations

| begin this conclusion by returning to my research questomw do trans racialized youth
experience decision making in health care in Ontario? The short answathgreat difficulty
but showing deep resilience bglying on both agentic strategies and autonamiyancing
practices. The long answer requires more space to synthesize the results of my thesis and to
reflect on its findings. | applied the centra
aubnomy to paternalist concerns about health equity law, family law, and the formal
gatekeeping role played by health care providers in Ontario. In addition, | brought a
multidisciplinary methodological approach to the foreground of pluralist legal induiry.
meant facilitating Photovoice focus grajgonductinggmpirical researghandanalysing the
results through transfeminist and performance
health care environment for decisimraking.

Specifically, lexamined thélealth Care Consent AdRegulation 552 of the Health Insurance
Act against decisions from the CCB, the SBT, the HSRB and all levels of courts where trans
minors and youth were present. | also contraste® 8 V dpsychiatric diagnostic daria for
Gender Dysphoria and the WPATH SoC with fimadical models of transness and community
based primary care protocols from the Sherbourne Health Centre. A practical contribution of this
research igs in depth analysis of the relationship betwdssn ¢onsent, capacity and substitute
decision making provisions of ttéCCAIn intention, on papeand in application with OHIP

coverage criteria for their combined impacts on the health care of trans racialized youth.
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| asked corollary questions embedded | e g a | phil osophy gui ded
lens of laws as tactid§® How do statutes interact with real life experiences? How do rights work
across different areas of law and place where law happens? Are statutory rights effective if
affectedgroups barely know about them? | found that the rights of minors to make their own
decisions were ignored in family law custody and access cases. Even when the gender identity of
a capable minor child was central to a conflict between parents, and meslitabny and
future treatment plans were determinative, judges dismissétidB& rights of minors to be
informed, to consult and to decide. This dismissal undermined the autonomy development of
minors. My research illustrated the lingering paternalisiheaision makers, especially judges,
which manifests in cases involving mature minors and carries over {miman youth. Minors
and youth are already largely unaware of their rights. This study found that judges tend to
consolidate decisiemaking authdty in legal guardians. Legal paternalism is especially
dangerous for gender n@wonforming minors and youth who might have greater need for
medical interventions than cis counterparts and greater likelihood of conflict with guardians over
gender identity.

Demonstrating the benefits of interdisciplinary research methods is the third significant
contribution this work offerd.stated my affinity for the frameworks of legal pluralism and the
transformative paradigm early in my research pro€&&herefore, kconsidered the words and
actions of legislators, lawyers, doctors, parents and administrators about health autonomy for
minors and youth. | added the key phenomenological ingredient from discussions and

photographs produced by trans racialized youthge Bctors themselves. This qualitative

768 Spade 2012upranote 199.
769 Kleinhans and Macdonaldupranote 255 at 3i12.
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aspect provided a unique angle on how statutes, case law, interviews and photographs intersect
calling forth a richness and heterogeneity of data that is not typical of legal scholarship. Clinical
texts and Hansard@hives unfolded as subjects, which were intertwined with thedeston
narratives of the participants. To further my methodological aim to share my own privileged
access to legal information as a researcher, | provided participants with healthegghts |
information sheets in plain language.

Indebted to the insights of critical race theergy use of intersectionality extended beyond
race and gender because my recruitment methods and analysis included factors of gender
identity, disability and bodyize. Still, systemic and structural racism is extremely hard to prove
and to isolate in health care when multiple oppressions are also at play. My findings provide
usable evidence of the racism implicit in health care and law with specific referencesrse di
jurisprudence and several different authoritative clinical and diagnostic texts. | demonstrated
what many trans people understand experientially: that the diagnostic criteria for Gender
Dysphoriainth®SMVand OHI P&ds endor s e mé eligibility tritetiah e WP ATH
have differential impacts on racialized youth due to their structural vulnerability. This work
supports the scholarship on trans necropoliti
acknowledge the besieged material conditioison normative trans live&°

| gave current Canadian and Ontario context to the pioneering work of SingRetitsen
and Kwon in Child and Youth studies by showing the ways that law and medicine combine to
create additional barriers for trans ra@eatl youth beyond what white counterparts

experienc€/! These barriers continue beyond the traditional age of legal adulthood.

70 Haritaworn et al 2014upranote 13, Warsupranote 53, and Bhangupranote 49.
71 Singh 2013aupranote 50, GilPetersen 24 supranote 54, and Kwosupranote 15.
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Furthermore, this research suggests that the legal age of majority has now become outdated as a
marker for attaining adulthood stia especially given the heightened obstacles that trans
racialized youth must navigate in terms of health systems, professionals and service provider
organizations.

My work confirmed the findings of Pyne, Lee and Dadui in Trans studies, that tranzeatiali
youth perceive themselves and their families as intersectional and distinct from white trans
counterpart$/? | went beyond studies looking at barriers to health care access for trans youth to
theorizing organic responses to coercive pathology fromehsppctive of agency and
autonomy. Pathologizing medical models of transness were determinative in legal decisions such
as ODSP appeals made by youth diagnosed with gender dysphoria especially where appeals were
successful. | concluded that transphobialact of access to gender affirming care due to health
care provider incompetence or gatekeeping, and related issues of geographic distance and wait
|l i sts were key contributing factors behind ap
beingtrans.

| argue that the agentic or protective strategies used by participants in my study confirm
findings from other studies about trans (such as Trans PULSE) and structurally vulnerable
peopl eds deci si on rfdAs Shergin notes, fedoabt anchinalglisyme r al | y .
challenge systems of oppression characterize their agentic strdfégiesse shorterm
strategies were marked by the kind of ambivalence towards power thattBeterel:

performing identities, disidentifying with the gendnary, avoidance of medicehre,and

72 pyne 2018supranote 35, Leesupranote 53 and Dadugupranote 124.

73 Scheim et al 2013upranote 74, Scheim 2013%upranote 82, Namaste 200€ypranote 75, Rotondisupra
note 83 and Quesada etsipranote 151.

774 Sherwin 1998supranote 157 and Sherwin and McLeeuipranote 181.
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hiding.””® Participants may have performed to meet diagnostic and eligitniligria butdid not
conform. My findings also revealed participants carrying out the following autoitoitding
practices: setidvocacy, ntentional social networks, sekpresentatiorand integrated selfhood.

| engaged with questions central to health equity law: How dod4@@A measure up in
practice to its aspirations of autonomy for all capable people and streamline substitub decisi
making? Is health policy responsive to the wishes, bodies, and families of trans racialized youth?
In answering thesguestions] di d not position Aautonomyo and
synonyms. And rather than seeing the decision itself as the mastamipoutcome of decision
makingl appl i ed Nedel sky o s’®ragréed with llencaricepiondf o n o my t
rights as relationships that create duties for governments. Policy makers and health care
providers cannot magically grant autonomy but, @ard should, foster autonorpyoducing
conditions. I f ound h o wpeodueing,conditiores tid néteadequiatelyk y 6 s
theorize what trans racialized youth experienced. Autonomy is a socially and politically enabled
practice. My findings syport what Roberts and other feminists of colour have observed which is
that justice is a crucial process that fosters auton@hfhereforemy list of autonomy
enhancing factorareinformation sharing, access to justice, transparency of power in
relationsips, personal responsibility, selfvareness, and interdepender&rem this belief in
justice and my desire to do justice by the courageous and resilient focus group participants |
propose several recommendations.

Based on the combination of my legaleasch and qualitative methods | have identified the

following list of actions and policy interventions. | assert that these actions would greatly

75 Butler 1997asupranote 212 at 14347.
776 Nedelsky 198%upranote 157.
""" Roberts 1998upranote 157.
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improve the exercise of autonomy for trans racialized youth in health care decision making in
Ontario.
T ChangeOHI P6s policy so as not to require heal

Standards of Care v7 in order to approve subsidized treatments.

1 Broaden health care coverage for services affecting trans women the most such as

electrolysis, voice therapgndimprove the coverage for top surgery.

1 Facilitate changing identification documents to match name and gender for those born

outside Canada.

T Amend theHealth Care Consent Atd allow young capable people to exclude specific
family members from the autoni@substitute decision maker hierarchy (s. 20) and allow
for use of a community organization, or chosen family using a Power of Attorney for

Personal Care (POA).
1 Mandate public legal education and advocacy support for youth about health care rights.

1 Do notrepeal OHIP+ pharmacare for youth 25 years and younger who are covered by

their parent8private health insurance plans.

My research findings in terms of heath consent statutes and jurisprudence are Ontario
focused. Some issues however, such as the cibietween family law and health law are live
issues in British Columbia as well and will likely continue to be litigated across Canada until an
appellate court sets a precedent. Furthermore, findings related to my focus group are urban and
Greater Torord Area specific and therefore not applicable wholesale to remote or reserve
community youth experiences. addition | found the ability to consult with lawyers

challenging these cases in three different provinces extremely helpful to understand what
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arguments were made by counsel and rejected by judges. Therefore, an avenue for further
exploration of progressive legal arguments would be through court transcripts in cases involving
health rights of trans youth rather than just the final written decisfgnsges.

This project marks new directions for commurtiigsed research including how to design and
deliver public legal education for minors and youth about health rights; more specific work to
understand what doctors know and believe, and how to tesith ltare providers an
intersectional approach to fostering the conditions of autonomy is needed. This further research
is critical in the face of recent political acts to remove information about gender identity and
sexual orientation formerly provided elementary school minors through health curriculum.
Curtailing health information sharing in schools means an even greater reliance on health care
providers and other trusted adults to raise awareness that could save the lives of trans racialized
youth.This research followed the path of possibilities for nourishing autonomy in decision

making over the long term beyond just the assertion of rights.
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Appendices

Appendix A: Pre-Group Questions for Focus Group Participants

1. What kind of role do health care professionals and social services workers play in
your life?

2. How do you t# your experiences in order to access health care? Use words and
images.

3. How would you describe the relationship between yourself and the communities

you feel a part of /take part in?

How would you describe and navigate the burden of representéitsaif as a
marginalized person?

What health services do you use?

What health services do you need but do not have?

Which services are transitioelated,and which are not?

What barriers exist for you in getting the health services you want?
What solutions would you propose to policy makers?

What solutions would you propose to service providers?

How best would you like to receive, review and exhibit the results of the focus
groups and research?

e

RBEROOo~NO O
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Appendix B: Photography Prompts for Participants

The following prompts were used on Day 1 and left with the participants for their image creation
week culminating in Day 2:
1. How would you describe the task of representing yourself as a trans bipoc person?
2. How would you describe the relatigmp between yourself and the communities you feel
a part of /take part in?
3. What kind of role do health care professionals (doctors, nurses, therapists) and social
services workers (OW, ODSP, CAS) play in your life?
4. How do you tell your experiences and yadentity in order to access health care? Use

words and images.
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Appendix C: Photograph Analysis Rubric

ST S D S T ST

What do we see/ dondt see?
What is shown?

What do we feel?

(How) do we relate?

What does what we see/ dondt
How would we use thipicture?

What is the context for the photographer?

S

ee

signify
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Appendix D: Discussion Questions for the Member Checking Session

1. What elements did you emphasize in telling your story to health professionals?

What did you hide or change when telling your storlggalth professionals?

3. Did you manipulate (your understanding of) diagnosis to get what you needed? If
so how?
4, Were you allowed to make your own decisions or did someone else make

decisions for you? If someone else made decisions, what did you thinkladout
process?

5. Have health practitioners consulted with your parents or other decision makers
about your healthcare?

6. When you were under 18 years did this happen and if so how?
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Appendix E: Focus Group Agenda

Consent and Coercion in Health Care Baxis

2 Day Art & Discussion Workshop with Trans Racialized Youth April 2017

Flexible Itinerary

Day 1 (6.5 hrs)

11:0611:15
11:1511:30

11:3012:15

12:151:00

1:00-1:45

1:453:30

3:30-3:45

3:455:30
5:30-6:00

Intros of participants and ice breaking exercises

Overview of project themes of consent and autonomy irhluea decision
making (recorded)

Consent and confidentiality foritistribute supportive resources list with time
for discussion of préocus group questions (recorded)

Digital ethics exercise/games; include photanpositionJighting, editing,
consent, privacy (recorded); distribute and explain the consent form for photo
subjects.

Meal and fresh air.

Sign out cameras using serial numbers; photography exercises in pairs with
prompts

Break

Health care decision making autonomy discussion (recorded)

Checkout using photos. Sign out cameras, honoraria and tokens.

Day 2 (6.0 hrs)

11:0612:30
12:30-1:30
1:30-3:30

3:30-3:45
3:454:30
4:30-5:30

Checkin and review of consent issues and fgrloek at art that people created
Enjoy meal while participants present their art

We link art to the themes of consent, representation, coercion

(recorded)

Break and snacks

Discussion of creative solutions to health barriers (recorded)

Review of next steps such as member checking session
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Appendix F: Information for Youth about Consenting to Treatment in

Ontario

According to theHealth Care Consent Act996, c. 2, sched. AHCCA)there is no fixed age of
consent in Ontario when it comestliealth treatments. Even children under the age of 12 can
make decisions about their health care as long as they can demonstrate the capacity to make an
informed decision. Ages of consent are different in each province.

To ensure you make an informed id&m, your doctor must tell you the following things in a
manner, and using language, you can understand: types of treatment options, benefits, risks,
short and longterm side effectandconsequences of not having the treatm¥our doctor

must alsdell you about your righto a second medical opinion.

Who determines if a person has the capacity to make a ded@idya@ doctor or a health
professional can find you incapable of making a deciSi®fihey must tell you if they make this
finding. Social workers, teachers goarents cannot determine your capacity to make a treatment
decision.

Incapable means the doctor believes, after speaking with you, that you are not able to understand
all the information about the treatment and/or you are not able to understand whadtappgrt
if you take or dondét take the treat ment.

A finding of incapacity does not act like a blanket covering all future treatment decisions. If you

are found not to have capacity for a particular decision at a particular time, then the doctor will
askaSubstitute Decision Maker (SDM) | ike a pare
Society Worker to decide for you. You have the right to choose your SDM from a list of eight
categories of people listed in s. 20 of KECA Social workers, doctors aaster parents are

not on that list, although they caelpyou to make the decision.

Having a disability or being disabled does not automatically make you incapable.
It does not matter if the SDM thinks your wishes are unreasonable or undesirablie twithe
standards.

"8 The list of health professionals who can find you incapable iscfan the Regulated Health Professionals Act
1991. The rule is that a health doctor can only find you incapable of making a decision about a treatment they
themselves can recommend. For example, a dentist cannot find you incapable of deciding to teky blpciker
drug. That said, if you take a holistic view of your health you may find it useful to speak to different specialists
about how the pieces of your healthcare fit together.
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The SDM must be led by your values and your perspectives. If you are 16 or over the SDM has
the additional rule to follow what your wishes were when you were capable, by checking what
you wrote down or said to the SDM or other people.

If you want to challenge your doctorods finding
Capacity Board (CCB). The CCB can also change your SDM to a person of your choice, if that
person agrees to that role and both of you are at least 16 years whilMteed to contact the

CCB. Once you tell them why you are contacting them they will provide you with forms to fill

out and sign in order to start your application. It is a very good idea to speak to a legal clinic or a
lawyer about applications to ti@&CB.

Creating a document called a Power of Attorney for Personal Care (POAPC)

is another option for supported health care decision making. It does not require a court process.
You must be at least 16 years old to appoint an attorney for personal dale iawhile you are
capableThe attorney that you give power to does not have to be a lawyer, and they should be
someone you trust who knows your values and belidgfe POAPC document requires your
signature and signatures of two witnesses. If yodcaned incapable for a particular decision,

the person you choose as your attorney for personal care would automatically become your
SDM, trumping relatives and CAS worke¥§hen you are capable again, the attorney does not
make decisions for you.

Speakig to a lawyer about the role of an attorney for personal care is highly recommended
because their duties are quite a bit broader than those of an SDM and includes other areas of your
life such as housing.

If you want to cancel the POAPC, you can revok®yitvriting down that you revoke the
POAPC and have two witnesses sign that they watched you sign the revocation. All of you
should include the date that you are signing. Keep the original POAPC and the revocation
documents together in a safe place.

Usefd Resources

College of Physicians and Surgeons of Ontario

Phone: Public Advisory Department at 49672603 or 18002687096, extension 603
Website:http://www.cpso.on.ca

Contact them if

A you have qmeabduthowysur doctor aommuaieated with you, the

information they kept or shared with others, the treatment you received, or how your consent was
given or not given for treatment
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Consent and Capacity Board

Phone: 416327-4142 or 1866 777-7391 (tolHree in Ontario)

Website:http://www.ccboard.on.ca

Contact them if

A your doctor has said you are not able to ma
A you are at Il east 16 vyeautsDedsionlMakend want t o c

Justice for Children and Youth

Phone: 41©20-1633 or 18669995329 (tolHree)

Blog: http://jfcyl.blogspot.ca/

Website:http://www.jfcy.org

Contact them if

A you want information or | egal advice
A oware looking for a lawyer to represent you in court or at a Board hearing

Office of the Provincial Advocate for Children and Youth

Phone: 4163255669 or 18002632841 (tolHree)

Website:http://www.rovincialadvocate.on.ca

Contact them if

A you have questions about health care rights
A you feel that someone is violating your hea
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Table of Photographs

Table 1. List of Photographsde p.vii)
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Alone Together
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Flags
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Sakura | Light After Dark
River
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The Ground is a long way down but there is more than one way to be grounde
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Discarded, Forgotten and Hidden. Sometimes Compartmentalized
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Community, Family, chosen or otherwise taking on the world together
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