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ABSTRACT

This dissertation investigatéise relationship between doctrines ahdtoric of sustainable
developmen{(SD) and their compatibility with robust notions of migrant justicese migrant
workersbuilt Masdar City, Abu DhabiOs Osouart city,O as an entry point to examine this
relationship. Drawing on Amartya Sen, | rely on a critical capabiiigesed environmental justice
lens that focuses on thell range of opportunities migrants have at hometheir destination
country, and anywhere in betweé&lhile this lens offers a meaesds distinction and a pluralistic
notion of justice, it must be further specified and supplemented by explicit accounts of structural
constraintsThe focus thereforejs on movementandsupportivecapabilitiesandthis account is
further supplemented by Third World Approaches to International Law (TWAIL) and Critical
Developmenttudiesthat build on postolonial and posstructural critiquesfoSD.

This multilingual piojectrelieson interviews of Pakistani returning migrant workers and
government officials; civil society members based in the Gulf region; and Masdar CityOs student
residents as well as ethnographic reflection notes taken in the UAE and Pakimssa.d&
supplementa range of international and domestic laws on labour migraegal and policy
instruments on sustainable developmease lawjnternationalorganization reportSUAE and
Pakistanigovernment documentandpublicly available information published by Masdar.

Themulti-scalaranalysis that follows reveals how tinéernational migration regime creates
multiple statusesaffording insufficientprotection to migrants in an irregular situation. This is
further @mpounded by how the Emirdabour migration regime allocates certain workers to
sectors based on race, gendgass.etc. Even the ways it is subvert@ttentivize and reinforce
irregularity and precarity for the most vulnerable. Ultimatélgrgue that while irregularity and
precarity are mentioned the Sustainable Development Goals that seek to Oleave no one behind,0
sustainable developmentOs-eumernist logic and unidimensional view etonomiecentred
growth waters down its social content. In @tiies such as Masdar, the status quo is sustained
while marginalizedand racializedmigrant workers building ecoities are erased in pesi
futures. This projectOs focus on an-ih monarchycontributesto the growing literature on
environmental justice in the global South dduson capabilitiesadds tatheoreticaldebats on
the OjusticeO in environmerjiestice.
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CHAPTER 1: Introduction

OThey showed us a moonEthat if we go there, our life would be set.O
3 Sahil, Pakistani returning migrant who workedtiou Dhabi, United Arab Emirates

In the scorching summer heat, | sat on a bench next to the iconic wind tower of Masdar
City (Masdar), Abu DhabiOs mfiilion-dollar ececity that was launched in 2006This wind
tower Barjeelin Arabic) is a traditional passive ventilation system designed to capture the
desertOs breezes and cool the air by as much as 20 degrees Celsius. However, like most things in
this project that had aimed to be the worldOs first Ocarbon neutrah@eQeaity,O it is an
experiment in progress that now stands somewhat deserted. Sitting next to the tower and giant
yellow letters that read Ohappiness,O the only other person | could see outside was a worker
sweeping the floors. | tried making conversatiathvaim but noticed a few men sitting a bit
further by a cafZ, watching our interaction. The moment | took a few steps back, one of them
approached the worker and asked him what | had wanted. We exchanged quick apologetic
smiles and | walked back inside the airconditioned OKnowledge Cen@ewhich houses what
used to be Masdar InstituteOs library.

While | could not speak to this worker, | was reminded of a conversation | had earlier that
summer of 2018 in Karachi, Pakistavhere Iformally interviewedreturning migrant workers.
Sahil, a site engineer who had worked in Abu Dhabi for a few mdmdkisnot been paid his
salary throughout his stay there. SahilOs employer had also confiscated his passport despite it

being illegal to do soWithout his pasport, he described how he always felt afraid to leave the

' Federico Cugurullo, OUrk;an ecwdernisation and the policy context of new-eitg projects: Where
Masdar City fails and whyO (2016) 53:11 Urban StudiesEP4BB.
" Confiscation and withholding of travel documents are included in the ILO indicators for forced labour
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industrial area where he worked and lived or speak to anyone about his working conditions.
When | asked him what had brought him to Abu Dhabi in the first place, he respOidey
showed us a namEthat if weOd go there, our life would be set.O

Throughout my fieldwork in the United Arab Emirates (UAE), | reflected on my
conversation with Sahil and the many different OmoonsO Pakistani returning migrant workers
spoke of when | asked them what hed to work in the UAE. Sometimes in blue overalls,
orange vestand hard hats, sometimes climbing makét ladders on buildings, catching a
water break under a flyover, the only visible people in the UAE outside in the heat were migrant
workers like thecaretaker in Masdar and Sahil in Karachi. Yet walking through MasdarOs
OvisitorOs deck,O there was no representation of the predominantly South Astammadke
up more thars0 percent othe UAEOs population amdore than 8@ercent of its workforcé.

As a Pakistani who grew up in the Gréfyion | was hardly surprised. During my
undergraduate studies in the UAE between 280E8, | watched the aiich monarchy slowly
starting to market itself as a hub for renewable energy, aiming to diversifpiterag.

Meanwhile, migrant workers who helped build UAEOs famous skyline, artificial islands, and
OsustainableO development projects continued to toil in appalling conditions. Storiesgjreport

the stark contrast between the Ofantasy cities of plehandegxploitation of lowskilled

#n contrast to other countries in the Gulf region which have population registries like Kuwait and Oman,
the United Arab Emirates does not yet publish population figures and demographic characteristics of the
resident population in real time. This numkisean estimate that is based on demographic data available

on Gulf Labour Markets and MigrationOs web8#&!()*)+,-./" "#$%#&'()*'+&%,-%.,./0*'(,1%2+&(3(14%
(1%'5+%!"#%67%8,/1'27%,-%8("'(9+1&5(.%:&+0+8'+3%8 01 284G e i )ED. :;)-<'(,*8):,7- [
"=1>?@),3)63.'7-3,-.A'B::C;ADD*234E,*8).,7-FB*B2); G4&7C23).,18.; <, G GB.@). GH>
172-:8H343,:,+.-;B,CG.3.I1:.< G72-:8,.; G=I$DI"#;%A/6*($%B+28+1*4+%3(&'2(6/'(,1%,-%+).0,7+3%

. 10%'(,1%:*4+3%>C%*13%*6,D+@%67%1*'(,1*0(' 7 R4 EIQ=IUIBEK 26),'L:):,;:,1;'M.-..8'0"=IN?"
)@),3)63.'7-3,-.A'B::C;ADD*234E,*8):,7-F@®2bRE.8l.-))*. (,;:8,62:,7G4EC37TH.&7C23);, G

)*.< & G-<G67@GBH3):,7-)3,:HBG872@-< GOG=!PD

$ Federico Cugurullo, OHow to Build a Sandcastle: An Analysis of the Genesis and Development of
Masdar CityO (2013) 20:1 Journal of Urban Technolo§$23



migrant workerandprotests linked to higprofile international projects such as the construction
of theNew York University Abu Dhabi campus, GuggenheamgFIFA World Cup stadiums
attracted international attentidi€ould UAEQs aspiration to be a leader in a @jldstureO
through projects like Masdar City provide an opportunity to reimagine other relationships,
tensions, dependencjesd hierarchies such as its reliance on and treatment of migrant workers?
Will MasdarCity, Ospaceship in the deg@take migrant workers to the many moons that are
promised? Is thergpacefor migrant justice in this posil future? These are the questions that
inspired this research project.

While anecdotes such as the one abowendature literature on migrant workers in the
Gulf and similar observations have animated much of the discussion, they tend to present a
homogenous view of migrant workers as victims, leaving out the institutional structures that
enable these conditiomsdpresenthem as unique to the region. The glimpse above, for
instance, starts at the workplace (Masdar City) in the receiving state where the worker is unable
to speak freely and ends witlieturning migrant worker@siote.However, it does nanclude
the GabourcampsO where workers live, the journey that brings migrant workers from South Asia
to the UAE or the spaces where migracemassert a sense of belonging. Neverthelesanit
illustrate the challengesd speaking to migrant workeis Masdar City, my positionality as a
researcherand the juxtaposition that invites us to consider possible futures for the migrant

workers building ecaities.

> See for egOUAE: Abuses at NYU, Louvre, Guggenheim Projddtan Rights Watc{l0 February
2015), online: <https://www.hrw.org/news/2015/02/10fahasesyu-louvre-guggenheinproject>.

:Ariel Kaminer & Sean OODriscoll, OWorkers at N.Y.U.Os Abu Dhabi Site Faced Harsh ConftigonsO,
New York Timegl9 May 2014), online: <https://www.nytimes.com/2014/05/19/nyregion/woidiers
nyusabudhabisite-face harshconditions.html>.

QGskee GYnelSpaceship in the Desert: Energy, Climate Change, and Urban Design in Abu Dhabi
(Durham: Duke University Press Books, 2019).
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Indeed the gbstParis enthusiasm@® build secalled sustainable, green energy
development mjects is evident not only in places like Masdar City but also in legal and policy
circles While internationalabourlaw attempts to incorporate sustainable development, it
remains at a crossroads; its regulatory structures remain Oout of sync watst tin@jority of the
workforce of the SouthNQabourmigration has become increasingly temporary in nature
nonttraditional, precarious forms of work are proliferatiigeanwhile, in September 2015
United Nations member states adopted the 2030 AgeEndSustainable Developmeiithrough
its 17 Sustainable Development Godlpromises to eradicate poverty and achieve sustainable
development worldwide by 2030, pledging to Oleave no one béhiNdt@nly do the SDGs
explicitly include migrant workergut the latest internationahstrument on migrant workers,
the United Nations (UNglobal Migration Compactlso endorses SD and is rootedha
SDGs. Accordingly, labour standards are increasingly being framed in terms of SD.

| use Masdar, Abu Dhajas an entry point to investigate the relationship between this

OposParisO enthusiasm towardscatled sustainable development projécismd the worsening

P Dayna Nadine Scott & Adrian A Smith, OSacrifice Zones in the Green Energy Economy: The New
Climate RefugeesO (2016) 26 TransnatOl L & Contemp Prdig8371

N Adelle Blackett, Development, the movement of persons, and labour law: trade and aid vs. reasonable
labour market acce@sinTonia Novitz, David Mangan, & British Acadenijhe role of labour standards

in development: from theory to sustainable practj&®ish Academy original paperbacks (Oxford:

Published for the British Academy by Oxford University Press, 2@t1).143

Rlbid; Novitz, Tonia. "Supply Chains and Temporary Migrant Labour: THevRace of Trade and
Sustainability Frameworks." Iniamond Ashiagbor, edRelmagining Labour Law for Development:

Informal Work in the Global North and SoytHart Publishing, 2019At p 191E212.;Judy Fudge,

OPrecarious Migrant Status and Precarious Employment: The Paradox of International Rights for Migrant
WorkersO (2012) 34 @p Lab L & PolOy J 8832.

= United Nations General Assembly Resolution adopted by the General Assembly on 25 September 2015
A/RES/70/1 21 October 2018tps://www.un.org/ga/search/view_doc.asp?symbol=A/RES/70/1&Lang=E

" Mike Hodson & Simon Marvin, OUrbanism in the anthropocene: Ecological urbanism or premium
ecological enlaves?0 (2010) 14:3 City 28 3.;Peter Newman, OSamable cities of the future: The
behavior change driverO (2010) 11 Sustain Dev Palilfe SzeFantasy islands: Chinese dreams and
ecological fears in an age of climate crigi3akland, Californi& University of California Press, 2015).
Cugurullo, OHow to Build a Sandcastidpranote 4.Other approved projects for eciiies include as




conditions for migrant workers that these projects rely on and perpéoatewing from
environmental justice scholars such as Julie Sze, this project aims to bescaldtii.e., take
different spatial and temporal scales into account in building a complete analytical picture.
Given the limits of methodological nationalinand migration scholarsO tendency to focus on
domestic policies, this project considers both international and domestic régimesegulate
migrant workers? Situating the discussion of migrant workers in the UAE within broader
debates in internationkw and policy allows us to challenge some ofréggon’s stereotypes
and the OexceptionalismO that featitezature on the oitich monarchies of the GuR.
Accordingly, the following research questions frame the rest of the disser{a)itvow andor
whom do the international and Emirati regimes regulating migrants hinder and expand
movement and supportive capabilities?Winat does MasdarOs story tell us about whether the

SD concepts furthering migrant workersO capabilities?

citedby Federico Cugurullo: Zira Island (Azerbaijan), Logrono Montecorvo eco city (Spain), Tianjin,
Xinjin Water City, Caofeidian, Wanzhuang (China), Babcock Ranch (Florida), Greensburg (Kansas),
Whitehill-Bordon, Imerys, North West Bicester, Owenstown, Radkheestowns (UK), Incheon,

Songdo (South Korea), Rawabi (Palestine), Punggol (Singapore), Blue City (Oman)

" Sze,supranote 11.

* This can be referred to as the conflation of national interests with the purpose of social sciences
wherein migrants are often treated as objects of politics and not political actors and there is a tendency to
study howmto manage migrants most effectively in state interédstdreas Wimmer & Nina Glick

Schiller, OMethodological nationalism and beyond: n&siate building, migration and the social

sciencesO (2002) 2:4 Global NetworksEBRY.; Per”, Davide & John Solomos. Olntroduction: Migrant
Politics and MobilizationExclusion, Engagements, IncorporationO (2010) 33:1 Ethnic and Racial Studies
1.

'* When speaking of regime, | am referring to KrasnerOs definition of them as Oprinciples, norms, rules,
and decisiormaking procedures around which actor expectations coniresggiven issuareaO

Krasner, Stephen D. (1982) OStructural Causes and Regime Consequences: Regimes as Intervening
VariablesO, International Organization , 36 PIB. Some commentators such as T. A. Aleinkikoff

argue the calling the Oglobal goveg®nf migrationO a regime Owould overstate the level of legal
development.O International Legal Norms on Migration in International Migration Law at p. 474

> Dermot Feenan, e@xploring the OSocioO of Sotiegal StudiesPalgrave Socihegal Studies

(Palgrave Macmillan UK, 2013).

'Q Ayelet ShacharSeleting By Merit: The Brave New World of Stratified Mobili@xford University

Press).
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Broadly, | am inteested in how SD and migrant justi@onverge and diverg¥ and
how international migratiodabour, and environmental law intera€tThe urgency to cope with
issues related to climate change and migration warrant a redrawing of disciplinary boundaries.
Indeed it has been argued thatistinct legal field organized around the concept of a Ojust
transitionO to a lower carbon economy could bring together some of these differentfistrands.
suggest that by putting migranbrkers in the center of the debates can better understand how
to protect other disadvantaged groups that are often on the losing end of sustainable development
Pa holistic concept that was designed to address the tensions it now manifests. Theoretically, |
am interested in whether ataral capabilitiesbased environmental justice lens can be
formulated and exploring what insights this lens can offer.

This chapter will first start by introducing some of the relevant concepts and terminology.
It will then connect sustainable developm&niigration. This will be followed by a discussion
on why a critical capabilitiebased environmental justice lens that focuses on migrant workersO
capabilities is useful and hatis projectemploysit. | propose using movement and supportive
capabilities as an evaluative lens and supplement this with theoretical insights from
environmental justice, critical development scholarshia a principle thaavoursworseoff
agents. The chapter will concludgth a description of research methodsl & few

clarifications.

|
‘P'MB)-:)3'TB7E);:/'UM7-@.8*.-1.;)-<'K,@.8*.-l.;",-'V-..8-):,7-)3'5.%)3'W78E;'7-'(,*8)-:'5)6 78 X '#"

#RF

‘N Chantal ThomagOConvergences and Divergences in International Legal Norms on Migrant Labor
Labor Law and Development: Perspectives on Labor Regulation in Africa and the African DiasporaO
(2010) 32:2 Comp Lab L & PolOy J #882;Sara L Seck, OTransnational Labour Law and the
Environment: Beyond the Bounded Anbmous WorkerO (2018) 33:02 Canadian Journal of Law and
Society / Revue Canadienne Droit et SociZtBD157.

'R David J Doorey, OJust Transitions Law: Putting Labour Law to Work on Climate ChangeO (2017) 30:2
Journal of Environmental Law and Practice; ScarborougB2ZZH
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1.1 Migrant Workers

This project relies on the International Convention on the Protection of the Rights of Al
Migrant Workers and Members of Their FamiliesO (Migrant WorRers’ention) definition of
migrant workers as a stanrg point.= A migrantworker is defined as "a person who is to be

engaged ohas been engaged in remunerated activity in a State of which he onsha is

|

nationa
The literatureon migration has often challenged Ocategorical fetishismO whereby

caegories such as Omigrant workersO and OrefugeesO exist Oas empty vessels into which people

can be placed in some neutral ordering procés3efinitions of categories such as migrant

workers, refugees, internally displaced persons are sometimes con§igetiey related

labels® and arechallengingo apply to discrete groups of migrants in practice; there are myriad

= United Nations, Internati@ Convention on the Protection of the Rights ofMigrant Workers and
Members of Their FamiliesO (Migrant Worké&shvention), GA Res 45/158, UNHCHR,"&ess,
A/RES.45.158 (18 December 1990)

" 1bid.

" Heaven Crawley & Dimitris Skleparis, ORefugees, migrarither, both: categorical fetishism and the
politics of bounding in EuropeOs Omigration crisisOO (2017) 44 Journal of Ethnic and MigratioP Studies 1
17.; Daiva Stasiulis, Zaheera Jinnah & Blair Rutherford, OMigration, Intersectionality and Social JusticeO
(2020) 2020:14 Studies in Social Justi€é2 1L

" G Scalettaris, ORefugee Studies and the international refugee regime: a reflection on a desirable
separationO (2007) 26:3 Refugee Survey Quartefy03@Rieko Karatani, OHow History Separated

Refugee and Migrant Regimes: In Search of Their Institutional OriginsO (2005) I7Raf(jee L 515
541.Katarani argues that the artificial distinction between OmigrantsO and OrefugeesO emerged from
conflicts between the way United States and the International Labor Organization (ILO) and United
Nations (UN) wanted to deal with Seconbrld War European displacement. While the UM plan

favored a single international organization, the US pushed for an institution with specific functions with
the goal to protect national migration and refugee policies from international influendatt&€he
recommendation was accepted and what emerged was a fragmented international framework; the ILO
was forced to concentrate on its traditional role to focus on migrant workers. This in part explains the
wide gap between the rights and internationatgution of the different categories. While refugees are
entitled to protection through a consolidated international regime based on the 1951 Geneva Convention
and a UN agency specifically mandated to protect their rights, there is no such regime ftatetieres
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of reasons that can motivate one to marel the same person may fit into different legal
categories either simultaneously or consecutiv&lgnigrant in an irregular situation, for

example, can be simultaneously categorized as a migrant worker, an asylumaseeketim

of trafficking. Indeed, as Zetter warns, the different labels are explicitly constructed to exclude
and disempowe?.

While acknowledging these challenges, | use the term migrant workers as it is relatively
broader than its counterpariifferentcategories can hawery realimpacts on the protection
afforded to them by international law. Migrant workarsalso sometime referredo as
Oeconomic migrantsO who move in search of economic opportunities and are arguably seen most
suspiciously by receiving states. | choose to focus on this group betcausesumed that these
migrants are moving in search of a belifier;, deciding with autonomy and political agency as a
matter of preferengeven if it is due to extreme hardships in their home countri€scusing
on migrant workers allows us to foreground the exercise of agency, as limited it may be, rather
than theabsence of it due to fear of death or bodily harm, whicadactivelytraditionally

attributed to refugees.

|

of migrants. These groups are left to the discretion of host countries which have focused their attention on
better management and control of movement rather than protecting rights.

"® Roger Zetter, OLabelling Refugees: Forming and Transforming a BuatatldentityO (1991) 4:1 J

Refug Stud 3B62.

> E Tendayi Achiume, OMigration as DecolonizationO (2019) 71:6 Stan L R&13509
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Figure 1.1°

Migrant workers and their families make up for ninety percent of the people who live
outside their country of origilAccording to the International Labor Organization, in 2Qh&re
were aboufl64 million migrant workers worldwidef which around 42% are femaleThe
Gulf Cooperation Council (GCC also referred to as the Galf)plitical and economic union of
Bahrain Kuwait, Oman, Qatar, Saudi Arabia, and the United Arab Emiratesg of the
primary destinations for migrant workers where they represent the majoritylabtheforce.N
The UAE has thenighest proportiomf migrant workersaccouning for more tha 80 percent of
its population Themajority work in constructiorand a significant proportion are from

PakistanR The focus, therefore, of this project is on Pakistani migrant workers involved in

" BQ MagazinelJAE: Estimates ofgpulation residing in the UAE by country of citizenship (selected
countries, 2014§Gulf Labour Markets and Migration, 2015) available online:
https://gulfmigration.org/uaestimatesof-populationresidingin-the-uaeby-country-of-citizenship
selecteecourtries2014/

% 1LO global estimates on international migrant workers: results and methodddggdyatalia Popova et
al, Open WorldCaf2018).

'* These numbers do not represent for all kinds of movement and do not incorporate repeat, return and
circular migrationDavid Weissbrodt & Justin Rhodes, OUnited Nations Treaty Body Monitoring of
Migrant Workers in the Middle EastO (2013)E2 Middle East Law Gov 71.

» H A Hassan & J Houdmont, OHealth and safety implications of recruitment payments in migrant
construction workersO (2014) 64:5 Occupational MedicinEs3sL
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construction and oth&3DO jobs that are dirty, dangerpaisd difficult” These workers are
especially vulnerable because their employment sector involves fléadioler, low skills, and
low wages” | chose to focus oRakistani migrant workeygiven PakistanOs history of partition

related migratiofi and that it hosts one of the largeambersof forcibly displaced persorié.

1.2 Precarious Work

Labourlaw scholars hae studied migrant workers or tempor#aigourmigration using
manydifferent lensesincluding precarious work, informal work, forced labour, informal work,
vulnerability, decent worlkandgood jobs. This project uses precarious work as the focus for
severakeasonsPrecarious work is a defining feature of contemporary work in both the Global
South and the North to the extent that its growth since the 1970s has been referred to as Othe
preariat.@ While scholarship on precarious work has dominated-inigbme countries, it is a
concept that has been a focus in both policy and academic circles. Often used in conjunction with
someother terms such as contingent, atypical, andstandard fans of work, precarious work

has become Othe most prominent label globally.O Rob Lambert and Andrew Herod trace it back

#= Migrant workers concentratetleér at the top and at the bottom of the labour laddé@)--,'K,'5,.:7/'
G(42*1'%0%*6,/2%0*H$%/1-,03(14%I/&'(8+%*'%H, 2% (1%L Ph<+-HMRANSA'TB.'Z.<.8):,7-[8.;;/"

"=1Q?Fat p 44.

%¢Emily Jane Cordeaux, OContrasting responses to migrant worker precarity in Canada and the United
Arab EmiratesO (2014), online: <http://summit.sfu.ca/item/1482GB>.

# Sarah Ansari, OThe Movement of Indian Muslims to West Pakistan after 1947: PReltited

Migration and its Consequences for the Pakistani Province of Bidd@ith M Brown & Rosemary

Foot, edsMigration: The Asian Experienc® AntonyOs (London: Palgrave Macmillan UK, 1994) 149.

## United Nations High Commissioner for Refugees (2020) Global Trends: Forced Displacement in 2019,
online:<https://www.unhciorg/5ee200e37.pdftJnited Nations Human Rights Council (2018) Report of
the Special Rapporteur on the Situation of Human Rights Defenders, UN Document A/HRC/37/51.
#12H'L:)-<,-*' K5+%B2+8*2(*'$%K5+%L+H%A*14+2,B8EMEO*&R. .<,:,7-'.<'057-<7-/'\|SJ'W.N
_789/'W_A'%377E;628hk.E,I/"=I$?F
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to Dorothy DayOs article in 1952Arne L. KallebergOs early definition©precarious workO as
Oemploymerthat is uncertain, unpredidtie, and riskyfrom the point of view of the workerO is
a good starting point because it emphasizesidts features as Ouncertainty, insecurity, and
instability. R

In comparison, mindful of the role of social location and context, Leah Vosko defines
prearious work as:

Precarious forms of work involve those that limit social benefits and statutory
entitlements, job insecurity, low wages, and high risk dielalth. It is shaped by
employment status (i.e., s@fmployment or wage work), form of employnéie.
temporary or permanent, pdime, or fulttime) and dimensions of labour market
insecurity as well as social context (such as occupation, industry and geography) and
social location (such as gender, race and political economic conditfons).

RodgersO popular multidimensional model introduces multiple dimensions of insecurity. Adding
to RodgersO approach, Kountaris has further developed a conceptual framework where the five
key legal determinants of precarious work &t¢:immigration status pregausness; (2)
employment status precariousness; (3) temporal precariousness; (4) income precariousness; and
(5) organizational control precariousné$s

Precarious work featuré€3high exposures weorking conditionswvith harmful health

consequences®since precarious workease more likely to be in loweskilled OflexibleO jobs

#*Rob Lambert & Andrew Herod, eddgeoliberal Capitalism and Precarious Work: Ethnographies of
Accommodation and Resistar(€&heltenham, UK: Edward Elgar Pub, 2016).

“QDeirdre McCann & Judy Fudge, OUnacceptable forms of work: A multidimensional modelO (2017)
156:2 International Labour Review 1I84.
#P5)B'Z'a7;97/'U[8.1)8,72;'/bEC37HE.--A'T77)8<;")-'VEC87@.<'\-<.8;:)-<,-*'74'5)6728'()89.:'
V-;.128,:HX',-'5.)B'Z'a7;97/' B2+8*2(/&%#).0,7)+1'$%!13+2&*13(14%N*6,/2%G*2J+'%O01&+8/2('7%(1%
M*1*3*'0(11,33&2..-C;'[8.;;' G&\[/"==Q7?F '

#NNicola Kountouris, OThe Legal 2eminants of Precariousness in Personal Work Relations: A
European PerspectiveO (2012) 34:1 Comp Lab L & Pol@%46.pp. 21 and 27

#R ] Benach et al, OPrecarious Employment: Understanding an Emerging Social Determinant of HealthO
(2014) 35:1 Annual Review of Public Health 2283.




where their immigration status may be linked to their employkeg,ardess able tehallenge
these conditions througitollective bargaiing or other protections thitbouror employment
law can offerPrecarious workers have limitedaDtrol over their professional and personal
lives, leading to psychosocial strgand are alstess able to maintain stable families and
households:

Another discourse often used in tandem with precarious work is Ovulnerability.O Like
precarious work, vulnerability also started with narrower definitions that broadened and is
understood as a continm rather than merely low wages, union representatimhshort
employment contracts. Unlike precarious work, however, vulnerability features a predictive
elementhatattempts to Ocapture the potential of poor employment outd®mes

The danger of relyig too heavily on Omodern slaveryO and Oforced labourO is that while
they are undoubtedly grave concerns, the rhetoric and machinery adopted to tackle them often
gets linked to migration control which, like human trafficking, moves the policing from the
workplace to the borders. As Mark Freedland and Cathryn Costello note in theiigpakts
at Work Othe concern to single out and stamp out Omodern slaveryO can mask, or even support,
the legitimization of less extreme but still very real forms of exgiioih of both migrant and
local workers alike OFurthermoretrade unions often treat migrant workers primarily as
workers and not migrant workers with Oparticular and overlapping forms of oppréésion.O

Precarious work allows us to consider these oventgpjorms in a better way than forced

= bid.

$ McCann & Fudge, OUnacceptable forms of wosk@ranote 36.

$ Cathryn Costello, M R (Mark Robert) Freedland, & Oxford Scholarship Onhfoek University,
Migrants at work: immigration and vulnerability in labour lg®xford: Oxford University Press, 2014).
Atp 13

$ Gabriella Alberti, Jane Holgate & Maite Tapia, OOrganising migrants as workers or as migrant
workers? Intersectionality, trade unions and precarious workO (2023)T2# International Journal of
Human Resource Management 408P48.



laborOs focus on Ocoercion, control and deceptionO and without falling into the predictive trap of
vulnerability® Lastly, following Guy Standing, there is considerable attention on how the
Oprecariatdor Otransnatiah precariatt®exists simultaneously in different parts of the world.

More recently, the growing literature on precariousness highlights the increasing legal
stratification of immigration status that Otravel along downward trajectoridetan for

permanent residents and certain citiz&wsan result in legal precarity and loss of stafiis.O

1.3 Sustainable Development

Before articulating how migteon and sustainable development conpettmay be
worthwhileto define and introduce sustainable depeient briefly Many critics claim that SD is
Oan imaginary fantasy, literally a utoptatbat was Odeliberatéhand Oconstructivel§fdeft
ambiguous= However, as Dobson argues, the "search for a unitary and precise meaning of
sustainablelevelopment is misguided." Sustainable developmeliitesother political terms such

as justice and libertypound to be Ocontestatife hile it has been included in multiple treaties

|

$ McCann & Fudge, OUnacceptable forms of woskfranote 71

$> Standingsupranote 34.

$QNancy Fraser, Olnjustice at Intersecting Scales: On OSocial Exclusion® and the OGlobal PoorOO (2010)
13:3 European Journal of Social Theory B8AL.

$P Antje Ellermann, ODiscrimination in migration and citizenshipO (2020) 46:12 Journal of Ethnic and
Migration Studies 24&2479.

$NErik Swyngedouw & Maria Kaika, OUrban Political Ecology. Great Promises, Deadlock... and New
Beginnings?0 (2014) 60:3 dag B591 ;

$ROConstructive ambiguityO is often attributed to Henry Kissinger. See GaatffidRje, Lorna Lloyd,

and Alan Jamegd,he Palgrave MacMillan Dictionary of Diploma¢$rd ed, Basingstoke: Palgrave
MacMillan, 2003), p. 51

>=Frances C Moore, OToppling the Tdp&ustainable Development, Constructive Ambiguity and the
Environmental ChallengeO (2011) 58¥30; OThe great racd@e Economisi6 July 2002), online:
<https://www.economistom/speciateport/2002/07/06/thgreatrace>.(last accessed on 22 March
2021).

>' Andrew DobsonFairness and Futurity: Essays on Environmental Sustainability and Social Justice
(Oxford University Press, 1999).
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andgainedsupport, iremains a Owoolly concept, which lends ihtmy different interpretations.O
In fact, its vagueness and Ointerpretative flexibilityO appeals to a broad range, aficiatbng
international organizations, policymakers, private organizaticamsd even some social
movements.

Most scholars use th&/orld Commission on Environment DevelopmentOs (WCED)
Brundtland Commission Repo®(r Common Futurethat first popularized the term in 1987 as
a starting point to define the concept. Sustainable developmé&devslopment that meets the
needs of the msent without compromising the ability of future generations to meet their own
needs™ Reiterated in Principle 3 of Agenda 21 of the Rio Declaration on Environment and
Development, this is known as intergenerational justice (also known as intergenerational equity).
The dominant approach to this concept is articulated notably by Edith B¥@as who relies on
legal trusteeship, viewing OEarth and its resourcesEas a trust, passed to us by our ancestors, to be
enjoyed and passed on to our descendants for theiruse.O

Sustainable development also includesagenerational justice concerifsgalling for
justice within each generatign.lt has evolved into a concept with three pillars (economic,

environmental and social) which aims to be a holistic approach that integrates concerns for the

>" United Nations, U.N. Conference on environment and Development, Annex I: Rio Declaration on
Environment and Developent. A/Conf. 151/26 (Vol. I) (1992) (Principle 3), available online:
<http://www.un.org/documents/ga/confl51/aconflsd@6nexl.htm/>. Eileen Gauna, OEnvironmental

Law, Civil Rights and Sustainability: Three Frameworks for Environmental JusticeO (2012) 19:1 Journal
of Environmental and Sustainability Law 34.

># Edith Brown WeissQIn Fairness to Future Generations and Sustainable DeveIopmeat(ZCB 9.

>$ Critics have noted that this approach views generations as OmonolithsO linked through a chain of
transactions. See for e.dpssica EiseiRoxanne Mykitiuk & Dayna Nadine Scott, OOConstituting Bodies
into the Future: Toward a Relational Theory of Intergenerational JusticeOO (2018) 51:1 UBC Law Review
1E62.

>> Environmental Justice in the Renewable Energy Transi8&RN Scholarly Paper, by Uma Outka,
papers.ssrn.com, SSRN Scholarly Paper ID 2153118 (Rochester, Nal: Smence Research Network,
2012).



environment, economynd human welbeing>?Neverthelss, SDOs definition is as contentious
as its legal nature. Indeed in the-qftotedGab!’kovoENagymaros casehe International Court
of Justice (ICJ) did not endorse former ICJ Judge WeeramantryOs separatevaipicticargued
SD is Oa principle of inteational law®? Although SDOs position in international law remains
ambiguous, it is the guiding concept for Agenda 2030.

While it has evolved into a concept with three pillars (environmental, econamnuc
socialyRand has gone through countless attertipbe integrated and holisti8D is criticized for
compromising environmental protection and social aspé&ttpractice it most often takes the
shape of weak or shallow sustainability that ghesleast weight on social dimensiofiswWhile
these dimenens are generally understood to be compatible and mutually supportive, the social
pillar tends to be Omissiry@here is a whole body of literature dedicated to finding how to better

operationalize the social dimension through indicdfoldumerous schaks have made this

>Q|bid.

>PSeparate Opinion of VieBresident Weeramantry (Bab!’kovobNagymarogproject (1998) as cited in
Beno’t Mayer, OSustainable development law on environmental migratistarthef an obelisk, a bag

of marbles, and a tapestryO (2012) 14:2 Environmental law reviél33L Mayer writes, OFor Judge
Weeramantry, sustainable development is not just "'soft”" law', nor is it just 'aspirational': 'sustainable
development is a sstantive area of the law in a very real sense. Courts and countries must endeavour to
administer and implement sustainable development law, just as is done with other "hard" and established
rules'O at 129.

>NShyami Puvimanasinghe, OFrom a Divided Heritage to a Common Future? International Investment
Law, Human Rights, and Sustainable Development() in Shawkat Alam et ktexdational

Environmental Law and the Global Soy@anbridge: Cambridge University Press, 2015) 317.

*RMore recently a fourth pillar called cultural is proposed. See foP@&gaccini Margherita & Novitz
Tonia,Legal Perspectives on SustainabiliBolicy Press, 2020) Googigooks|D: aRPWDwWAAQBAJ.
Q=Sumudu Atapattu & Carmen G Gonzalez, OThe BBrhth Divide in International Environmental

Law: Framing the IssuesO in Carmen G Gonzalez et alpttsational Environmental Law and the

Global SoutHCambridge: Cambridge University Press, 2015) 1.

Q' Magnus Bostrdm, OA missing pillar? Challenges in theorizing and practicing social sustainability:
introduction to the special issueO (2017) Sustainability: Science, Practice and Policy, online:
<https://www.tandfonline.cordbi/abs/10.1080/15487733.2012.11908080>.

Q" See for e.gVirginie Woest, ODecent Work and the Sustainable Development Goals: A Guidebook on
SDG Labair Market IndicatorsO 92.
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argument centralizng justice instea®” As will be discussed later, a critical approach as one
inspired by environmental justice scholarship that highlightsumoequal environmentakactices
disproportionately affect vulnerable communities like migrant workers can foreground these social

dimensions®®

1.4 Connecting Sustainable Development and Migration

While SD is criticized for being av0ollyO concept that puts little emphasis on social
dimensionsthere areseveralwaysthe environment (conceived either as SD or environmental
protection) and migration are interconnected.

Firstly, debates on the migratialevelopment nexus (the complex interlinkages between
the two) have been ongoing from the turn of the last century and coincided with the emergence
of Odevelopmentalis@®>The vast schalrship on the migratiedevelopment nexus has been
revisited and reviewed biypanyscholars2@There has been a focus on whether there is a OlinearO
link between the twowhile initially migration was seen as a Oprohf@itnwas later seen as

process thatould be OmanagedO and a OtoolO to help promote development through remittances,

Q*sharachchandra Lele, OSustainable Development Goal 6: watering down justice concernsO (2017) 4:4
Wiley Interdisciplinary Reviews: Water e1224.

%4 pavid N Pellow, Resisting global toxics: transnational movements for environmental justideban
and industrial environments (Cambridge, Mass: MIT Press, 2007at p.4; Timothy G Ehresman &
Chukwumerije Okereke, OEnvironmental justice and conceptions of the green economyO (2015)
15:1 Int Environ Agreements 1EP7.

@>Adrian A Smith, OMigration, development and security within racialised global capitalism: refusing the
balance gameO (2016) 37:11 Third World Quarterly 22188.

QQsee for egNina Glick Schiller, OMigration and Development: Theorising Changing ConditionsO
Tanja Bastia & Ronald SkeldoRputledge Handbook of Migration and Developn{®uautledge, 2020)
GoogleBooksID: B3_QDwWAAQBAJ.; AKM Ahsan Ullah & Md Shahidul Haque, Olntroduction:
MigrationN Development DebateO in AKM Ahsan Ullah & Md Shahidul Haque TédsMigration
Myth in Policy and Practice: Dreams, Development and Degjgairgapore: Springer, 2020) 1.
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skilled migration andthe diaspora?®Since Nyber§s¢ rensenOs influential article on the
migrationdevelopment nexus, there are, as of 2017, O36 migration nexuses, and 3tntin
However, as Castles pointed out a decade@geiceconomic change and human mobility are
constantly interactive processes, so to ask whether migration or development comes first is
nonsensidaC®REchoingRonaldSkeldon, Peter Sutherlar@ormerUN Secretary GeneralOs
Special Representative on migration issaegued migratioms development=The debate has
been characterized as a Opendutiswihging back and forth from pessimists to optimists. The
migrationdevelopment OmantraO amdébates have been criticized for reinforcing
methodological nationalism, paying insufficient attention to Ohistoric and current dialectics
among global trade, capital accumulation, multiple displacement of peopleO and failure to
explore the Ohistoric andgoing unequal financial and corporate interconnection that have
enriched colonial centers by impoverishing colonies and postcolonial Stakdigu@nt agency is
promoted as the mechanism for maintaining these interconnettions.

Migration-development deates have also been criticized for using binaries such as
developingdeveloped, periphergore, northsouth. Attempts to unsettle these binaries, either
through empirical differences and variations amongst the different migration poles, point to the

QPBastia & Skeldonsupranote 66.

ONStephen Castles, ODevelopment and Migration or Migration and Development: What Comes First?0
(2009) 18:4 Asian and PaigfMigration Journal 44A471.

QR|pid.

P=peter D Sutherland, OMigration is development: how migration matters to 2 pdstebateO (2013)

2:2 Migration and Development 15156, Simon Dalby et alAchieving the Sustainable Development
Goals: Global Governance Challeng@outledge, 2019) Googlrooks|D: EwWuWDwWAAQBAJ.

P! Hein de Haas, OThe Migration and Development Pendulum: A Critical View on Research and PolicyO
(2012) 50:3 International MigratiorER5. For a critique see<8,)-"'LE,:B/'U(,*8):,7-/'<.@.37CE.-'
)-<'1.128,:H",:B,-'8)1,)3,;.<*376)3)C,’)3,;EA'8.42;,-*:B.'6)3)-1.*)E.X'0"=IQ?#PAII'TB,8<'Y 783<'
&2)8:.83H"IIRI"#NF

P Nina Glick Schiller, OMigration and Development: Theorising Chanp@ianditions@n Bastia &
Skeldon,supranote 66.
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diversities of development and migration trajectofigdere, Sandra Mezzadra and Brett
NeilsonOs workirawing on Marxim, is helpful forthinking beyond these binaries. They argue
that European borders extstinclude and exclude some migrants selectiv@&yne transit zones
are simultaneously zones of inclusion and exclusion where these processes can produce the
category of irregular migints.P>Marianne H Marchand also notes that postcolonial theory and
postdevelopment debates have not sufficiently entered migration stodiesthstanding a few
exceptiongShe analyses how migrants have been constructed as potential agents of co
devdopment and experis the last decade or so in gendered waysdftah silence local
knowledge and voices. This migrant is seen as thaeweloper who is part of what Escobar
described as the construction of development as a discursive formati@pparatu©that links
knowledge production to techniques of poWRRaghuram agrees and writes this hagded
processethatmake visible certain forms of migration and particular forms of development
while others becom@nvisibilised OShe argues thatdan produce migrant subjectivities in a
way that thednobile governable subject of migratidevelopmert is bothrequired to move to
strategize their human capital but also to act morally for the collective good of a distant

placécommunity.®\This versim is problematic because it makes the migrant responsible for

P$parvati Raghuram, OMigration and development: theoretical legacies and analytical

agendas in the age of rising powers 43 Parvaf8astia & Skeldonsupranote 66.

P>Sandro Mezzadra & Brett NeilsoBorder as Method, or, the Multiplication of Lab@uke University

Press, 2013).

PoMarianne H. Marchand)Migrants as OExpertsO or OAgentsO of Development? A Postcolonial Feminist
CritiqueO irProfessor Tine Davids et &§omen, Gender, Remittances and Development in the Global
South(Ashgate Publishing, Ltd., 2015) Goo@eoksID: 8mYdCgAAQBAJ; Marianne H Marchand,

OThe Future of Gender and Development after 9/lishkssrom Postcolonial Feminism and
TransnationalismO (2009) 30:5 Third World Quarterlye93%; Rahel KunzThe Political Economy of

Global Remittances: Gender, Governmentality and Neolibergligylor & Frangs, 2011).

PPMarchand OMigrants as OExpertsO or OAgentsO of Development? A Postcolonial Feminist CritiqueO
supra note 76.
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redistribution and makg sacrifices to ameliorate years of development failures. Most of the
literature adopts developmentalism which universalizes modernity and its teleology; migrants are
invited to participate in development if and when they legitirtizedevelopment discour8@

Apart from migrantdevelopment debates, there aranyways migration and
environment (whether understood more broadly or as SD) are connected. Not lahlgudand
environmental law connect through occupational safety and h&zads labouraw, itself, can
be seen as a component of the OsocialO and OeconomicO pillars of SD. Labour standards are, as
aforementioned, increasingly being framed in terms of SD and sustaindhifityration, too,
can be seen as a component of both social, ecanand environmental pillars. As
environmental justice scholars have argued, there is ample evidence that migrant workers in
industries as wideanging as construction, agriculture, servjeesl technology are subject to a
disproportionate burden of eneirmental harms and riskstom its inception, the environmental
justice movemenincluded migrant worker issues (as will be discussed in further detail in
Section 1.10).

Furthermore, climate change adaptation and mitigation measures also impact migrant
workers. Ececities like Masdar City tend to rely on temporary migrant workers for their
constructionSince these projects are usually isolated geographiealflyconstruction tends to be
seasonal and mobile, temporary migrant workers are easier to fanttleore profitable to
developers than lonterm, direct employee$.Another example is from the European UnionOs

PRIbid.

N=Thomas, OConvergences and Divergences in International Legal Norms on Migrant Labor Labor Law
and Development@upranote 18.

N' Novitz Tonia Gocial Sustainability, Labour and Trade: Forging ConnedfldnsMargherita, Pieraccini

& Novitz Tonia, Legal Perspectives on SustainabiliBolicy Press, 2020).

N"Payel Acharya, Bethany Boggess & Kai Zhang, OAssessing Heat Stress and Health among Construction
Workers in a Changing Climate: A ReviewO (2018) Ifigrnational Journal of Environmental Research

and Public Health 247.
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resource recovery industry, where migrant workers tend to do the Odirty®y Eeek. in the
Ogreen economy,O they are more liketgke ODO jobs that are dirty, dangerpaisd difficult.
Furthermore, migrant workers concentrate either at the bottom or at thethegdabourladderO;
ecocities in the Gulf region such as Masdar also rely on higkijed professionals. As Saskia
Sassen res, these highlgkilled professionals often also rely on lskilled workers to be able
to continue working in global cities like Abu Dhabi and DuWai.

Thirdly, there are a number of empirical connections between migrationthend
environment, particularly climate chandeis argued that climate changeOs threat to traditional
livelihoods and other impacts for the Oclimate vulnerableO in smafirigvislands and other
developing countries make migration a necesaitgimigrantworkers are often among the most
severely affected by climatelated risk$” By 2050,climate change is expected to displace as
many as one billion peop¥The Intergovernmental Panel on Climate Change deemed migration
as climate changeOs single gredtagact as early as 1990P Similarly, according to the
International Organization of Migration, in the ri890s a range of environmental pressures
forced up to 25 million people to leave their horffésn 2011, the ILO reportedOthere is

increasing evidnce of climate change becoming an additional driver of migration, both internal

N#*Nicky Gregson et al, ODoingetldirty workO of the green economy: Resource recovery and migrant
labour in the EUO (2016) 23:4 European Urban and Regional Studi&s54i Lieto, supranote 30 at

44,

N$Saskia Sssen,The Global City: New York, London, Tokfrinceton University Press, 2013) Goagle
BooksID: Mv10t_pBlnwC.

N>Working on a warmer planet: The effect of heat stress on productivity and decenRejookt, by

Nicolas Ma"tre Tord Kjellstrom, www.ilo.org, Report (201)9)9

NeBaher Kamal, OClimateitytants Might Reach One Billion by 205@VorldOJPS Newg21 August

2017), online: <https://reliefweb.int/report/world/climategrantsmightreachonebillion-2050>.

NPSteve Lonergan, OThe Role of Environmental Degradation in Population DisplacementO (1998) 4
Environmental Change and Security Project Report 11.

NN Oli Brown (2008) OMigration and Climate ChangeO Migration Research series no. 31, International
Organization for Migration, online:<https://olibrown.orgAgpntent/uploads/2®@01/2008Migration-
andClimate ChangelOM.pdf>
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and across border§R&nvironmental pressures and impacts associated with climate ¢banle
as land degradation, droughésd natural disasterparticularly a loss of tiditional livelihoods
drive this migration.

A 2019 International Labor Organization report further notes that the rising incidence of
heat stress also acts as a push factor prompting workers to leave rural areas to cities or other
countries¥It noted thathe most vulnerable workers in developing and emerging coursiels
as migrant workers in the construction secaoe the hardest hit by heat strB'sklore specific to
the UAE context, a recent Guardian investigation found Othousands of migrantotionst
workers employed on huge infrastructure and building projects ahead of next yearOs Expo 2020
exhibition in Dubai are likely to have been exposed to dangerous levels of heat?tress.O

Another survey from 1992012 in rural Pakistan showed that they a statistically
significant relationship between heat stress and-teng migration; heat stress forced people to
move due to its negative effects on both farm andfaon incomesand such migration was
more likely in poorer rural are&§Another @se study in Punjab found that people migrated
mainly to improve their level of income and reduce their vulnerabilities with respect to heat
stres¥®*However, it is important to note that this impact of Fetetss on odmigration is not

uniform across th Global South and depends on the initial income level of the country and its

NRMarek Harsdorff et alTowards an ILO approach to climate change adaptat®eneva: ILO, 2011).
R=Tord Kjellstrom,supranote &.

R!bid. atp18

R” Annie Kelly & Niamh Mcintyre, OWorkers at DubaiOs Expo 2020 likely to have suffered dangerous
heat stress@he Guardian3 October 2019), online: <https://www.theguardian.com/global
development/2019/oct/O8brkersatdubaiexpo2020heatstress>.

R#\/ Mueller, C Gray & K Kosec, OHeat stress increasestkmg human migration in rural PakistanO
(2014) 4:3 Nature Clim Change 1B5.Tord Kjellstrom,supranote 85at p60.

R$Umar, M.A.; Saeed, F. 201Bluhammad Awa[s Umar & Fahad Saeed, ORole of Heat Stress in
Migration Decision: A Case Stydf FaisalabadO 30.




dependence on agricultuteTo clarify, the point here is to highlight how migrant workers may
be uniquely impacted by climate change without claiming that the potential inareaggation

flow is Obad® and contributing to the Omoral panicO that is sometimes associated with these
studies.

Moreover, both climate change mitigation (be it through the promotion of SD or other
means) and migration are issues that regaternational cooperation. Yet the countries whose
agreement matters the most in negotiations to ensure the effectiveness of the agreements (highest
emitters in the environmental context and migir@eeiving countries in the migration context)
are often ¢ast willing to sign agreements and benefit most from fewer legal obligations. This is
evident in climate change negotiations where the United States,, @hohailproducing Gulf
countries tend to undermine attempts towards more strict legal obligdtatirvgould impact their
economies and undermine their sovereignty. Similarly, ILOOs Migrant Workers Convention is
notorious for only being able to gain support from migisariding countries.

These interconnections are crystallized through ILOOs Deceki\y¢@nda that connected
labourissues to sustainable development in 2805e ILOOs Decent Work Agenda faag Ocore
standardsO: freedom from foréaobur, freedomfrom child labour, freedom from discrimination
at work andfreedomto form and join a uon and to bargain collectiveLOOs Green Jobs
Initiative also brought togethethe UN Environment Program, International Trade Union
Confederation and International Organization of Employers and the ILO to promote Oopportunity,

equity and a just trartgpn to sustainable economies, andobilize governments, employers and

!
R>Tord Kjellstrom,supranote 85.
RQpeter Poschen & Greenleaf Online LityraYork University,Decent work, green jobs and the

sustainable economy: solutions for climate change and sustainable devel¢Bheffield: Greenleaf
Pub. Ltd., 2015).




workers to engage in dialogue on coherent policies and effective programs leading to a green
economy with green jobs and decent work for all.O This led to ILOOs adoptieGlobd Jobs

Pact in 2008 that called for cooperation on transitioning to ackmvon economy in the context

of the financial crisis. AsSharan Burrow, General Secretary of International Trade Union
Confederationhas notedOWorkers will be on the frontlinesthe industrial transformation that

is a necessity for a zexarbon future &

Lastly, in 2015, when the UN adopted the 2030 Agenda for Sustainable Development and
voted to formally adopt SDGs as a successor to MDGs, it made an explicit reference to decent
work and migrant worker$SDG 8, in particular, calls for promotirigustainedinclusive and
sustainable economic growth, full and productive employment and decent watkd&DG8.8
makes an explicit reference to migrant work@®sthe 17 SEOshat are to guide policymaking
until 2030, there are a number of other goals ttetelevant to migration and migrant
workersRN

Despite these intersections, there are potential tensions between migration and SD. Firstly,
environmental law anthbourlaw exist in, what Seck calls, different silos; not only do they have
different histores and objectives but also have different purposes that may cdfridetonmental
law that has laid the foundation for SD alathour law have existed as distinct fields. While
environmental law emerged as a field in the 19%syurlaw dates back tche Second World
War. Not only do they each have their respective colonial agtthey also have different, often
times conflicting goal§8RFor instancelabourlaw is concerned with preserving more and better

jobs, while environmental law is concerngdh protecting the environment from the impacts of

RPSharon BurrowHow will climate change affect job$2015),
online:<https://www.weforum.org/agenda/2015/12/heil -climate changeaffectjobs/>
RNSeck, OTransnational Labour Law and the Environrrmunﬁnote 18.

RRSack, OTransnational Labour Law and the Environrrmunﬁnote 18.
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consumerism and economic development. This economic activityimiagct, be a byproduct of
the job creation thadabourlaw is concerned with, while Ogreening® has been seen as a threat to
workers particularly those employed in extractive industries.

It is no surprise, then, that environmental movementdabwlirmovements are often at
opposing sides in policy debatesd scholars from the fields rarely interactThis is further
exemplified inthe 1992 UN Conference on Environment and DevelopmentOs (also known as the
Rio Conference) failure tmclude labourssues in its discussion of the three pillars of sustainable
development. Similarly, the UN Framework Convention on Climate Change made no reference to
labourissues and only mentioned migrants in its preamble, while the World Summit on Sustainable
Development only briefly mentioned it in its declaratidnHowever,recently the 2015 Paris
Agreement on climate change mentions both decent work and migrants, albeit in its preamble. It
remains to be seen whether SDGsO inclusion of migrant workers and decent work will evolve the

relationship between these tensions.

1.5 Theoretical Framework: Core characteristics of the CA

Having discussed the connection and tensions between migration and SD, this section
introduces the theoretical framework to evaluate the regimes regulating migrant workers and SD
as practiced in Masd@&ity. Thecritical capabilities approath usel here employ capabilities as

the evaluative space but supplements it with other theoretical insights that are discussed in Section

== Doorey, OJust Transitions Law@pranote 19But see e.gAdrian Smith & Dayna Nadine Scott,

OLaw, Labour and Landscape in a Just TransitionO in Usha Natarajan & Julia Delhmoaédg,

Nature: Making ad Unmaking International LaCambridge University Press, Forthcoming).

FULL8T;IBA A+8+1'%P,2J;%Q2++1%R,68%*13%'5+%S/&*(1*60+%#8,1,) 7T$%S,0/'(,1&%-,2%MO()*'+%
M5*14+%*13%S/&'*(1*60+%A+D+0eAA3.<*./"=I>?F

=" Amartya Sen,The Idea of JusticCambridge, Mass: Belknap Press of Harvard University Press,

2009).




1.9, including environmental justice, critical development theory on SD, an account of collective
capability agencyand a principle thdavoursworseoff agents. However, before discussing these
specifications in further detail, this section will discuss the core characteristics of capabilities
based approaches in general and why they are useful in the context of migrant workers and eco
cities.

The past few decades have seen increasing popularity and interest in the capabilities
approach (CA) as a broad normative evaluative framework for justice, develoamemelt
being!™ While the roots can be traced back to philosophers suchistethe, Marx, and Kant,
Nobel Laureate Amartya Sen introduced the CA in the 1980Since Sen and Martha
NussbaumOs foundational work in the 19B@4diterature on CA ballooned and has gained support
from not only political philosophers, normative ecomsts, international organizatigrsut also
environmental justice scholars and, more recently, labour lawyevghile CA is an under
specified, operended framework that has many applications, its main normative contribution is
its focus on an alternativetric of justice: capabilities (what people are able to do and be) and
functionings (actual achievements). While capabilities are ObeingsO andCiuoitigsings are
the corresponding achievements. Capabilities are understooghlagpportunitiesor option
freedomshathave beenleared of any obstacleShey are substantive opportunities to OdoO and
Obgranging from simple ancepts such as being welburished to more complex capabilities
such as having a valuable job and being able to conntthature.

=# Ingrid Robeyns, OThe Capability ApproachO in Edward N Zalt&tatd, Encycl Philgswinter 2016

ed (Metaphysics Research Lab, Stanford University, 2016).

=% |bid.

=> Thomas Pogge, OA Critique of the Capability ApproachO in Harry Brighouse & Ingrid Robeyns,
Measuring justice: primary goods and capabilit{€ambridge [England]: Cambridge University Press,
2010).at17.; While Martha Nussbaum has been one of major contributors to CA, this project will focus
on Sen.
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These capabilities and functionings are the core characteristics of all capability theories
and applications. CA argues that the evaluative space or Oinformational basisO for thinking about
how just an arrangement is, a countryOs level ofamweit,or the weltbeing or quality of life
should focus omuman welbeing which is understood in terms of people@sabilitiesand
functionings It is, therefore, grounded in a critique of Oresour€shich focuses on peopleOs
holdings ofexternal goods (as Rawlsian primary goods approach,dgoestilitarianism which
focuses on subjective accounts of wading (as Benthamite focus on utilities doé&s)other
words, for CA scholars, a law, poliayr arrangement should be evaluated adiog to peopleOs
range of substantive opportunities and actual achievemgnts.

Along with capabilities and functionings, prominent CA scholar Ingrid Robeyns presents
a modular view of CA that highlights a number of other core characteristics of all Grethe
and applications. These include (1) capabilities and functionings which are conceived-as value
neutral and form the evaluative spa@@ conversion factof€ which refer tooneOs nen
monetary limitations which determine whether people are able tedaesources into
capabilitiesy(3) a meansends distinction which stresses on starting analysis from the ends rather
than means4) value pluralism which allows for othetements to be considered of ultimate
value (such as procedural fairness, ecalagsustainability) and also views human beings to
value multiple things;5) ethical individualism which claims each person counts as a moral equal

and is of primary moral importance. The CA, therefore, is not an explanatory theory and better

« Ingrid RobeynsOThe Capability Approach: a theoretical surveyO (2005) 6:1 Journal of Human
Development 98117.94

=P Includingpersonal factors such as sex, physical condition, social factors such as power relations
related to race or caste, legal regulations, and@mwental factors such as level of environmental
pollution
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seen as a kO frameworkhatcan rely on OthickerO theories that specify accounts of human
diversity, structural constraintand agency™N

As prominent CA scholar Ingrid Robeyns clarifies, CA is an wsgecified, operended
framework that ought to be distinguesh from its many applications. CA is often erroneously
conflated with these applications and specific distinct capabilities theories such as NussbaumOs
contribution or SenOs theory of development as freE8@W is also used interchangeably with
human deviepment and the popular human development indéch Sen and Mahbubl-Haq
played a role in developing. However, while CA and human development are historically and
theoretically related, theyave different purposes and intellectual rodts. CAOs focus on
capabilities as substantive opportunities for people to pursue lives they value is explicitly more
demanding thaluman development@mts in thebasic needspproach! Senprefers the CA
because thbasicneeds approacharrowy focuseson commodities andiews human beings as

passive! Nevertheless,he point here is to, from the outset, distinguish CA from its many

=N Flavio Comim, Mozaffar Qizilbash & Sabina Alkire, ed$ie Capability Approach: Concepts,

Measures and Applicatiof€ambridge: Cambridge University Press, 2008grid RobeynsWellbeing,
Freedom and Social Justice: The Capability ApproaciERamined1st ed (Open Book Publisise

2017).

*“R Morten Fibieger Byskov, OBeyond Ohaving reason to valueO: why we should adopt a-procedure
independent and valereeutral definition of cagalitiesO (2020) 27:1 Journal of Economic Methodology
18E85.

"= While both CA and human development, as FalkRda and CieMartinez argue, have led to a discourse

on Opeople centered approachO to development and a focus on poverty as an objecloprobdeds
reflected in the SDGs, the concept of capabilities has only been patrtially reflected in these discourses given
the conflation of CA with human development and the misrepresentation of human development as an
agenda for only meeting basic needs.

Sakiko FukudéeParr & Ismael CieMartinez, OCapability Approach and Human DewelentO in Machiko
Nissanke & JosZ Antonio Ocampo, efibe Palgrave Handbook of Development Economics: Critical
Reflections on Globalisation and Developm@&@tiam: Springer International Publishing, 2019) 441.

" Amartya SenCollective Choice and Social Welfgtgarvard University Press, 2018) Goo@leoks

ID: TWOHDWAAQBAJ.; Robeynssupranote 108At p 177

* Sen,supranote 111At 25
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applications that have gained popularity and stress that this project relies on CAvaiutgive

space.

1.7: Is a capabilitiebased approach an appropriate evaluative lens in the context of migrant
workers and SD?
There areseveraladvantages of using a critical capabilities lens in this cogmextely (1) the
meansends distinctionOs ability to divert attention from a focus on economic growth alone and
help justify certain social andbourrights as ends (2) CAOs ability to stpdgcarity (3) CAOs
internal pluralism which allows it to embrace multiple elements of justice (4) CAOs ability to go
beyond human rights.

Firstly, understanding capabilities as ends, not only a means tbewed] allows us to ask
the right questions and can help justify pursuaimpurand social rights as ends on their own. This
meansends distinction points us to consider peopleOs actual abilities to convert resources to things
they valué?” In other words, rathrethan asking how wages or formal rights are distributed, the
CA considers how precarious immigration status, for instance, can severely limit migrant workersO
ability to use and exercise their resources and rights. A focus on capabilities createsativevalu
space that broadens the informational basis and takes into account human diversity which is
particularly relevant in the case of migrant workers considering the different routes and
circumstances and their respective abilities to convert resoureeliféothey valué® "> CAOs

argument against resourcisite., a focus on resources or Oprimary gddsisiso better able to

" Robeynssupranote 103.

"¢ Pardis MahdaviGridlock: labor, migration, and human trafficking Dubai(Stanford, California:
Stanford University Press, 2011).

"> Shannon M Roesler, OAddressing environmental injustices: a capability approach to rulemakingO
(2011) 114 W Va L Rev 49.
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address the dominant approach of viewing migrant workers as economic agents and optimism
around the role of remittances for migrarorkers and migrargending countrie€? Thus, being
able to move freely is not important becauseiitssrumentatowards oneOs goals or othersO goals
(a countryOs development or progress towards sustainable development, for instance). It has,
insteadan Oultimate valueO that is seen as a Ofinal end.O This distinction between means and ends,
therefore, goes beyond viewing migration as a tatibetween rights and development seen as
merely economic benefits.

A number of labour lawyers have found O# meardistinction helpful Brian Langille
who has written extensively on CA and labour,lawluding a recent edited book OThe Capability
Approach to Labour Lay argues that the CA rejects the usual Osequencing® of economic
dimensions before social and political dimensions and presentation of social justice and economic
development as a zesum game. Human freedom becomes the goal and necessary precondition
for just and durable economies and societies. Similarly, Simon Deakin argues that the CA can be
used as a methodological approach and a distinct ontological perspective that allows us to escape
the narrow constraints of neoclassical economic analy&baodirlaw."N Its emphasis on creating
conditions for human freedom and insistenogoing beyond economic growth to assess human

well-being allow it to reinforce the idea tHabourlaw can play a role in sustainable development.

" For more on migratioevelopment see for exampdrian A Smith, OMigration, development and
security within racialised global capitalism: refusing the balance gameO (2016) 37:11 Third World
Quarterly 21182138; For a criticisn on remittances as tool for poverty alleviation segy Preibisch,
Warren Dodd & Yvonne Su, OPursuing the capabilities approach within the migtatielopment
nexusO (2016) 42:13 Journal of Ethnic and Migration Studie£2127.

"PPreibisch, Dodd & Stsupranote 116, For more on tradeff between migant rights and
development see for elflartin Ruhs & Philip Martin, ONumbers vs. Rights: Tr@fts and Guest
Worker Programs10 (2008) 42:1 International Migration Revie#2B%9

"N Simon Deakin, OThe Capability Approach and the Economics of Labour LawO in Brian Langille, ed,
The Capability Approach to Labour La@xford University Press, 2019) contairigle: The Capability
Approach to Labour Law.
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Clair Gammage, too, finds SeniBsistence to look beyond distribution based on welfare and
resources helpful because concentrating only on incomes ignores the fact that people have different
opportunities to convert incomes into being and doings they may value. She finds CA useful to
invert the international trading systemOs normative foundation in a way that puts a greater focus
on human freedoms and capabilitietich are treated as an end.

Judy Fudge, on the other hand, posits that the concept of capabilitieslabbowdawyers
to debatewhich social andlabourrights are fundamental on their own as ends. It responds to
concerns that tensions between social rights thednarket are inherent by connecting the
normative ground of Osocial rights (human freedoms)O to Othe welfgneagket efficiency)O
through a metric. While LangilleOs argumeitiich goes a step further to propdke CA as the
normative basis to justify the whole field of labour Jésxmore contentious, Fudge is more mindful
of its limitations.She supplemestSenOs conception of capabilities with Elizabeth AndersonOs
democratic equality to argue for labour law that can include workers that fall outside the
employment relationship model. Sbencludes thatalthough the capabilities approach typically
is locaed within a liberal framework, it offers valuable resources for a critique of the liberal
conception of justiceEit is both possible and desirable to supplement Sen's account in order to
appreciate the need for collective capabilities, to address privatsr pothin the market and the
household, and to adopt a relational understanding of the individual as dependent upon the
obligations of others for careEdr Fudge, LangilleOs view of fundamental labour rights and
prioritizing of core rights over social drsubstantive strands is based on a thin CA.

Secondly, CA is better suited to study Oprecarity.O CA offers a better criterion of how good

oneOs quality of life is or how just an arrangement because it explicitly criticizes utilitarian



approaches that focos peopleOs subjective pleasure, happioegeeferencesatisfaction’? Sen
contends this preferensatisfaction is too malleable; people can adapt their perceptions, desires
and expectations according to their circumstances and the laws and imstitutceer which they
live. He argues that people who experience severe deprivaticinas exploited immigrantsten
tend not tosee a direct way out of their situatiditsThis explicit reference to the problem of
adaptive preferences is particularlyengnt to migrant workers who are often in a Ogridlock,O given
the burden of recruitment fees, their visa stauged to their employer, and the difficulties of
changing or challenging their employérsSen uses the example of the Ohappy slaveO taeritic
Benthamite utilitarianism andational choice theory, arguing thamstead of malleable
Ohappinessg@pabilities should be seen as efids.

Thirdly, CAOs internal pluralism is better able to theorize justice with more sophistication
and nuance. A pluralistic understandofgustice in terms of capabilities allows us to consider not
only distributive elements of justice but also procedural @retognitionalO issues of justice.

This internal pluralism, as argued by environmental justice scholar David Schlosberg, is better

"R John M AlexanderCapabilities and social justice: the political philosopffyAmartya Sen and

Martha NussbaurfAldershot, England: Ashgate Pub. Ltd., 2008).

"= Sen 1999a 6B3; Ibid. At 14.

" Mahdavi,supranote 114,.g2<H'Z2<*.".:"\3/K5+%.2+8*2(,/&%)(42*1'%&"™*'1&%*13%.2+8*2(,/&%
+).0,7)+1'$%'5+%.*2*3,E%,-%(1'+21*'(,1*0%2(45'&%-,2%) 4A2R¥%8H2*'C)C.8";.8,.,'0(.:87C73,;’
%8,:,;B'M732EB6,)?S®H'0a)-172@.8/'%FMFhA'(.:87C73,;'%8,:,;B'M732ES6,)/"=!1?F

" While Sen defines capabilities in terms of beings and doings that people have Oreason to valueO this is
distinct from solely focusig on subjective preferences because capability theorists focus on expanding on
substantive opportunities. The value pluralism within the CA allows it to prevent it from falling into the
trap of paternalism. As Carrie Menkdleadow et al. clarify, SenOpahilities approach is objectively
consequentialist i.e. it does not judge state on the basis of whether people feel happy or fulfilled rather it
judges a state based on whether it enables people to exercise their agency to realize what they value in
their lives. Utilitarianism consequentalism, on the other hand, judges states on the basis of utlimaate
happiness or desire fulfilment of peopl#)88,.'(.-9.3 G.)<7N.:)3/'.<;/'  ")*2'7*%S+1%*13%0*H
[B,37;7CB.8;")-<'3)N'057-<7-SJ'e72:3.<*./'T)H378''Z8)-I,;'1872C/"="="74% 11.

"4 David Schlosberg, OTheorising environmental justice: the expanding sphere of a discourseO (2013)
22:1 Environmental Politics 65.;David Schlosberd)efining Environmental Justiq®©xford

University Press, 2007).
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able to reflect how environmental justice activists articulate their justice claims in practice and
makes connections betem a range of concerns (such as cultural disrespect and economic
inequality) that are integrally linké@. The CA is also better able to incorporate the roléhef
environment compared to its counterparts and is attentive to how certain environmented impac
are not compensablé. In doing so, it is able to capture the interconnectedness between migration
and sustainable development.

Similarly, Supriya Routh finds CAOs pluralism and flexibility appealing to address a range
of different forms of work. In regmse to Guy Davidgwho argues that CA does not offer the
onlyjustification forlabourlaws Routh argues that while CA has Onormative foriteshould be
seen as an approach and not a complete theory. Its flexibility allows the approach to be @capaciou
enough to account for minimum wages and other pluralistic concerns of labgDrdadit Ohelps
conceptualize a coherent idea on regulation of work in its societal complexity (i.e., catering to the
empirical reality of the increasingly complex worldwbrk) without assuming a now edated
institutional framework of industrial employment or otliethaviouralpatterns of workers and
their collectives.® Routh, draws on Sen, Browne, Deakin, Wilsand Hepple and like Fudge
uses AndersonOs democratic Btyydo argue for a CA framework that can Oformulate the new
labour law in informal economic activity setting$.®e argues that the normative goal for new

labour law must be enhancing equality of capability of all workers.

"$ Schlosbergsupranote 123. David Schlosberg & David Carruthers, Olndigenous Struggles,
Environmental Justice, and Community CapabilitiesO (2010) 10:4 Global Environmental Pdgis 12
"> Edward A Page, Olntergenerational justice of what: Welfare, resources or capabilities?O (2007) 16:3
Environmental Politics 453169.
"Q Supriya Routh, OA Capability Approach to Labour LawEhhancing Capabilitiethrough Labour
Law: Informal Workers in IndigNew York: Routledge, 2014), pp. 1-4®0.
"P Supriya Routh, OA Capability Approach to Labour LawEhhancing Capabilitiethrough Labour
Law: Informal Workers in IndigNew York: Routledge, 2014), pp. 1-4@0.
At page 164
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Moreover, the CA is useful begse it can incorporate apat timesgo further than human
rights frameworks. The relationship between capabilities and human rights has attracted significant
debate between capability scholars. On the one hand, Nussbaum equates capabilities with human
rights, while Sen is wary dhelawOgverreach and views human rights as ethical assertions rather
than legally secured moral demaritlsWhile both accounts have been criticizZédthe concept
of capabilities has allowed scholars to justify going beyond formal rights and support a positive
accaint of freedomBethany Hastie, for instance, finds NussbaumOs CA useful in the context of
migrant workers and access to justice to understand that codified legal rights may not always
translate to the Opractical ability to substantively realize thosts figlpractice,O arguing that
employerspecific work permits produce a power imbalance that restricts the realization of formal
rights in the workplac&” Routh argues that in contrast to a righésed approach that can be too
fixed, using CA as a normagvgoal for labour law allows for new and innovatiadour
guarantees (or social conditions of freedom) which have to be capesific!”

Virginia Mantouvalou on the other hand, argues that unlike using a normative framework
based on human rights algrsecapabilities accouthatis centredon human flourishing requires
meaningful work and not only an end to workersO exploitation. She, W@iltés requirement is

more demanding than the duties imposed by human rights, which are primarily aboutirgentify

"N Carrie MenkelMeadow et al, Olntroduction Sen and Law (EditorsO Introductiohjiitya Sen and
Law (London: Routledge, Taylor Francis Group, 2020).

"R For critique on Amartg sen see for e.§eyla BenhabitDignity in Adversity: Human Rights in
Troubled TimegJohn Wiley & Sons, 2013) GoogkooksID: fvTvrio7baECat 8382; for a critique on
Nussbaum selenkelMeadow et alsupranote 128t page 12

= Bethany Hastie, OThe Inaccessibility of Justice for Migrant Workers: A Capalflitses!
PerspectiveO (20134 Windsor YB Access JustEED.

" Supriya Routh, OA Capability Approach to Labour LawEhhiancing Capabilitiethrough Labour
Law: Informal Workers in IndigNew York: Routledge, 2014), pp. 1480, p259.
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and addressing moral wrong8.Ghe argues that the right to work understood on the basis of CA

is a right to employability, which imposes duties such as those related to educating and training.
Furthermore, grounded in CA, the rightwork canOsuppdra right for caregivers to care for
dependents without risking destitutiomn@ividuals must have opportunities for meaningful work

but also opportunities to work for an employer that respects human rights. Ultimately she argues,
OWorking terms and cotidns that undermine humaapabilities are incompatible with the right

to work.&* Similarly, Timothy Weidel has argued for the inclusion of a capability for meaningful
labourto NussbaumOs list of central capabilities.

In summary, the CA may be usefalfa number of reasons that environmental justice, law
and development, and labour lawyers have found convincing. Its focus on capabilitiesendsans
distinction, ability to study precarity, and ability to incorporate human rights make it a viable
optionto pursue. For the purposes of this project, it is most useful for providing an evaluative
space as capabilitiese., substantive opportunities to live a life one values. To clarify, it is not
being used as the only normative foundation for law anddugforms. Using capabilities as the
evaluative space allows my analysis to focus on the range of substantive opportunities migrants
have that ought to be looked at comprehensively when evaluating the existing regime regulating
migrant workers and SDOslito accommodate justice for migrant workers. Therefore, through
the analysis of the international regime and UAEQs kafala system, | ask: to what extent do these
systems enhance migrantsO capabilities or actual opportunities?

#' Virginia Mantouvalou, OWork, Human Rights, and Human CapabilitiEtiGapability Approach
to Labour Law(Oxford University Press, 2019) 202.

%# \irginia MantouvalouWork, Human Rights, and Human Capabiliti@xford, 2018)OWork, Human
Rights, and Human Capabiliti€svirginia Mantouvalou (UC)O, (18 January 2018), onlif@HRH
<https://ohrh.law.ox.ac.uk/workumanrights-andhumancapabilitiesvirginia-mantouvalowucl/>.

%% Timothy Weidel, OMoving Towards a Capability for Meaningful LaborO (2018) 19:1 Journal of
Human Development and Capabilitie£88.
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1.8 CAOQs further critigeend clarifications

There are also a number of critiques and clarifications Sen makes that are worth noting
here. One of the key critiques Sen makes of Rawlsian Ooriginal positionO and use of social contract
theory is that it limits the involvement to lgrmembers of a polity within natiestates. Sen opts
for an OopeimpartialityO where he considers participation in deciding justice principles to include
Ocitizens of a state and others beyond,O noting that Othereramerieighbourdeft in the wortl
today.®> This is connected to SenOs view of the role of direct participatory democracy as a tool
to scrutinize the role of government and markets, expand the informal bases of policies and apply
political pressure. This approach, as MerWeladow et al. explain, would Omandate a
decentralized process of democratic deliberationO which would take account of both OpeopleOs
situated subjective experiencesO and those from outside a community Odepending on the scope of
territoriality. /@ This is different from NssbaumOs sufficientarian proposal of specifying a list of
ten basic capabilities that ought to be constitutionally protected.

Sen also criticizes social contract theoristsO use of Otranscendental institui@nalism
arguing that diagnosing injustice doex require imagining a perfégjust society. He thinks that
most of these theorists (apart from Kant and Rawls) are concerned with just rules and institutions,
ignore the actudbehaviourof people and their interactions. This critique is helpful since it opts
instead for a comparativapproach that focuses on actual feasible alternatives and can be traced

back to the works of Smith, Wollstonecraft, Mill, Maeod Condorcet.

%> Sen,supranote 102Sen idea of justice find page number He also argues that freedom is not inherently
a European concept, using examples of Ashoka.
%Q MenkelMeadow et alsupranote 128at p2
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Another distinction Sen makes is betweaet and nyayaor the distinction between the
arrangementocused vengs realizatiofocused views of justice. In this view, the reforms are
assessed in terms of actual removal of injustices; we cannot only depend on arrashgemedt
views of justice that are based on institutions and ideabe&dviourahorms. Sen ishowever,
not a nenonsense consequentialist, arguing instead for a comprehensive outcome where oneOs
agency and process are also described. Sen further differentiates between process and substantive
aspects, noting that capabilities only consider therlakteerefore, for Sen, it is important to go
beyond a focus on capabilities and to be able to consider both aspects. The distinctionrbgtween
and nyayaalso allows me to emphasize not only institutions but alsomprehensive set of
outcomes. This isas Cesar Arjonat al.contend, is similar to the distinction between law in the
books and law in action. The latter is preferred because it leaves room to consider consequences
but also takes into account processes, duties and responsibilities. Ttstgtne inclusion of an
anthropological element in the theory of justice where it is concerned about 8hike to be a
human beind"

While Sen is opposed to neoliberalism, human development approaches that have emerged
from CA implicitly accept neliberal views on development without challenging the neoliberal
positioning of the global economi} Preibisch, Doddand Su criticize this way of eopting the
discourse of the CA and selectively applying tefitsThey point how even though the
aforementoned UNDP report uses the language of capabijlitiesinforces the general optimism

around remittances and their ability to contribute to the development of both countries of origin

|

%P MenkelMeadow et alsupranote 122at p 53

%N Amartya Sen & Bernard Williams, eddtilitarianism and BeyondCambridge: Cambridge University
Press, 1982).

"R Kerry PreibischWarren Dodd & Yvonne Su, OPursuing the capabilities approach within the
migratiorbdevelopment nexusO (2016) 42:13 Journal of Ethnic and Migration Studi€RPA4.1
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and destination. It also views mobility as a freedom fundamental &agpewent, which can be
problematic because it may support temporary migration programs that aim to reduce barriers to
human mobility and make it easier for migraending countries to cooperate without paying
adequate attention to the countriesO partimgttutional capacities and regulatory g&ps.

Similarly, migration scholar Hein de Haas has also argued for a capalbésed
understanding of migration, arguing fiavour of an OaspiratiorsapabilitiesO framework.
However, his version not only asses development will lead to an increase in Olife aspirations,O
but these aspirations (which are tied to preferences) are also conflated with cap@bilities.
Furthermore, he relies on Isiah BerlinOs distinction between positive and negative, frdgdom
is perfectionist and teleological. Sen has clarified BerlinOs distinction does not capture his view. In
SenOs view, oneOs positive freedome©©ability to do the things guestiontaking everything
into account including external and internal rastsa Here a violation of negative freedom must
also be one of positive freedom but not vice vei$a.O

In other words, the dominant way the language of capabilities is being employed by
policymakers, particularly in the context of migratidevelopment nasxs, is problematic because
the approach is only partially appli€d. However, it is argued that given the language of
capabilities is already popular amongst policymakers, a thicker application of the approach may
still be worthwhile to explore. PreibiscBpodd and Su conclude that greater attention is needed

to apply the approach in a way that does not compromise its integrity and protects migrantsO

'*= Preibisch, Dodd & Sisupranote 116.

' Hein de Haas, OMigration Tdrg: Quo Vadis?O (2014) 100 IMI Working Paper Series, online:
<https://www.migrationinstitute.org/publications/vf00-14>; Hein de Haas & Francisco Rodr'guez,
OMobility and Human Development: IntroductionO (2010) 11:2 Journal of Human Develapchent
Capabilities 17#184.

'*" Robeynssupranote 108at p 101 Amartya SenRationality and FreedortHarvard University Press,
2004).at 586

% Preibisch, Dodd & Swsupranote 116.
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intrinsic rights'®® This project attempts to contribute towards that goal in the context of migrant
workers ad ecedevelopment in the Gulf.

Furthermore, SenOs idea of justice is cosmopolitan in so far as it argues to go beyond
assessing the interests to merely citizpasticularly when we consider challenges such as Oglobal
warmingO or international economidses. Sen writes, Global justice cannot but embrace
identities that go well beyond citizenshif;®hen speaking of identities, Sen purports that people
are members of different groups (class, gender, race, ethmitajy focusing on one aspect is
limiting and denies individualsO respective loyalties. SenOs crititherational choice theory
which views people as making their choice because of their OcommitmentO rather than their
personal advantage, toms Adelman and Paliwala note, comes close to relational tii€o8en
criticizes the narrow selhterest view of rationality that dominates imgiream economic and
urges to give room to other characteristics that may slabavioursuch as sympathy,

gratefulness, sacrifice, and camaradéfie.

!
1.9 CA and SD

CA has also been used in the context of SD. In an article titled OThe Emdearsdof
Sustainability,O Sen criticizes the 1987 Brundtland Repbith first popularized the term and
definedSD as @evelopment that meets the needs of the present without compromising the
ability of future generations to meet their own ne@dSen gues a focus on merely needs and

especially Othe essential needs of the worldOs poorO ignores important aspects of life that people

I
3% |bid.

'¥> Amartya Sen, OOpen and Closed ImpartialityO (2002) 99:9 The Journal of Philos@gie@ 445

'$Q Abdul Paliwala The Limits of Law and Development: Neoliberalism, Governance and Social Justice
1st ed, Sam Adelman, ed (Abingdon, Oxon; New YbdFK; Routledge, 2020. | OA Glasshouse bookO:
Routledge, 2020pt p 24

P Sen,supranote142; Sen,supranote 111.
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may value. Instead, a freedesniented approach to sustainability would be better able to

encompass a more rich picture ofran life and include both substantive and procedural aspects

of how results come about. It would also allow us to focus on what is a better conception of the

end of development (freedom) rather than the means to an end (#&&ds) is wary of who

may dede these needs and insists that the Ovalue of environment cannot be divorced from the

lives of living creatures'®3 SenOs view of SD is useful because it views humans (and the poor)

as agents and not merely limited to needs. His definition of SD doesardize economic

growth and limits expanding freedom when possible without compromising future generationsO

freedoms>= Within SenOs definition of SD, migrant workersO movement and supportive

capabilities as well as relatelhbourstandardscan be seen as falling within the social

dimension of SD that ought to be seen as ends themsevéee the OsequencingO of economic

dimensions before social and political counterparts, CA rejects presenting social justice and

economic development agarosum game> CAOs mearsnds distinction, therefore, shifts

focus from economic dimensions of SDatwexpansion of capabilities and functionings.
Furthermore, CA idetter able to incorporate the roletioé environment compared to its

counterparts anig attentive to how certain environmental impacts are not comperisablés

is an argument made by a number of scholars who are using capabédgexs approaches in the

'®N Amartya Sen, OThe Ends and Means of SwsidityO (2013) 14:1 Journal of Human Development
and Capabilities820.

R Amartya Kumar SerDevelopment as freedorbst anchor books ed. ed (New York: Anchor books,
1999).at p 252

>= lbid. p 247252

> Brian Langille, Olntroduction: The Capability Approach to LabourNL&hy are We Here?O e
Capability Approach to Labour Lag@xford University Press, 2019); Adrian Smith, ORacism and
Regulation of Migrant LabourO Auelle Blackett, Anne Trebilcock & David J Doordesearch
handb@k on transnational labour lanResearch handbooks in international law (Cheltenham, UK;
Edward Elgar Publishing Limited, 2013t 141.

>" Page, Olntergenerational justice of whstifranote 125.
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context of environmental justice, climate justiaed sustainable developmétitBreena

Holland, for instance, argues that the CA is better able to account for the role of environment
compared to Rawlsian approaches. According to Holland, RawlsO earlier work treats
environmental problems as externalities and environmental benefits\asilohel goodswhich
allows for solutions such as using appropriate taxes and subsidies that reflect the true cost of
these goods. Viewing environmental goods as indivisible implies that they are not subject to
unequaldistribution and hence not a mattéijustice; they are not a matter of basic justice in
thesame sense income and wealth This way of viewing environmental goods fails to
consider how inequitable distribution of the goods poses obstacles to social’jtistickand,
therefore, builds ® NussbaumOs CA and adds that the environment ought to be considered as a
Ometacapability>> which is able to capture how capabilities depend on the environment and

># Schlosbergsupranote 123.

Ned Hettinger et aEthical Adaptation to Climate Change: Human Virtues of the FutDeenbridge,
Mass: The MIT Press, 2012Breena HollandAllocating the earth: a disibutional framework for
protecting capabilities in environmental law and politgt ed ed (Oxford: Oxford University Press,
2014); Sustainable Human Development: €Cepts and Prioritiesby Sudhir Anand and Amartya Sen,
ideas.repec.org, Human Development Occasional Papers20892 HDOCPA199403 (Human
Development Report Office (HDRO), United Nations Development Programme (UNDP),; R8hir
Anand & Amartya Sen, OHuman Development and Economic Sustainability® (2000) 28:12 World
Development 2022049; Andrew Crabtree, ed, OSustainabil@gpabilities and Human SecurityO
(2020) Springer eBooks, online:
<http://myaccess.library.utoronto.ca/login?url=https://link.springer.com/10.1003/938-389055>
David Schisberg & David Carruthers, Olndigenous struggles, environmental justice, and community
capabilitiesO (2010) 10:4 Global Environmental Politid@%2 Lieske VogetKleschin, OEmploying the
Capability Approach in Conceptualizing Sustainable DevelopmentO (2013) 14:4 Journal of Human
Development and Capabilities 48®2; Emily Schultz et al, OA Sustainabilijtting Interpretation of
the Capability Approach: Integrating the Natural Dimension by Employing Feedback LoopsO (2013) 14:1
Journal of Human Development and CapabilitiesElB3; 7.3,0'e)2;IBE)H.8/'V-.;'|E)--I'g7B)--.;'
Z8KBE)--/'.<;/' S/&*(1*60+%3+D+0,.)$%%8*.*6(0('(+&;%1++3&;%t63¢(ABDSI0<7-SI'W.N_789A
e72:3.<*/["=I1?F

>$ Breena Holland, OJustice and the Environment in NussbaumOs OCapabilities Approach® Why
Sustainable Ecological Capacity Is a M&apabilityO (2008) 61:2 Political research quarterlj339.
320

155Breena Holland, OEnvironment as rregpability, why a dignified human life requires a stable

climate systemO illen Thompson & Jeremy BendikKeymer, Ethical Adaptation to Climate
Change: Human Virtues of the FuturéMIT Press, 2012) GoogleBooksID: cLaY09IK1PIC. ;
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how some environmental harms are not compensable. While this is not the focus of this proje
it has been argued that the CA is already Oconceived in a protoecologi¢z armyBas been
extended to nahuman and nosentient beings and used to argued that thehmoman world is
worthy of recognition as an end in itself.

More recently, capabiles-based environmental justice scholarship notes the importance
of differentiating between luxury and subsistence emissions (emissions of those seeking basic
needs versus those of the rich), attributed to Henry ShueOs work on climate justice. Schlosberg
argues that luxury emissions of some have already inflicted harm on the poor by undermining the
basic needs in a Oclimatieanged worlddSchlosberg notes HollandOs more recent proposal that
there shoulde not only a OfloorO for subsistemeealso a @dingO to limit luxury emissions
that may be damaging. This ceiling carefde@ the extent to whichsociety ought to limit the
harmful effects of capability protectiondCand is basedn the understanding th@there is not
unlimited amount of individuaopportunityor freedom that earthOs ecological systems can
sustain over time® Schlosberg notes that, in practice, this can mean policies that minimize the
harm to the least wetbff by, for example, combining a carbon price with welfare and pension
payments for those on government assistaifckn evaluating ecaity projects such as Masdar
City, therefore, we would need to attentteevhether there is this distinction and if the harm to
the least welbff is being minimized.

In summary, a capabilitidsased understanding of SD offers a broad normative

frameworkcentredon oneOs real opportunities to lead lives one values; its main strengths are

!

Holland,supranote 154.

Q@ Thompson & Bendik<eymer,supranote 155.

P David Schlosberg, OFurther uses for the luxury/subsistence distinction: Impacts, ceilings, and
adaptationO (2019) 21:2 The British Journal of Politics and International Relati@88295
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internal pluralism and ability to fieierarchize social and environmental dimensions over
economic dimensions of SD with an ability to differentiate between luxury and subsistence

emissions.

1.10 Operationalizing the CA forilgrationandSD intersectia

Most CA theorists agree that the approach is an incomplete theory of justice that must be
supplemented with others to provide a fuller account. Robeyns caatioims limitations of the
CA and has recently formulateaks aforementione@ modular viev of the approach that
differentiates certain aspects that are core and others that are optional depending on the purpose
of the research project (Table 2'$)The purpose of this project is not to provide a tidy theory
that can simultaneously address tbacerns of migrant workers and tensions between justice for
migrant workers and SD but to use capabilities as an evaluative lens and assess what insights are
gained from applying it in this context. In doing so, there are a number of specifications that
ought to be mades introduced in Section 1.7. The following discussion will describe these
specificationsand theoretical insights that the project will rely on that supplement using

capabilities as a lens.

Table 2.5 The modular view of the capabiliyproact'

‘o= Robeynssupranote 108.
‘A 1bid.
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The Amodule: the notoptional core

Al: Functionings and capabilities as core concepts

A2: Functionings and capabilities are vaheutral categories
A3: Conversion factors

A4: The distinction between means and ends

A5: Functionings and/or capabilities form the evaluative sg
A6: Other dimensions of ultimate value

A7: Value pluralism

A8: Valuing each person as an end

The Bmodules: noroptional modules with optional content
B1: The purpose of the capability theory

B2: The selection of dimensions

B3: An account of human diversity

B4: An account of agency

B5: An account of structural constraints

B6: The choice beteen functionings, capabilities, or both
B7: Metatheoretical commitments

The CGmodules: contingent modules
C1: Additional ontological and explanatory theories
C2: Weighing dimensions

C3: Methods for empirical analysis
C4: Additional normative principles and concerns

As RobeysO modular view of CA suggests, theresaxeralspecifications (in the B and
C-modules) that ought to be made for each capability theory and applicapendi®y on the
purpose of the projet®. Firstly, there needs to be an explicit account of human divevdiigh
determines the importance one puts on gender, ethnicity, race, socidrdasguences what
options lie open to a person and how theirrasioins are shaped. This, | argue, is similatht®

role of structural constraints that shape peopleOs capatfitiestural constraints, according to

Q" Ingrid Robeyns, OCore Ideas and the FramewoM@lIbeing, Freedom and Social Justidee
Capability Approach R&xamined, 1st ed (Open Book Publishers, 2017) 21.
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Robeyns, differ from conversion factors because they impact capabilities as a whole and can
include @pabilities that do not require resources dire€fly.

This projectOs account of human diversity and structural constraints is tied to environmental
justice. It builds on environmental justice scholarship that highlights how environmental benefits
and burdaes adversely impact marginalized communities and challenge the very idea of
Oenvironment.O Environmental justice is understoodasaOpraxisO which emerged at Oa
crossroads of social movements, public policy, and academic researchE[integrating]ahdory
practice in a mutually informing dialogu®®While the environmental justice movement
originated in the US in the 1960s, its language is also being adopted by grassroots movements in
the Global South. It is useful for dispelling the myth that envirortedgrotection is a luxury for
the South and its poor. As noted by Carmen Gonzalez in her commentary on international waste
trade, environmental protection is fact Ofar being from being a luxuryO and Ois necessary to
preserve the health, safegndwell-being of the Southern pooROThis is an important feature
of environmental justice because it challenges the notion that the poor are Otoo busy survivingO to
care about environmental protecti6R.

Secondly, since its inception, the movement has highlighted the relationship between

environmental justice and workers (including specifically migrant workersQ) issues. This is

‘# |bid.

168 Julie Sze & Jonathan K London, OEnvironmeduatice at the CrossroadsO (2008) 2:4 Sociology
Compass 1331354.at 1332.

'Q>Carmen G Gonzalez, OBeyond fHuperialism: An Environmental Justice Critique of Free TradeO
(2000) 78 Denv U L Rev 979Carmen G Gonzalez, OFood Justice: An Environmental Justice Critique of
the Global Food Sgtem(') in Shawkat Alam et al, elddgernational Environmental Law and the Global
South(Cambridge: Cambridge University Press, 2015) 401.

'2@Dayna Nadine Scott, OWhat is Environmental Justi{@92@).; Patrick NovotnyWhere we live,

work, and play: the environmental justice movement and thgge for a new environmentalism

Praeger series in transformational politics and political science (Westport, Conn: Praeger, 2000).



reflected in the inclusion of worker rights in the Principles of Environmehtsficé?® (the
founding document of the environmental justice movemant)how labour unions and their
leaders have made the connections between worker issues and environment&ustice.

Building on these characteristics of environmental justice litexadnd numerous other
fields such as Critical Race Theory, Political Ecolognd Gender and Feminist Studies,
prominent environmental justice scholar David Pellow has more recently proposed Critical
Environmental Justice Studies as a framewdrkt goes een further and analyzes the
Israel/Palestine conflict, the U.S. prison system, and the Black Lives Matter as environmental
justice struggles. Pellow argues these examples depict the stateOs pativehawean and more
thanhuman world and, therefore, safor analysis and actions that move beyond the structures
such as the state and OboldO transformative cR8ktgeis able to do so using a rather radical
framework which (1) recognizes that multiple social categories of difference (such as race,
religion, gender, class) are intertwined in environmental injustieginequalities such as sexism,
racism, ableism, heteropatriarchy are in fact intersecting axes of domination that are mutually
reinforcing, (2) recognizes that environmental injustice maylameously function through
multiple spatial and temporal scales (global and local, past and future), (3) calls for

antiauthoritarian approaches for analysis and actions that move beyond the human, state and

‘P Produced in 1991 at the First National People of Colour Summit in Washington, D.C, these principles
are seen as théodnding vision documentO of the environmental justice movement. They highlight how
environmental injustice today is produced by the same systems that contributed to slavery, colonization,
and other forms of systemic oppression. The Summit, as RobendBudites, "broadened the movement
beyond its early focus against toxics to include issues of public health, worker safety, land use,
transportation, housing, resource allocation, and community empowermeéerte Quest for

Environmental Justice: Human Rights and the Politics of Pollution by Bullard, Robert D. Published by
Sierra Club Books 1sfifst) edition (2005) PaperbacKk st ed (Counterpoint, 2005).

‘N Principles of Environmental Justice
'RK)@,<'W)*2,6'[.337"P5*%(&%M2('(8*0%#1D(2,1)+1*0%BR&YE8/<*./\|SJI'()3<.-/'(/\L"A'
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capital, and (4) calls for transformative chartigat recognizes the inseparabilityttog human and
morethanhuman world™ In short, critical environmental justice is most useful in bringing
attention to how multiple social categories of difference create environmental injustice and are
intersectingaxes of domination that are mutually reinforcing. PellowOs work is also useful to show
how Othe harms suffered by ecosystems today are closely linked to and mirror the harms
experienced by the most marginalized human beings across the planet.O

Recent scblarship continues to study workers, specifically, migrant workers in the context
of environmental justice, ranging from Latino migrant farmworkers still fighting exposure to
pesticide§", largely immigrant Vietnamese femadtentifying workers in nail sates™ and the
plastics industry;® to immigrant workers in the Silicon Vall&y and textile industr§® who
traditionally had no union representation, and rural migrant workers in ChinaOs new eco

cities!PPPN

*P= 1bid. at 149.

P 1bid. p 2

*" L A McCauley et al, OWork characteristics aastigide exposures among migrant agricultural
families: a communitibased research approach.O (2001) 109:5 Environ Health Persfs&8533
Stephaie Farquhar et al, OPromoting the Occupational Health of Indigenous FarmworkersO (2008) 10:3
Journal of Immigrant and Minority Health 28280.

*# OToxins in Nail Salons: When Environmental and Reptidudustice MeetO, (1 September 2012),
online: NWHN<https://nwhn.org/toxingn-nail-salonswhenenvironmentabndreproductiveustice
meet/>; Laura J Goldin et al, Olndoor Air Quality Survey of Nail Salons in BostonO (2014) 16:3 J
Immigrant Minority Health 50B514.

P$ Robert Dematteo et al, OChemical Exposures of Women Workers in the Plastics Industry with
Particular Reference to Breast Cancer and Reproductive HazardsO (2013) 22:4 NEW SOLUTIONS: A
Journal of Environmental and Occupational HeRitficy 4279448.

**> David N Pellow & Lisa SusHee ParkThe Silicon Valley of dreams: environmental injustice,
immigrant workers, and the higech global economyCritical America (New York: New York

University Press, 2002)Ted Smith et alChdlenging the chip: labor rights and environmental justice in
the global electronics industhiladelphia: Temple University Press, 2006).

PQLuke W Cole & Sheila R Fostdfrom the Ground Up: Environmental Racism and the Rise of the
Environmental Justice MovemdihtYU Press, 2001) GoogiBooksID: R6rj8XMSjx4C.

PP Federico Caprotti, OEembanism and the Eedity, or, Denying the Right to the City?0 (2014) 46:5
Antipode 128®1303.

‘PN A recent review on migrant worker occupational health and safety by Sally C. Moyce and Marc
Schenker summas the health disparities for migrant workérsiotes how these disparities are related

! IK
!



For an account of structural constraints that shapple®s capabilitiethis project also
relies on the critigues made by prominent critical development and TWAIL schGlatisal
development scholarshgerutinizes the OmythO of the-Wd%tll development project and other
OremediesO such as sustaindel@lopment. Relying primarily on pestructuralism and
Foucauldian analysis, this scholarship emphasizes how development is a construct of Western
hegemony. For Arturo Escobar, one of the most provocativedeesiopment scholars:

Csustainable development (SD) was riddled with tensions and contradictions from the
outset. Many pointed out the impossibility of harmonizing the goals of development with
the needs of nature within any known economic framework, as the Brundtland report and
Agenda 2IPbravely perhaps but implausitBpurported to do. At present, it is clear that

SD amounts to no more than Oreducing unsustainabilityO (Ehrenfeld, 2008). Flawed from
the start, the SD movement can be said to have arrived to its natur&ifend.O

The SDGsand projects like Masdar are, however, testaments that SD &stininent
component of the development machinery. TWAIL accounts, on the other hand, are able to
historicize the evolution of SD and highlight how a unidimensional viegcofomic-centred
growth and development has been maintained.

While | am using TWAIL and critical development theoryQOs critique of sustainable
development as an account of structural constraints, | rely on the capabilities approach for its

evaluative space. Albugh certain strands of critical development scholarship have criticized

|

environmental and occupational exposures and a result of language/cultural barriers, access to health care,
documentation status and the political climate of the dmsttry. In 2015, of the 244 million

transnational migrants, approximately half were in jobs that are hazardous to their health. Worldwide,
migrant workers have higher rates of adverse occupational exposures and working conditions which lead
to poor heah outcomes, workplace injuries and occupational fatalities. Of these migrants, Gulf states
hosted the highest proportions of migrant workSedly C Moyce & Marc Schenker, OMigrant Workers

and Their Occupational Health and SafetyO (2018) 39:1 Annual Review of Public Healbayaih

Nadine ScottQur Chemical Selves: Gengd&oxics, and Environmental Heal(BC Press, 2015)
GoogleBooks|D: TpxSBgAAQBAJ; Juan De Lara, OOThis Port Is Killing PeopleQ: Sustainability

without Justice in the Neleynesian Green CityO (2018) 108:2 Annals of the American Association of
Geographers 5E548.

‘PR Arturo EscobarQSustainability: Design for the pluriverseO (2011) 54:2 DevelopmdiuD37
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SenOs contributions (categorizing it as alternative development rathen ditemativeto
development), these accounts often reduce SenOs ideas to merely human development. His
contributions towards his Oidea of justzas the discussion above has shown, are broader than
the application of capabilities in the context of HDI dnelUNOs usef human development. In
fact, SenOs Oidea of justiceO is built on plurality and does nahkagkcitly prescriptive

element or a unifocal idea of equality. Sen does not prescribe a unifocal focus on equality of
capabilities, given the fact that thage substantive opportunities but do not reflect the
procedural aspects of freedom. Even gtestelopment scholarship on pluriverses that espouse
local communitybased alternative epistemologies (suchwen vivirandswara) can fit within
SenQOs capalitis approach that leaves the decigicaking of just institutions to communities.
Sen in fact emphasizes the need to critically scrutinize what-gdeselopment scholars call the
Oworld capitalist system.O He observes that public good problems swseatetling with the
environment Owill almost certainly call for institutions that take us beyond the capitalist market
economy.® A critical capabilities lens, therefore, can benefit from critiques made by critical
development scholarship and still usagabilitiesO as an evaluative metric between feasible
alternatives.

Any application of CA, as Robeyns suggests, must also be explicit about its account of
agencyN' This project uses Razia SharifOs work on what she calls Ocollective agency capabilityO
tha builds on SenQOs instrumental freedoms with insights from critical theorists such as Gramsci
and Foucault and a case history of the ShahbagaMent, responding to critics that point to

SenOs individualistic focus that does not emphasize the role tirstr&he develops each of

‘N=Sen,supranote 149.
‘N' Robeynssupranote 108.
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SenOs instrumental freedoms (italicized in the quote bigtmw)heirOnormal stateO to one with
collective agency capability informday critical theory and her case study. For each instrumental
freedom, she writes:

a shift mwst occur to allow collective agency capabiliylitical empowermemneeds to

occur with a shift from biopower to biopolitiosgonomic emancipatiomccurs through a

shift from capitalism to a just econonsqcial network capitatlevelops from having an

dlienated society to one that is highly networked with organic solidaritygefourity

there is a shift from an unsafe suspicious environment to one of feeling safe and secure

and trusting others; and foansparencythe shift is from a closed, uninformedblic to

one where communications are open and transparent and easy toacsphasis

added)
| suggest that SharifOs work on collective agency capability is able to address the concerns of
CAOs focus on the individual and an account that may fug fasenigrant workers as a group,
particularly her inclusion of security and transparency.

A critical capability approach must also be one that balances the tensions between
migration and emigration. It is, therefore, supplemented with Lea YpiOs ctotritowards a
global theory of justice in migratiol¥* She argues that such a theory must be able to address the
tensions between justice in immigration (incoming freedom of movement) and justice in
emigration (outgoing freedom of movement). The formeuld have to deal with concerns that,
for instance, incoming migrants may impé#uw host stateOs ability to provide social subsidies to
its worseoff citizens. The latter would have to consider the potential impact of Obrain drain® on
the welfare of theemaining citizens in sending states. A theory of justice in migration, therefore,
ought to consider two things: restrictions on freedom of movement that are allowed and not

'N" Razia Shariff, OCollective Agency Capability: How Capabilities Can Emerge in a Social MomentO in
Flavio Comim, P B Aand & Shailaja Fennell, eddew Frontiers of the Capability Approach

(Cambridge: Cambridge University Press, 2018) 85p167.

N# |_ea Ypi, OJustice in Migration: A Closed Borders Utopia?*O (2008) 16:4 Journal of Political
Philosophy 391118.
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allowed, and how to distribute benefits and responsibilities between migraizesniof host
societiesand citizens of sending societils.

Ypi argues that egalitarian principles that are simultaneously and equally trying to
accommodate the claims of both justice in immigration and emigration conjure a world where
there is no movenme of people across borders, Oa closed borders utopiaO that is unjust to migrants.
She explains how the only point of convergence between the two (justice in immigration and
justice in emigration) is the case of political refugedsere restrictions onéedom of movement
of political refugeesireobjectionable for both communitarians and individualiStse points that
one way forward is to start with the case of political refugees and consider economic migrants as
analogous. When the sending state isbiséo provide the most Obasic needsO to its Gitirehs
there is little they can do to improve their Oeconomic conditions,O then the bond with political
institutions has been undermined in the same way as it is for political reftitjeike. Chandran
Kukathas who points that transfers of wealth are not sufficient when suffering is rooted in the
breakdown of institutions, Ypi argues since the lack of functioning domestic institutions may
undermine any assistance or development aid, ikexeOclear obligation related to freedom of
movement.O Ypi argues that one way to decide who ought to enjoy unrestricted freedom of
movement could be based on the following principle:

the less able worseff agents are to take responsibility for thesoeomic development,

the more they should be favoured. The right principle would therefore attempt to combine

urgency and ascription of responsibility: urgent claims for which people cannot take
responsibility (past and future) should be favoured oveetfmrswhich they cat!®

NS |bid.
N> 1bid.
NQ|bid.
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In otherwords, this would translate to invert the preference of GtifjedO workers, or
those considered as OdesirableO oversRibed,O OundesirableO workers. In line with the CA, |
propose to switch Oeconomic development@pabilities so the focus is on whether or not people
are able to lead valuable lives rather than assuming economic development will lead to the former.
YpiOs contribution, thus, is still no less OidealO than those who argue for open borders amd not mea
as a fundamental challenge to open borders arguments such as those pursued by Joséph Carens.
She clarifies that while open borders may resolve the problem oftatier migrationtheywould
not resolve the concerns related to freedom of movemenusedaey do not remedy Othe
spatiallyrelated socieeconomic inequalitiesO that make borders problematic in the firstace.

Ypi also urges that debates thre political theory of immigration ought natnly to be
explored along identity lines but alsov class boundaries play a role. She argues that borders
have always been open for some and closed for otrgell as barrier® integration and civic
participation. The supeich and hypermobile have more access to mobility than their
counterpartsWhen focusing on class, the more appropriate way is to think of the obstacles that
both poor migrants and poor citizens have to encounter, focusing on a common source of
oppression for both worsgf citizens and immigrant&§R

In sum, a critical capabilésbased approach is one that operates in the space of
capabilitiesi.e., peopleOs actual opportunities to live lives they have Oreason to valueO but is one

that is supplemented with insights from EJ scholarship, critical development theory on SD, an

|

NP Joseph H Carens, OAliens and Citizens: The Case for Open BordersO (1987) 49:2 The Review of
Politics 25ER73.

NNy pi, OJustice in Migration€ypranote 183.

‘NR|_ea Ypi, OBorders of Class: Migration and Citizenship in the Capitalist StateO (2018) 32:2 Ethics &
International Affairs; New York 14152.

! J=
!




accaunt of collective capability agency and a principle fagbursworseoff agents who are less

able to lead valuable lives.

1.11 Methods an#ieldwork interviews, partiatanking method,
participant observation & ethnographic reflections

Inspired by avironmental justice scholars who stress the importance of Otelling our own
stories,O and SenOs criticism on paternalistic methods of determining elements of jdspitte, in
interviews of returning Pakistani migrant workers, their advocates, Pakistemnngtent officials,
and residents of Masdar city have informed this study. These interviews are used not to document
reality nor will these representations be simply understood as lived experieaites, the
narratives will be seen as Ocreative constns or interpretations of the past generated in specific
contexts of the presenfOThese interviews aim to supplement the analysis to understand how
and the legal regimes, SBnd migrant justice diverge on the ground.

The following is a description dhe qualitative researcthe bulk of which was
conducted during fieldwork in Karachi, Pakistas well as Abu Dhabi and Dubai, United Arab
Emiratesin the summer of 2018. There were multiple goals that | was hoping to achieve through
fieldwork. Most importantly, | was hoping to get fulsand accounts of returning Pakistani
migrant workers who have worked in Masdar or Abu DhabiOs constructionyintiafgto
wanted to understand the claims of migrant worker rights advocates and relevant civil society
organizations in the UAE and the Gulf broadly, as well as how government agencies in Pakistan
articulated the problems facing migrant workers in the Uldstly, | wanted to visit the site that

serves as an entry painmamely, Masdar City, Abu Dhabi.

!
'R= Chandran Kukathas, OThe Mirage of Global JusticeO (2006) 23:01 SOY 1.




There were 30 interviewees andtak participants were interviewed voluntarily with no

incentives and were reached either directly through personal ketvgocial mediaand

contacts made leading up to the fieldwork or the snowballing method. There were three sets of

interviews: returning migrant workers, Pakistani government officiad migrant workersO

rights advocates in the Gulf. In addition toghenterviews, tonductednultiple more informal

interviews andook ethnographic reflection notes throughout my fieldwork in Karachi, Abu

Dhabi and Dubai (See Table 1 and 2 for descriptions of interview types and interviewees).

Table 1:Interviews in Pakistan

Returning Migrant Workers in Pakistan

Years
lived
Interviewee in
Interview Type | description Industry Occupation/Skill Level UAE
Returning Migrant
Worker Interviewee 1| Construction Civil Engineer 1
Formal 66120 Returning Migrant
minute recorded | Worker Interviewee 2| Construction Handyman/Technician/Automechar 3

Returning Migrant

Worker Interviewee 3

Telecommunicatior]

InstallerlOCBPCBBFRISQATRC

>20

Migrant Workers Leaving Pakistan to work in Belf

Private
Briefing/Information | Transportation
Session Attendee 1 | Services Personal Driver
Briefing/Information
Session Attendee 2 | Construction Labourer
Informal shorter Private
conversations at| Briefing/Information | Transportation
the briefing Sessiomttendee 3 Services Personal Driver
Private
Briefing/Information | Transportation
Session Attendee 4 | Services Personal Driver
Private
Briefing/Information | Transportation
Session Attendee 5 | Services Personal Driver
Returning Migrant Livestock/
Worker on Flight agriculture Camel Driver/Farmer
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Pakistani government officials

Interview Type

Interviewee description

Overseas Pakistanis Foundatiemployee

Formal 66120
minute recorded

Overseas Pakistanis Foundation EmployAgport Representative

interviews

Migrant Resource Centre Employee

Migrant WorkersO Rights Advocates in the Gulf

Formal 66120

Migrant WorkersProtection Society Employee

minute recorded

Anti-human Trafficking Organization Founder

interviews

Migrantrights.org Employee

"#$%&'(&)*+%,-.9%/0&12*341+%3&.*&+5%&678&"*3&9"*"3"

Masdar Residents

Interviewee
Interview Type description Nationality Relationship to Masddnstitute/City
Residemworker 1 | Jordan(?) Alumna and exesident
. Alum, exresident and current employs
60-120 minute . . ST -
informal interviews Residemworker 2 Pakistan working in the facilities
Pwritten notes Residemworker 3 UAE Alum andex-resident
Residemworker 4 UAE Current Graduate student and resider
Residemworker 5 Montenegro | Current Graduate student and resider
Others
Interviewee
Interview Type Description Nationality
Sustainability City
Resident American
Sustainability City
Representative Unknown
Sustainability City
Shorter Informal Representative Unknown
interviewsbwritten . .
notes Worker 1 in Masdar| India
Worker 2 in Masdar| Bangladesh
Worker 1 in
Sustainability City | Pakistan
Worker 2 in
Sustainability City | Bangladesh
Interviews in Canada
Interviewee 1 Pakistan
Interviewee 2 Egypt
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Informal recorded
group interview (60
minutes) Interviewee 3 India

While in Karachi from June ttheend of August, | was able to condticteein-depth 60
120 minute interviews with returning migrant workers who have worked in Abu Dhabi in Urdu
and English. While the interviewees were not associated with the construction of Masdar City,
their varying sli-level and years lived in Abu Dhabi allowed a more representative group of
interviewees. One interviewee held an engineering position in Abu Dhabi and had recently left
his job. Another interviewee had worked as a @kitkedO technician and had beeAlo
Dhabi twice for separate jobs. Lastly, | had the opportunity to interview a worker who had retired
from working for a national telecommunication company in different roles but primarily as an
Oinstaller.O While he was the only interviewee in thig grba was not directly related to the
construction sector, he had lived in Abu Dhabi for more than 20 years and offered valuable
insights.

While in Karachi, | was also able to intervi¢hweePakistani government officials
working for organizations thakedl with Pakistani migrant workers. This included the Deputy
Director of Overseas Pakistanis Foundation (OPF) and another OPF employee who worked at
the OPF desk at the Karachi airport. In addition, | interviewed an employee from the Migrant
Resource Centelslamabad. These interviews were helpful in discerning what some Pakistani
government officials viewed as issues for migrant workers seeking work in the Gulf and for
discerning their attitudes towards prospective migrant workers.

Furthermore, | also calucted Whatsapp/Skype interviews witiieemigrant workersO
rights advocates. This included an employee ftioaMigrant Workers Protection Society,

which is one of the feWGOsthat works on protecting the rights of migrant workers in the
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GCC. Inaddition, | spoke to the founder af arganization that does atsttuman trafficking
work in Abu Dhabi. Lastly, | also spoke &am employee frolMigrantRights.org, a GChased
advocacy organizatioif.heyspoke aboutheir experience interviewing in Nepahdia, Ethiopia,
Uganda, Indonesia, Sri Lanka, and the Philippines
In addition to the aforementioned recorded interviews, | also conducted a number of more
informal interviews. While in Karachi, | attended the Giearture briefing to EmigrantsO
givenby theProtectorof Emigrants office. In addition, to attending these sessions on two
separate occasions and taking notes on the briefings, | also interviewed 6 of the attendees. These
conversations were helpful in getting a sense of where prospectivenimigorkers were from,
why and where they were going, how they were recruited, and what their expected salaries were.
While in the United Arab Emirates for ten days, | was able to make multiple visits to
Masdar City, Abu Dhabi. In addition to taking eftion notes while travelling to the city and
observing workers and residents, | was able to speak to 5 current or previous residents who were
also graduate students of Masdar Institute. This group of interviewees inttiveled
international students amao Emirati students (one of the students was now an employee for
Masdar). These studergsidents showed me around the campus and city and were eager to tell
me about their experience living in Masdar and reflections on why the Masdar Institute and
Masda City failed. The notes | took during these conversations were helpful in getting insights
on their conceptions of sustainable development, the aspirations of Masdar, and how workers
building these projects fit into their stories.
These conversations lage to another newly built edbemed development project (that
was more populated) in the UAE called Sustainable City, Dubai. | dedicated the last day of my

fieldwork trip to visiting this city. There, | was able to get (and record parts of) a guided tour



also took notes on conversations | had with a few employees and a resident of the city. This

detour was helpful to see how another-eitp in the UAE is framing both SD and its residents.
Lastly, | was also able to conductiaformal recorded group interview of some migrant

workers who worked and lived in the United Arab Emirates and had moved to Canada. These

were helpful for insights on working in free zones.

1.12 Interviews

The first part of my interviews with returning workesssopenended, borrowing from
Geraldine PrattOs participatory methodology and activist resedich stresses the importance
of allowing the following questions to be informed by prior answérsThese qudins were
openended; they asked migrant workers why they chose the UAE, how they got there, what their
daily lives were and are like, how they described the places and conditions where they worked,
lived, and played in, why they left, what they liked athsliked about working in the UAE, what
they hoped to achieve, and whether they considered going back to the UAE or the Gulf to do
similar work.

The second part of the interviews included Sabina AlkireOs participatory partial ranking
method®’, where inteviewees were asked to rank the following capabilities translated in Urdu:

1.! Being able to support famiR/
2.! Being able to live a healthy life
3.I Beingwell-fed

4! Safety at work

5. Wages

6.! Ability to organize

'R! Geraldine Prattzamilies Apart: Migrant Mothers and the Conflicts of Labor and L#@neapolis:
Univ Of Minnesota Press, 2012).

'R" Sabina Alkire Valuing Freedoms: SenOs Capability Approach and Poverty Redi@tiond
University Press, 2005) GoogRooksID: GO96P5w4fHoC.

IR# Capabilities was translated kaabliyatin Urdu which also refers to OabilityO and OexpertiseO
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7.! Ability to scrutinizeauthorities

8. Accommodation facilities

9.I Beingableto connectwith nature

10.!Ability to move freely inside and outside UAE
11!Career development

12!Being able to connect with people

This list was derived with the help afiterature review conducted prior to the fieldworldan
inspired by Ingrid Robeys® method of choosing relevant capabilifiall three times, the
interviewees did not seem too eager to do this partial ranking exercise and often ranked two or
more capabilities together. It was often difficult to explaindagabilities. In other words, while

| intended to incorporate Sabina AlkireOs partial ranking metinich would have highlighted

the capabilities to focus on, | found this method only helpful when supplemented witiahcst
accounts through which | wable to discern qualitatively what migrant workers put most

emphasis on when describing their motivations and aspirdffoillowing, Alkire however

'R® Ingrid Robeyns, OSenOs Capability Approach and Geedearlity: Selecting Relevant CapabilitiesO
(2003) 9:E8 Feminist Economics &B2. Drawing on Robeyns, this list was generated in four steps:
brainstorming; testing draft list by engaging with existing literature; engaging with other lists of
capabilities; debating the list.

'R> AlkireOs method is described as a Osynthesizing®O method which has three stages that use an ongoing
dialectical dialog between theoretical reflection, empirical investigation and public delibelkétitven F
Byskov, OSelecting Capabilities for Development: An Evaluation of BedgdethodsO in Flavio

Comim, P B Anand & Shailaja Fennell, etliew Frontiers of the Capability Approa¢@Gambridge:
Cambridge University Press, 2018) 18&bina AlkireOs boo¥aluing freedoms SenOs capability
approach and poverty reductiooffers apractical participatory methodology through which development
agencies and workers on the field can identify valuable capabilities for a development activity. Drawing
on John Finnis and Martha NussbaumOs work, it proposes a framework for identifyiblg valua
capabilities that are still incomplete i.e. leaves enough space for individual and cultural dpet sy

help assess poverty reduction initiatives in the microeconomic level. The methodology systematically
asks the beneficiaries of the project ab@ach dimensions of development through two methods. One
that started with the facilitators explaining the purpose of the assessment and then asking an open
question Owhat valuable or negative impacts have you noticed?O This would lead to a distussion of
dimensions of development but if at the end no one dimension was mentioned, the facilitator would ask
whether any impacts related to that dimension were seen. Once a wide set of impacts is identified, the
next stage weighs them through partial rankifige facilitator and one of the participants ask the other
participants to pick the top three impacts. This exercise led to some very useful observations. For
instance, Alkire notes Othe activities' tangible income, and their associated effects ealtifeahd
economic security were never regarded asrtbstimportant impacts by participants. This was the case
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the partialranking exercise allowed me to engage with the interviewees and reflect on what they
valuel. This exercise was helpful in pushing the interviewees to reiterate what the top three most
important concerns for them were and talk about aspects of their experiences that may have been
missed during the interview (particularly being able to conndtt mature). The results of this
partiatranking taken together with the first part of the interviews indicated at least a common
theme. All three migrant workers ranked Oability to support family® and Oability to freely move
inside and outside UAEOQ in th&p three valued capabilities. Therefore, the following analysis

focuses on movement and supportive capabilities.

1.13 Clarifications

| decided to focus on returning migrant workers, their advocantelsPakistani government
officials for a number of reasons. Firstly, while interviewing workers working on the sites would
be ideal for a case study, given the risk that it would put the workers in, relying on returning
migrant workers was more practicahd presented fewer ethical challenges. My conversations
with Nicholas McGeehdf (who has written on migrant workers in the UAE both for Human
Right Watch and independently) indicated the difficulties in getting accdabdarcamps for
research. | prefeed not to do formal interviewsith migrant workers in théabour camps

considering the risks involved in speaking about working conditions in UAEQOs political climate.

even for an activity that had significant economic returns, namely, goat rearing.O (at p. 248) However,
arbitrarily deciding defining basic pabilities such as health, education is insufficient. AlkireOs
methodology allows a systematically identifying valued impacts. AlkireOs study is also important given it
shows how marginalized informal workersO working conditions and living standardsimgndsed

through not only access to financial resources but also participation, mobilization and social organization.

'RQNicholas McGeeharMigrant workersO rights on Saadiyat Island in the United Arab Emirates: 2015
Progress ReportNew York, N.Y.: Human Rights Watch, 2015)
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Secondly, returning migrant workers have been subjects for earlier political economic accounts
and more recent anthropological work on migrant work&idowever it was also difficult to find
returning Pakistani migrant workers associated with the construction of Masdar City; returning
migrant workers who had worked in Masdar City were hard to track down in Pakistan not only
because of the lack of governmieecords but also because the project was incomplete.

Given the sensitive nature of the topic, | prioritized mitigating the risks that some
participants would face. Participants were informed in plain langogtie nature and scope of
the project so ty can make an informed decision on whether they want to participate in the
research; they were informed that they are free to withdraw their consent to participate in the
research at any time. | used written voluntary consent forms for all key informvbatsever
feasible. In all other cases, | relied on verbal consent.

These risks were mitigated through strictly regulating conditions of privacy and
confidentiality. While | intended to conduct ene-one interviews, given the social norms in
Pakistan, | ealized that most of the interviewed men felt more comfortable when there was one
other person in the room, often another family member. | conducted interviews in places that are
convenient for the participants for-@8 minutes, depending on the particifsD willingness and
feasibility. Interviews were recorded and transcribed. All interviews remained anonymous, and
original research data is stored securely and destroyed in a timely manner after the study to protect
it from third partiesin addition this dissertation uses pseudonyms for all intervieysas some

details that may help identify interviewees have also been changed to ensure anonymity.

!
'RP Frank Eelens & J D Speckmann, ORecruitment of Labor Migrants for the Middle East: The Sri Lankan
CaseO (1990) ZInternational Migration Review 297.
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Lastly, while bulk of the fieldwork was conducted in the summer of 2018, this patgect
relies on folbw-up interviews and ongoing conversations with some interlocukais were
conductedprimarily online It is also important to note that, although not formally included, but
my lived experience while growing up as a Pakistani in Saudi Arabia, studytimgUnited Arab
Emirates from 2002013, studying in Canada from 202621 (particularly my affiliation with a
Canadian institutionjand visiting Pakistan every year throughout, has not only shaped my
understandin@f migration in the Gulf and beyorimlit also afforded me the network that | could

rely onandalso sustained engagement with tingtiple sites that are the focus.

1:<&=+5%,&>"+"&?24& %0

The aforementioned interviews supplement a number of ptimeary and secondadata
sources. These include a range of international and domestic laws on labour magatiet
some relevantase lawbilateral agreements and regional instrumenith a particulaemphasis
on the most relevaninternationalinstruments: the Intertianal Convention on the Protection of
the Rights of All Migrant Workers and Members of Their Families ICRMW) adopted in'3990,
and the ILO Convention concerning Migration for Employment (No. 97) of T&hd the ILO
Convention concerning Migrations inbAsive Conditions and the Promotion of Equality of
Opportunity and Treatment of Migrant Workers (No. 143) of 157#ihd the Global Compact for

‘RN |nternational Convention on the Protection of the Rights of All Migrant Workers and Members of their
FamiliesUNGAOR 45th Sess., Supp. No. 49A, UN Doc. A/45/49 (19@igrant WorkersO

Convention]

'RRConvention concerning Migration for Employment (Revised 1849)ul 194932nd ILC session,

Normlex (entered into force: 22 Jan 1982)0 Migration Convention No. 97

=='Convention concerning Migrations in Abusive Conditions and the Promotion of Eaidipportunity

and Treatment of Migrant Workeiz4 Jun 1975, Normle¢entered into force: 09 Dec 1978)

Migration Convention No. 143
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Safe, Orderly, and Regular Migration of 2018This project also focuses on the most relevant
domestic laws on ladur migration and citizenship as well as most recent reforms in thesuéte

as the Wage Protection System, changes in family sponsorgblden visas and free zone
regulations.

Furthermore, it includdegal and policy instruments on sustainable devetypmcluding
Agenda 2030 and Sustainable Development Goals indicators and targets. In addition, it also relie
on Masdar CityOs master plaBsnployment Regulationghotographs, social media accounts,
sustainability reports and other publicly availalifarmation published by Masdar. Furthermore,
it relied on bothlocal news articles and gray literature on developments in the United Arab
Emiratesand the Gulfwhich includedgovernment documents such B&EOs development
agendasPlan Abu Dhabi2030 and Abu DhabiO®epartment of Municipalities and Transport

documents.

1.15 Movement and Supportive Capabilities

| propose a focus on movement and supportive capabilities as well as their corresponding
functionings to evaluate and analyze the intermatiand Emirati regimes regulating migrant
workersand SD projects such as Masdar City. These specific capabilities are chosen because all
migrant workers interviewed ranked the Oability to move freely inside and outside UAEO and
Obeing able to support ydamilyO as their top 3 valued capabilities from the list that was

derived from a literature review. The purpose is not to present these as the only valuable

|
= Global Compact for Safe, Orderly and Regular Migratid8 July 2018, (signet® December 2018)
[GCM]; Other instruments that are relevant but not the focus include: the Recommendation concerning
Migration for Employment (No. 86), the Recommendation concerning Migrant Workers (No.151), the
Convention concerning Forced or Compulsory Labour (No. 29) andaifnee@tion concerning Abolition

of Forced Labour (No. 105).
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capabilities or claim them as valuable for all migrant workers but to narrow down the focus of
the analysis and to see what insights can be gained from a potential capability application.

Movement capabilities are still able to capture many aspects of mgdildyfreedom of
movemenis broadly defined as Othe freedom to traverse space and to plake #or oneself in
the world.G" This would allow us to consider aspects such as migrant workersO ability to enter
the receiving country, move within the receiving country, return to the country of origin but also
the receiving country again. Similarltipportive capabilities are conceived broadly to be able to
capture aspects such as wages, remittances, meaningful labour, lifelong learning opportunities,
opportunities for vocational training, ability to switch employarsd family reunification.

Framirg these aspects under supportive capabilities is able to highlight the relational aspects of
the CA and move beyond a foamsan incomecentric focus on simply wages and remittances. |
use the term supportive capabilities to include aspects of suppomtsglf but also oneOs

families (understood broadly), as the latter was stressed as an important motivation for
interviewed migrant workers.

While some of the other capabilities in the list presented in the interviews are related to
movement and supporgwapabilities (for instance, being able to organize can have an impact
on oneOs ability to pursue meaningfabu, the focus on movement and supportive capabilities
allows us to foreground migrant workersO opportunities to move and support thessfedmiice
capabilities can range widely from Obeing able to nourish oneselfO to Obeing able to form a

conception of the good,O specifying capabilities (albeit broadly) is significant. While movement

=" Genova, Nicholas De & Nathalie Peuthe Deportation Regime: Sovereignty, Space, and the
Freedom of MovemefiDuke University Press, 2010). At plSicholas De Genova, Nathalie Peutz




and supportive capabilities are framed capaciotisgy do not include a number of other
capabilities such as Obeing able to engage in critical reflection about the planning of oneOs lifeO
and Obeing able to connect with nature.O

Furthermore, movement and supportive capabiliiesvell as their corresponding
funcitonings are seen as important. Recall that all capability applications have both functionings
and capabilities as the core concepts that form the evaluative space. While capabilities are
understood as substantive opportunities to OdoO Aiidrdtienings are conceived as actual
achievements. In other words, when evaluating regimes and Matyg#hnisiproject asks not
only whether migrant workers entered the UAE but also the range of substantive opportunities
afforded to migrant workers. While it is more difficult to discern opportunities than actual
achievements, since the purpose here isawmiakeempirical interpersonal comparisons, a focus
onarange of opportunities as well as functionings is both feasible and helpful. Focusing on a
mixture of both allows us to avoid a paternalist appralatforces people into a particular
account of god lives. However, given the importance Sen places on an outmoenéed view
and the fact that capabilities do not capture the process aspect of freedom, funcitonings cannot be
overlooked entirely> Lastly, echoing Robeyns, movement and supportive dijesh as well
as their corresponding functioningse conceived as vakmeutral. This allows for the
possibility that some capabilities and functionings can be conceived as positive but can become

negative in some circumstances.

!
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CHAPTER 2
Locating Migrant Justice in International Migration Law Between Plurality,
Differentiation, and Softness

"No problem can be solved outside the boundary of law."
>3 Briefing Officer, Protectorate of Emigrant Office, Karachi

Walking into the Protectorate &migrant Office in Karachi, the first thing | noticed was
the line of motorbikes outside the building. There was a continuous flow of men working for
recruiting agencies rushing in and out, folders in one hand, bike helmets in the other. | walked by
a graup of them taking a smoke break through the security and was directed upstairs where | was
told | could speak to "Madam," the Briefing Officer. She was the only other woman in the
building. Her office was in the same room where the briefings were helce Was a little
podium in the front and rows of chairs where about fifteen men sat, each with a paper (likely
Foreign Service Agreements) in their hands. As | waited outside Madam's office, watching two
stray kittens chasing each other next to the podnenSecretary walked in, spraying air
freshener all around. The spraying silenced the room.

| was finally invited into Madam's office. She was sitting behind piles of paperwork and
was finishing up a call with a pharmacy about adult diapers for presumahlgnt. It was clear
that the office was understaffed, and she was overworked. Recruitment agency workers kept
rushing into her office with paperwork for her to sign. Even in these circumstances, she kindly
allowed me to sit through the briefing. Theundong briefing was telling for multiple reasons: it
had more information on personal hygiene than the rights that migrant workers are entitled to or
organizations that can help. The purpose of these briefing sessions is to, according to the
Emigration &Overseas Employment Government of Pakistan website, "[brief on] all necessary

aspects regarding health, legalhts etc. and [guide the emigrant] to get his passport and
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documents.™® It is mandatory for Pakistani emigrants with work visas to get thesppas
stamped by the Protectorate of Emigrants, and this briefing is the last step before they can
embark on their journeys: Getting the passport stamped allows the Pakistani government to
keep a record of emigrants, and the fees paid by emigrants an¢ tmserve as "life
insurance.™@

"So what does the Protectorate mean?" the Briefing Officer asked around the room, "It
means that they have to protect these six things: your work, your salary, your accommodation,
food, medical, transportation, and owaeE2,500 (Pakistani rupees) in 5 years may not even
mean that much so make sure you think of that tooE 2,000 fees for [Overseas Pakistanis
Foundation]Eto make sure if there is a road accident, etc.Eto make sure the dead body can
come back home."

The briding continued, "Lastly, when you go to another country, make sure you take care
of your clothes, your hygiene. Us Pakistanis don't take care of that. Take a waistcoat with your
shalwar kameez” We get complaints about how people complaining about bodyrotioe
Pakistani quarters are always easy to spot because of the smell." This emphasis on hygiene
continued even when an attendee asked a question about being discriminated by a clerk in
another government office. After noting that" every department tdfeegent jurisdiction,"” the
Briefing Officer responded "And lastly what did | say? Clothes must be clean. If your clothes are
clean, then you'll automatically get treated differently." Looking around the room full of
!
=% Bureau of Emigration & Overseas Employment, OHow to get EmigrantOs Pretatieau of
Emigration & Overseas EmploymentO, (23 March 2021), ofBuezau of Emigration & Overseas
Employment Government of Pakistdmitps://beoe.gov.pk/howo-getemigrantsprotection>.

=> The Emigration OrdinangdPakistaril979.

"=QFieldwork Notes Interview Overseas Pakistanis Foundation

"=P Urdu for Orrousers and tunic.O Also known as OPakistan's national da®&nahntzad Hamzeh, OThe
Shalwar Kameez: Pakist@s Persiamfluenced National GarmentO (2020) Theatre and Dance, online:
<https:/fir.library.illinoisstate.edu/ursthe/2>.
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confused faces, | noticed there wareposters with information on the migrant workers' rights
or organizations that could help. According to the briefing, the only thing that was going to
protect migrants apart from practicing good hygiene was this protectorate stamp and their
relationshipwith thekafeelor arbab.=N The only time rights were mentioned in the briefing were
in relation to knowing what the fees associated with this protectorate stamp were. What may
explain this absence of rights and international law in the briefing hall@ Istdrnational legal
regime governing migrant workers equally silent on migrant workers' rights? What are this
regime's main features?

This chapter aims to see whether we can locate protection of movement and supportive
capabilities within internationahigration law and describe the main features of the different
regimes that compose international migration law. It lays out a broad overview of the
international legal regime that regulates migrant workers with a particular emphasis on Pakistani
migrant workers in the United Arab Emirates to distill key features. Given the discussion of
selecting relevant capabilities in Chapter 1, the focus will be on movement and supportive
capabilities as discussed in Section 1.1. This will allow us to look at theaitgave, the right
to enter, and the right to choose where to work yet go beyond a narrow doctrinal analysis.
'Rights' here are seen as ethical assertions. Echoing Sen's reading of Hart, they are "parents of
law" such that they may motivate legislatianother activities meant to advance them. For Sen,
human rights cannot be discarded simply due to imperfect obligations and lack of feasibility; as
such, the focus is not merely on the provision of legal rights but rather to see the content of these

asselfibns and their exclusionst An alternative question could ask whether these deliberations

=N Persian word for boss. Most often refers to immediate boss but sometimes used interchangeably with
kafeelwhile the latter refis more specifically to the sponsor.
=R Sen,supranote 102at p $5-387
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reflect impartial, practical public reasoning? The focus here, though, will be on the content and
results of the deliberations. In making these assertions, whatdifreedoms do international
legal instruments deem significant for migrant workers? What kinds of freedoms and
opportunities are reserved for only documented, authorized migrants in a regular situation?

A few preliminary notes on international migratiamv will be followed by a review of
the most relevant instruments: the International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families (ICRMW) adopted in 19%Mhd the ILO
Convention concerning Migration feimployment (No. 97) of 1949, and the ILO Convention
concerning Migrations in Abusive Conditions and the Promotion of Equality of Opportunity and
Treatment of Migrant Workers (No. 143) of 197%nd the Global Compact for Safe, Orderly,
and Regular Migration of 2018. Can we locate the protection of movement and supportive
capabilities within these regimes and instruments? The discussion will highlight three main
features that shape the interoal human rights law and labour law reginiBsa plurality of
sources (and a resulting fragmentation), 2) an at¢hedsoard differentiation between workers

according to their citizenship status, and 3) a trend towards softer normative mechanisms.

*='International Convention on the Protection of the Rights of All Migrant Workers and Members of their
FamiliesUNGAOR 45th Sess., Supp. No. 49A, UN Doc. A/45/49 (19@aigrant WorkersO

Convention]

! '*Convention concerning Migration f@mployment (Revised 1940}, Jul 194932nd ILC session,

Normlex (entered into force: 22 Jan 1982)0 Migration Convention No. 97

" "Convention concerning Migrations in Abusive Conditions and the Promotion of Equality of Opportunity
and Treatment of Migrant Workeiz4 Jun 1975, Normle¢entered into force: 09 Dec 1978)Q

Migration Convention No. 143

" Global Compact for Saf€rderly and Regular Migrationl3 July 2018, (signet® December 2018)
[GCM]; Other instruments that are relevant but not the focus include: the Recommendation concerning
Migration for Employment (No. 86), the Recommendation concerning Migrant Workers5Npthe
Convention concerning Forced or Compulsory Labour (No. 29) and the Convention concerning Abolition
of Forced Labour (No. 105).
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2.1 Plurality in International Migration Law: A "giant unassembled juridical jigsaw puzzle."

Both the international and domestic regimes that aim to address migrant worker issues in
general and migrant workers in the United Arab Emirates (UAE) are mayKeddl pluralism,
i.e., a situation where multiple legal systems "coexist in the same 'ffeldternational
migration law (first coined as a term in 1927 by Louis Varlez) can be understood as including
norms across many overlapping fields such as iniema labour law, human rights law,
refugee law, trade law, criminal law, and the law of the'sdamay be defined as a "set of
international rules and principles governing the movement of persons between states and the
legal status of migrants withirobt countries. It gathers all relevant international legal norms that
apply to individuals who are leaving their own country, entering another one, and/or staying
therein."? In the absence of a multilateral legal framework, the two main international
organzationsbthe International Labor Organization (ILO) and the International Organization
for Migration (IOM)N have limited institutional and regulatory capacity that allow states to
significantly influence their labour migration rulé& Without any cental norms or a
multilateral legal framework, the regulatory regime has been criticized for its lack of coherence:

international migration law has been compared to a "giant unassembled juridical jigsaw

"® Sally Engle Merry, OLegal PluralismO (1988) 22:5 Law & SocOy RER9869

"> Vincent Chetailnternational migration lawfirst edition ed (Oxford, United Kingdom: Oxford

University Press UK, 2019t p 7

"Q bjd.

P Lucie Cerna, James Hollifield & William Hynes, VOTrade, Migration and the Crisis of GlobalizationO in
Marion Panizzon, Gottfried ZYrcher & Elisa FornalZ, &te, Palgrave Handbdoof International

Labour Migration: Law and Policy Perspectivdondon: Palgrave Macmillan UK, 2015) 17.
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puzzle™ and labelled as "deconstructivist architectusfBragmentation based on dissonance
and asymmetry.®

This complexity is unsurprising due to state sovereignty and the existence of borders and
because migration is both a domestic and international concern. There are a number of tools
international lawyes can use to address this fragmentation and potential conflicts between
different regimes= However, echoing Blackett and Trebilcock, transnational labour law "can ill
afford to romanticize plural sources of law or their disruptive poweiTd center migant
justice, all the different sources of law ought to ensure movement and supportive capabilities as
both means and ends. As explained in the introductory chapter, capabilities are different from
rights because they do not presuppose the role of theatdtéhey allow us to think of other
nonstate actors (like trade unions) that can help convert the capabilities to outcomes. Labour
rights are not seen as only-pyoducts or means to achieve economic growth but are ends by
themselves. A capabilitidsased perspective, therefore, is more demanding than merely formally
protecting the right to move, right to work, etc. Supportive capabilities then entail not only the
right to work but also demand, for example, opportunities for meaningful work, oppoguaitie

be trained and educated, as well as a right to enjoy a private liB=yond the scope of this

"N Richard B Lillich, The Human Rights of Aliens in Contemporary International (Manchesgr

University Press, 1984t p 9

"R Vincent Chetail, OThe Architecture of International Migration Law: A Deconstrstdfeisign of
Complexity and ContradictionO (2017) 111 AJIL UnbouriiR28

"= Thomas, OConvergences and Divergences in International Legal Norms on Migrant Labor Labor Law
and Development@upranote 18 Thomas explains th&onvention on the Lawf Treaties establishes

two techniques: one, that prefers the treaty to which all states are parties to; and, second, that applies
earlier treaty only to the extent that it is compatible with later treaty. The International Law Commission
highlights furtrer tools that aim to harmonize: one that international law should be read Oto give rise to a
single set of compatible obligations,O and second that prefers the more specific rule.

" Blackett, Trebilcock & Dooreysupranote 151At p 7.

"V Mantouvalou, OLabour Rights in the European Convention on Human Rights: An Intellectual
Justification for an Integrated Approach to InterpretationO (2013) 13:3 Human Rights Law Rewew 529
555.
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chapter and outside of treaty law, there are also customary law priiitifhes are binding to

all states, such as the principle of riscriminatiori®, the prohibition of slavery, forced labour
and child labour, right to a fair trial, principle of nrogfoulement, family reunion of children,
access to consular protection and so on and so forth. Regardless of their status as customary
international law, stiice to say at this point, they are argued to be weak principlésThe
discussion will not specifically deal with these customary norms; rather, it will provide a broad
introduction to the international regime that governs migrant workers.

While the foaws here is on migrant workers, there are three other categories that this
discussion does not explicitly include: refugees, smuggled migrants, and trafficked migrants.
While it is acknowledged that categories often overlap, the purpose here is notao give
overview of the rights afforded to all migrants nor to essentialize migrant workers relative to
other groups. Migrant workers are used as an example to view how the regime operates in both
overlapping yet fractured ways, differentiating rights in a ey further categorizes workers

and, in the process, inhibits migrant workers' capabilities.

"# Literature onjus cogens, erga omnaad customary international law is understandably vast but to
briefly sketch the differences between the terms, it may be useful to understand customary international
law as one of the sources of international law which regjlio¢h consistent and widespread state practice
and out of a sense of legal obligatiapiqio juris). Customary international law is binding on all states.
Some customary international law can reach the statugisfcagensiorm which literally translats to
Ocompelling law.O These peremptory ordemgable international norms are provided for by Article 53
of the Vienna Convention of the Law of Treaties of 1969 as norms accepted and recognized Oby the
international community of States as a wholeQO fwbioh no derogation is permittedlis cogensorms
createerga omnesbligations, which are enforceable by any member of the relevant community even if
the breach does not injure them.

"$ Difference of treatment does not amount to discrimination ifGtrsasonable, objective and
proportionate to achieve a legitimate objective.OC3se Concerning Military and Paramilitary

Activities In and Against Nicaragua (Nicaragua v. United States of America); Matésnational Court

of Justice (ICJ)27 June 186, available at:https://www.refworld.org/cases,|CJ,4023a44d2[atressed

24 March 2021]

"> Vincent Chetailnternational Migration Law(Oxford University Press, 2018oogleBooksID:
gigQDWAAQBAJ.

"Q Beth Stephens, OLitigating customary international human rights norms.O (1995) 25:1 2 Georgia
Journal of International and Comparative Law 203.
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As critics of focusing merely on human trafficking and modern slavery argue, simply
tackling the worst forms of exploitation will not secure decent work comgitior migrant
workers, and the rhetoric has often been used to justify states' coercive paveeordingly,
the following analysis will include a brief discussion of international refugee law and
Conventions on smuggled and trafficked persons but vatliganore broadly on migrant
workers. It will look at the differentiated ways substantive opportunities to freely move and to
support families are distributed in international migration law's primary instruments that directly
pertain to migrant workers: IV, ILO Convention No. 97, ILO Convention No. 143, Global
Compact for Safe, Orderly and Regular Migration. The focus, therefore, will be on how migrant
workers' movement and supportive capabilities are dealt with in international human rights law
and laboulaw. After highlighting the ways these overlapping yet fractured regimes consistently
differentiate migrant workers, the discussion will point to a trend towards softer normative
mechanisms that try to fill the gaps. It will conclude by distilling whasé features mean for

migrant workers' movement and supportive capabilities.

2.2 International Refugee Law and its Missed Opportunities

International law's normative commitment to territorial sovereighty arguably one of
its most significant features, regardless of the many ways it is continuously challenged. For

instance, Sarah Dehm has recently argued that the assumption of the "state as the main container

|

"P A C L Davies, OMigrant Workers in Agriculture: A Legal PerspectiveO in M R (Mark Robert)
Freedlandk Cathryn Costello, eddigrants at WorkOxford: Oxford University Press, 2014) container
title: Migrants at Workat p. 79

“N'M N Shaw, OTerritory in International LawO (1982) 13 Netherlands Yoéeaobinternational Law
61E91. For Shaw it O[marks] a link between a particular people and a particular territory, so that within
that area that people may exercise through the medium of the state its jurisdiction while being
distinguished from other peles exercising jurisdiction over other areas.O

! L;
!




for authorizing and regulating human mobilitan be challenged by foregrounding various
other actors, sites, and modes of what she calls "transnational migratiorakimg."? Most
discussions of migrant workers similarly start with acknowledging the role of sovereignty as
international law's basixiom, built on Westphalian natigstates?= International refugee law is
often the first example of how exceptions to this sovereign territorial control are made. The
Refugee Convention, for example, ensures refugees a right of entry and some padditical an
economic rights that may be applicable in the workpldcdowever, the Convention narrowly
defines refugees (granting refugee status based on persecution), and there is a reluctance to
broaden its scope to cover other groups such as migrants, envirahre@rgees, and stateless
persons? This reinforces the framing of refugees as "worthy" and other migrants as
"unworthy," essentially establishing a refugee and "economic" migrant bifi@inilarly,

within refugee law, while the principle preventingtetafrom sending an asyluseeker to a
country where they may face persecution or a serious human rights violation (knownr as 'non
refoulement’) presents the most robust opportunity to ensure movement capabilities; its scope is
also limited*® States are natbligated to facilitate the arrival of asylum seekers and actively

impose restrictions to limit it. The definition and Afoulement debates aside, as Jaya Ramji

"R Sara Dehm, OTrangimal Migration Law: Authority, Contestation, DecolonizationO (2019) SSRN
Journal, online: <https://www.ssrn.com/abstract=34653@u=-print version of a forthcoming chapter in
Peer Zumbansen (ed), Oxford Handbook on Transnational Law (Oxford Utyiness, forthcoming
2020).

#= Sovereignty, is broadly, understood to have three components: internal, external and territorial.
Territorial sovereignty is concerned with statesO authority over all persons and things within its territory
and is differenfrom its authority to determine its own laws, institutions etc. and relationships with other
countries.Chetail,supranote 215.

# M, 1D+1'(,1%W+0*'(14%',%'5+%S*'/8&%,- ¥ We2@H4R>!I'' \WTL'INR'0.-.8.<',-:7'478.""
"C8,3''RPQ?'IMeLehF

# CRSRAtrticle 1(A)(2)

"# Jaya RamjiNogales & Peter J Spiro, Olntroduction to Symposium on Fga@iobal Migration LawO
(2017) 111 AJIL UnboundtR.

3 Ipid.
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Nogales argues, while refugee law provides the right to move, it does not say anythirthiabou
transit. She writes, "the obvious irony there is that these migrants must already have moved in
order to become eligible for the right to move." Another set of critiques is that refugee law
distracts attention from the systemic issues that plagrafisant role in driving migration, such

as income inequality.

2.3 International Human Rights Law: Universal or Differentiated?

Similarly, while international human rights law ensures some aspects of movement and
supportive capabilities, these proteas are applied with different thresholds, further
categorizing migrant workers. In the second half of the century, human rights instruments and
the principle of nofrdiscrimination brought new protections to migrant workers. It is generally
acknowledged @t international human rights law applies to all migrants regardless of
nationality and legal status, with few exceptidfidn other words, core civil, political,
economic, social, or cultural human rights that would have a bearing on supportive cagabiliti
(such as the prohibition of forced labour, child labour, equal remuneration, freedom of
association, right to collective bargaining) in principle apply to all persons but with a ¢@veat.
is conventionally argued that lawful restrictions can be nbaded on nationality or immigration

status if they are "reasonable, objective, and proportionate to pursue a legitimatgé ahis"

"#> Ryszard Cholewinski, OThe Human and Labor Rights of Migrants: Visions of EqualityO (2007) 22:2
Geo Immigr LJ 17#220.; David Weissbrodt Special Rapporteur, Final Report on the Rights of Non
Citizens, U.N. Economic and Social Council, Commission on Human RightsC&uimission on the
Promotion and Protection of Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/23 (May 26, 2003).

#QT Alexander Aleinikoff & Vincent Chetail, eddigration and Intenational Legal NormgT.M.C.

Asser Press, 2003).

"#P Chetail,supranote 225at chapter 2
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means distinctions based on nationality and status are allowed if the measures are prescribed by
law, pursue a legitimateage objective that can be justifiable in a democratic society, and are
proportionate. These distinctions depend on each case's circumstances and the specific right(s) in
guestion; therefore, only a calsg-case assessment can distinguish lawful and unlawfu
restrictions, giving states significant discretion in determining restrictions.

Apart from the general applicability of core human rights, the right to leave and return to
one's own country is directly relevant to movement capabilities. This riglstéed in a wide
range of universal and regional human rights treaties and is understood to be binding as a matter
of customary international lai! It was first endorsed in the Universal Declaration of Human
Rights (UDHR);*Rwhich is considered the foundai document of human rights and customary
international law. The UDHR affirms that "Everyone has the right to freedom of movement and
residence within the border of each State. Everyone has the right to leave any country, including
his own, and to returmthis country."”® The International Covenant on Civil and Political
Rights (ICCPR}® and the International Covenant on Economic, Social and Cultural Rights
(ICERD),®" which came out of the UDHRtogether known as the International Bill of Rights

also reierates the right to leave any country including one's &twn.

“N|bid. at chapter 2

HRIHE0&' () +%,) (&(#."*/F012("F3HA5- I"HE"%&™()*$"+,,,-  1"HS%&'(1)*+!,-..(1,/00!#1!
2)(1"#13141%5627!829:6;!<!1+03 =>

"$= Brian R Opeskin, Richard Perruchoud & Jillyanne Redgatiss,Foundations of international
migration law ebrary, Inc (Cambdige, UK: Cambridge University Press, 2012).
$'01'+21*(,1*0%M,D+1*1'%,1%M(D(0%*13%B, O[{R*Q¥BE L9RQQ/ \WTL''$QQN
'0.-..8.<',-:7'4781."'#()8IB"RPQ?'| OMMBW

"$" International Covenant on Economic, Social and Cultural Rigfe®ecember 1966, UNTS 14531
(entered into force 3 January 1978}ESCR

"$# UDHR.
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However, omitted in all these documents and international law is the symmetric right to
enter another countr§® Seyla Benhabib calls this an internal contradiction in universal human
rights and eérritorial sovereignty a feature that exists across various international law
documents. In fact, international human rights instruments even reaffirm the state's authority to
determine who can enter and who can stay. For example, the ICCPR, whielredred as one
of the most "farreaching'®” treaties, explicitly protects the state's prerogative to decide who to
admit. The UN Human Rights Committee clarified in General Comment No. 15 that the
Covenant "does not recognize the right of aliens to entex reside in the territory of a State
party. It is in principle a matter for the State to decide who it will admit to its territ¥¥His
strengthens states' authority to decide who to admit and inhibits migrant workers' movement
capabilities. While Article 12(4) 'prohibits arbitrary deprivation of the right to dmnseown
country'(emphasis added) casts a broader net than it wawlkel ihthe provision was based on
nationality, the concept of nearbitrariness requires a cdsgcase assessment that is harder to
make for temporary migrant®’

Even the ICRMW (also known as Migrant Workers Convention) safeguards this aspect of
state svereignty and limits movement capabilities. In it, Article 35 states that: "Nothing in the
present part of the Convention shall be interpreted as implying the regularization of the situation
of migrant workers or members of their families who aredoectumented or in an irregular
situation or any right to such regularization of their situati®towever, this does not mean

"$% Costello, Freedland, & Oxford Scholarship Onknéork University,supranote 42.

"$> Thomas, OConvergences and Divergences in International Legal Norms on Migrant Labor Labor Law
and Development@upranote 18.

"$Q Seyla BenhabibThe Rights of Others: Aliens, Residents, and Citig@ambridge: Cambridge

University Press, 2004 )https://www.hrw.org/legacy/campaigns/migrantss/lcomment86.htm

'SP Chetail,supranote 215.

"N Thomas, OConvergences and Divergences in International Legal Norms ant Mador Labor Law

and Development@ypranote 18at p 413
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that states' right to deny territorial access to all aliens is absolute. As James Nafziger argues, the
proposition that this right igsbsolute has little historical or jurisprudential foundation, and "

state has a qualified duty to admit aliens when they pose no serious danger to its public safety,
security, general welfare, or essential institutiof$.However, as we will see in Chapt3,

states such as the UAE often broadly interpret migrants' potential threat to security.

Even if a norcitizen is lawfully within the territory, human rights instruments reaffirm
states' ability to influence netitizens' movement capabilities. The IER is noteworthy in this
regard because it reserves some rights to onlhcita@ens who are "lawfully present within the
territory of a state," namely, the right to liberty of movement and the freedom to choose
residence within the territory (Article 1anhd due process guarantees on expulsion from the
territory to. And even ithis is the casettie combination of these two provisions,” Chetail
argues, "graphically exhibits the specificities and the limits of the legal status of migrants under
contemporay international law: a neoitizen must be lawfully present within the territory of a
state to be able to benefit from the right to liberty of movement and the freedom to choose
residence; but, even if lawfully within the territory, he/she may still bertieg from that
territory provided that some basic conditions and procedural guarantees are flitfilled
Similarly and as Section 2.4 will detail, the Migrant Workers' Convention also provides
differential rights between migrant workers based on whetlegratre considered in a regular or

an irregular situation.

"SR James A R Nafziger, OThe General Admission of Aliens under International LawO (1983) 77:4 The
American Journal of International Law SB#7.
= Chetail,supranote 215At p 156
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In addition to the ICCPR, the International Convention on the Elimination of All Forms
of Racial Discrimination 1969 (ICERD) and the Convention on Elimination of All Forms of
Discrimination AgainstWomen 1979 (CEDAWJ" contain provisions that may be relevant to
movement and supportive capabilities. These are potentially significant, especially in relation to
this work, considering they are some of the few human rights treaties that the UAE is @ membe
state to. The ICERD, for instance, ensures a wide array of rights ranging from "The rights to
work, to free choice of employment, to just and favourable conditions of work, to protection
against unemployment, to equal pay for equal work, to just andri@vie remuneration” to "the
right to form and join trade unions" and the "the right to marriage and choice of sgduse."
was clarified by the Committee on the Elimination of Racial Discrimination in General
Recommendation No 30 on Discrimination thatprinciple, states are obligated to guarantee the
range of rights in Article 5 (where the aforementioned rights are listed) to all persons without
discrimination. It also includes an obligation to provide equal treatment between citizens and
non-citizens,with the exception of some political rights such as the right to"vbte.

In addition to the aforementioned human rights treaties that deal with migrant workers'
rights, the international protection for migrant workers also includes a United NationsrCharte
based system. This comprises of a system whereby individuals and organizations can bring

complaints to the UN Human Rights Council to address violations, special reporters and human

>H01'+21%(,1¥0%M,1D+1'(,1%,1%'5+%#0() (1*'(,1%,-%"00%X,2) &%, -%W*8(*0R AEB 2R AM(,1;%
\WTL'W7F'R$Q$'0.-:.8.<',-:7'4781.'$'g)-2)8H" R QRIM# Ao

="M, 1D+1'(,1%,1%'5+%#0() (1*'(,1%,-%"00%X,2)&%,-%A(&82() (1*'(,1%*41(1 & Y4P6) 81RP R/
"=#PN\WTL'I"$R'0.-:.8.<',-:7'4781.'#L.C:.E6.8'"'RN!?'| M#A"P Mo

"># International Convention on the EliminatiofiAll Forms of Racial Discriminatior21l December
1965, UNTS 660 (P.1) Art 5 (entered into force 4 January 1969) [ICERD]

">$ Shauna Olney & Ryszard Cholewinski, OMigrant Workers and the Right tdidtoimination and
EqualityO in Cathryn Costello & Mark Freedland, &igrants at WorkOxford University Press, 2014)
258.
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rights independent experts that study human rights, and thirdly quadne@amod review reports
by the UN HRC on UN Member state reports which include recommendations by thé’HRC.
The significance of the exceptions can be especially grave in countries like the GCC
countries, where access to citizenship is strictly protedteel UAE has not accepted the
optional obligations for individual complaint® Even in the few other states that have accepted
these obligations, only a few individuals have used these procedure£018, however, Qatar
submitted an Application to thaternational Court of Justice against the UAE concerning its
treatment towards Qataris living in the UAE using the ICERD as its legal basis. This was in
response to a range of sanctions that the UAE imposed on Qatar, including the expulsion of
Qataris fronthe UAE sparked by rising tensions in Yenight is interesting to note that this is
the only time that such an application was made against the UAE, while the ICERD is ratified by

almost all sending countries and the UAE.

2.4 UN Migrant Workers Conveinh: Comprehensive yet Differentiated

Having discussed some of the core human rights instruments, this section will turn our

attention to one of the most relevant instruments that specifically address migrant workers: the

>> Cholewinski, OThe Human and Labor Rights of Migrastgfdanote235.; David Weissbrodt and

Justin Rhodes, OUnited Nations treaty bodies and Migrant Workevéagent Chetail & CZline Bauloz,
Research Handbook on International Law and Migrati@dward Elgar Publishing, 2014)303.

>QFor more on UN Charter body system see for@ajsuke Shirane, OICERD and CERD:A Guide for
Civil Society Actors,O
online:<https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/1_Global/INT_CERD_INF_7
827_E.pd> accessed January 28, 2020

P Catherine Dauvergn&jaking Peop# lllegal: What Globalization Means for Migration and Law

reprint edition ed (Cambridge: Cambridge University Press, 2609)21

>N Simon Andra Obrocaru, OTackling Racial Discrimination: Application of the International Comnventi
on the Elimination of All Forms of Racial Discrimination (Qatar v. the United Arab Emirates) Studies and
Comments on Case Law and LegislationO (2019) 21 Romanian J IntGlaz[58]
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Migrant Workers Conventioff which is considered the most comprehensive treaty in the field
of migration and human rights and is one of the 'core' human rights agreéingéheshistory of
this document highlights the contentious nature of migrant worker issues. While the ILO alone
was madated to ensure "protection of interests of workers when employed in countries other
than their own,'?' the ILO Migrant Workers (Supplementary Provision) Convention, 1975 (no.
143) (which will be discussed more fully in Section 2.3) was met with mixedoracSending
countries were skeptical of its emphasis on undocumented migration because it would suppress
illegal movement that otherwise reduced unemployment and generated income. Similarly,
receiving countries were wary that ILO Convention No. 143'sigian on the free choice of
employment would undermine their guest worker progr&ms.

Morocco and Mexico, therefore, started to campaign for a UN Convention on human
rights for migrants and chaired the Opeamded Working Group that was established in 1979
Sending countries were not only dissatisfied by former ILO treaties but were also skeptical of its
inclusion of unions and their inability to make reservations in ILO tre&idsainstream
accounts of the ICRMW also note that the UN was preferred oeét @ because developing
countries were hoping to promote a new economic order in the aftermath of the 1970s oil crisis

and thought the UN forum would more easily help get an "automatic maj&fity."

|
R Migrant WorkersO Convention

'Q=Saskia Sassehpsing Control?: Sovereignty in the Age of Globalizafidew York: Columbia

University Press, 19964t 94,

'@ Roger Bohning, OThe ILO and the New UN Convention on Migrant Workers: The Past and FutureO
(1991) 25:4 The International Migration Review 6889.

Q" Ibid.

‘*Ryszard Cholewinski et dljigration and Human Rights: The United Nations Convention on Migrant
WorkersO Right€ambridge University Press, 2009) GoeBleoks|D: r7fZjwPuNLoC.

" Bohning, OThe ILO and the New UN Convention dgrivht WorkersGupranote 261Roger

Bohning & InternationalLabour Office, OThe ILO and the New UN Coiorenn Migrant Workers: The
Past and FutureO 13.
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The drafting, however, was done primarily by a groupuwbiean states known as the
MESCA group (Finland, Greece, Norway, Portugal, Spain, and Sweden), which later approached
the ILO to help with some draft articlés.While it was expected at least this group would ratify,
destination countries were skeptichtle resulting document's level of detail, ambition, and
usefulness. Migrant Workers Convention exemplifies how reluctant states are to provide all
migrants' rights. It took more than ten years for the Convention to come into force in 2003, and
even thenthe state parties included mostly sending countries and none of the major receiving
countries. The current number of state parties is 55 and includes neither UAE nor P&Kistan.

The literature on ICRMW has long tried to explain why ratification has tegcult to
achieve, identifying a number of legal and political issues that may explain the low level of
ratifications as well as lack of campaigning of the ICRMW. Canada's objection, for instance,
stems from a number of reasons. A UNES@nmissioned f@ort noted that these include the
assertion that migration management lies within each nataia's sovereignty, fundamental
rights of all persons are already guaranteed in Canada and that signing the ICRMW would
require Canada to review its temporangmtion programme&” A similar UNESCO study on
obstacles to the ratification of the ICRMW in the European Economic Area noted that the
common fear is that the ICRMW would limit the states' sovereign right to decide who can enter

their territory and for hoiong they can remain, and that it provide a robust right of family

'@ Juhani L3nnroth, OThe International Convention on the Rights of All Migrant Workekdeambers

of Their Families in the Context of International Migration Policies: An Analysis of Ten Years of
NegotiationO (1991) 25:4 International Migration ReviewEr 26.

"QMigrant WorkersO Convention OChapter IV: Human Rights: 13.0

‘QP|dentification d the Obstacles to the Ratification of the United Nations International Convention on
the Protection of the Rights of All Migrant Workers and Members of their Families: The Canadian Case
by Victor PichZ, EugZnie Pelletier & Dina Epale, Zotero, UNESC@$SefiCountry Reports on the
Ratification of the UN Convention on Migrants (UNESCO) SHS/2006/MC/9.
:online<https://unesdoc.unesco.org/ark:/48223/pf0000147310_eng?posinSet=1&queryld=650e9be8
707b42e8bb01-288f4caded71>
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reunification to all migrant workers in a regular situation. The political obstacles include the fact
that ICRMW prescribes rights the already exist in national laws and that it presodbeany
rights to migrants in an irregular situation which may make tackling irregular migration and
"social integration” difficult®NHowever, many sending countries, including Pakistan and India,
have also refused to ratify this agreement due to aofapklitical will and the fact that labour
out migration has only increased in the late 19884.2003 UNESCGstudy on the Asia Pacific
found that in nosratifier sending countries, such as Indonesia and Bangldtiehle, obstacles
were the costs associated with fulfilling their obligations, such as providirdepiagture
sessions and monitoring brokers and recruitéidowever, even the states that ratify the
ICRMW do so, as Western, Lockhard, and Money recentlyeatjo strengthen their
relationships with their emigrants and their citizens at home who advocate for emigrant
protections, not to protect the right of immigrants residing in their own couftry."

However, ICRMW is celebrated by several commentators@®bthe most significant

documents for migrants as it includes a number of rights for authorized migrant workers that

"QNThe Migrant workers convention in Europe: obstacles to the ratification of the International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families:
EU/EEA Perspectivedy Euan MacDonald & Ryszard CholewinddNESCO Migration Studies
(UNESCO, 2007).
online:<https://unesdoc.unesco.org/ark:/48223/pf0000152537?posinSet=1&queryld=0ZI¥f&9a
472594a235f6a9427cel>

"QRNicola Piper, Oistacles to, and opportunities for, ratification of the ICRMW in AsiaO in Antoine
Pecoud, Paul de Guchteneire & Ryszard CholewinskiMigsation and Human Rights: The United
Nations Convention on Migrant WorkersO Ri¢@snbridge: Cambridge UniversiBress, 2009) 174t

p 177178

'P=Bangladesh ratified the ICRMW in 2011 and Indonesia ratified the ICRMW in 2012

“P' |dentification of the obstacles to the signing and ratification of the UN Convention on the Protection
of the Rights of All Migrant Workers: the Adtacific perspective; executive summasy Robyn Iredale

& Nicola Piper, UNESCO Series of Country Reports on the Ratification of the UN Convention on
Migrants (UNESCO, 2003) SHS/2003/MC/2.

‘P" Shaina D Western, Sarah P Lockhart & Jeaendtiney, ODoes anyone care about migrant rights? An
analysis of why countries enter the convention on the rights of migrant workers and their familiesO (2019)
23:8 The International Journal of Human Rights EA2®9.
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have a bearing on movement and supportive capabifitittsincludes the right to enter and

remain in one's state of origfiiand rightsof liberty of movement> and freedom of

associatioitQ and it reiterates a number of other rights such as the right't8, lffeedom from
slavery, and torturéNFor the most part, it reaffirms basic human rights norms that are already
in existing treaties R It does include provisions that are specific to migration, such as Article 17,
which makes an explicit reference to immigration detention and trial rights, and Article 21,
which prohibits passport confiscatidt. The ICRMW also has provisions that comntétes to
collaborate to prevent "illegal or clandestine movements and employment of migrant workers in
an irregular situation’N'

The ICRMW has nine parts and defines rights that apply to specific categories of migrant
workers and their families in the folving subcategories: frontier workers, seasonal workers,
seafarers, workers on an offshore installation, itinerant workers, ptigdatvorkers, specified
employment workers, and safnployed workersY" It divides its rights according to whether or
notmigrant workers are in a "regular” or "irregular” situation. Part Ill applies to all migrant
workers, and Part IV applies only to those who are documented or in a regular situation. The
omission of migration status in the Convention's-dtrimination povision is also
noteworthyN* Part Ill, which applies to all migrant workers and their families, is generally a

"P# Sassensupranote 260at 94 Chetail,supranote 215.
"P3Migrant WorkersO Conventiart 8.

"P>Migrant WorkersO Conventiart 39.1

"POMigrant WorkersO Conventiart 26

"PP Migrant WorkersO Conventiart.9

"PNMigrant WorkersO Convention &l
‘PRDauvergnesupranote 257.

"N=Migrant WorkersO Conventiarts.17 and 21

‘Nt Migrant WorkersOdhventionart. 68
N" Migrant WorkersO Conventjarts. 5763
‘N¥* Dauvergnesupranote 257at p 23




reiteration of human rights norms that exist elsewhere. This categorization was a result of a
compromise between the delegates who draftedehgytafter years of negotiation. At the time

it was drafted, the 35 Articles that apply to all migrant workers and family members were filling
a gap and clarifying that these provisions did apply to alaitirensN® The list of rights that
concern all ngrants and their families includes a range, including, for instance, the right not to
have identity documents confiscat&dthe right to education for migrants' childféhand the

right to respect for cultural identit)”

However, the differences betweentRH for all migrants and Part IV that applies to only
documented migrant workers highlight how migrant workers experience differential treatment,
with significant impacts on their movement and supportive capabilities. For instance, like under
the Covenat on Civil and Political Rights, only migrant workers and their families who are
documented or in a regular situation have the "right to liberty of movement in the territory of the
State of employment and freedom to choose their residence fH&rais ako includes more
substantial rights such as the "right to form associations and trade unions," equality of treatment
with nationalsNRtransfer of remittanc€e¥, expulsion procedure®, and right to family
reunification’R" The fact that these rights are ondgerved for documented workers undermines

movement and supportive capabilities for workers who are undocumented.

"N$ Stefanie Grant & Beth Lyon, Olndirect Success? The impact and use of the ICRMW in other UN foraO
(2018), online <https://osf.io/preprints/lawarxiv/ichdap/>.

"N>Migrant WorkersO Conventiart. 21

"NeMigrant WorkersO Conventiart. 30

"NPMigrant WorkersO Conventiart. 31

"NNMigrant WorkersO Conventiart. 39.1

"NRMigrant WorkersO Convention art. 43

"R=Migrant WorkersO Convention art. 47

"R Migrant WorkersO Convention art. 56

"R Migrant WorkersO Convention art. 44
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A further exception is made in the ICRMW for "projdietd workers" who are defined as
"migrant worker[s] admitted to a State of employmentsfaefined period to work solely on a
specific project being carried out in that State by his or her empl&étticle 61 of the
ICRMW stipulates that these workers and members of their families "shall be entitled to the
rights provided for in part IV>eept" certain provisions that include "equal treatment” with
nationals with regards to vocational guidance and placement services; vocational training and
retraining facilities and institutions; social housing scheifffadore importantly, projectied
migrant workers are also not entitled to "freely to choose their remunerated a&ivigti
equality of treatment with nationals in the exercise of the remunerated aftM#ost
construction workers that are hired for specific projects tend to be ontéimadcontracts that
may fall within this category. In other words, even within the category of migrant workers and
their families who are documented or in a "regular” situation, there are further exceptions that
may limit their supportive capabilities. Ntiant workers that fall within this category can be
denied access to meaningful work and vocational training available to citizen workers.
Furthermore, given that the ICRMW was drafted in the 1970s and rooted in theSgatth
migration, its focus was ahe traditional mobility of the industrial worker rather than other

groups.RP

"R# Migrant WorkersO Convention &f.paragraph 2

"R$ Migrant WorkersO Conventiart. 61

"R>Migrant WorkersO Conventiart. 52.1

"ReMigrant WorkersO Convention art.54

"RPLSnnroth, OThe International Convention on the Rights of All Migrant Workers and Members of Their
Families in the Context of International Migration Policies@ranote 265.

! M.
!




Despite the proliferation of human rights instrumé&htand norms, the human rights
project has been at the heart of many criticisms of internationaffaNat only are there way
that movement and supportive capabilities are differentiated, but even when this is less so, the
law on the books does not reflect the law in practice. Not only have very few states accepted the
obligations for individual complaints available in intefoatl human rights instruments, but
these procedures are underutiliZ&dduman rights law has been criticized for only focusing on
moral wrongs, formal equality, and negative obligations rather than substantive equality and
positive obligations. Furthermerthe predominantly individualized nature of human rights
complaints, framing of human rights, and lack of progress towards recognizing group rights is
also limiting compared to collective labour law remedies and the more collective framing of
labour righs#*' Samuel Moyn prominently argues that human rights law ignores distributive
equality altogether or at best only offers "a floor of protection against indigént¢toWwever, as
Sen criticizes, borrowing from Kant, the fact that these obligations arefenpand that the
project is not feasible or accomplishable as a whole does not render it insigfiifit&hat is

most important is that even within this context of imperfect obligations and international human

‘RNAs David Weissbordt argues neitizens including migrant workers are entitled with few exception to
the same human rights protections as nationals. Exceptions can be made only if they serve a legitimate
state objective and are proportional to that obyecti

RRSee for e.gSamuel MoynThe Last Utopia: Human Rights in Histdarvard University Press,

2012) GogleBooksID: pIPMFvJW5AgQC; Radha DOSouaahatOs Wrong with Rights?: Social
Movements, Law and Liberal Imaginatigfi®ndon: Pluto Pres2017).

#=Dauvergnesupranote 257At p 21

#=' See for egThe Constitutionalization of Labour Righ8SRN Scholarly Paper, by Harry W Arthurs,
papers.ssrn.com, SSRN Scholarly Paper ID 1531326 (Rochester, NY: Social Science Research Network,
200).; Cindy L Holder & Jeff J Corntassel, Olndigenous Peoples and Multicultural Citizenship: Bridging
Collective and Individual RightsO (2002) 24:1 Human Rights Quarter§i 526

#='Moyn, Samuel. Buman Rights and the Age of Inequalyin Can Human Rights Briggcial

Justice?: Twelve Essays, edited by Doutje Lettinga and Lars van Troost. Amsterdam: Amnesty
International Netherlands, 2015.

S>

#=# Sen,supranote 102.
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rights law's normative commitment to indivaluights, human rights instruments' differentiation
and exceptions show the lack of political will to ensure movement and substantive capabilities

universally and equally to nationals and fwr@tionals irrespective of status.

2.5 The ILO and International Labour Law: A Toothless tiger for "all men irrespective of race,
creed or sex"?

Similarly, international labour law, particularly under the ILO's approach, ensures movement and
supportive capabilities but applies them diiatially while making significant exceptions. Born

in 1919 as a "daughter of the war," the ILO, in fact, predates the universal human rights
instruments. Although it has been nicknamed the "toothless tiger," its unique tripartite system is
significant desjpe criticisms?=*In other words, unlike other UN organizations that rely on
government representatives to make decisions, ILO's governance is marked by "deliberation and
the distribution of power in decisiemaking among three representative bo@iespresenting

the government, the employers and workérs."

Before discussing how specific ILO instruments distribute movement and supportive
capabilities, it might be useful to historicize ILO's relationship with migrant workers. Most
accounts start with the lacowledgment that the ILO has been concerned with migrant workers
since its very foundation in 1919. The Preamble of its Constitution explicitly stated its mandate

#=$Laurence R Helfer, OMonitoring Compliance with Unratified Treaties: The ILO Experience The Law
and Politics of International DelegationO (2008) 71:1 Law & Contemp ProB1BBlarcel van der

Linden, OThe International Labour Organization, £2099: An AppraisalO (2019) 16:2 Labor (Durham,
NC) 1141, Francis Maupain, OA Second Century for What?: The ilo at a Regulatory CrossroadO (2019)
1:aop International Organizations Law Revigih3.

#=>Guy Mundlak, OT+Plus: Reflections on Opening the ILOOs Tripartite Structu@€oiges P

Politakis et alJLO100: law for social justicéGeneva: ILO, 2019t p312;Amartya Sen, OThe Global

Reach of Human RigsO (2012) 29:2 Journal of Applied Philosophgl9D. Also for more on how

voting is weighed among the three see Janice R. Ballace, OThe ILO and Tripartism: The Challenge of
Balancing the Thregegged StoolO iRolitakis et alsupranote.at p 292.
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as one focused on social justice but also specifically referred to the "protection ¢étastenof
workers when employed in countries other than their own." The Treaty of Versailles, which
established the 1919 ILO Constitution, sets out nine principles which include-thieedft
principle, labour is not a commodity or article of comméré&Vhat becomes apparent through
the history of ILO is that given that it was established against the backdrop-dVpddtWar 1
turmoil and the political and social revolution that followed, from the beginning, it aimed to
challenge the destructive tendeagdf unfettered capitalism; its mandate had always included
social objectives. ILO's "constitutionatquis[is] rooted in labouhistory's recognition that law's
normative character was indeterminate" and must center on social fasfideerefore, the 1944
Philadelphia Declaration applied to "all men irrespective of race, creed or sex," which later
influenced the United Nations @ter and UDHR=NThis Declaration became known as the
"second coming of the ILO" and served as the blueprint for the welfare state in theapost
years, directly following Polanyi's book on Great Transformation, which deconstructed the myth
of selfregulding marketg=R

While it was constructed around the idea of social justice as depicted in its Constitution,
its "universal" approach is challenged both in terms of the states and the kinds of workers it
included; there was a strong European and indusiaal For instance, when its first Governing
Body met, 20 of the 24 members were European nations. The average ratio of European

#=Q0Iney, Shauna & Ryszard Cholewinski. OMigrant Workers and the Right tdistwimination and
EqualityO irCostello, Freedland, & Oxford Scholarship Onlinéork University,supranote 42at 258.

#P Adelle Blackett & Anne TrebilcockResearch Handbook on Transnational Labour I(Bdward Elgar
Publishing, 2015) GoogiBooksID: _K6CCgAAQBAJ.Atp 4

#=N |LO Declaration of Philadelphid 944, online:&
https://www.ilo.org/dyn/normlex/éfPp=1000:62:0::NO:62:P62_LIST_ENTRIE_ID:2453907:NO>
[Philadelphia Declaratiot]

#=RK)-,.3'023/" K5+%01'+21*(,1*0%N*6,/2%Y 24*1(9*'(,1$%>==%7+*2&%,-%40, 660%6838(*0%.,0(87
1.8E)-HSA'1.-.@)/'L",:+.83)-<SA',-");;71,):,7-'"*,:B'V-..8-):,7-)3'5)6728']44,|. A'Kb'1e\_Tbe'
j3<.-6728*/"'=IR?F
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compared to noituropean employees in ILO's permanent secretariat wag'1Calonial

labour (workers working under the colohs®mination of European powers) was also never
included in the ILO Agenda. In addition, the 1930 Forced Labor Convention No. 29 included
exceptions where a transitional period of forced labour performed for "public purposes" and
other provisions on mility service, court conviction, "minor communal services," and normal
"civic obligations of citizens" allowed colonial signatories to be exempted. Although the
Philadelphia Declaration is applauded for its universalist approach of protecting all workers
regadless of "race, creed, or sex" and its broadening of focus and role, Section 5 of the
Declaration was meant solely for colonial populations. It was meant to be applied dependent on
"the stage of social and economic development reach by each peoplerbasmips in colonial
territories were a "matter of concern to the whole civilized world." The universality in terms of
the application of its human rights claims was only gradually implemented in the cdlbnies.

The ILO thought it could ensure social cabeswithin open market economies through
standaresetting and regulation of the stédteThe focus on universally applied standards has

been criticized even as the ILO celebrated its 100 years. As TWAIL scddasa Chinedu

Okafor, Titilayo Adebola, anBasema AlAlami write in their contribution for "ILO 10®Law

for Social Justice,' these universal standards "in reality, work against the interests of Third World

peoplesE[and]Esame treatment does not always lead to eqtiity."

#=06(Batp 74

#' Nikita Lyutov, OThe ILO System of International Labour Standards anddviogi Procedures: Too
Complicated to Be EffectiveO (2014) 64:2 Zbornik PFZRB6.

(023" &1.2*'-7:'#=RF

## Obiora Chinedu Okafor, Titilayo Adebola & Basemadami, OViewing the Inteational Labour
OrganizationOs Social Justice Praxis Through a Third World Approaches to International Law Lens: Some
Preliminary InsightsO in Georges P Politakis, Tomi Kohiyama & Thomas Liebyi @d500: Law for

Social Justic€2019).at p120
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The ILO is considered thiteansnational counterpart to the state responses to growing worker
discontent, particularly in the European countBdmth of which were aiming to divert workers
from radical revolutions by including new regimes of labour rights and social justicelthroug
constitutions domestically and transnationally (through the UDHR and The Philadelphia
Declaration). However, cold war tensions hindered ILO's ambitious goals, forcing the ILO to
flee Europe and seek refuge in Canada. The old imperialism and cold vianddre/e been
replaced by neoliberal globalization, which the ILO has attempted to t&tkle.

Against this backdrop of the normative foundations and early tensions of the ILO, the
following discussion will now consider ILO instruments that are relevanigoamt workers.

ILO's first two Recommendations contained provisions concerning migrant workers
recommending that "the recruiting of bodies of workers in one country with a view to their
employment in another country should be permitted only by mutustragré between the
countries concerned and after consultation with employers and workers in each country.”
Furthermore, the Reciprocity of Treatment Recommendation, 1919 (No. 2) stated that member
states should ensure that foreign workers and their farbgiesfit from worker protection
legislation, "as well as to the right of lawful organization as enjoyed by its workefhése
provisions are noteworthy and elucidate that ILO's approach is generally committed to all
workers; all ILO Conventions and Recprandations apply to migrant workét3 However,

there are pragmatic choices the ILO has had to make that follow the pattern of international

refugee and human rights law instruments discussed earlier.

#3 See for e.g. Adelle BlackefiBeyond a Boundary: On Transnational Labour Law,
Discontent, and Emancipatory Social JusticePolitakis et alsupranote 305at p 479
#> Reciprocity of Treatment Recommendation, 1919 (No. 2)

#Q Olney & Cholewinskisupranote 254at p 265
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The Migration for Employment Convention (Revised) (B@) was adopted by the
International Labour Conference in 1949 to facilitate the movement of labour and ensure
equality of treatment for migrant workers. It includes a range of provisions that expand migrant
workers' movement and supportive capabilitiessipective of race, sex, religion, or nationality
these provisions are found in similar terms in the ICRMW. They include prohibiting the removal
of migrant workers and their family in the event of incapacity to work (Article 8.1) and measures
to provideservices to prevent misinformation on the process, aid transfer of earnings, and most
importantly, ensure equality of treatment. However, the todfi® the wide array of rights has
meant that ILO Convention 97's provisions are limited to only workeosamd permanent (or in
a regular situation), thus excluding undocumented workers as well as temporary Workers.

Following the ILO Convention No. 97, the International Labor Conference adopted the
ILO Migrant Workers (Supplementary) Convention (No. 143)9@5. Together these two are
among the first specific instruments aimed to tackle migrant worker issues. Unlike ILO
Convention No 97, ILO Convention 143 provides equal treatment to migrants in an irregular
situation in relation to rights arising out ofgp@mployment with regards to remuneration, social
security, and other benefit§. However, its approach makes some exceptions too. The definition
of migrant for employment is narrower than in the Migrant Workers Convention's definition of a
migrant workerjt excludes undocumented workers, s&tiployed workers, frontier workers,
and members of the liberal aft8.

ILO Convention No 143's provisions referring to equality of treatment are applied

differently. For instance, Part Il includes more liberal provis such asquality of treatment

#P Chetail,supranote 215at p 5 of chaptePart Il The Treaty Regimes of International Migration Law
#N Costello, Freedland, & Oxford Scholarship Onlinéork University,suprancte 42.
#R Chetail,supranote 215.
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with regards to working conditions and facilitating family reunification. This, howelogs not
apply to all migrant workers and excludes, for instance, those who are exclusively in a state for
education or training pposes, as well as those who are there for specific temporary pfGjects.
These exceptions are significant especially given how migrant workers are likely to be in work
arrangements such as sethployment and temporary contracts tied to specific profécts.
Convention No. 143's provisions refer to equality of treatment between nationals and
migrant workers, but each has a different application threshold. Article 8, for instance, protects
migrant workers in the case of loss of employment but only applieggtamhworkers who have
"resided legally." They are not considered in an irregular situation due to loss of employment and
are entitled to equality of treatment with nationals with respect to "security of employment,
provision of alternative employment]ief work and retraining." Article 14, which would
expand supportive capabilities by ensuring free choice of employment to migrant workers who
have resided lawfully in the territory for the purpose of employment for a certain period, only
applies to workes in a regular situation and those workers whose period of stay has not exceeded
two years. This provision was still opposed by many receiving countries for undermining
temporary migratiofi.” Similarly, Article 10 ensures protection of migrant workers again
discrimination, and the rest of Part I, which deals with equality of opportunity and treatment,
only applies to migrant workers who are "regularly admitted." The provisions that apply to all
migrant workers irrespective of their legal status incluéentiman rights that are already in UN

human rights instruments and those set out in the ILO Declaration on Fundamental Principles

!

#= Athough this last exception does not include all fitein workers

#! Costello, Freedland, & Oxford Scholarship Onlinéork University,supranote 42.

#" Bohning,0The ILO and the New UN Convention on Migrant Workess@anote 261.
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and Rights at Work, 1998% The fundamental labour standards are still significant and can be
categorized as follows: freedorhassociation and right to collective bargaining; elimination of
all forms of forced or compulsory labour; the effective abolition of child labour; and the
elimination of discrimination in respect to employment and occupéfion.

What is evident from examimg these ILO Conventions, therefore, is that even within the
category of migrant workers, different rights are afforded to different groups leaving out
especially workers in an irregular situation or those who are undocumented. These exceptions
and the wg more liberal provisions are reserved for migrant workers in a regular situation and
those not tied to a specific project show how certain freedoms are only afforded to those
workers. Given that states generally have the prerogative to determine stitins absence of
the right to enter, this allows states a considerable influence to determine migrant workers'
movement and substantive capabilities. As Thomas observes, the differentiation that the ILO
makes in both ILO Convention No. 97 and Convention N3 show that the ILO has to be both
pragmatic to allow states the ability to determine who can enter their countries while also focus
on equalizing bargaining power across workers.

Furthermore, the Discrimination (Employment and Occupation) Conveh@68 (No
111), which is one of the few Conventions ratified by the UAE, could be argued to protect
supportive capabilities by ensuring the right to-adstrimination in employment and
occupatiorQ All provisions of the Convention No. 111 apply to allnhkers. There are at least

eight other Recommendatidiisand Protocols that are also to varying degrees relevant to

|
## Olney & Cholewinskisupranote 254.

#3 |bid.

#> Thomas, OConvergences and Divergences in International Legal Norms on Migrant Labor Labor Law
and Development@upranote 18.

#Q0lIney & Cholewinskisupranote 254at p 270

#P Recommendations are not legally binding
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migrant workers. In addition, all Conventions and Recommendations, with the exception of those
specifically relating to other categories ofnkers, coveall workers, including migrant

workers? NIt is important to note that the UAE joined the ILO in 1972 and did not sign the
Protocol of 2014 to the Forced Labor Convention 1930 and Protocol of 1995 to the Labour
Inspection Convention. As depidién Table 2 below, there are 66 Conventions and Protocols

that it has not ratified, and the only Conventions it signed are from 1982 to 2001. Furthermore,

UAE has a poor record of submitting to the ILO supervisory Bddy.

Table 2: Human Rights Treatiescalb O Conventions the UAE is a state party to Against

Core/Fundamental Treaties

Human Right
Treaties the UAE
is a state party
to:

Nine core Human
Rights Treaties

ILO Conventions the
UAE is a state party
to:

The Eight
Fundamental ILO
Conventions:

International
Convention on the
Elimination of All
Forms of Racial
Discrimination,
1969

International
Convention on the
Elimination of All
Forms of Racial
Discrimination
1965

Forced Labour
Convention, 1930 (No.
29)

Freedom of Association
and Protection of the
Right to Organise
Convention, 1948 (No.
87)

Convention on the
Elimination of All
Forms of
Discrimination
against Women,

1981

International
Covenant on Civil
and Political
Rights 1%6

Hours of Work
(Industry) Convention,
1919 (No. 1)

Right to Organise and
Collective Bargaining
Convention, 1949 (No.
98

#N CZcile VittinBalima, OMigrant workers: The ILO standardsO, online: <http://library.fes-de/pdf

files/gurn/00067.pdf>.

329The Committee observations in 2019 marked W&Bserious failure to submit® and noted that Othe
Government has once again failed to respond to its previous comments.O Observation on submission to
competent authorities (CEACRpadopted 2019, published 109th ILC session (20260ited Arab

Emirates
online<https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0O:13100:P13100_COMMENT_ID,P11
110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:4014613,103495,Unite
d%20Arab%20Emirates> 2019 last accessed May 1, 2020
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Convention
against Torture
and Other Cruel,
Inhuman or
Degrading
Treatment or
Punishment, 1987

International
Covenant on
Economic, Social
and Cultural
Rights 1966

Equal Remuneration

Convention, 1951 (No.

100)

Forced Labour

Convention, 1930 (No.

29) (and its 2014
Protocol)

Convention on the
Rights of the
Child, 1990

Convention on the
Elimination of All
Forms of
Discrimination
against Women
1979

Abolition of Forced
Labour Convention,
1957 (No. 105)

Abolition of Forced
Labour Convention,
1957 (No. 105)

Optional Protocol
to the Convention
on the Rights of
the Child on the
sale of children,
child prostitution
and child
pornography,
2002

Convention
against Torture
and Other Cruel,
Inhuman or
Degrading
Treatment or
Punishmenfil984

Discrimination
(Employment and
Occupation)

Convention, 1958 (No.

111)

Minimum Age

Convention, 1973 (No.

138)

Convention on the
Rights of Persons
with Disabilities,
2008

Convention on the
Rights of the Child
1989

Minimum Age
Convention, 1973 (No.
138) Minimum age
specified: 15 years

Worst Forms of Child
Labour Convention,
1999 (No. 182)

International
Convention on the
Protection of the
Rights of All
Migrant Workers
and Members of
Their Families
1990

Worst Forms of Child
Labour Convention,
1999 (No. 182

Equal Remuneration
Convention, 1951 (N
100)

International
Convention for the
Protection of All
Persons from
Enforced
Disappearance
2006

Labour Inspection

Convention, 1947 (No.

81)

Discrimination
(Employment and
Occupation)

Convention, 1958 (No.

111)

Convention on the
Rights of Persons
with Disabilities

2006

Night Work (Women)
Convention (Revised),
1948 (No. 89)
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However, the International LaboGonference adopted the ILO Declaration on
Fundamental Principles and Rights at Work in 1998, which emphasized the importance of the
eight core ILO conventions. It observed that even the states that had not ratified these
conventions were required "to resp, to promote and to realize, in good fdiththe principles
concerning the fundamental rights that were in these Convefitions.

Generally, ILO labour standards are grouped into nine different groups, each with
different status: upo-date, instruments tioe revised, instruments with interim status, request for
info, shelved conventions, replaced recommendations, outdated instruments, withdrawn
instruments, abrogated conventions. The monitoring system that controls the application of these
standards is coptex, and there is no followp procedure in place to ensure recommendations
are implemented. The two main procedures are a regular system of supervision and a special
procedure for examining representations and complaints relating to the ratified Camviath
systems are criticized for merely "naming and shaming"” and not having binding sanctions. In the
former system, ILO member states gelport on their compliance with conventions where an
independent body of experts submits observations and decpegsts. This report is then

published annually*

##= ONY%A+80*2*'(,1%,1%X/13*9%4B2(18(.0+&%*13% W (45 &URNP, 2]
A7-3,-.mttps://www.ilo.org/wecmsp5/groups/publieled _normy--
declaration/documes/publication/wcms_467653.pdf Article 2 These fundamental rights are as

follows: a) freedom of association and the effective recognition of the right to collective bargaining; (b)
the elimination of all forms of forced or compulsory labour; (c) thectiffe abolition of child labour; (d)

the elimination of discrimination in respect of employment and occugéation

## Cholewinski, OThe Humandhabor Rights of Migrants@pranote 235At p 186

#" Lyutov, OThe ILO System of International Labour Standards and Monitoring Proceslupea@yte

311.
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The special system of control has a number of different procedures that allow employers
and workers to make representations against a state concerning its failure to comply with a
convention it is a partio. Even if the member state fails to respond and a special tripartite ad
hoc committee examines the representation, the Committee can only make a report to the
Governing body or refer it to the ILO Committee on Freedom of Association. While they have
hadto examine over 3000 cases, the recourse to this procedure has been irregular, and many
issues can remain unsettféd.

The most extreme of these measures to secure compliance to an international labour
standard of a member state is provided in the Adf38e ILO constitution. If the state fails to
implement the Governing Body's recommendation, then Governing Body may recommend any
action it may deem wise to secure compliance. This has only been used once regarding Myanmar
in 2000, and the examinationotomore than 40 years; there is no precedent of a case being

referred to the ICH#*®

2.6 ILO's special procedure: ITUC takes on UAE

At this juncture, it may be worthwhile to detail how ILO's procedure for examining
representations and complaints relgtia ratified conventions has been applied in the UAE's
context. In 2014, the International Trade Union Confederation (ITUCI made a representation
under Article 24 of the Constitution alleging the UAE was in violation of itsaotzservance of

the Forced Lbor Convention 1930 no. 29. As Table 2.1 illustrates, this is one of the few

### | pid.
##3 | pid.



fundamental ILO Conventions the UAE ratified in 1982This step was taken after an
investigation by Observer on Abu Dhabi's Tourism Development and Investment Company's
treatment of migrant workers building Abu Dhabi's New York University's campus, Louvre, and
Guggenheim on Saadiyat Islafi®The ITUC claimedhat not only does the UAE's legal
framework fail to protect migrant workers from forced labour, but the UAE also fails to
implement existing laws that would protect migrants workers from forced ldbaogued that
forced labour in the UAE results frofactors including high recruitment fees, contract
substitution, passport confiscation by employers, the sponsorship system, and ineffective law
enforcement system and access to justice. The ITUC called for the following changes: abolishing
the sponsorshipystem; measures to ensure that migrant workers have the right to freely
associate in law and practice; measures to adequately enforce the legislation against perpetrators
of forced labour; and "rigorous, transparent and independent monitoring and imigieomeof
penalties for noitompliance of contractorg?f

The UAE responded by pointing to a number of changes they had recently made to
address the factors that the ITUC noted as well as other measures the government has taken such
as signing a number bflateral Memorandum of Understandings with migrsending countries
and a tweyear technical assistance agreement with the ILO as well as the Abu Dhabi Dialogue.
With regards to abolishing the sponsorship system, which is often the focus of civil society

##>Repot of the Committee set up to examine the representation alleginghsenvance by the United
Arab Emirates of the Forced Labour Convention, 1930 (No 29), made under article 24 of the ILO
Constitution by the International Trade Union Confederation (IT\2017 ILO Governing Body:
#“QDavid Batty, OCall for UN to investigate plight of migrant veoskin the UAEGThe Guardiar(13
September 2014), online: <http://www.theguardian.com/gidbaelopment/2014/sep/13/migrant
workersuaegulf-statesun-ituc>.

@C@Report of the Committee set up to examine the representation allegiadpsemvance by the United
Arab Emirates of the Forced Labr Convention, 1930 (No. 29), made under article 24 of the ILO
Constitution by the International Trade Union Confederation (IT\$Gpranote 335.
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organizations' criticisms, the UAE argued thahlle the UAE employer is the "sponsor" of the
foreign national for the purpose of securing entry and lawful residency, this sponsorship does not
define or alter the terms of a relationship between empboyevorker as captured in the
employment contract and governed by the Labour C6din"other words, the UAE
government claimed that it is the contract that determines the obligations of the worker and
employer. UAE also claimed that it had taken a nurobeneasures to address some of the
concerns, namely, Ministerial Decree No. 1186 of 2010, Ministerial Decree No. 765 of 2015, and
Ministerial Decree No. 766 of 2015. These changes, UAE argued, address the inflexibility in the
system by, for instance, allavg workers to seek and accept new employment contracts after
having worked for their original employer for two years. The government pointed to Ministerial
Decrees in 2015 that stipulate conditions under which "fteeah contracts of no more than two
yeas may be terminated" and conditions under which a worker can obtain a new work fiBrmit.
The Committee responded that while some of these changes were commendable and that
it will "proceed to examine the specific issues raised by the ITUC," more necoed toe,
particularly with regards to recruitment fees, contract substitution, access to justice, passport
confiscation, wage payment, switching employers, domestic workers, labour inspections and
protection of victimg® The only strongly worded recommeatibn was with regards to
domestic workers, which the UAE's response failed to consider altogether. The Committee's
response hinged on providing information on a number of issues to ensure effective

#“#NReport of the Committee set up to examine the representation alleghapsenvance by the UAE of
the Forced Labour Convention, 1930 (No. 29), made under article 24 of the ILO Constitution by the
ITUC, supranote 335.

##R Report of the Committee set up to examine the representation allegiogpsenvance by the United
Arab Emirates of the Forced Labour Convention, 1930 (No. 29), made under article 24 of the ILO
Constitution by the International Trade Union Confederation (IT\$Gpranote 335.
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implementation depicts its narrow focus on verificatiather than pushing for more substantive
changes. For instance, with respect to ITUC's demand to abolish the sponsorship lsgstem, t
Committee asked the UAE government to provide the number of approvals of sponsorship
transfers that had occurred before aftdr the Mnisterial Decrees of 2015. While the case was
closed in March 2016, according to the most recent Observation on submission to competent
authorities adopted in 2019THe Committee notes that the Government has once again failed to
respond to & previous comment$® UAE government's lack of response further depicts the

limitation of ILO's complainant procedure's reliance on naming and shaming.

2.7 ILO's Tripartism: Persisting Issues around Representation

As mentioned earlier, ILO's tripanisis considered one of its most unique features and
was part of the proposed structure of the ILO from "day &tal'O's tripartism has come under
attack from both within the ILO and outside. Most recently, the sharpest conflict occurred in
2012 when Emplgers' groups criticized the ILO's Supervisory system, particularly the General
Survey on freedom of association, arguing that ILO's Convention No 87 on Freedom of
Association implicitly protects the right to strik¥.ILO's experience with tripartism, théoee,
has not been one without obstacles. While there have been moments of harmonious cooperation
and its advocates, applaud tripartism's role in facilitating social dialogue and garnering

341 |nternational Labour Office (2019)bservation on submission to competent authorities (CEACR)

adopted 2019ublished 109th ILC session (2021) online from Normlex
<https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:4014613>
#" Janice R. Bellace, OThe ILO and Tripartism: The Challenge of Balancing thel €ggesl StoolO

(2019) in ILO1000: Law for Social Justice edited by George P. Politakis Tomi Kohiyama Thomas Lieby
International Labour Organization (2019) at p290

## Laurence R Helfer, Ol?ushback Against Supervisory Systems: Lessons for the ILO from International
Human Rights InstitubinsO irPolitakis et alsupranote 305.
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legitimacy for the ILO, persistent critiques around the represesnaiss of the structure are
significant and undermine its ability to promote supportive and movement capatiifities.

only does tripartism excludes informal work, but even within the formal sector, declining
members on both labour's and employers' uniess representativene31n addition, as Guy
Mundlak points, "race, gender, and other cleavages" as well as class ought to be considered to
make social dialogue whether or not done through tripafiS88ome trade unions have also had
uneasy relationshipsith migrant workers. For instance, in West Germany and the Netherlands,
unions tried to ensure the employment of migrant workers was temporary, and in Austria, unions
explicitly aimed to "protect native worker&* 1t is also important to consider the ltations of
tripartism in the absence of formal labour rights, such as the right to strike and form unions, as is

the case in the UAESN

2.8 Bilateral Agreements: An Emptier Promise

#3% Janice R. Bellace, OThe ILO and Tripartism: The ChallehBalancing the Threkegged StoolO
(2019) in in ILO 1000: Law for Social Justice edited by George P. Politakis Tomi Kohiyama Thomas
Thomas Lieby OThe Interpretation of International Labour Conventions and the Principleof OSystemic
Integration®The WayForward for an ILO TribunalO @ILO10M®Law for Social JusticeO 103.

p290; Guy Mundlak, OTFRIus: Reflections on Opening the ILOOgdntte StructureO (2019) in

Politakis et alsupranote 305at p316

#$>van der Linden, OThe International Labour Organization,EP@9Osupranote 304.

#$QGuy Mundlak, OT+Plus: Reflections on Opening the ILOOs Tripartite StructureO (2®ditakis et

al, supranote 309L0 1000: Law for Social Justice edited by George P. Politakis Tomi Kohiyama
Thomas Lieby

International Labour Organization (2018)p316; For more on unions and immigrant workers in
precarious employment see for eg. Das Gupta, Tania ORacisnaiésii, Precarious employment and
UnionsO inVosko, Precarious Employment: Understanding Labour Market Insecurity in Canada
(McGill-QueenOs PressIQUP, 2005)GoogleBooks|D: WK3dLkhw_IsC) at p 318.

#$P Stefania Marino, Judith Roosblad & Rinus Pennifrade Unions and Migrant Workers: New
Contexts and Challenges in Eurafggward Elgar Publishin@017) GoogleBooksID:
0elBDWAAQBAJ.At p4-5

#$NMelani Cammett & Marsha Pripstein Posusney, OLabor Standards and Labetr Riaxbility in the
Middle East: Free Trade and Freer Unions?0 (2010) 45:2 St Comp Int BBV250
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In addition to the aforementioned multilateral norms, standards, arithmes, the
ILO also considers bilateral agreements such as the memorandum of understandings as good
practice. A number of memorandum of understandings (MoU) have been signed between UAE
and migransending countries. UAE, in fact, is one of the moswaaisers of bilateral
agreement&RThese MoU's also reflect the stronghold of sovereignty and strengthen the control
orientation of domestic immigration polici&S.They are considered good practice and explicitly
mentioned in ILO Convention No. 97 and aained as a model in the nbimding ILO
Recommendation No. 86. Pakistan signed an MoU in June 2019 with the UAE government and
has signed 11 other MoU's with other receiving countries such as Bahrain, Kuwait, Jordan,
Qatar, and Chin&!' These bilateral ageenents often represent states' willingness to assert their
right to expel and admit nemationals?>" In 2018, the Pakistani Ambassador to the United Arab
Emirates announced that a monthly 'minimum wage' of 800 DH (around 200 CAD) was set for
Pakistani emplgees?* However, no legislation secures any minimum wage in the UAE.
According to a Gulf Today article, the MoU between Pakistan and the UAE stipulates that an
"employment job offer" will be signed by the employer and employee that will stipulate their

rights and obligations and provide a basis for the conftrézulfikar Bukhari, Special Assistant

#$RGraziano Battistella, OLabour Migration in Asia and the Role of Bilateral Migration AgreementsO in
Marion Panizzon, Gottfried ZYrcher & Elisa FornalZ, &ts, Palgrave Handbook of Internatial

Labour Migration: Law and Policy Perspectivésondon: Palgrave Macmillan UK, 2015) 299.

#>=Marion Panizpn et al,The Palgrave Handbook of International Labour Migration: Law and Policy
Perspectivegl. ondon, UNITED KINGDOM: Palgrave Macmillan Limited, 2015).

#! pakistan Migraton Report 2020by Dr Nasra M Shah et al, Zotero (Centre on International Migration,
Remittances and Diasporahline <https://www.gids.org.pk/wpontent/uploads/2020/10/Migration
Report2020CompleteGrayscalel.pdf>. Also interestingly, Saudi Arahbisnot on this list and has
repeatedly opposed signing bilateral agreements.

#" Battistell, supranote 349.

## Asma Ali Zain, OPakistan sets Dh800 base satanydrkersCkhaleej Timeg7 December 2018),

online: <https://www.khaleejtimes.com/nation/dubai/minimwage setfor-pakistariworkersin-uae->.
#$\WAM, OPakistan and UAE MoU to ensure +igde employment@ulf Today(19 June 2019), online:
<https://www.gulftoday.ae/news/2019/06/19/gmd uaemouto-ensurerisk-free-employment>.
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to the Prime Minister on Overseas Pakistanis and Human Resource Development, posted on his
Twitter account that the MoU will "ease [the] remittances processEaadblve a mechanism
for early resolution of disputes with employers/providing legal assistance."

The general consensus amongst advocates is that thesehishaJigtle to no impact on
the protection of workers' rights and migration flows. They rarely refer to the Migrant Workers
Convention of the ILO Conventions No. 97 and No. 143, international labour standards, or
human rights in general. The power imbakbetween receiving and sending countries relegate
them to mere expressions of goodwill; this is especially the case for MoUs signed between South
Asian countries and GCC countries. Bilateral agreements generally contain only general
provisions, and thers little to no publicity or transparency on the MoU's signed. There are no
concrete followup, enforcement, and monitoring provisions, nor is there a mechanism of dispute
settlement or access to justice. MoU's signed by Pakistan, in particular, aublray @vailable
or made available upon requéstMuch like the Pakistani Ambassador's comments, the MoU's
become a political or diplomatic gesture with no serious enforcefifent.

While some norgovernmental organizations and sending countries' governfoents
some of their efforts on establishing MoUOs the results have not been promising. MoUs' political
value and potential to provide the basis for cooperation between countries cannot be overlooked;
scholars and civil society members advocating for Makfjsie they are better than no
agreement at attPHowever, MoU's have not been able to fulfill their promises. Even the

#>>piyasiri Wickramasekara, OBilateral Agreements and Memoranda of Understanding on Migration of
Low Skilled Workers: A ReviewO (2015) SSRN Journal, online:
<http://www.ssrn.com/abstract=2636289>.

#>@iyasiri Wickramasekara, OMigration Regimes and Their Linkages for Family Unity, Integrity and
DevelopmentO The Palgrave Handbook of International Labour Migration 35.

#>Ppiyasiri Wickramasekara, OSomething is Better than Nothing: EnhanciPigptaetion of Indian

Migrant Workers Through Bilateral Agreements and Memoranda of UnderstandingO (2012) SSRN
Journal, online: <http://www.ssrn.com/abstract=20321236xp 32
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Philippines that has a more comprehensive migration policy than Pakistan, has been unsuccessful
in negotiating more robust protectionitsf emigrants through its MoU with the UAE. A recent

paper by migration scholars Rachel Silvey and Rhacel Parrenas note that MoU signed between
the Philippines and the UAE features ontyilimal standards of employment E.(e.g., eight

hours of work per day, one rest day per week)." And even these standards have "not been
consistently recognized by employers in the UAE.." In other words, it does not ensure the full
range of supportive capabilities. The MoU signed between the Philippiméshe UAE has

been criticized for only reiterating basic rights of migrant workers, such as information on pay
and working conditions. It also gives preeminent status to Arabic in dispute resolution, which is
overseen by the UAE Ministry of LabotiIn other words, the MoU does not only reiterate

basic rights, but it can further reinforce inadequate access to jlstitieermore, a report

prepared for the ILO's Labour Migration Branch by Piyasiri Wickramasekara reviewed 144
bilateral agreements and edtthat agreements on So«8buth migration are weaker than Seuth
North migration. Gulf Cooperation Council countries' bilateral agreements, in particular, are seen
as mere diplomatic tools and less guided by international instruments' provisions.
Wickramasekara argues that "these agreements have been superimposedsbanadimg

migration flows, with seemingly minimum changes to existing practi¢&énhother study of

MoU's signed by India concluded that "the MoUs have not been successful in addressing the
protection and exploitation of low skilled workers from India in the countries concerned." With
little reference to international labour and human rights standards and limited implementation

#NNathan R Blank, OMaking Migration Policy: Reflections on the PhilippinesO Bilateral Labor
AgreementsReflections on the PhilippinesO Bilateral Labor AgreementsO (2011) 3:2 Asian Politics &
Policy 18%R05.

#Rwickramasekara, OBilateral Agreements and Memoranda of Understanding on Migration of Low
Skilled WorkersGsupranote 355At p 18
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and without addressing the power imbalance between receivirggadohg countries, bilateral

agreements provide limited protection, if any, to movement or supportive capabilities.

2.9 Switching to Softer Normative Mechanisms

The lack of political will to afford rights to migrant workers has led the ILO to chasige
approach towards a greater reliance on 'soft law' measures. This includes ILO Multilateral
Framework on Labour Migration 2006, which stipulates-homling principles for a rights
based approach, including labour standards and other guithifce.thepast 20 years, the ILO
has also been implementing its "Decent Work" Agenda. Literature and policies on labour
migration are replete with accounts on decent work, which was welcomed BY' Sen, who
worked with the ILO in the 1970s, applauded the initeatowards decent work for its
comprehensive coverage (inclusion of all workers) and ¢8als.

The concept of decent work was launched in 1999, when the Di@etmral of the
International Labor Conference articulated it as a new platform for thé4ti@.four pillars
were first articulated as fundamental principles and rights at work and international labour
standards; employment and income opportunities; social protection and social security; and

social dialogue and tripartistR®Vosko calls it "an efforat mediating tensions inside the ILO

#Q=0lney & Cholewinskisupranote 254268

#Q! Amartya Sen, OWork and rightsO (2000) 139:2 International Labour Revigl28.19

#Q"|bid.

#QPHecent Work: Report of the Director General da thternational Labour Organization International
Labour ConferencdLC 87th Session, (Geneva, International Labour Organization, 1999). Online<
https://www.ilo.org/public/english/standards/relm/ilc/ilc87 hidgm>

#QYudy Fudge, OBlurring Legal Boundaries: Regulating for Decent WerkGharamGhai, ODecent
work: Concept and indicatorsO (2003) 142:2 International Labour Revi@i4EL3
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betweerglobal capital, member states, trade unions and N€&Buring its major organization
review, ILO decided to broaden its constituency to include people who were often excluded
traditionally for being in the peryery or outside formal systems of labour and social
protections. Decent Work's goal is to promote decent and productive work in conditions of
freedom, equity, security, and human dignity. These objectives are meant for all workers
regardless of whether thare in formal and informal economié& The breadth of the decent
work agenda, its focus on employment and income opportunities as well social protection and
centring of human dignity, therefore, is complimentary to a capabiliigsed perspective.

Regonally, theAssociation of Southeast Asian Natiq@$SEAN) adopted the
Declaration on the Protection and Promotion of the Rights of Migrant Workers in 1997. Not only
is this agreement neoinding, but a Committee was set to oversee the implementatiba of t
Declaration only ten years later. The ASEAN Forum on Migrant Labour, a tripartite platform
where governments, workers, employers, and civil society organizations participate in discussing
and building consensus on the protection of migrant workerg'ssaas established in 2008. In
addition, given the importance of the migration corridor between Asia, the Colombo Process
(Regional Consultative Process on Overseas Employment and Contractual Labour for Countries
of Origin in Asia) and the Abu Dhabi Diajae were set as two intergovernmental consultative
processes to address the labour migration between Asia and the GCC in 2003 &RAT2@08.

#Q>eah F Vosko, O'Decent WorkOe Bhifting Role of the ILO and the Struggle for Global Social
JusticeO (2002) 2:1 Global Social Polici4®

#QQecent work and the informal econagriiyorking Paper, by Anne Trebilcock, www.econstor.eu,
Working Paper 2005/04 (WIDER Discussion Paper, 2005).

#QPThe Colombo Process has 12 Mem®tates: Afghanistan, Bangladesh, China, India, Indonesia,
Nepal, Pakistan, Philippines, Sri Lanka, Thailand and Vietnam. The eight Observer States include
Bahrain, Italy, Kuwait, Malaysia, Qatar, Republic of Korea, Saudi Arabia, United Arab Emirates. The
IOM acts as its Secretariat and offers an-biowling environment countries of origin engage in collective
bargaining. For more sésternational Organization for Migration, ORegional Consultative Process on
Overseas Employment and Contractual Labour for Countries of Origin in Asia (Colombo Process)O, (2
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ILO has also established a tripartite process which started with a tripartite interregional experts’
meeting in Nepl in 2014%Nn December 2016, the Bali Declaration was also adopted by ILO
member States from Asia and the Middle East, which emphasizes the need to "[redress]
employerworker relationships that impede workers' freedom of movement, their right to
terminae employment or change employers, taking into account any contractual obligations that
may apply, and their right to return freely to their countries of orijiR."

Another norbinding, statded process that is relevant is the Global Forum on Migration
andDevelopment (GFMD), which was established in 2007. It is an informalbimating,
voluntary, governmenred process that was proposed duringdfits¢ High-Level Dialogue on
International Migration and Development (HLB@ld on 1415 September 2006. Italudes
stakeholders such as civil society organizations, trade unions, the private sector, migrants and
diaspora representatives, and local government authorities. Its objectives are to informally
discuss the migratiedevelopment nexus, share good prasjddentity information, policy and
institution gaps, establish partnerships and cooperation, and structure the international priorities

and agenda.

February 2015), onlindnternational Organization for Migratiorhttps://www.iom.int/regional
consultativeprocessoverseasemployemenandcontractualabourcountriesorigin-asia>.The Abu

Dhabi Dialogue has the 12 member states of the Colombo Prandssix countries of destination:
Bahrain, Kuwait, Oman, Qatar, Saudi Arabia and the United Arab Emirates, as well as Malaysia. Like
Colombo Process it serves as a platform for déatenorbinding voluntary regional consultative process.
Both are knowras GhterState Consultation Mechanisnts@t are Ostated, restricted, ongoing
informationsharing and policy dialogue forumsO For moreAdmeDhabi Dialogue, OAbout Abu Dhabi
DialogueO, onlineAbu Dhabi Dialogue<http://abudhabidialogue.org.ae/abaii+dhabidialogue>.
#QNInternational labour conference 2016 general survey concerning migrant workers at page 25 ILO:
Realizing a faimigration agenda: Labour flows between Asia and the Arab States, op. cit., 2014.
#QRThe Bali Declaration Adopted at the 16th Asia and the Pacific Regional Meeting in Bali, Indonesia, on
9 December 2016 INTERNATIONAL LABOUR ORGANIZATION16th Asia and the RadRegional
MeetingBali, Indonesia,#® December 2016APRM.16/D&vailable online at:
https://www.ilo.org/wcmsp5/groups/publiefed_normy--
relconf/documents/meetingdocument/wcms_537445.pdf
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The current Offican-Chair of the GDMD is the UAE which hosted the global summit in
January 2021 underdtitheme, "Tie Future of Human Mobility: Innovative Partnerships for
Sustainable Developmetit’=Nasser Bin Thani Al Hamli, Minister of Human Resources and
Emiratization, stated that "We are a tolerant, open nation, and we are proud of puvioleg
opportunities to millions of people from around the world. Human mobility is deeply entwined
with our success as a nation, with forelgprn residents contributing to our development in
every area, from infrastructure to business, and from sfgoaid and culture." Both media
coverage from the UAE and The Ministry of Human Resources and Emiratization framed the
hosting as an opportunity to "[cement] the UAE's reputation as a global leader in promoting
sound migration governanc&*"Our agenda a€hair" Nasser Bin Thani Al Hamli informs
"will feature topics that are new to the GFMD, including the impact of the future of work on
migration, and the programme will include six regional events over the course of thi&’year."
While there was expected be significant crossver between this and the Expo 2020. Due to
Covid-19, the GFMD was held online and the EXP0O2020 was delayed to OctobeM20&i

2022#P#

2.10 Global Compact for Safe, Orderly, and Regular Migration

!
#=0Global Forum on Migration and DevelopmenttethiArab Emirates SummitO, onlifidre

International Catholic Migration Commission (ICM&https://www.icmc.net/calendar/globfmrum-on-
migrationanddevelopmentubatsummit/>.

ilWAM, OUAE leading in sound migration governanceGulf Today (25 January 2020), online:
<https://www.gulftoday.ae/news/2020/01/25/udeader-in-sound-migration -governance>.
#"\V6,<F

#OWhat is Expo 2020 Dubai?0, onliao 2020
<https://www.expo2020dubai.com/en/discover/about>.
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This switch to a more soft law pgpach has been instrumental in building confidence
among states and creating a routine of intergovernmental dialogue within the UN. This
culminated with the adoption of the New York Declaration for Refugees and Mi§rem2916,
which highlighted the @ed for a comprehensive approach to migration. Not only did the IOM
become a specialized UN agency in 2016 as §lbbal lead agency on migratitit®but the
2016 NY Declaration also laid the foundation for the Global Compact for Safe, Orderly and
RegularMigration and the Global Compact on Refugees in 2618.

As Compact®a new form of UN agreement that is Aloindingbthese agreements are
in the domain of soft law. They lay out goals and policy recommendations to promote more
effective cooperation on igriations and the protection of refugees, aiming to promote
governments to create more pathways towards legal labour migration and provide refugees
"complimentary pathways" to protection through labour mobifify.

Rootedin the 2030 Agenda for Sustainableu2lopment and the Addis Ababa Action
Agenda, the GCM wasonsidered a landmark document by its proponents for trying to fill a gap
by putting forward international institutional norms that would deal with migration holistically
and comprehensively. Whitae GCM does not formally add any new obligations and reiterates
pre-existing international human rights obligations, it can be seen as an instrument that seeks to

consolidate and clarify these obligatioff§The GCM is considered significant for being the

#P$Cooperation between the United Nations and the International Organization for Migration Agreement
concerning the Relationship between the United Nations and the International Organizaiigmettion,

UNGA, 70th SessA\/70/976 (2016Art 2.1

#P>Chetail,supranote 215.

#PQPhilip Martin & Martin Ruhs, OLabour Market Realism and the Global Compacts on Migration and
RefugeesO (2019) 57:6 International MigratioBo80

#PPMichele Klein Solomon & Suzanne Sheldon, OThe GlGbatpact for Migration: From the

Sustainable Development Goals to a Comprehensive Agreement on Safe, Orderly and Regular MigrationO
(2019) 30:4 International Journal of Refugee LawEs®0.

! =<
!



first internationally negotiated agreement to cover such a wide range of migration issues,
offering what it calls a360-degree vision of international migratiof"NGCM lays out 23
objectives and a list of best practices that states can draw from.

Proponats argue that the GCM's text shows broad agreement on the need to respect the
human rights of all migrants regardless of their status. Debates on regular and irregular status
distinctions were heated in the negotiations; the resulting document affirmsgpthweance of
fulfilling the human rights of all migrants regardless of their migration status and "across all
stages of the migration cycl&®It includes migrants regardless of their status explicitly in a
number of actions: providing newly arrived migrants with information and legal guidance (19.d)
and establishing policies to provide migrants in a situation of vulnerability with necessary
supoort (23.b). Arguably most explicitly, migrants, regardless of their status, are included in the
objective regarding access to basic services. Here the best practice to promote education to
migrant children and youth and facilitate lifelong learning opputies is significant with
regards to supportive capabilities (31.f). The GCM includes other best practices that would
prevent migrants from falling into an irregular status(23.h) and facilitate access to individual
assessments that would lead to a ragsilatus (23.i). Such a preventative approach is significant
to ensuring migrant workers' movement capabilities. More recently, Kapiskewski points that
GCM's Objective 6, which promotes developing recruitment processes that "allow migrants to
change emplyers and modify the conditions or length of their stay with minimal administrative

burden,” could help loosen the employedeelrelationship (which is further detailed in chapter

#PNGCM paragraph 11.
#PRGCM paragraph 4Klein Solomon & Sheldon, OThe Global Compact for Migratisn@anote 377.
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3). Furthermore, its provisions on basic services such as healthcauaatan, regardless of
status, are particularly relevant in the cet®pandemic context!

Therefore, for many proponents, GCM's objectives and best practices may suggest that
there is a broader coverage of a range of movement and supportive capdbiiitugh more
demanding objectives to include, for instandell Inclusion and social cohesidi*and
"dignifiedreturn and readmissiofi"" However, the level of detail that is used to describe
objective 20 on promoting the transfer of remittances israsted by objectives that are vaguely
worded, such as objective six on facilitating fair and ethical recruitment and deceritivork.
Unsurprisingly, rather than favouring worse off agents, the GCM's considerations on facilitating
labour mobility are couchedithin "national priorities, local market needs, and skills supply."

Furthermore, the GCM has been criticized on other fronts. Firstly, although most MENA
countries, including UAE, signed the GCM, critics argue that since it exists in the domain of soft
law, its potential to address the challenges it seeks to do is curtailed by the existing legal
framework. It does not formally add to existing human rights obligations and mostly appeals to
the goodwill of state&¥*While it has the potential to lead to nodevelopment, its role is
limited to providing context for interpreting other legally binding instruments. Secondly, GCM's
recommendations ignore the fact that most government regimes require employers to try
recruiting local workers before being ablentce migrant worker&\>Further, while it has
|
#N=Ryszard Cholewinski, OThé ILO and the Global Compact for Safe, Orderly and Regular Migration:
labour migration, decent work and implementation of the Compact with specific reference to the Arab
states regionO (2020) 16:3 International Journal of Law in ConteB8304
#N' GCM Objective 16
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provisions on sociasecurity rights, these are less relevant in UAE and GCC's context where
sociatsecurity administrations covering both nationals and migrants are insuffitfent.

Thirdly, GCM's implementatio is dependent on partnerships with 1sbate actors and
monitoring against human rights standards. Lastly, although 194 states voted in favour of the
GCM, it has had to submit to political will and tolerate some conditions of vulnerability like the
previausly mentioned binding instruments. For instance, it does not recommend ending the
practice of tying workers to one employer, nor does it rule out using migration detention centers.
These have significant implications on migrants workers' opportunitgsitch employers and
move freely. It can be argued, therefore, that even when softer mechanisms are opted, receiving
states lack the political will to go beyond f®isting obligations, which insufficiently protect

movement and supportive capabiliti&§.

2.10 Conventions on Trafficked and Smuggled Migrants: Increased Criminalization and
Securitization of Migration

Compared to international agreements and norms on migrant workers, Conventions
regarding human smuggling and human trafficking are neithensofvere they difficult to
ratify. They reflect a trend towards increased criminalization and securitization of migration and
states' reluctance to protect smuggled and trafficked migrants' movement and supportive

capabilities. The Palermo Protoc®cane into force, as Dauvergne remarks, "at lightning

#NQCholewinski, OThe ILO and the Global Compact for Safe, Orderly and Regular Migratiprahote
380.

#NPE|speth Guild, Tugba Basaran & Kathryn Allinson, OFrom Zero to Hero? An analysis of the human
rights protections within the Global Compact for Safe, OrderlyRegllar Migration (GCM)O (2019)

57:6 International Migration 4£59.
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speed" between 20005. These instruments of criminal law supplement the Convention
against Transnational Organized Crime and are widely ratified by states, including the United
Arab EmirategNR

ThePalermo Protocols have a contarlented approach that assumes the smuggling and
trafficking of migrants can be prevented by tighter border controls. Critics such as Anne
Gallagher observe that restrictive immigration laws are, in fact, "more likelgtofganized,
irregular migration," which can include smuggling and traffickifignstead of including
provisions that would promote safe, legal pathways to migrate, the Palermo Protocols require
States Parties to criminalize trafficking and smuggling igframts according to the Protocols'
definitions. These definitions are criticized for being too vague, making it difficult to discern the
Protocols' scope and distinguish between smuggling and trafficking. This vagueness affords
states considerable disaoet in determining how to apply these rules in their domestic
contextstR'

For instance, while theN Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children (Trafficking Protopabyides a definition of

"trafficking in persons,” none of the key terms are defined. The fact that the Trafficking

supplementing the United Nations Convention against Tedimsral Organized Crime31 May 2001,
39574UNTS 2326 (p.208), (entered into force 3 July 2005)darms Protocd};, Protocol against the
Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention against
Transnational Organized Crim&5 November 20B9574UNTS 2241 (p.480)

(entered into force)dmuggling Protocd!

“NRDauvergnesupranote 257.

30 Anne Gallagher OTrafficking, smuggling and human rights: tricks and treRtiesd Migration
Review 25 at p 28

#R\While theTrafficking Protocoldefines Otrafficking in personsO, none of the key terms are defined
which makes it difficult to discern theaue. The fact that the Trafficking ProtocolOs definition refers to
some forms of exploitation Oat a minimumO allows states to add other forms of exploitation in their
domestic laws. Similarly, th®muggling Protocadlefines Osmuggling of migrantsO vagueying
OprocurementO undefined.




Protocol's definition refers to some forms of exploitation "at a minimum" allows states to add
other forms of exploitation in their domestic laws. Similarly, i Protocol aginst the

Smuggling of Migrants by Land, Sea and Air, the UN Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Childdefines "smuggling of migrants"

vaguely, leaving the notion of "procurement" undefiff@dVhile smugding and trafficking are
separate legal offences, the Palermo Protocols' vagueness around the distinction while
simultaneously asserting differentiation between smuggled and trafficked migrants has
significant implications. Not only does the distinctioguige an inquiry of the perpetrators'
intentions, but this blurring has been criticized for being unhelpful and even dangerous. Given
trafficked persons are conceived as victims while smuggled migrants are seen as complicit, the
latter is considered lesgskrving of protection. Pardis Mahdavi and Christine Sargent further
note how both international and domestic rhetoric around human trafficking focuses on sex
trafficking in "specifically gendered, raced, and classed ways," often rarely viewing men as
vulnerable to traffickingR#

In addition, while the Palermo Protocols provisions on criminalizing trafficking and
smuggling are strong, its framework of protection of smuggled and trafficked migrants is weak.
Article 16 that pertains to these protection ussgue and permissive language, which does not
go beyond the protection that already exists in human rights law. It does not, in other words,
stipulate specific provisions that could protect smuggled and trafficked migrants' supportive

capabilities.

#R" Chetail,supranote 215.
R#Pardis Mahdavi & Christine Sargent, OQuestioning the Discursive Construction of Trafficking and
Forced Labor in the United Arab EmiratesO (2011) 7:3 Journal of Middle East WomenOsERbidies 6



Moreove, while trafficked persons are n@niminalized, the Protocols refrain from
explicitly referring to immigratiosrelated offences. This further elucidates how the
criminalization of smuggling and trafficking and the tightening of immigration controlseare s
as complimentary. This strengthens states' prerogative to determine who can enter their

territories and limiting migrants' movement capabiliti&s.

2.11 What can this Fragmentation, Differentiation, and Softness mean?
|

:'So everything depends arhat category you entered through. So, for instance (points to other
returning migrant worker interviewee) the category that he was in, he couldn't apply to another
job."
"Another job? | couldn't even apply for a driving license."
Pakistani Returning Migmt Workers, Karachi

As shown above, the international legal regime that regulates migrant workers has three
significant features: 1) a plurality of sources, with a resulting fragmentation, 2) antheross
board differentiation between workers accordimgheir citizenship status, and 3) a trend
towards softer normative mechanisms.

International human rights law deals mostly with movement capabilities where the right
to enter, the corollary to the right to leave, is not protected. The ILO has a cangtleft
machinery that deals most significantly with protecting migrant workers' supportive capabilities
through labour standards, the Decent Work Agenda, as well as other soft law instruments. ILO's
limiting of certain rights to workers in a regular sttoa”?”shows that it is willing to allow

states to determine the right to enter. In other words, it does not fully endorse movement

capabilities. In contrast to conventionslarman smuggling and human trafficking, the trend has

#R$Chetail,supranote 215.

#R>\\ith only the exception of terms and conditions of work Oarising out of past employmentO,
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been to adopt softer mechams suclas the ICRMW. Although these have potential, they still
reflectreceiving states lack the political will to meaningfully go beyondgxisting obligations,
which insufficiently protect movement and supportive capabifiti€s.

The plurality in sarces of norms results in some overlapping; for instance, the ICRMW
reiterates a number of provisions in international human rights instruments which are also
reflected in a number of ILO Conventions. This overlapping may serve as further reinforcement
andmay help solidify some migrant workers' justice claims. However, the reservation of almost
all specialized regimes' most liberal provisions to migrant workers in regularized situations
creates a hierarchy of statuses. This has a significant impact anmigrkers' movement and
supportive capabilities. The overlapping also reinforces the differentiation that multiple regimes
create, reinforcing the exclusion of migrants in an irregular situation or who are not authorized.
The multiple sources of law (liethe different regimes within international law or transnational,
regional, bilateral, soft, and hard law mechanisms) assist states in furthering their prerogative to
determine rules on labour migration, even in an allegedly\pesttphalian communit{RP

Echoing Freedland and Costello, the discussion above shows how this reinforced
differentiation and fragmentation creates multiple status@secarious, 'ultrdlexible’
workforce is created, which fractures the application of domledteurlaw. Freedhnd and
Costello further note that this fragmentation confines migrants' choices in a way that leads to
clustering in certain jobs and statuses such assgifoyment and temporary employment. This
increases the employers' controlatfour supplyand offoads the responsibility of monitoring
migrant workers' status from states to the employer. This kind of "sectoral divisions and

#ROGuild, Basaran & Allinson, OFrom Zero to Hera2@ranote 387.
#RPAyelet Shachar et al,he shifting border: Legal cartographies of migration and mobility: Ayelet
Shachar in dialoguelst ed (Manchester University Press, 2020




segmentation” restricts migrant workers' supportive and movement capabilities by limiting them
to their sector and lowestatussegments. The literature has traditionally called this unfree
laboufRNand pointed out that these staftéven activities "aim to sustain the alienage of

migrants, supervise their stay, and fulfil market demafftfs."

For Marxists, unfree labour is a usefulalytic tool that refers to relations of production
where direct or legal compulsions are used to exploit labour power, while feminist political
economists prefer a continuum of unfreedom with differing degrees and modaiiTias.
concept originates frorularx's idea that the working class was a result of peasants being
dispossessed from the land. Free of the land and free of the demands by their superiors, they
could sell their labour power to different employers. However, as Marx emphasized, the tension
in capitalist social relations is that these workers are only free to the extent they can sell their
labour as a commodity and unfree to the extent that they are forced to do so to sustain
themselve$>' The international legal regime is one such modality tfifferentiates freedom
afforded to workers and widens the continuum. International migration law's creation of multiple
statuses is further solidified in domestic contexts contributing to this continuum. States, in fact,
play a significant role in proaing unfreedont=" The multiples statuses, more importantly,
undermine solidarity and institutions like trade unions. Borrowing fRamnia Sharif's work on
!
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what she calls "collective agency capabili§#this segmentation breaks the links that could
condensand undermines resistance from crystallizing around a shared identity. This is
exemplified by the uneasy relationship trade unions have had historically with migrant workers.

The fact that some of these protections often hinge on lawful residence Wwihin t
territories also highlights the deportability of migrant workers. The growing literature on
deportability shows that this deportation is, as Nathalie Peutz and Nicholas De Genova write,
"the expression of a complex sociopolitical regime that manifesteagenders dominant
notions of sovereignty, citizenship, public health, national identity, cultural homogeneity, racial
purity, and class privilege®*® This practice, they add, must be seen as a unified global response
to a mobile world where states cortgwith this perceived freedom of movement by reasserting
"spectral sovereignty \ia&vis a volatile world of restless bodies whose human impulses, needs,
desires, and capabilities seem to e@mereasingly surpass and defy the capacities of the ration
stae to define their subjectivities, command their loyalties, and contain their enérgies."
Therefore, painting human mobility as illegal is one way that states can regulate both movement
and supportive capabiliti€sThe trend towards fusing criminal lawtviimmigration law in
domestic contexts is@ase in point as reflected in states' readiness to ratify Conventions on
smuggling and trafficking.

The fact that both the human rights and labour law regimes reserve the more liberal

provisions, particularlyltose related to social protection (and that would impact supportive

$=# Flavio Comim, Shailaja Fennell & P B Anaridiew frontiers of the capability approa¢@ambridge,
United Kingdom: Cambridge University Press, 2048p167.
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capabilities) to only migrant workers in a "regular situation" is significant in the context of the
GCC where employers tend to accept more workers without securing jobs. The protection of
movement capabilities is limited by differentiation according to status and without the right to
enter. The fact that the more liberal provisions that would enhance supportive capabilities are
consistently reserved only to authorized workers limits tlegadlvprotection of supportive
capabilities.

Indeed, as Dauvregne forcefully argues, migration law has transformed into the "last
bastion of sovereignty." This means that in many ways, there is considerable deference given to
states and how they sharepessibilities with employers on regulating migrant workers. The
following chapter will, therefore, outline how UARafalasystem further restricts migrant

workers' movement and supportive capabilities.



CHAPTER 3
BeyondKafala and towards capabilities?:
Labor Migration Regime in the UAE

Orhey fight death and all its elements
While smiling

O how | suffer from the long nights

Witnessing those motherless divers

Every time a month passes by, another follows
Until the eyegrow old3=P

P Murshild bin SaOd-alitali
0O0...these divers number some thousands of ruffians arsdheages from a dozen different
countries without anyamilies present to restrain them; the danger of leniency is at once

apparent...O
3 Political Agent Bahrain to Political Resident Bushite

The pearling and slaving industries in what is today the United Arab Emirates (UAE)
were connected; the strenuous nature of giiaimg created a demand for slavé8Peart
diving, as Ong writes, Owas one of the most harrowing occupations ever practiceénThe
dived without protection and with the most primitive gear.O While she cautions against drawing
an exact comparison between the pearling industryOs use of indentured labour and the
contemporarkafalasystem, she notes the similarities. Both systeenwairker to the employer

through what, in theory, is a mutual understanding: the employer is to appropriate the

employeeOs labour in exchange for providing for their needs.

$-PNasser AlTaeeOsanslationof Murshild bin Sa'd aBitaliOdijiri poetry. Fijri refers tonusical and

vocal practices that emerged from the pearl divers in the Sudicei Zailer, OFijiri: Collective Work

Songs of the Gulf Pearl DivsO, onlineEast East, Cultural Creative Agency
<https://easteast.world/en/posts/69?fbclid=IwAR30VbJIQj601_HI95RRbOCM360B9ctdZn210Xr5Z2yOs
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The pearling industry peaked between the 1870s and 1920s, reconstructed bysthe Bri
colonials who relied on Banyan merchants, set the price of the pearls and sold them within the
Indian OceanOs commercial systenn the late 1920s, however, pearling began to decline due
to various factors, including a competing industry in Japarogadishing of pearl banks.

Tensions were particularly high when a riot in May 1932 killed two divers and wounded five
divers in Manama, Bahrafti. One thousand five hundred divers attacked a local police station

in response, demanding to free the peamtidi who led the strike. However, before the Odanger

of leniency® could become a greater threat, a decline in the price of pearls due to the Great
Depression led to the industryOs eventual demise. The introductory quotes reflect the hardships
faced by thepeartdivers in contrast to how the British perceived tH2the persistent anxieties

of the ruling elite over labour and natural resources. This chapter takes a closer look at similar
features that have shaped the UAEOs labour migration regime tediag. to answer how and

for whom UAEOs labour migration regime enhances or inhibits movement and supportive
capabilities?

The previous Chapter argued that the international legal regime regulating migrant
workers is characterized by plurality, an acrtissboard differentiatiofi based on citizenship
status and a shift to softer norms that particularly constrain migrants in an irregular situation.
Given that states try to hold on to their prerogative to determine status and the absence of the
right to enteiin international law, states have significant discretion to determine migrant
workersO movement and substantive capabilities. This chapter seeks to discern how the UAE

$= Agil Kazim, OPearl industry in the UAE region in 18688: ItS construction, reproduction, and
declineO (2018) 180N Journal of Sociology 45269.

$ Seccombe, OLabour migration to the Arabian Gsiffranote 408.
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uses this prerogative to govern labour migration and distributes movement and supportive
capabilities to migrant workers.

The discussion begins with a summary of the historical context that the kafala system is
situated in, highlighting the role of the British influence on how certain migrant groups were
excluded while others were preferqggimarily influenced by changing notions of threats to
national security. Against this backdrop, the Chapter will analyze the labour migration regime
that regulates migrant workers: tkafalaor sponsorship system, complemented by stringent
citizenship rles, Emiratization and informal hierarchies. Thigenal and informal rules give
significant discretion to thkafeeland other nosstate actors, significantly inhibiting migrant
workersO movement and supportive capabilities, particularlysRikedO Soth Asian migrant
workers in the construction sectdihis analysis will be followed by a discussion of how recent
reforms have been unable to address this dynamic. The latter part of the Chapter will analyze the
ways migrant workers have been able towmeent thekafalasystem. However, here, too,
access to movement and supportive capabilities is variegated among migrant communities where
more formal legal routes are reserved for a narrow group of migrant workers while the majority
are left to considemoutes that put them at risk of irregularity. It is argued, therefore, that the
kafalasystem has a propensity to create irregularity and precarity.

3.1 Preliminary Notesrariegated ways that movement and supportive capabilities are protected
or undermined

The literature on migrant workers in the Gulf has grown in the lag0}fears across
disciplines ranging from Anthropology, Middle East Studies, International Studies, Urban
Studies, Sociology, Public Policy, Political Science, Economics and Arclige&asearch in

the 1990s focused on urban development, ethnic diversity, globalization, identity and belonging,



citizenship and the impact of migration in the Gulf (often in terms of remittafiéddpre

recent research has featured mordepth historickand ethnographic work that challenges the
exceptionalism of its predecessBollowing Neha Vora, Natalie Koch and Noora Lori, this
discussion seeks to tackle this exceptionalism and challenges binaries such as cit@erénon
inclusive/exclusive ashdemocratic/autocrat®> Vora and Koch also observe that kafalahas
become Oblack boxedO in a way that reinforces Gulf exceptiofi@ligms fixation on the
kafalasystem reifies the citizen/nanitizen binary in a wayg@esumes exclusion and
economially-motivated migration as the centre of ahzen lives in the Gulf, fixing in place a
prototypical Gulf migrant (the South Asian construction worker) and his alalegady

condition of exploitation¥¥ In other words, it limits scholars from criticakéxamining the
varied ways th&afalasystem is practiced and shapes migrant workersO lived experiences.
presumes exclusion which comes to define migrants and furthers Gulf exceptionalism in a way

that does not allow scholars to ask critical questidhs.

By focusing on both how the migration governance in the UAE excludes certain migrant
workers and includes others, we are able to see the variegated ways that movement and
supportive capabilities are protected or undermined. Accordingly, the followsngssion will
analyze the components of tkafalasystem and other norms that regulate migrant workers in

the UAE. Rather than treating regimes as either inclusive or exclusive, following Lori, this

#% Madawi A-Rasheed]ransnational Connections and the Arab G&butledge, 2004).
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discussion will consider regimes as existing on arnusieé/exclusive spectrum whereby policies
can change over time for different groups according to shifting political prerogatives, views of
national security and which groups are more likely to contribute to the countryOs e&8nomy.

As migration scholars e highlighted, contemporary migration has historical
antecedent®= Mainstream accounts depict UAEOs story as a Orag to richesO tale with three main
characters: Arab Otribes,O the British colonists, and the discovery of oil. These accounts tend to
link all migration and the accompanying demographic changes to the oil boom in thé"1970s.
However, recent scholarship tells a more complex story of migration that dispels the myth that an
ethnically homogenous, primordial Arab community existed before the Bugifgated the tribal
chiefs ghayukh)n the early nineteenth century and the discovery df ‘oome historical
background will help contextualize the current labour migration regime in the UAE by showing
how South Asian migration to the UAE predatesdiseovery of oil and the British influence on

rules governing migrants.

3.2 Geographical and Historical background: the role of British Presence, pluralism, migration
trends and oil companies

$R |ori, supranote 415, Manal A Jamal, OThe OTieringO of Citizenship and Residency and the
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The UAE is a constitutional federation located in Soeitheast of the Arabian Peninsula,
bordering Oman, Saudi Arabia and Qatar. Formed in 1971, it consists of seven Emirates: Abu
Dhabi (the capital), Dubai, Sharjah, Ajman, Fujairah, Um Al Quwain and Ras Al Khaimah
(which joined a year latef}” Until the eidhteenth century, Oman extended from Qatar to the
Indian Ocean, including what is today the UAE. Given its location and coasts, it was seen as a
way to secure sea routes and aid trade between Europe and Asia; in the early sixteenth century,
Portuguese colasts secured access through military forts, torn down by the British the
seventeenth century. The British, especially after the East India Company in 1600, dominated the
region despite attempts by two major tribal coalitions: the Qawasim and the Bani Yas
federatior?® The British succeeded in crushing their rebellion and forcedtthgkh to adopt
the General Treaty of Peace in 1821. A series of other treaties culminated in a truce in 1853,
giving the name the Trucial States. Until their withdrawal in 1974 British controlled the
UAEOs foreign relations and grantedsthayukhautonomy regarding their populatiotis.

The British presence in the region significantly determined the way migrants or
OforeignersO were differentiated from their counterdmsEoreign Jurisdiction Act of 1890
provided the basis for the British to exercise ekratorial jurisdiction in lower Asia minor in
territories that were in treaty relations with the British. This included the Trucial States, which
were considered Bish Protectorates. The Act restricted local courts' jurisdiction to native

inhabitants, while foreigners involved in disputes would be tried in special British independent
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tribunals®? By creating this separation and drawing boundaries of who would lseleosd a
foreigner, the Act is often considered one of the first instances where an explicit distinction
between a citizen and a migrant was m&ge.

The Trucial States Order in Council of 1946 (The Order) further formalized division of
authority betweethe British and the tribahayukh The Order permitted trehayukhto allow
foreigners and grant oil concessions only with British approval and consent. The British, in other
words, had control over who could enter or invest in the Trucial States. The Order divided
jurisdiction based on political categories and codiBeitish jurisdiction over all OforeignersO
who were defined asa@y person, or corporation, who is not a British or Trucial States siibject
Individuals could claim to belong within British or local rulersO jurisdictions stratediéally.

Those claiming todll within British jurisdiction could refuse to appear or accept local rulersO
courts' judgments. While British subjects could choose to appear in local rulersO courts on civil
matters, they were prohibited from doing so on criminal matters. However,tedtieically all
foreigners fell within the British jurisdiction, little could be done if the rulers of the Trucial states
authorized entries and employment through letters of invitation that the immigration officials
could not refuse. The legislation ajggl in British courts was mostly based on Indian codes
without much modification. However, as-Muhairi observes, there were only a few cases tried

by British jurisdiction despite this. Regardless, this legal pluralism or Othe coexistence of
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the Judicial System*O (1996) 11:2 Arab Law Quarterhb166.
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different legal forms®R contributed to the differential treatment between migrant communities
and the indigenous population.

Not only were there British and local rulersO courts, but the latter at the end of the
nineteenth century were also marked by legal pluraBefore 1960, the Emirati legal system
relied on tribal customary law combined with Sharia. Due to the inflow of migrant workers in the
territories, each local ruler established their ShariOa courts to settle disputes. While the
jurisdiction was based on &tiOa, these courts varied because the judges (who were appointed by
rulers) applied procedural rules as they deemed fit. The courts would focus on penal, family,
financial and propertyelated matters. Both Sunni Islamic jurisprudefigle and Shia
jurisprudence were relied on. More importantly, if the parties to the dispute found the decision to
not have met their interests, the ruler could refer the case to another ShariOa court in another
Emirate. The second judgment would be referred back to the Emitat, but if the parties also
rejected this second judgment, the disputes could be referred to other jurisdictions such as Egypt,
Mecca, or Qatal*=

Apart from contributing to the pluralism that already featured in UAEQOs early legal
system, British inflence in the UAE also shaped South Asian migration trends in the region. As
aforementioned, while early scholarship on the Gulf links migration to the oil boom in the 1970s,
recent historians and anthropologists trace networks between the Gulf, Soudhd\Eiast
Africa that predate the discovery of &il. As a pearling hub and transshipment point, the UAE

$'R peer Zumbansen, OCan transnational law be critical? Reflections on a contested idea, field and
methodD inResearch Handbook on Critical Legal The@gward Elgar Publishing, 2019) 473.

$#= Al-Muhairi, supranote 423.

$# Ahmad, Attiya.2012. OBeyond Labor: Foreign Residents in the Persian Gulf.O In Migrant Labor in the
Persian Gulf, edited by Mehran Kamrava and Zahra BabB402New York: Columbia University
Press.Engseng Ho, OEmpire through diasporic eyes: a viewtfrerther boatO (2004) 46:2

Comparative studies in society and historyEP4B; James OnleyThe Arabian Frontier of the British
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attracted migrants from these regions, making the UAE ethnically heterogeneous for c&hturies.
Describing the different Oconglomerations of colour, faoguage and religion,O George
Curzon remarked, Osurely a more curious study in polyglot or polychrome could not well be
conceived.&” In the preoil period, most South Asians were merchants from Sindh, Kutch,
Guijarat that are between preseay Pakistamnd India®*® This group included the Banyan
traders from South Asia mentioned in the introduction. These merchants, including those from
Sindh who migrated to India after the partition in 1¥4%stablished a strong economic position
through trading and seed as bankers and advisors to indigenous families. BritainOs relations in
the region were related to British India, which led to an administrative colonial population
including South Asian accountants. An entrepreneurial class of South Asians lattthese
clerks. Pakistanis were amongst the largest minorities that were present before-the post
independence migration boom in 1971, including Persians, East Africans and Indians and the
Baloch$*Q

The British also shaped the differential treatment of amtg through the way oll
companies managed their employees and the use of contractual Onationality ¥faDses@

the development of the oil industry, the way oil companies managed their employees through the

Raj: Merchants, Rulers, and the British in timeteenthCentury GulfOUP Oxford, 2007) Google
BooksID: 1vUckJbC8JIC; K);'12C:)".:)3/" &/.2*'-7:..'"$""F

" Goerge Crzon, Persiamd the Persian Question 1892 quoted in James Onley OTransnational
merchants in the ninetheertbntury Gulf: The case of the Safar familyMadawi AFRasheed &
Professor Madawi ARasheed]ransnational Connections andetthrab Gulf(Psychology Press, 2005)
GoogleBooksID: Ri2z5UamYY1UC.

$# Goerge Crzon, Persian and the Persian Question 1892 quoted in James Onley OTransnational
merchants in the ninetheertbntury Gulf: The case of the Safar familydbid.

$% James Onley, Olndian Communities in the Persian Gulf, cB180D0 in Lawrence G Potter, e
Persian Gulf in Modern Timgdlew York: Palgrave Macmillan US, 2014) 231.

> |bid.

$#QL ori, supranote 415.

$P Gennaro Errichiello, OForeign Workforce in the Arab Gulf States £1930): Migration Patterns and
Nationality ClauseO (2012) 46:2 Internationasition Review 389413,
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Ocontainerization of labourQ influenceddifferential treatment of migrantSince the discovery
of oil in the 1950s and during the p&forld War Il era, the UAE was transformed from a small
underdeveloped economy based on pearling to the center of an emergiasgedileconomy. This
phase coinded with the growth of antolonial leftist struggles in the Middle East and, hence,
was also marked by labour strikes and protests against British and American oil companies such
as British Petroleum and Standard ¥ As Adam Hanieh argues, many of teguctures of
OexclusionO that determine the stateOs relationship with migrant workers today originate from the
way these oil companies managed their emplofses important feature of which has been the
Ocontainerization of labodf®where migrant workerwere placed in Olabour campsO often far
from local residential communities to ensure the two groups remained séfdragaldition, both
British and American oil companies linked wages to national origin. Robert Vitalis calls this the
Oracial wage,O wehiwas first established in the early"2@ntury in the oil industry and had, since
then, spread to other industries across the région.

Furthermore, the British government used contractual nationality clauses to shape
migration patterns in a way thabwld minimize threats to security and their stronghold in the
region. First established in 1937, nationality clauses required oil companies to prefer British and

natives first, then British subjects (including South Asians). Meanwhile, Oother Arabs@ewere s

$iN|bid.

$R Abdulhadi Khalaf, Omar AlShehabi & Adam Hanidhansit States: Labour, Migration and
Citizenship in the GulfPluto Press, 2015).

$$= Adam Hanieh, OStates of Exclusion: Migrant Work in the Gulf Arab StatesO in Aziz Choudry and
Mondli Hlatshwayo, edslust work?:Migrant workers struggles todayA Choudry,Just work?: migrant
workersO struggles todayondli Hlatshwayo, ed., Wildcat: workersO movements and global capitalism
(LondorsPluto Press, 201643.

3! Robert Vitalis, AmericaOs Kingdom: Mythmaking on the Saudi Oil Fro(Siemford University Press,
2007).s
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as threats at various points, particularly as the Arab nationalist movements began¥b §haw.
British referred to Arabs from outside the Gulf as Oundesirables,O particularly Palestinians and
Yemenis who were seen as culturally similar to the locabs and more likely to organize

strikes and mobilize against the ruling efitéThe first labour strike in the UAE in May 1963
highlights the tension between Arab and South Asian workers instigated by the Oracial wageO
and British suspicion towards Araldgrants. Workers in the oil fields of Abu Dhabi demanded
higher wages and equal wages for equal work; they protested that Indians and Northern Arabs
were paid higher wages and that Emirati men were not allowed to do certain jobs. The British
linked these tsikes to a larger threat by connecting them to Arab nationalist movefignts.

While initially, Arab workers such as Yemenis, Egyptians, Sudanese, Jordanians, Palestinians
and Syrians were welcomed due to their linguistic, cultural and religious similatigesiling

forces in the Gulf Cooperation Council (GCC) started seeing this and their participation in
various leftist organizations as a threat to secétity.

The most recent wave of migration is linked to the development of the oil industry, which
expanded in the 1970s and continues today. By the 188Ds, a massive flow of South Asian
labour began to fill labour gaps, especially in infrastructural development. South Asian workers
were preferred because they were relatively inexpensive, educated mndfrtteem spoke

English and often unaccompanied by families; they were regarded as manageable, docile and

$%" Lori, supranote 415, Errichiello, OForeign Workforca the Arab Gulf States (1980950)Osupra

note 437.

%% Lori, supranote 415At p 99

3% |bid.

$%>Steven D Roper & Lilian A Barria, OUnderstanding Variations in Gulf Migration arat PabcticesO
(2014) 6:1 Middle E L & Governance B22.; for more on migration restrictions due to threat of labour
radicalism in the North American context see forRgnald Avery,Reluctant Host: CanadaOs Response
to Immigrant Workers, 1896994 (McClelland & Stewart, 1995) GoogRRooksID: he6xAAAAIAAJ.
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pliable or willing to be exploite®Given language barriers, unlike their Arab counterparts,
South Asian workers were less likely to be a politibatat and Ocould be segregated from the
local population and OrotatedO every few yé&®aring the first Gulf War in the 1990s,
therefore, around two million Arab workers were deported from the region and replaced by
South and East Asians. During thimé, the UAE population doubled between 1986 and 2005
due to the flux of migrant workers. These workers played a vital role in the regionOs urban
development boom in the 2000s, which has continued to be the international communityOs
focus®*NUnlike the preious phases, while some of the contemporary migrant workers from
South Asia and Southeast Asia have been hired in mleldé management positions in
financial and tourism industri€&}most contemporary South Asian migrants are OunskilledO
workers®>=

In summary, the historical context clarifies that South Asian labour migration to the
United Arab Emirates predates the discovery of oil. The historical antecedents to the
contemporary labour migration regime during both the rise of the pearling industityeand t
development of the oil industry were shaped by the British presence in the region which
influenced the differentiation between migrant communities through contributing to pluralism
which already featured UAEOs early legal system and their relationghthevemerging oil

companies. In addition to the Oracial wage,O migrant communities were either excluded or

$QAndrew M. Gardner OChapter 6: Engulfed: Indian Guest Workers, Bahraini Ciéimdrtke Structural
Violence of the Kafala SystemODe Genova & Peutsupranote 404p 202

$PElizabeth Frantz (2017) OThe Legal Production of lllegality: Obstacles and Opportunities to Protect
Undocumented MigrantsO$kilful Survivals: Irregular Migration to the Gylby Phlippe Fargues &

Nasra M Shah (Gulf Research Center (GRC), 2CGit4).61

$$NHanieh,supranote 30, at 46.

$$RRoper & Barriasupranote 445,

$=Ginu Zacharia Oommen, OSouth Asian migration to the GCC countries: Emerging trends and
challengesO iRrakash C Jain & Ginu Zacharia Oomm@auth Asian Migration to Gulf Countries:

History, Policies, Developme(Routledge, 2017) GooglBooksID: YznbCgAAQBAJ.
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preferred based on shifting notions of national security. Against this backdrop, the following

section will describe the basic features ofkhfala system today.

3.3 KafalaOs basic featurelis®a visa, us ka kaan{®our visaprovider/sponsor is your
employer)

Difficulties? All the difficulties are for people like us, for the outsiders. All the conditions are for
people like us who come from outside for work. This is only in Arab countriesEwhosever visa
you have, you can only work for them. You canOt work outside; otherwisaillyioet deported.

3 Returning Migrant Worker

The wordkafalahas two meanings: to guarantee and to take caré Bifie latter comes
from the original Arabic word @K,O which can mean to provide for, be responsible for, or be
the legal guardia®.” In Islamic jurisprudencekafalais defined as a guarantee in a way that the
kafeel(sponsor) and the worker are tfdWhile some accounts trakafalaback to cultural
and legal traditions related to hospitality towards visttdrsthers link it to the systethat
regulated indentured labour in the Gulf till the 1950earling diversO families, as the

introduction mentioned, were given loans by boat captains; however, unable to pay their debt at

$! Jamila BargachQrphans of Islam: Family, Abandonment, and Secret Adoption in MofBoseman

& Littlefield, 2002) GoogleBooksID: alkewcuLS2ACAt p 29

$>" Nicholas Foster, OGuarantees in the UAE: A Comparative Analysis in the Light of English Law,
French Law and the ShariOaO (1998) 5 YB Islamic & Middle E874Ror Foster who writes on the law

of guarantees in Shariah lal i a guarantear an accessory obligation, compared to English guarantee
or French cautionnemer@®ther meanings include other meanings to feed, to support, to vouch, to go bail,
to be guaranty, to sponsor, to be a legal guardianO Foster reféen6&8 Majalla whichdefines it as

Othe addition of an obligation to an obligation in respect to a demand for a particularAhnimgNga
Longva,Walls built on sand: migration, exclusion, and society in Kuggoulder, Colo: Westview

Press, 198). At p 78.

$# AsmaAzhari, OThe Kafala OSponsorshipO System in Saudi Arabia" A Critical Analysis from the
Perspective of International Human Rights and Islamic LawO (2017) Volume 161(2036AS Journal

of Postgraduate Researclesa.

$$ Azfar Khan & HZlene HarrofiTavel, OReforming the Kafala: Challenges and Opportunities in Moving
ForwardO (2011) 284 Asian and Pacific Migration Journal Z83.3.

$>ongva,supranote 452.
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the end of the season, divers would have to return to workdmame captaiti?Others also
connect some aspects of adalasystem to recruitment practices of the British protectorate and
oil companies that were establisif&dThekafalasystem that we see today emerged in 1950,
while some accounts point to the D3Gand 1970%N

Debates on the origins of kafala aside, this sponsorship program continues to regulate
most migrant workers in the GCC, Lebanon, Jordan, Iraq, Palestine and the Syrian Arab
Republic®Rwhile it is applied differently in each country and mengctly enforced in the GCC
(particularly Gulf countries that have the highest proportion of migrant populations such as the
UAE), at its most basic level, kafala legally ties each worker with a spdadee] who is
either a citizen or a company thetowned by citizen(s) during a contractudilyed period
typically for one to three years. These companies can rangdtntsimg and facility
management companies to recruitment and travel agéRCladree zones such as Masdar City
(which Section 3.2 will elaborate on), the free zone authority is the spoi@tbier migrant
workers who earn salaries set by respective governments can also sponsor family members or
domestic workers. Although the contracts tend to be short, as an ILO survey on thedJAE an
Kuwait revealed, about a quarter of migrant workers are repeat migfamseed the majority
of the interviewed migrant workers were either repeat migrants or planning to find employment

again either in the Gulf or elsewhere.

$>Qbid. p 105106

$>R J Seccombe & R | Lawless, OForeign Worker Dependence in the Gulf, and the International Oil
Companies: 192600 (1986) 20:3 The International Migration ReviewEb48.

$>NRoper & Barriasupranote 445,

$>RKhan & Harroff Tavel, ORefoning the KafalaGupranote 454.

$Q=Sabine DamiGeilsdorf & Michaela Pelican, OBetween regular and irregular employment: subverting
thekafalasystem in the GCC countriesO12pP8:2 Migration and Development H55.

$Q! Circular Migration: A Triple Win or a Dead Endy Piyasiri Wickramasekara, DOI.org (Crossref),
Global Union Research Network Discussion paper no. 15 (International Labour Organization, 2011).
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While some workers can entine country through tourist visas and extensionskéifeda
system is the primary way to get entry visas and residence p&®#itss is the only legal
provision through which migrants can stay and work in the Gulf. Migrant workersO immigration
and legal residency status are connected t&édfee| Residence in the country is presumed to be
based on individual contractual righ&threr than a general right. Therefore, kb&alasystem is
heterogeneous and, like the international regime discussed in the previous Chapter, better
understood as a Odiffuse setrahsnationalpractices that are in the hands of many different
actors, including citizens and companies, but also-omizen managers and employers,
middlemen in home countriesO (emphasis ad®&d).

While some aspects of the system are codified in labodR{awsidency laws, and
contracts, there are also customs and othee mdéormal rules that lay out the norms and
expectations governing the relationship between employees, employers (spistiesim of
this system, like other guest worker programs, is to meet the demand for labour to build
infrastructure development peats while ensuring that workers remain temporary residents.
This allows the UAE government to insist that migrant workers in the country are temporary
contractual labourers rather than migrant workers, which has been the governmentOs traditional

responséo human rights abuse clairff&?

$Q"Roper & Barriasupranote 445,

se#\/ora Neha & Koch Natalie, OEveryday Inclusioss@ranote 417 At p 545

$Q%While there are no domestic legal provisionggeting specific the right of workers to organize, to
bargain collectively or to freedom of association, Ministry Of Human Resources and Emirittization uses
Olabour lawO rather than employment law

$Q>Andrew Gardner, OReflections on the Role of Law in the Gulf Migration SystemO (2GS U&

Journal of Legal Studies S1E29147.at p 132

$QCremporary Workers or PermameMigrants?: The Kafala System and Contestations over Residency
in the Arab Gulf Statedy Noora Lori (Institut franeais des relations internationales, 2@dt)instance,

in response to human rights abuse claims in 2006, OThese workersO saitll Neism®isithe

Permanent Representative of the United Arab Emirates to the United Nations, Owork on a temporary basis
and according to fixeterm employment contracts. Upon expirations of these contracts, they return to
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Apart from temporariness, the result of this system is that the state is able to offload its
responsibility to protect migrant worker rights and capabilities t&affeel The legal burden is
shifted directly to thé&afeé. Government authorities, therefore, monitor migrant workers
through thekafeel,who assumes the legal and economic responsibility for the worker during the
period of the contract. A number of these responsibilities are laid &eteral Law No. 8 of
1980 Concerning the Regulation of Labour Relatiohkese include not only covering the visa
costs, responsibility for the expiry, renewal or cancelling of the contract but also providing
Oneans of medical caré®Ocomplete cleanliness and ventilation, Wedlsas Oproper light,
drinking water and toilets?&)

Furthermore, in remote areas, employers are required to pregitters with the
following: Gyppropriate means of transportation, proper residence, drinking water, adequate food,
first aid meansiecreational and sports meafi8fBxcept for food, all these services are to be
paid for by the employer. Employers are also required to bear the costs of repatriating workers
unless the termination is attributable to the wofRem other words, the stafivatizes some of
the costs associated with migratwhile offloading a wide range of responsibilities that could
help ensure some, albeit a narrow list of, movement and supportive capabilities of workers to
individual sponsors. The state, thus, attertipiasulate itself from being held accountable for

violations because the onus is on the sponsor, who generally is also the effipleyethis

their home countries.O This illuses how the UAEOs government has treated migrant workers as
temporary contractual labourers and khéalasystem has served as a way of maintaining that
temporariness.

$QPArt 96 Federal Labour Law No. 8 oreRulation of Labour RelationfUnited Arab Emirates) [Federal
Labour Law No. 8]

$QNArt 96 Federal Labour Law No. 8 (United Arab Emirates)

$QRArt 101 Federal Labour Law No. 8 (United Arab Emirates)

$P=Art 131 Federal Labour Law No. 8 (United Arab Emirates)

$P! Khan & Harroff Tavel, OReforming the KafalaQpranote 454.
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reason, as Anh Longva notes about Kuwait, sponsors tend to vikaféi@system as
OburdensomeO rather thameans to control the migrant major¥fy.

However, acloser look at the list dfafeelOsesponsibilities mentioned above reveals that
they mainly pertain to what can be described as lpaisicnum requirements of human lifgyuch
as drinking water anglanitation. The list includes limited movement capabilities; appropriate
means of transportation are only required for workers in remote areas, and the cost of repatriating
workers is limited to workers whose termination is not attributed to them. Whilachusion of
Ocomplete cleanliness and ventilationO and Orecreation and sports meansO allude to a wider range
of capabilities, including those relating to the environment, the list does not represent supportive
capabilities to the same degt&eAbsent inthese obligations is any discussion of remuneration,
transfer of remittances and family reunification. More significantly, the fact that these
entitlements are to be provided by the sponsor limits the migrant workersO ability to choose
working and livingconditions such as where to live and freedom of movement within the
country.

Even these limited responsibilities are, as has been recounted in numerous accounts, often
unfulfilled by sponsoraMigrant workersO grievances continue to inclati alia restictions
on free movement, wage theft, delayed payment of salaries, long working hours, insufficient
medical care, inadequate accommodation facilities (often crowded without access to clean water,

electricity) and unsafe working conditioff§In other wordsthe offloading of responsibility to

$#" Longva,supranote 452p 102

$P#Federal Labour Law No. 8 (United Arab Emirates)

$P$Steven D Roper & Likin A Barria, OUnderstanding Variations in Gulf Migration and Labor PracticesO
(2014) 6:1 Middle East Law Gov BB2.
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individual sponsors, in practice, seriously undermines migrant workersO movement and
supportive capabilities.

This may be partially due the individualization of the kafala system, which makes it
highly discretionay and difficult to regulate. The state's minimal role gives sponsors and a host
of other actors who operate in between (such as recruitment agencies, subcontractors, etc.) an
inordinate amount of control over migrant workersO stay in the UAE. As AndreweBand
other ethnographers have shown, there is extreme variability in workersO experiences which
depends on the sponsBr.Some sponsors operate more passively through arrangements with
other noRcitizen business persons, merely facilitating the papderfasmigrant worker§PCThe
kafeelcan also be a labour supply company which means there can be two employers. Such
circumstances make it difficult to discern who is responsible for fulfilling obligations offloaded
to thekafee] each actor simply passéetbuck.

More broadly, inherent ikafalais a power imbalance between the employer and
employee that leaves the terms and conditions in the handskaffé®dto decide. Thé&afeelis
authorized to exert tremendous control over migrant workersO liwes tigat thekafeelowns
the permit. Because immigration status depends on the contractual relationship between the
kafeeland migrant worker, migrant workers are more likely to accept conditions that differ from
what they were promised before departimdeed,O as Mahdavi arguesyl@psing employer
and sponsor into a single category may be the root of the prabi8@m.

$P>Andrew GardnerCity of strangers: Gulf migration and the Indian community in Bahftairaca: ILR
Press, 2010)Andrew Gardner, OEngqued: Indian Guest Workers, Bahraini Citizens, and the Structural
Violence of theKafala SystemO iDe Genova & Peutsupranote 406. Andrew Gardner et al, OA

Portrait of Lowlncome Migrants in Contemporary QatarO (2013) 3:1 Journal of Arabian Stbiifes 1
$PQKhan & Harroff Tavel, OReforming the Kafalaipranote 454.

$PPPardis Mahdavi (2017) OLiving and Labouring under Laws in the United Arab Emiraffesguies &
Shahsupranote 447at p 191.
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The role of recruitment agencies and the many OmiddlemenO in home countries adds a
further layer of challenges. As numerous accounts slaee/n, it is not simply thkafeelbut
various actors, including recruitment agencies, other migrant workers, local branches of
multinational corporations, and subcontractors who are also responsible for the conditions faced
by migrant worker$"NWhile licensed recruitment agencies are prohibited from soliciting or
collecting recruitment fe&&} migrant workers in the UAE reportedly p2y858 AEDIn
recruitment costs. This amount becomes difficult to pay back with salaries that are around 1,000
AED per yeaPN=Recruitment agents and various OmiddlemenO often provide misinformation to
prospective migrants about their contract, nature of work, and salary expectations etc. Some of
these recruitment agents even exercise control over migrant workers throughtohitesits
status or their families back horff¥ With high recruitment costs and loans used to cover them
looming over their heads, migrant workers end up staying in the country even if they have to
endure harsh working and living conditions. As one of tkermewed CSO advocates reported,
some of these Oorganizations have more resources. TheyOre at the same level of sophistication.

High-rank and higklrangedE.they come with alternatives and are always one step ahead of

law....®Y"

$PNAsymmetric Information under the Kafala Sponsorship System: Impacts on Foreign Domestic
WorkersO Income and Employment Status in the GCC CouiAd3iscussion Paper, by Malit T &
George NauflaRePEc Econpapers, IZA Discussion Paper 9941 (Institute for the Study of Labor (1ZA),
2016).

$PRMinisterial Decree No. 52 of 1989 (United Arab Emirates), Ministerial Decree No. 1283 of 2010
(United Arab Emirates); Cabinet Decision No. 40 of 2014 tgéhArab Emirates); Clause 8, 2015
Standard Employment Contract in Ministerial Decree No. 764 of 2015 (United Arab Emirates)
$N=Government of Pakistan, Provincial Departments of Labour, Employers Federation of Pakistan, and
Pakistan Workers Federation (B) D The Islamic Republic of Pakistan Decent Work Programmed 2016
20200 online:<https://www.ilo.org/wcmsp5/groups/publiasia‘--ro-bangkok#--ilo-
islamabad/documents/publication/wcms_532847.pdf>

$N'T, & Naufal, supranote 478.

$N" Civil Society Organization Interview # 3
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Thekafalasystem shares some features with other guester schemes in the EU,
North America, as a number of comparative studies have shwowever, UAEOs
demographics make it distinct. Ninatyne percent of the employees in the private sector are
migrant worlers®N®As Gardner proposesSithply imagine, for a moment, that nine of every ten
people you encounter outside your door are resident foreigners with no purchase on belonging to
the national collectivity. Essentially, the Arab Gulf states present a seamlgtaphy at the
frontier of an uprecedented era of global mobilitf¥&rhis scale may partially be explained by
another distinguishing feature of tkafalasystem, which will be elaborated on in the following
sectionithe near impossibility of becomiragnaturalized citizen for migrant¥®Together these
features lead t@an extremely large migrant population in the country, but one which is forced to
be in a state of permanent temporariné¥8.0

In summary, at its most basic level, the kafala sys¢galy ties each worker with a
sponsor Kafee) during a contractuallfixed period of time. Thikafeelis both the sponsor and
the employer who assumlegial and economic responsibility for the worker for the duration of
the contractThe legal and economiesponsibilities that would help ensure migrant workersO
movement and supportive capabilities, albeit to a limited degree, are offloadedabetteThis

results in a heterogeneous and discretionary system whereby sponsors and edtede ramtors

$N#*See for e.gCordeauxsupranote 31, Marko Valenta, OA comparative analysis of migration systems
and migration policies in the European Union and in the Gulf Cooperation Council CountriesO (2017) 6:3
Migration and Development 42847.

N$Marko Valenta et al, OLabour Migrations to Resotiate Countries: Comparative Perspectives on
MigrantsO Rights in Canada, Norway and the United Arab EmiratesO (2017) 24:2 International Journal on
Minority and Goup Rights 15B173.

$N>De Genova & Peutzsupranote 404.

$NQOnn Winckler (2009) OLabor and Liberalization: The Decline of the GCC Rentier Sysiest@ian
Teitelbaum, edPolitical liberalization in the Persian Gu{fNew York: Columbia University Press,

2009).

$\P\/alenta et al, OLabour Migrations tesRurcerich CountriesGupranote 473at p 163
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(the many OmiddlemenO) have inordinate control over migrant workersO stay, placing migrant

workers at the whim of these actors while carving a minimal role for the state.

3.4 Stringent citizenship rules and Nationalization of Employment

OFor nationality, tried a lot in Abu Dhabi. The media and British were pressurizing them to
grant nationality who had lived there for 30 years. So | took my kids and wife. | also took this
Arabic course. | tried very hard, but they didnOt even call us. Three timesed alpptiok
almost two thousand rupees for one person as fees.O

3 Returning Migrant Worker Interview

Thekafalasystem also consists of stringent citizenship rules, which complemented by a
policy to indigenize the workforce, further limit migrant workersO movement capabilities,
particularly the ability to stayrhe UAEOs citizenship rules do not aljas/soliandtypically
usejus sanguinisas the primary mode of granting citizenship that is primarily patrilif{&4a.
other words, nationality or citizenship in the UAE cannot be acquired at birth by being born in
the territory of the Statgus soli),but can if oneor both of the parents are nationals of that State
(jus sanguinix®NROnly in 2011, women who married ndmirati nationals could transfer
citizenship to their children; there are still no provisions to allow them to transfer citizenship to
their nonEmirai partners. Furthermore, according to the UAEOs Constitntituralization is

possible essentially only for those Oof Arab cultéffef@deral Law No. 17 for 1972

$NNpardis Mahdavi (2017) OLiving and Labouring under Laws in the United Arab EmiraSisiin
Survivals: Irregular Migration to the Gulf edited by Philippe Fargues and Nasra MaGhalo1

$NRwhile there are many factors that may determine how nationality is acquired, most States emphasize
the place of birthjgs sol), descentjgs sanguinisor use a hybrid of the two principles. See for eg.
T.-<)H,'%377E/):B.8,-.'T7-9,;;''[B,33,C'M73./".<;/' 113+2&"*13(14%&*'+0+&&1+&&$%0(D#&%(1%0()6,
e72:3.<*';:2<,.;',-'B2E)-'8,*B:;'$'0°6,-*<7-/'|O7-SIW.N_789/'W_A'e72:3.<*.["=IP?F

$R=Art 2aFederal Law No. 1Zoncerning Nationality and Passpatsi Amendments, 18ovember

1972, (United Arab Emirates) [Federal Law No. 17 (United Arab Emirates)]; Constitution of the United
Arab Emirate® December 1971 (United Arab Emirates)

! =I<
!



Concerning Nationality, Passports, and Amendmerasts nationality to Oany Arab indivéd
who enjoys full legal capacity, if he has continuously and lawfully resided in the member
Emirates for at least seven years directly before the date of submitting naturalization application,
provided that he has lawful source of income, is of goodtatipn and good conduct, and not
convicted for any offence involving moral turpitude or dishone¥tyThis seven years
requirement for Arab migrants is contrasted by more stringent provisions fé&rabmmigrants.
Non-Arab migrants may be granted citiztip provided they Oenjoy full legal capacityO
and have continuously and legally lived in the UAE since or before®@940 for at least 30
years, of which 20 have been after 1972. Furthermore, they must have a Olawful source of
income,O and be Oof a gogpltation and good conduct, and not convicted for an offence
involving moral turpitude and dishonesty, and is proficient in Arab lang#&§Er@refore,
Arab and norArab migrants' requirements are similarly tied to Olawful source of incomeO and
further limited by vaguely worded provisions that may be liberally interpreted. However, unlike
Arab migrants who may be granted nationality after seven years of residendgabanigrants
must have lived in the UAE either before 1940 or for 30 years. Taken ¢ogtsibise provisions
make it nearly impossible for migrant workers to acquire citizenship. One of my interlocutors,
who had worked in various roles, including in construction for 31 years in the UAE between
1977 and 2006, recalled applying for Emirati oaélity three times but was never called back.
The literature on citizenship in the UAE has noted how recent policies have made the

rules even more stringent. Even within the Emirati population, as Manal Jamal observes, there is

!
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a Otiered systemO of eanim political and social rights’® In 2004, the UAE introduced

Emirates Identification Cards, which connect individuals to their biological lifetime data. An
Emirati passport is no longer enough to indicate you pokbessat aiqaid, the Ofamily bookO

which traces nationalsO lineage in the UAE to at least 1925 or that the state granted citizenship.
Only those who possekbulsat atqaid are entitled to full citizenship rights, while those with

only passports and thédounswithout passports are not gaateed these right§>These rights
include not only the right to free public education and healthcare but also a list of state services
such as land, subsidized utilit®The rights, citizenship and permanent residency status that
citizens without théhulsat alqaid are left for individual Emirates to decide and are by no

means guaranteed. Similarly, Noora Lori shows how outsourcing of passports from the Union of
Comoros has allowed the UAE to reclassify certain minorities into foreigners.

The resultig system is one where citizenship, permanent residency status and its
associated movement and supportive capabilities are tightly guarded. There are no real
opportunities to secure citizenship for migrant workers whose stay is entirely dependent on
shortterm residency permits being renewed, making them Opermanently deportable.O In fact,
both citizens whose nationality may be stripped for various reasons and are waiting for decisions
from government authorities and the aforementioned migrant workers aoi@s words,

Osuspended in a limb¥0

R Jamal, OThe OTieringO of Citizenship and Residency and the OHierarchizationO of Migrant
CommunitiesGupranote 419.

$R>|bid. at. P 603

$RQEmirati men are allowed to claim free land and irgefree loans of up to $540,000 (of which 25
percent nofrepayment can be waived) to build a house while the marriage fund provides a $19,000
payment towards wedding costs. In total, the average Emirate male receives around $55,000 a year in
total transfes, according to Bloomberg citing a study conducted by Zayed University in Bugo.

Toledo, OThe political economy of emiratization in the UAEO (2013) 40:1 Journal of Economic Studies
39Eb3.at p 41
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This guarding of citizenship is particularly relevant considering UAEOs concerted efforts
to nationalize or indigenize its workforce. Emiratization is a government policy that originated in
the 1990s and was desigrtedncrease Emirati citizens' participation in the workforce and tackle
the private sectorOs reliance on migrant workers and high unemployment among Emiratis. This
was done in a decade characterized by low oil prices and in all GCC countries thad ithigate
respective labour nationalization policies that focused on the private ¥8Gtbere are
officially three pillars of this policy: (1) to diversity from ovegliance on the hydrocarbon
sector, (2) to overhaul the education system to align sauight with needs of the market and
(3) to implement direct labour market intervention, measures quotas and allocation of certain
positions to be staffed by Emira#f&This policy is formalized in Federal Laboluaw No. 8,
which explicitly grants the right to work to only UAE nationals and gives preference to Arab
workers who are nationals of an Arab country over workers of other nationdiities.

Emiratization policies require private companies to hire UAE ¢iize a number of
positions, such as human resource and personnel managers. It requires certain industries such as
banking to achieve a citizen-migrant ratio of at least 50 percent. In addition, as Toledo retes,
recent law has also banned the firifideairati workers except under very specific conditiofs.
Although this policy has not been effective in tackling unemployment amongst Emiratis, it
explains what is at stake when the citizenship rules are made. EmiratizationOs limits on migrant
workersO eptoyment opportunities are significant given that their stay is dependent on being

able to find employment. Coupled with stringent citizenship rules, these policies limit migrant

|
$RNIngo Forstenlechner et al, OEmiratisation: determining the factors that influence the recruitment
decisions of employers in the UAEO (2012) 23:2 The International Journal of Human Resource
Management 408421.

$RR|pid.
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workersO opportunities to prolong their stay in the country, which hasatiguigfor both

movement and supportive capabilities.

3.5 Informal rules that complement the kafala system: hierarchization of migrant communities

These rules are further complemented by several informal rules which place Olow
skilledO South Asian and®&heast Asian migrant workers at the bottom and significantly limit
their movement and supportive capabilities. These informal rules have become institutions
through repetition rather than codification. Distinct from mere cultural practices, such informa
institutions can be defined as Osocially shared rules, usually unwritten, that are created,
communicated, and enforced outside of officially sanctioned chantielEh@se include an
informal hierarchy of workers determined by various markers and veétsogial location such
as race, gender, nationality, ethnicity, class, skill or education. As Gardner explains:

OThere are also gender, national, regional, linguistic, and religious patterns to the

migratory conduits between South Asia and the Gulf: Evarious national and ethnic

groups that migrate find their into particular types of work. Pakistanis, Indians and

Bangladeshis are in construction while Filipinos are in the service sector while Sri Lanka

women work in domestic work, this can be explained by chain migration where or the

fact that most recruiters brokers serving one sector use their connections wighswork

and workers use their network and knowledge to pave the way for other migrants.O
This phenomenon was corroborated in my fieldwork, where most migrant workers relied on
friends and family networks for work contracts and, at times, even visas. Fwther

employers and citizeaponsors also rely on perceptions of certain nationalities to fit whatever

role they deem fit; the result is a racialized system. In addition to chain migration, this informal

>~ Gretchen Helmke & Steven Levitsky, Olnformal Institutions and Comparative Politics: A Research
AgendaO (2004) 2:4 Rpectives on Politics 72840at 727




hierarchy is further solidified by both state anahstate actors that share understandings about
the value of labour according to race, nationality, gender, level of skill, etc.

In her recent boolffshore Citizend\oora Lori outlines how these informal rules
provide bureaucracies to fill gaps and apdor how to deal with the diverse group of incoming
migrant workers. She notes how higher wages, for instance, are paid to European and American
migrant workers (who are colloquially referred to as OexpatriatesO rather than OlabourersO) over
even natioals in the private sector. While there are no formal ways certain sectors are grouped
with certain nationalities, migrant workers are grouped by skill level and sectors. Informal rules
fill the gaps by associating certain skill levels with certain natibes As one of the returning
migrant workers interviewed who has moved from UAE to Canada remarked, OYou haveEat the
top, your locals and white people. Then working the miduteme jobs are other Arabs. And
even within that, there are differences. Thetow that, you have your Indians, Pakistanis,
Filipinos, Bangladeshiss® Feeling OstuckO in his position, he decided to move out of the
UAE.>=%

Similarly, Manal Jamal observes that there are Othe affluent Westerners on one end,
Arabs ranging in the middl(with the Lebanese, Palestinian. And Syrians sometimes at the top
of the employment and pay hierarchy of the Arab population) and the marginalized South Asian
and East Asian labourers at the opposite end of the continuum with virtually no tights.O
Furthermore, Lori noted the difference in wages for domestic workers in the UAE according to

nationality. A domestic worker from the Philippines is paid a minimum of 1,500 AED, from

>=#Returning migrant worker interviewee number

>=$ Egyptian migrant worker in Canada

>=>Jamal, OThe OTieringO of Citizenship and Residency and the OHierarchizationO of Migrant
CommunitiesGupranote 419.
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India is paid 1,100, and from Nepal is paid 900 AERApart from resulting in ifferent
salaries, these hierarchiesO associated discourses become a part of naturalized order in migrant
workers and citizens' everyday lives, reducing people to their work. These discourses are even
reproduced by certain migrant workers and taken Olmaok, D where the informal rules
reinforce class divisionsF The informal hierarchization and the resulting racialized system
leave certain migrant workers with fewer opportunities to change sectors and positions. Low
skilled migrant workers from South Assad Southeast Asia are put at a great disadvantage with
lower wages which undermines their supportive capabilities.

In summary, alongside stringent citizenship rules, the kafala system, Emiratization, and
informal hierarchies among migrant communitiegn#icantly undermine migrant workersO
movement and supportive capabilities, particularly &lkiledO racialized South Asian and

Southeast Asian workers working in the construction sector and ethg3.

3.6 Kafala: recent changes and persistenitaiges

Having discussed thafalasystem, it is worth exploring how recent reforms have
attempted to tackle some of its criticisms yet cannot comprehensively transform the $hstem.
kafalahas been unanimously criticized by academics, internatiordibyreending countries,
international and civil society organizations. Human Rights Watch, for instance, has published
several investigative reports on human rights abuses on Abu DhabiOs New York University
campus and Guggenheim Museum. More recentlygdtdmiticized thé&afalasystem for giving

employers an Oinordinate control over migrant workersO which severely limiting workers ability

>=QLori, supranote 415at p 153
>=P|bid. at p 154155
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to challenge poor working conditiong!Similarly, as mentioned in Chapter 2, the International
Trade Union Confederatn has criticized thkafalasystem for creating a structural dependence
between the employer and migrant workers and the resulting violations of fundamental human
rights>=RAccording to the International Labour OrganizationOs independent Committee of
Expets on theApplication of Conventions and RecommendationsO (CEACR) observations with
regard to the Forced Labour Convention, 1930 (No. 29), some GCC countriesO kafala system
Omay be conducive to the exaction of forced labbuf.e kafalasystem is criticizd for its

lack of flexibility in switching employers, constricting migrant workersO choices, and making
them vulnerable to lower wages and harsh working and living conditions and physical abuse and
deportation’” The discussion below will consider the flling changes that claim to address
some of these criticism&) Wage Protection System; ()nisterial Decree No. 765 of 2015 on
Rules and Conditions for the Termination of Employment Relations; (c) Ministerial Decree No.
766 of 2015 on Rules and Condits for Granting a New Work Permit to a Worker whose

Labour Relations with an Employer has Ended; (d) Ministerial Decree No. 764 of 2015 o

Ministry of LabourApproved Standard of Employment Contracts

>*NRothna Begum et af)| already bought youO: abuse and exploitation of female migrant domestic
workersin the United Arab Emirate@New York: Human Rights Watch, 2014).

>*RKhan & Harroft Tavel, OReforming théafalaOsupranote 454.

= Indeed the UAE Constitution, itself, while prohibiting forced labouskes an exception for
Oexceptional circumstances provided for by the law and in return for compensatiticis. 34 UAE
federal labour law no.°®

> Anh Nga Longva, OKeepimdigrant Workers in Check: The Kafala System in the GulfO (1999) 211
Middle East Report 2MD Mizanur Rahman, OBangladeshi Migrant Workers in the UAE: Gender
Differentiated Patterns of Migration ExperiencesO (2011) 47:2 Middle Eastern Stud$139%ay
Jureidini, OWage Protection Systems and Programmes in the GRI@Eation to the Gulf: Policies in
Sending and Receiving Countries edited by Philippgées and Nasra M Sh&ulf Labour Markets,
Migration, and Population (GLMM) Programme (European University Institute and Gulf Research
Center, 2018) 31Sam Lubell, OBlood, sand, and tears: Worker abuse alleged in the U.A.EO (2007) 195:8
Architectural Record B4 Nicholas McGeeharMigrant workersO rights on Saadiyat Islandhie

United Arab Emirates: 2015 Progress Repdiew York, N.Y.: Human Rights Watch, 2015).
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Although the UAE has periodicallptroduced series of reforms that it claims to address
some of these issues, the degree of emplepeasor power imbalance remains untouched. In
2009, the UAE became the first country in the GCC to implement a wage protection system
(WPS) to tackle wagdeft and delays in payment of wages in construction, retail and small
businesses. Designed to target lowage migrant workers, the WPS requires wage payments
through bank transfers so that there is an official record that can be monitored. Despiteshundred
of employers being penalized, the penalties are criticized for being insuffi¢iem2016, the
Ministry of Human Resource and Emiratization introduced new pendtiegloyers who fail to
comply are denied the right to have new work peritit€.ompaniesvith over 100 workers that
have a monthly payment delay will be notified for punitive action, including a Ocomplete strike
against other companies owned by employer,O as well as Oenabling workers to move to another
company.O After a twmonth delay in payent, the companies will be fin€&h5,000 ($1,362)
per worker to a maximum of Dh50,000 ($13,612).

While the WPS has been wediceived by the ILO and Abu Dhabi Dialogue, a state
regional consultative process, the new penalties have also beenettifmibeing mostly
administrative and the fines for being too low. The mechanism does not verify whether the basic
salary and allowances match the workersO signed labour contract, which is significant
considering the prevalence of contract substitutiart.d¥ly is it inapplicable to companies in

the free zones such as Masdar City Free Zone, but it also fails to address miscalculation of

Ministerial Decree 788 of 2009 on Protection of Wages (United Arab Emirates) [Ministerial Decree
788]

% Jureidini,supranote 511.

>!$ Art 4 Ministerial Decree No.788

>> Ministerial Decree (No. 739) OF 2016 on Wages Protection which replicésterial Decree

No.(788) of 2009 (United Arab Emirates)
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overtime, end of service gratuity and other sources of wage manipulation. Employers can
withdraw from the Automatic Tedlk Machines and pay fewer amounts in cash to the woRker.
More importantly, it doesot address businesses that have closed down, which has been
increasingly a problem due to the financial crisis in 2009 and is expected to worsen due-to covid
19_>!P

This isparticularly relevant in the construction sector, which is sensitive to economic
changes, relies on flexible arrangements and often involves principal contractors and
subcontractors. Principal contractors may choose to withhold money to shift the laurden t
subcontractors. In fact, withholding payment can be used strategically to go bankrupt, at which
point the companies do not have to pay and can default on their payments to workers; the
procedures to retrieve wages are often long, arduous and expentieegh workers may be
able to switch employers, this becomes especially difficult during financial crises. While
companies in the UAE must have bank guarantees to cover wages for the life of a project, these
guarantees are still not enough to protect wslagainst employersO inability to pay wages as a
result of bankruptcy (as SuleimanOs story in Chapter 1 and detailed further in this Section 3.7
indicates).

Not only is there a lack of enforcement in cases of a breach, but more broadly, the WPS

mechanim does not address the lack of standardizations of wage levels and the minimum wage

>'Q|LO Policy Advisory Committee on Fair Migration in the Middle Easi®imum wages and wage
protection in the Arab States: Ensuring a just system for national and migrant workersO May 2018

>'P A recent survey done by survey by the Dubai Chamber of Commerce in May 2020 reported that 70%
of Dubai companies expect to go out of business within six months due to coronavirus paxdesia
Turak, O70% of Dubai companies expect to go out of business within six months due to coronavirus
pandemic, survey saysCNBC(21 May 2020), online: <https://www.cnbc.com/2020/05/21/coronavirus
dubat70percenbf-companiesxpectto-closein-six-months.html>.
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in the UAEOs private sectdt WPSOs inability to tackle wagsated issues such as wage theft
undermines its ability to ensure migrant workersO supportive capabilitiesd iwhen asked
what has surprised her while working in a civil society organization in the Gulf, one of the
interviewed advocates responded, Othe amount of people who are not paid their salaries will floor
you.O'R Whether or not further reforms to the W address these shortcomings is yet to be
determined, but it is clear that this change does not untie migrant workers from their sponsors.
In addition to the WPS, the UAE enacted a number of laws in 2016h entered into
force on 1 January 2016 address particularly the inflexibility of theafalawith regards to
changing employers~ This includes (bMinisterial Decree No. 765 of 2015 on Rules and
Conditions for the Termination of Employment Relations and (c) Ministerial Decree No. 766 of
2015 onRules and Conditions for Granting a New Work Permit to a Worker whose Labour
Relations with an Employer has Ended. These two Decrees allow workers to terminate
employment unilaterally and be considered for a new work permit with a notice period of up to
three months or if payment is made in lieu of notice being given. This means that, on paper,
transferring to a new employer is permitted without the explicit permission of current employers
in a number of circumstances (which was traditionally done throogtbjection certificates that
previous employers would have to provide). Such transfers can be made when the current

employer has failed to meet their legal or contractual obligations, or when the business closes

>N Jureidini,supranote 511;LO Policy Advisory Committeeon Fair Migration in the Middle East,
Minimum wages and wage protection in the Arab States:Ensuring a just $gsteaitional and migrant
workers(2018).

>R Civil Society Organization Interview 2

>"= Ministerial Decree No. 765 of 2015 on Rules and Conditions for the Termination of Employment
Relations, (replacing the Ministerial Decree No. 1186 of 2010) (United BArdkates); Ministerial

Decree No. 766 of 2015 on Rules and Conditions for Granting a New Work Permit to a Worker whose
Labour Relations with an Employer has Ended (United Arab Emirates); Ministerial Decree No. 764 of
2015 on Ministry of Labouapproved Stndard Employment Contracts (United Arab Emirates)
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down, or when a worker has made a succékdiour complaint against the current employer, or
when the worker settles indemnities with the first employer in line with contractual obligations.
Any worker who has completed their first twear contract can also transfer to a new employer
without corditions and explicit approval from the current employer.

However, as Human Rights Watch commented, given that Ministry of Human Resources
and Emiratization (UAEOs Labour Ministry) grants the new work permit and Executive
Regulations of Federal Law No.06 1973 on the Entry and Residence of Foreigners, art. 68(d)
requires the former employerOs approval. It is still unclear how the Ministerial Decrees will be
implemented.” As mentioned in Chapter 2, the UAE failed to report the number of new
approvals madafter the Decrees were implemented to the ILOOs Committee of Experts on the
Application of Conventions and Recommendations.

Furthermore, due to high recruitment costs and the fact that most migrant workers finance
their migration through loans, the riskssaciated with terminating a contract might not be an
option for migrant workers. Migrant workers who are new to the country may also have fewer
opportunities to secure a new contract, as one of the interviewed migrant workers noted. This
ability to termirate the contract, Halabi argues, Ois merely a ruseO because workers have to cover
the cost of their return tickets or may be fined by recruitment agenciesNufiioén low
wages, wage theft and payment defysay be impossible to covet A capabilitiesbased lens

that distinguished between means and ends can further reveal that the flexibility that the Decree

" Ministerial Decree 766

>" Human Rights Watch (2017) OOWorking Like a RobotO: Abuse of Tanzanian Domestic Workers in
Oman and the United Arab Emirates,O retrieved online https://www.hrw.org/report/204/wiking
robot/abusdanzaniardomestieworkersomanandunitedarabemirates# ftn94

>"# Romina Halabi, OContract Enslavement of Female Migrant Domestic Workers in Saudi Arabia and the
United Arab EmiratesO HUMAN RIGHTS 16.
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promises and could potentially enhance migrant workersO supportive capabilities is not a
substantive opportunity.

Similarly, the Ministerial Decredlo. 764 of 2015 i Ministry of LabourApproved
Standard of Employment Contraetisned to tackle contract substitution and falls short. The new
legislation requires employers to provide evidence that an offer letter was issued and signed by
the employee itheir country of origin. It requires the Standard Employment Contract to be in
three languages: Arabic, English and the native language of the employee. The labour contract
and the offer letter are required to have the same terms. Changes to the StanpdaychEnt
Contract are prohibited unless for the employee's benefit and approved by the employee and the
Ministry of Labor. No additional clauses can be included unless Ocompliant with the Ministry of
LaborOs legal requiremen& @his provision in Articles, therefore, still leaves potential room
for the Ministry of Labor to add new clauses depending on how it interprets Oits legal
requirementsX3 Given its duties include drafting an Emiratization policy and one of its two
divisions is dedicated to Emiraétion, this exception may be significant.

Furthermore, even if contracts are not substituted, this legislation does not directly tackle
low wages and wage theft which are the very issues arising from contract substitution. More
importantly, like the preeusly mentioned reforms, it fails to comprehensively transform the
kafalasystem by untying workers to sponsors. Lastly, these reforms are focused on removing

unjust practices and not necessarily an expansion of movement and supportive capabilities.

>"$ Follow-up to the recommendations of the tripartite committee (representation made under article 24 of
the Constitution of the ILO), 106th ILC session (2017),
online:<https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0O:13100:P13100_COMMENT_ID,P11
110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:3292702,103495,Unite
d%20Arab%20Emirates,2016>

"> Ministerial Decree No. 764 of 201:dinistry of LabourApproved Standard of Employment

Contracts
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3.7 Persistent challenges: lack of enforcement and access to justice

Lack of enforcement and inadequate access to justice (conversion feenwas) a
problem that renders all recent reforms and even existing legislation that could protect some
migrant workersO movement and supportive capabilities almost meariijbessd Mednicoff
explains that enforcement of such labour reforms remains inconsistent partially because the UAE
is a relatively young federal system with multiple actors and cthatsare only beginning to
gain legitimacy. Lack of transparency not only undermines collective capability agency but,
given migrant workersO perceived connection to national security issues, makes it difficult to
resolve issues’

Access to justice is angficantly limited bypassport confiscation, which significantly
inhibits migrants workers from challenging their employ@ithough passport confiscation is
prohibited by the Ministry of InteriorOs Circular No. 267 2002, this practice is still common.
Access to justice is also undermined because there are no legal provisions that protect the right to
strike™N, freedom of association or to join a unidhThekafeelhas the authority to unilaterally
cancel workersO visas before a worker can even purstmafsieemployer can dismiss the
worker without notice in a range of circumstances, including being absent Owithout lawful

excuse for more than twenty intermittent days or more than seven successive days during one

|

>"QpPardis Mahdavi (2017) OLiving and Labouring under Laws in the United Arab Emirafesguies &
Shahsupranote 447at p 191

>? David M Mednicoff & Joanna E Springer, OThe Rule of Law and Political Liberalization in the Arab
GulfO inGulf Politics and Economics in a Changing WollORLD SCIENTIFIC, 2013) 7%t p 105

>N Art 112 Federal Labour Law No. 8 allows employers to temporarily suspend employees upon charging
them of Oa deliberate crime against life, property, honor, honesty or of carrying out a strikeO Workers are
not entitled to wages during thigspension period.

>"R\ith the exception of Bahrain and Oman, across the GCC migrant workers are excluded from trade
union representation by law.
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year,O or Oif during work hours he is tbdrunk or under the influence of a drug,0 and Oif he
divulges any secrets of the establishment where is employffeit.Gomparison, the list of
cases where workers are allowed to leave work without notice only includes: if the employer
fails to fulfill their contractual and legal obligations; and if they have committed an act of assault
against the employeé'

Furthermore, grievances brought by workers are to be resolved by the Ministry of Labour
before going to court¥’ In Masdar City's free zone, labadisputes are to be referred first to the
free zone authority before they go to the Ministry of Labour and Social Affairs. It is the free zone
authority that will issue a letter to the Ministry of Labour and Social Affairs, which may, in turn,
refer the dspute to the Abu Dhabi Courts. The fact that labour disputes cannot directly go to
even the Ministry of Labour, let alone the courts, undermines access tojtistice.

Once labour cases go to laba@ourts where privatsector employees or employers can
bring disputes, there are further limitatioBsen if migrant workers file a complaint, they risk
losing their residency status because they can no longer work for the same employer while the
trial is pending. Since dispute settlement procedures tend to be lengthy, workers are often unable
to stay in the country for long enough. Furthermore, there are few compensation mechanisms for
migrant workers to aid them while their wages are unjdifliso, thesponsor may
preemptively accuse the worker of behaviour that may put them at risk for deportation, detention
etc>* Information on employers being penalized for labour regulation violations is scarce and

>#=Art 120 Federal Labour Law No. 8 1980

># Art 121 Federal Labour Law No. 8 1980

># Mednicoff & Springersupranote 527at p 105

“# Masdar City Employment Regulations

>#$ Roper & Barriasupranote 445.

>#> Anh Nga Longva, OKeeping Migrant Workers in Check: The Kafala System in the GulfO (1999) 211
Middle East Report 2@t p 22
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only available for extreme cases of physical ass¥thile it is more likely to see recruitment
agencies be held accountable, individual sponsors and employers generally face little to no
consequence¥lln addition, cases can only be appealed if the case's value is more than 20,000
AED. Thereforeas one othe interviewed advocates noted, most migrant workers settle out of
court and go home because going through courts may take two years or more, during which they
cannot officially work. She noted that although her civil society organization has lawyers who
work pro-bono, the organization mostly advises people not to go through ¢Burts.

This is further compounded by the fact that, like in the rest of the rdg@italais
administered and regulated through the UAEOs Ministry of Interior (MOI). This institut
decides on residency and work permits as well as naturalization decisions. It also enforces those
decisions without any intervention. While work permits are applied through the Ministry of
Labor, the approval must still come from MOI, which is in caw§issuing these permits and
clearances. MOI must also be informed of any changes in the contract or workersO status. Given
that MOI also controls the security forces, it does not require cooperation from any other
government body. This results in a Highentralized system that is controlled by the state
security apparatus, which is significant considering migration is tied to perceptions of national
security>*N

It is no surprise that scholarship on migrant workers in the Gulf is replete withdmbt
accounts of the human rights abuses that migrant workers experience on a daily basis that reflect
how, in practice, these reforms have had little to no impact, and even the legislation that may

help protect migrant workers is not enforcAtinost all thereturning workers interviewed

>*Damir-Geilsdorf & Pelican, OBetween regular and irregular employnsamqifanote 460.
>#P Civil Society Organization interview 2
>N ori, supranote 415at p 145
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complained about late, deducted, or no payments. It is worth exploring Suleiman and
MuzzammilOs stories in further detail to illustrate how issues around wages, inflexibility,

passport confiscation, access to justice and pang conditions persist:

Suleiman went to Abu Dhabi on a twear contract to work as a site engineer for
a residential project in Bida Zayd. He found this job through a friend and explained that
he was hired because Pakistani engineers are Ochibapeiii®dse in the UAE. He only
signed the contract when he reached the UAE, where upon arrival, his employer
confiscated his passport and other original academic records to, in his words, Ogive to the
government.O Suleiman did not see the contract detoriag Pakistan and was only
sent his visa; he had to cover the cost of his ticket.

His contract was terminated because the contractor had Ono funds to continue the
construction.O Suleiman had his salary withheld for three months (his entire stay in the
UAE); he was only paid months after he returned to Pakistan. He realized this salary, too,
was only half of what is usually paid to site engineers and the experience offered no
training to make up for the low wages. Suleiman still considered himselfitaler
than some of his colleagues. He told me about a OlabourerO from Bangladesh who had
been working orsite for seven years but had not gotten paid enough to afford to go back
home even once. According to Suleiman, there were at least 25 other vinikeisiilar
situation. Living in accommodation facilities segregated based on nationality, around
eight construction workers would be sharing a room. Because he did not speak Arabic or

Bengali, he felt isolated as the only Pakistani on the site.
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When Sutiman did try speaking to other colleagues and friends working in the
UAE about not getting paid, there was a sense that this is the norm to expect in the UAE,
and there was no option but to OpatientlyOXiiis kafeel,an Egyptian contractor,
would tellhis employees to go back home or work for another employer. However, with
no passports, loans to cover recruitment costs their passports, and few opportunities to
work elsewhere, most workers were left with no choice but to stay. Suleiman did not
even leae the industrial area where his accommodation was and never got a chance to
see Abu Dhabi. OBecause | didnOt have the passport,0 Suleiman recalled, Oit was in my
mind that if | left [the industrial area], the cops would catch us.O Without his passport and
original academic records, he could not consider challenging his employer. He was not
informed of the WPS nor the fact that passport confiscation is illegal. When | asked him
what he did in his free time, he laughed and said, Ol would cry.O The cedgioacr
around him was a mosque and a little park nearby. The most he would do would be to get
groceries at Sonaya, another industrial area. Suleiman had gone to the UAE for the
Osalary and the charrile he still considered himself in a better situatizen some
of his colleagues who had been working for longeiattrébuted his experience to Obad

luckO with &afeel

Similarly, Muzammil, who had worked in the UAE for four years as a mechanic and in
construction in Abu Dhabi, recountedV®were just machines and not able to do
anything. We were just machines. There was no social life. There was no time to do

anything else but work. We would get upfajr (dawn)Eit is pure labour, no stealing.

|
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Obviously, after a whole day of manual labone would just fall asleepEthe routine

was like a grinding machineO Earning 1400 AED per month, Muzammil recalled how
strenuous it was to work outdoors in extreme heat. Even when the cars were overheating,
and the water would reach boiling temperaturesaid his colleagues would still have to
work outside with little to no breaks. He worked 11 hours a diespite the legal

standards for a typical work week, which are set to eight hours p&r dagl the

prohibition of outdoor work when the temperatureeeds 45 degrees Celsius in the

hottest months from 12:00 pm until 4:00 pm. There were no recreational facilities in or
around his accommodation where around 16 people would share a room. On the FridayOs
off, he would spend the day doing laundry, cleamng getting ready for the week.
Sometimes he would use public transportation to go to the corniche to meet his sister. But
he avoided doing this often because his employer had confiscated his passport, and he
only had a card that detailed where he work&Udile he was paid on time, work visa fees

of around 200 AED were deducted from his salary per month. Any medical fees would

have also been deducted from this salary.

Suleiman and MuzammilOs stories illustrate that even existing legislation at the tino¢ was

enforced, specifically the prohibition of passport confiscadiod the WP SSimilarly, a recent

survey by GlobaGulf Labour Markets, Migration and Population Progranah®4 migrant

workers from hospitality and construction sectors found seversispiag issues. Delayed wage

payments and salary deductions are frequent as the Wage Protection System is not completely

>$=Except it is nine hours for those who work in cafeterias, hotels and some other jobs according to
Federal Labour Law No. 8
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implemented. Passport confiscation, contract substitution and inability to change employers are
still common>® As Andrew Gardner, whoas conducted a series of rich ethnographic studies in
the Gulf, remarked, Othe problems that migrants encounter today are, essentially, the very same
problems that migrants detailed to me in Saudi Arabia in 1999, in Bahrain irf32@08 Qatar

from 2008 b the present.O Despite the many reforms and ambitious claims that they seek to
abolish thekafalasystem, there is an Oexperiential stasis that characterizes transnational
migrantsO experience in the Arab Gulf stat€sihile | am cautious of ovegeneraking, it is

worth noting that the recent reformsQ inability to untie migrant workers from their sponsors and
lack of enforcement and access to justice remain significant challenges for changes to be

meaningful.

3.8 Subverting the kafala: formal routesstes informal routes

The preceding analysis does not mean that there are no exceptions whatsoever. Some
migrant workers have been able to take advantage of the heterogeneous nature of the system and
become, what Neha Vora calls, UAEOs Oimpossible sitéithe fact that there is a
significant number of nceuritizens who have lived in the UAE for longer than 30 years has been
the result of migrant workers actively finding ways to circumvent the kaf&hgpart from

multiple renewals of the same contragbtigh the same sponsor, this is done through a myriad

>3 Working and Living conditions ofLeimcome Migrant Workers in the hospitality and construction
Sectors in the Ureid Arab emiratesy Philippe Fargues, Nasra M Shah & Imco Brouwer, GLIRR
No. 2/2019 (2019).

(" Gardnersupranote 465.

>%Neha Vora)mpossible citizens: DubaiOs Indian diasp@arham [N.C.]: Duke University Press,
2013).

>$Damir-Geilsdorf & Pelican, OBetween regular and irregular employnsmifanote 460.
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of both formal and informal ways that will be discussed in the following section that reveal how
movement and supportive capabilities are distributed among migrant workers.

The following discussion wifocus on four ways that the kafala system is subverted: free
visas, family sponsorship, golden visas, and {targy residence through investments in free
zones such as Masdar City. It will illustrate how more formal ways of circumventing the kafala
systen are opportunities that only migrant workers who can show their potential to contribute to
the countryOs economy can pursue. Workers who are considereskit@o® without high
incomes and investment potential are left to consider more risky, illagakrto prolong their
stay. The fact that the more liberal provisions and opportunities are reserved for certain migrant

workers depicts the variegated ways capabilities are distributed among migrant workers.

3.9Khalli walli®<B OFreeO Visas?

Migrant workers are able to prolong their stay through free visas, also kn@zad
visas andhalli walli visas. This multbillion dollar industry allows workers to make unofficial
agreements with sponsors to operate businesses and maintain wotkapdrmsidency statuses
in return for rent mone3A"While these visas are illegal on paper, a recent study by the
International Organization of Migration reported that there are Oat least 180,0@¢IétEred
companies engage in the trading of free visass many as 600,000 migrantsC2011, these
visas could cost around 2,500 AED (680 USD), varying according to natioti8flibyough free

visas, sponsors sell visas to migrants, charging them a significant fee that they often keep to

|
>$> Arabic colloquial phrase that roughranslates to Olet it beO

>$QUrdu word for free

>$PRoper & Barriasupranote 445.

>$NDamir-Geilsdorf & Pelican, OBetween regular and irregular employnsmitanote 460.
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themselves and alsmtentially an additional yearly fé&XUnlike thekafalasystem, whereby
the sponsor is both the guarantor and employer, this informal practice allows a separation of the
two roles. The sponsor, in these cases, usually has no intention of employingréoe morker
and can benefit from the fees charged to the migrant worker. The employer, on the other hand, is
able to employ a migrant worker without administrative and legal responsibilities. The migrant
worker, in turn, is OfreeO to choose where to*#ork.

These free visas are common practice and operate in various ways: companies who are
entitled to issue visas and sell visas before going bankmipte out of business, both the
companies and the migrant workers know that no sponsor will be respohttiblevorkers
Oabsconttbor overstay. Companies operating in free zones may also issue free visas without the
intention of hiring them. Migrant workers entering through visas issued by businesses in free
zones are able to enter the country, but likerottekers on free visas, they have to find
employment elsewhere to be able to stay. Some free visas are paid by migrant workers
themselves who fund their work visas and other costs while working in freelance positions.
While these are illegal, as noted Myahdavi, they are still considered better options for workers
given the flexibility and chances for more lucrative remuneration. Although Ofree visaO workers
are not tied to specific employers, they are considered to have broken the law if they are working

for someone other than tkafeel>" While some migrant workers may actively seek out free

|

>$RElizabeth Frantz (2017) The Legal Production of lllegality: Obstacles and Opportunities to Protect
Undocunented Migrants in the Gulf StatesFargues & Shalsupranote 447at p62-63
>>=Damir-Geilsdorf & Pelican, OBetween regular and irregular employnmsrganote 460.

Absconding or Orunning awayO igadation of immigration residency and rules

>>" Elizabeth Frantz (2017) The Legal Production of Illegality: Obstacles and Opportunities to Protect
Undocumented Migrants in the Gulf State$argues & Shalsupranote 447at p62-63
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visas as a better alternative, in sam&ances, migrant workers on free visas do not know they
are entering through the Ofree visaO system untihttieg in thedestination country>”

Free visas are one of the most significant ways migrants can acquire an irregular status.
The risks associated with free visas, therefore, include detention and deportation of both workers
and the visa providers. Furthermore, thesekers also risk losing the support of the few civil
society organizations that operate in the region that are reluctant to get involved in such cases.
OAs much as it is a sad situationEbut if they are knowingly illegally purchasing a visa to work
someondo then just work somewhere eBécanOt get involved in that,O informed one of the
advocates | interviewed, Ol can give you good advice, but | canOt take you to an office
anywhere.®®Her comments mirror the international migration legal regimeQOs trages
differentiate some migrants as deserving and as undeserving. As discussed in Chapter 2,
compared to refugees, economic migrants who are seen as voluntarily making the choice to
move are seen as less deserving of help, just as more liberal prosigaorserved for migrant
workers who are in a regular situation as opposed to workers in an irregular situation. Advocates
on the ground are unable to challenge these tropes and are less able to directly help migrant
workers who are assumed to have Oknghyd bought Ofree visas.O There is an overwhelming
fear of potentially helping someone who is Obreaking the’faWli@se assumptions can be
particularly problematic considering some fnasa workers are unaware they are entering the

country through thisystem,

>>#Elizabeth Frantz (2017) The Legal Production of Illegality: Obstacles and Opportunities to Protect
Undocumented Migrants in the Gulf StateSkillful Survivals: Irregular Migration to the Gulby

Philippe Fargues & Nasra M Shah (Gulf Research Center (GRC), 302821 3:06:00 PMt p62-63
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Exceptions such as fregsas are often the result of migrant workers and sponsors
subverting or circumventing theafalasystem, rather than a feature it permits. A capabiities
based lens that differentiates means from ends and relies onigepastiount of freedom is able
to differentiate that although these workers are able to prolong their stay through such informal
practices, this is not an opportunity that is positively provided by the arrangement. These
opportunities are, as the discusshelow will show, are reserved for a narrow group of migrant

workers.

3.10 Family sponsorship and restrictions on family reunification

Another way migrant workers can prolong their stay is through family sponsorships.
However, this and thassociated supportive capabilities are reserved for a narrow category of
migrant workers despite recent changes. In 2019, the UAE Cabinet changed the residential rules
that changed the criteria to be able to sponsor famifi¥hile migrant workers no loreg have
to be in OmanagerialO roles, there are restrictions around salaries. For a man, the minimum is a
monthly salary is 3,000 AED if accommodation is provided by the employer or a monthly salary
of 4,000 AED, and for a woman to sponsor her childrennsist earn 10,000 AEEYFOnly
Ounmarried female childrenO and Omale children below the age of eighteenO can be included. The
gendered nature of this rule aside, since the median salary is around 8,400 AED for a OskilledO
worker and only 1,135 AED for an GkilledO worker (other estimates show that these salaries

>>QMinisterial Decree No. (658) of 2019 Amending Ministerial Resolution No. (1188) of 2010 (United
Arab Emirates), online:kttps://www.mohre.gov.ae/en/lavegislatiacn/announcements.aspx>

>>PArticle 9, Law No. 11 of 2013Yick Webster, OUAE Cabinet tameve job title demand when
sponsoring relatives®he National31 March 2019), online:
<https://www.thenationalnews.com/uae/governmentta®netto-removejob-title-demanewhen
sponsoringrelatives1.843660>.
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can be as low as 400 AEBD), this change does not necessarily relax the rules for most migrant
workers>>RIt is important to note, however, such restrictions on family reunification are not
unigue tomigration policies in the GufQ=

Even if migrant workers in the UAE are able to bring family members, low wages earned
by OlowskilledO workers make it difficult to support these families, particularly given the
increasing costs of living in the UAE. Thest of living and administrative costs associated with
renewing visas for family members make family sponsorship an expensive option that migrant
workers may not be able to consider. Furthermore, the lack of family reunification options can
have other corefjuences. For instance, in a case study of Bahrain, Sharon Nagy remarked that
workers without families are Oreferred to as Obaché&riséther or not they are single or
married>?'O She observes how ttistinction between family and bachelor status presidn
axis of differentiation that reinforces economic distinctions, marginalizing and stigmatizing the
Obachelors.O In addition, the lack of family reunification options impacts the family members
who are left behind in home countries. Ardepth study bfamilies conducted in Pakistan
revealed that of a sample of 3000 migrant households, about 70 percent of wives experienced
severe loneliness, and 40 percent had children dropping out of schools or college. Other

complaints included drug addiction of aén and difficulties in arranging marriages for the

>>NJames Reagan McLaurin, OLabor Law in the United Arab Emirates: A RevieveeomiRendationsO
(2008) 12:2 Allied Academies International Conference Academy of Legal, Ethical and Regulatory Issues
Proceedings; Arden £89.

>>RMouawiya Al Awad, OTércost of foreign labor in the United Arab EmiratesO (2010) 3 Institute for
Social & Economic Research (ISER), Working PapEnis work has been supported technically and
financially by the UAE Ministry of Labor)

>Q=See for egPratt,supranote 191.

>Q' Sharon Nagy, OMaking room for migrants, making sense of difference: Spatial and ideological
expressions of social diversity in urban QatarO (2006) 4BdnStudies 1F137.
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childrenQ"When | asked a Pakistani government official what he thought were the biggest
concerns facing migrant workers, he respondtx family gets ruined back homeEYou might
have the money but natfamily.®%* Since being able to support their families was consistently
one of the top three priorities for interviewed migrant workers, the lack of family reunification

options is significant.

3.11 Golden visas: longer stays for sale

Another decisionn 2019 introduced O5 and-g€ar golden visas,O which allow a narrow
category of migrant workers to live, work and study without a sponsor and with 100 percent
ownership of their business on the UAEOs mairif@fTthis is an exception to the general
requirement that all businesses must be at minimum 51% owned by a citizen with the exception
of free economic zones. However, this change is only a means to attract investors and has no
relevance for the average migrant worker in the UAE, and even though theresgtare highly
selective, a valid work contract is still required for all categories. To be eligible for tyeden
renewable visa, one has to have made public investments of at least 10 million AED or have
Ospecialized talents.O The latter includestists, inventors, specialists, doctors and creative

individuals accredited by the Ministry of Culture and Knowledge DevelopiRént.

Q" Azhar inMarion Panizzon et al,he Palgrave Handbook of International Labour Migration: Law and
Policy Perspectived_ondon, UNITED KINGDOM: Palgrave Macmillan Limited, 2015ee also

Andrew M Gardner, OGulf Migration and the FamilyO (2011) 1:1 Journal of Arabian SEdies 3
>Q*Pakistani government official intdew 1

>Q3Cabinet Resolution No. 56 of 2018 Regarding the Organization of Residence Permits for Investors,
Entrepreneurs and Professional Talent (United Arab Emir&&)]den visaLong-term residence visas

in the UAE- The Official Portal of the UAE GovernmentO, onlifibe United Arab Emirates

Government Portathttps://u.ae/en/informatieand services/visandemiratesid/residencevisa/long
termresidencevisasin-the-uae>.
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The 5year visas are for another group that further indicates the narrowness of the
categories this exception is reserved This includes Investors who have invested in a property
in the UAE of a gross value of not less than 5 million AED, entrepreneurs with a minimum
capital of 500,000 AED, or Ooutstanding studentsO who have achieved at least 95 percent in
secondary sclhads or a 3.75 Grade Point Average in university. While these selective changes
pertain only to residency and not citizenship, they are similar to thelpasetd admission policy
that was initiated in Canada and has spread in other migregit/ing counies such as the
United Kingdom and Australia, where immigrants with higher skills, more money, and ability to
adapt to receiving countriesO environment are preferred in terms of admission and integration
over others who are deemed less so particularhetivb® are less wealth{?9A recent article
notes that similalmmigrant Investor Programs that exchange residency or citizenship rights for
financial capital are proliferating, with 60 different programs operating in 57 couiftfies.

Like recent rules on faily sponsorship, golden visas only enhance movement and
supportive capabilities for a certain group of migrant workers. By using markers such as income
and capital, these formal routes afford more opportunities to migrant workers who are deemed

more likely to contribute to the countryOs economic growth.

3.12 Free zones: enclaves for a select few

Similarly, free zones present a limited opportunity for migrant workers to prolong their

stay and employ other migrant workers. Free zones, more formally lkawfwee trade zones,

>QQypi, OBorders of Classépranote 189.
>QPAlan Gamlen, Chris Kutarna & Ashby Monk, OCitizenship as Sovereign WeadthinRiag Investor
ImmigrationO (2019) 10:4 Global Policy 5B41.
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are a type of Special Economic Zone that aims to stimulate trade, accelerate regional
development. While the literature on free zones is vast, suffice to say these zones are considered
mechanisms to help promote Oeconomic liberadiz&tithat are often tied to neoliberal
policies>?NThese demarcated geographic areas €nclaves of truly free markets where
entrepreneurs are liberated from restrictive commercial, labour, and manufacturing régfimes.O
In other words, rules governing commoe, tax and employment are different from those that
exist elsewhere in the country. While employment contracts in the free zones must respect
UAEOs labour laws, it is the respective free zone authority that sets employment laws and
regulations governinthose working in the free zone. As a result, some free zones can become
avenues through which free visas are sold.

Masdar City free zone is one of the over 30 free trade zones in thelGAEmall group
of migrant workers with capital can prolong their own stay in the country through such free
zones and, hence, enhance their movement and supportive capabilities. Migrant workers who are
able to afford to operate a business can do so witboX0eign ownership (as opposed to
elsewhere in the country where 51% of the business is required to be owned by an Emirati
national), with no import duties and no personal income or corporate’takésense fees in
Masdar City range from 2,500 AED to 800 AED. To be able to sponsor a visa, one would
have to pay at least 12,500 AED as license fees. The most expensive OpackageO of 31,000 AED

allows for four visas. Most migrant workers cannot afford these fees with wages that average

!

>QNArang Keshavarzian, OGeopolitics and the Genealogy of Free Trade Zond2arsidwe GulfO (2010)
15:2 Geopolitics 262289.

>R bid.

970 A| Tamimi and Company, An Overview of the Abu Dhabi Free Zones (2020), Lexology online:<

https://www.lexology.com/library/detail.aspx?g=2ff21080c0-45ff-bd2560f8630ec232>
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aroundl,135 AED or asow as 400 AED™, even if we assume recruitment costs are low and
issues such as wage theft are not concerns. This illustrates how even when formal exceptions to
thekafalasystem are made, they prioritize migrant workers who are more likely to contobute
the economic growth of the country through their investment potential.
While these businesses technically operate outsideafaéa system, employment
regulations in Masdar City reflect an equally discretionary system and share a number of other
featues with thekafalasystem. Firstly, through free zones, the state is still able to offload a
number of responsibilities to individuals or corporations. In fact, another layer of complexity is
added to the sponsorship system in free zones. While theofieeamthority is officially the
sponsor okafee] it is the licensee that is required to fulfill the responsibilities and pay the costs
of migration that would normally be offloaded to the sponsor. Furthermore, the Masdar City
Employment Regulations 20@Employment Regulations), which stipulates these rules
explicitly defers to OUAE Labour LawO when discussing, for instance, the terms and conditions
of employment and working conditions such as hours of work and termination of employment.
Furthermore, siifar to thekafalasystem, Masdar CityOs Employment Regulations give
significant discretion to the free zone authority to determine where workers work and their
ability to switch employers, limiting supportive and movement capabilities. Masdar CityOs
Employment Regulations require employees to work Ofrom Masdar City.O Workers can only be
permitted to work outside the city to perform tasks on behalf of their licensee. This is a decision
that Masdar City may make Oin its absolute discretion.O Furthermdegthete are no specific
provisions about transferring to an employer outside the city, workers can only switch employers

if both licensees and the employee give consent in writing. Here, too, the free zone authority can

[
>P"McLaurin, OLabor Law in the United Arab Emirates(dranote 558.
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Oin its absolute discretionO appravransfer without the written consefitif the free zone

authority does not approve switching employers, the employeeOs sponsorship is cancelled. To be
able to work for another employer, the worker has to obtain a new entry permit and residence
visa. Inother words, while technically free zones operate outside the kafala system, the
exceptions around commerce and tax are not translated to employment regulations which, in

turn, give the free zone authority significant discretion in determining where nsavkek and

their ability to switch employers.

The free zone authority has a number of other areas where it can exercise Oabsolute
discretion,O which also limits the capabilities of migrant workers who can afford licenses in the
free zone. The free zonathority can, for instance, Olimit the number of employees which the
zone will be willing to sponsor for a license&iWaive the requirement of a bank guarantee that
is required for the licensee for each anticipated foreign employee. It is the zone@mEutver
Services Entity that approves licensees to be able to recruit employees who are not sponsored by
the free zone authoriff’”In these ways, even the small group of migrant workers who are able
to afford to operate businesses in free zones are limytéaelfree zone authority, which can
exercise its Oabsolute discretionO in a number of areas.

In summary, there are many ways thatkhfalasystem can be circumvented to prolong
migrant workersO stay. More formal routes such as family sponsorshim, gekteand
operating businesses in free zones are reserved for migrant workers who can demonstrate a
potential to contribute to the countryOs economy through investments and income, while the rest

*P¥Masdar City Employment Regulations 4.9

*P$Masdar City Employment Regulations 4.11

>P>A further layer of complexity is added by the fact that not all wonkerging for businesses in the
Masdar CityOs free zone have to be sponsored by its free zone autbgtyasdar Employment
Regulations)
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often have to resort to more informal routes such as/fsas. Through changes in rules around
family sponsorship, golden visas and free zones, it is clear that the legal framework that governs
migrant workers is undergoing a substantial change. These changes are driven by forces
facilitating stable markets aridreign investment, property transactions for transnational capital.
While David Mednicoff and Joanna Springer argue some of these Olegal reforms might be
associated with more open politics,O the reformsO more liberal provisions are still reserved for a
narrow category of worker&QIn other words, movement and supportive capabilitiesO

distribution is articulated selectively, primarily, and increasingly based on capitalOs demands.

3.13 Propensity to create irregularity: What does this mean for the majbnitigrant workers?

The resulting system is one where migrant workers who cannot demonstrate potential to
contribute to the economy are left with fewer formal routes to prolong their stay and enjoy
movement and supportive capabilities. With fewer oppuoties for longterm visas and family
reunification, informal routes such as free visas (as well as visa trading and overstaying) seem
better options for migrant workers. Migrant workers who are caught with free visas are
considered to be in an irregukituation. Therefore, theafalasystem has a great propensity to
create irregularity for such migrant workers.

While it is notoriously difficult to obtain numbers of migrant workers in an irregular
situation, one estimate showed there were 224,548 mig@aRkers in an irregular situation,

2.7% of the nortitizen populatiorfPPAnother estimate by Ghulam Mohammad Arif and Tahira

!
*PeMednicoff & Springersupranote 527at p 100

>PPThis estimate is from 201Rhilippe Fargues (2017) OThe Normal and the Exceptional in Irregular
Migration in the GulfO ifFargues & Shatsupranote 447at p 13
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Ishaq recorded that Oover 250,000 ill@gkistanimmigrants have been deported back between
2009 and 2014, according to repdrishe mediaEThreequarters of these illegal migrants were
deported from the GCC countries, with the highest numbers coming from Saudi Arabia, followed
by UAE and Oman®VYet another estimate suggests that there are currently 2.2 million to 3
million migrant workers in an irregular situation in the country. As Valenta et al. remark in their
recent article, That the number is high, both in absolute terms and relative to the overall migrant
population in the UAE, is nevertheless beyond dotfiit.O

Thesehigh numbers can be explained by the many ways migrant workers can acquire an
irregular status. Not only can migrant workers OchooseO to take the risk of staying in the country
on an irregular status through routes such as free visas, but some camfisel\the in an
irregular situation without any fault of their ot When the employment relationship is ended,
and contract" is not renewed or extended, the worker can no longer stay legally in the country
given the lack of permanent residency status or citizenship routes. A contract can expire, and the
employer may refuse to return their passport, renew their visa or pador airfare. An
employer may report workers as OabscondedO when they have not. Indeed the numerous news
stories of OabscondedO workers that Anh Longva recounts in headekBuilt On Sand:

Migration, Exclusion, And Society In Kuwaate telling. Fthermore, even if a new work

*PNGhulam Mohammad Arif and Tahira Ishaq (2017) Olrregular Migration to the Gulf: An Analysis of the
Status oPakistanMigrant WorkersO itbid. at p 304

>PRMarko Valenta et al, OTemporary LadiMigration System and Lof@lerm Residence Strateg in

the United Arab EmiratesO (2020) 58:1 International MigratioB1582

>N=Nasra M Shah identifies five different types of irregular migration to the Gulf: O(i) entering unlawfully
into a country; (ii) overstaying a valid residency permit; (ié)iy employed by someone who is not the
sponsor; (iv) running away from an employer, or absconding; and (v) being born in the Gulf to parents
with an irregular status.O Nasra M Shah (2017) Olntroduction: Skillful Survivials: Irregular Migration to
the GufO inFargues & Shalsupranote 447At p 4

*N'Art 120 Federal Labour Law No. 8




permit has been agreed to, the employers may fail to follow the procedure, which would put the
worker in breach of their visa requirements.

There are also a number of provisions that allow employers to terminate contracts
without prior notice that can be interpreted liberally. For instance, contracts can be terminated if
the worker Odivulges any secret of the establishment where he worksO or Oconvicted by the court
in a crime of honour, honesty or public ethicsO or foundiata of Odrunkeness or under the
influence of a narcotic during work hoursO or be absent without a valid cause for more than
seven consecutive days. While writing about Kuwait, Longva recalls the vagueness of such
norms makes deportability a constant #trfer migrants. In addition, as aforementioned,
workers waiting for an outcome of a legal case or who are in shelters can also be considered to
be in an irregular situatioi’ These migrant workers in an irregular situation are subject to
arrest, detentigrand deportatiom*While in detention centers, these workers accumulate
overstay fines, and with insufficient funds, they can also be prohibited from leaving the
country>N*Therefore the threat of irregularity is eyaesent, as a number of my interlogsto
revealed, further preventing migrant workers from challenging their employers.

In summary, the ways that the kafala system is circumvented by migrant workers reveals
that while the more formal routes are reserved for a small group of elite migraetrsvaih
high incomes and investment potential, the kafala system leaves the majority of the migrant
workers to resort to more informal illegal routes that put them at the risk of irregularity. This

propensity to create irregularity for precarious workgzarticularly significant considering the

*""Longva,supranote 452, Longva, OKeeping Migrant Workers in Checkranote 535.
“"Nicholas De Genova, ODetention, Deportation Véaiding: Toward a Theory of Migrant
DetainabilityO (2019) 2:1 GaV B04.

>NSRoper & Barriasupranote 445.
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international regimeQOs tendency to guard more liberal provisions and rights from migrant workers

in an irregular situation.

3.14 Conclusion

Thekafalasystem often becomes Obkintked,®>and most of the maitream
discussion relies on binaries such as citizenfiibren, inclusive/exclusive,
democratic/autocratic. The discussion above sought to complicate some of these categories and
show how thé&afalasystem is variegated and heterogenous, allowing thetstaffload a
number of responsibilities to individual sponsors. Some historical context, namely the role of
British influence in contributing to pluralism, differentiation between migrants and migration
trends in the region, helped contextualize thelkafgstem todayKafala systemOs highly
discretionary, heterogeneous nature givesstate actors an expansive role, which coupled with
stringent citizenship rules, Emiratization, and informal hierarchies significantly inhibit migrant
workersO movementdisupportive capabilities, particularly those of GitilledO South Asian
migrant workers in &l jobs. It is argued that despite reforms and the many waksifiia
system is circumvented, the system has a propensity to create irregularity and goecarity
majority of the migrant workers, particularly those who are considered<RitbedO and
incapable of contributing to the countryOs economy. Recent reforms have been unable to tackle
the heterogenous discretionary nature of the kafala system amaf Exdforcement and
inadequate access to justice. Taken together kafala systemOs basic features, along with other

formal and informal rules as well as various routes that can be circumvented, reflect a propensity

!
>N>\ora & Koch, OEveryday InclusionsQpranote 415.




to create precarity!°The more formal routeand the associated movement and supportive
capabilities are opportunities only a narrow group of migrant workers can enjoy, while the
majority of migrant workers are left to consider informal routes, which put them at risk of
irregularity, and thereforeleportability.

In other words, the very ways (such as using-triading, free visas etc.) that tkafala
system is circumvented for greater flexibility become the source of irregularity. Whether itis a
choice that is preferred or imposed with no fadiltheir own, this irregularity is a feature of the
kafalasystem. This is particularly grave given the fact that there are few international law
protections for migrant workers in an irregular situation. The fact that the only time the UAE
Constitutionmakes reference to OforeignersO it grants Othem rights and freedom stipulated in
international charters which are in force or in treaties and agreements to which the Union is
partyOVPmakes the lack of protection in international law even more significant.

Furthermore, as Mohanty writes, neoliberal states facilitate movement for some
economically privileged communities, at the expense of inhibiting movement and mobility
through Oconditionality, criminalization and incarcerati¥ad migrants with irregular
statuses®™The threat of irregularity places the migrant workers who have lived for generations
by subverting the kafala system in a Opermanently deportableO situation. As Nicholas de Genova
forcefully argues, deportation hashéeved an unprecedented prominence. While it was seen as

Obarbarous and cruel,O at the beginning of the twentieth century, by the end of the century, it has

*NCArne L Kalleberg et al, eds, OProbing Precarious Work: Theory, Research, and PoRties@rious
WorkResearch in the Sociology of Work (Emerald Publishing Limited, 2017) 1.

*NPArt 40 Constitution of the United Arab Emirates (United Arab Emirates)

>NNStasiulis, Jinnah & Rutherfordupranote 22.

>NRChandra Talpade Mohanty, OTransnational Feminist Crossings: On Neoliberalism and Radica
CritiqueO (2013) 38:4 Signs: Journal of Women in Culture and SocieB9®i67
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Obecome utterly banaReT his constant state of deportability shapes the everyday lives of not

only OundocumentedO OillegalO workers who are in an irregular situation, but also migrant
workers who have been able to subvert the kafala system and even certain local minorities in the
UAE.>R' Having evaluated the international and Emirati regimes regulatiggant workers in

the UAE, the following chapter will discuss whether UAEOs efforts towards SD througityeco

projects such as Masdar City can serve as a useful site to seek migrant justice.

*R=De Genova & Peutzsupranote 406at p34 2010
R |bid. at p 438
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Chapter 4: The Story of Masdar:
OSustainable DevelopmentO for Migrant Justice?
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Q>=Aisha Al-Sarihi, Olntegrating Climate Change Resiavith Economic Diversification Strategies:
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Q! Federico Cugurllo, OSpeed kills:tfashanism and endangerender sustainability in the Masdar City
projectO iyona Datta & Abdul Shaban, eddegaurbanization in the global South: fast cities and new
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QCNs better described as an emerging global renewable energy and clean technology cluster.
QQfederico Cugurllo. OSpeed kills: fast urbanism and endangered sustainability in the Masdar City
projectO iDatta & Shabarsupranote 651.:'C'QQ

P=CompanyOs other operations include Masdar Power, Masdar Carbon, and Masdar Capital
QP'De Jong, Hoppe & Noorgupranote 657.
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QvPSimilarly, Masdar CityOs memtiof community engagement is usually only understood as awareness
and events to raise awareness.
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QR¥One of the interviewed Masdar studeasicents shared an anecdote that noticed another student
residents using one washer to wash one pair of socks.
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PP |bid.

P*NWu, supranote 723.
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P#=Elise Klein & Carlos Eduardo Morreo, ed3stdevelopment in practicalternatives, economies,
ontologies Routledge critical development studies (Longidiew York: Routledge, Taylor & Francis
Group, 2019).
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P# \Wu, supranote 723. )
P# Ruth Gordon, OUnsustainable DevelopmentO in Shawkat Alam et bitexdstional Environmental
Law and the Global Souf{€ambridge: Cambridge University Press, 2015)4(G1
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QVUE?CY\IVYIC@O[F@FYBABCVY&B!F @ROXZH VI BDARBFB/IFYGCRVY @FYBA[IORVT[F @

!

P##|bid. At p. 65

P#$[8):)C'MB):1.8y..1()::B,);'Z,-*.8/'  K5+%#*2B8+28$%B,H+2;%B,0((88%*13%P,203%A#D*0,.)+1'
<,,7-.<'057-<7-SIW.N_789A'e72:3.<*[IRR$PF 27.
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P#>Mickelson,supranote 722.

P#QWu, supranote 723.
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!
P#NFelix Dodds Negotiating the Sustainable Development Goals: A transformational agenda for an
insecure world1st ed (Londo&New YorkSRoutledge, 2017.: Routledge, 2016).

P#Rparis Agreement on Climate Chan¢/&K.1.E6.8"=!>/" UNFCCC, 21st sess, annex, UN Doc
FCCC/CP/2015/10/add.1 (entered into fapd&7@.E6.8"=!QP23 [Paris Agreemeit
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P>PThe Anthropocene, a term popularized by Paul Crutzen in 2000, has captured a wide audience. It
refers to the geological epoch which has succeeded the Halocene era and marksshaltahgeman
modification of the Earth Systethrough extensive industrial impacts and harms upon the biosphere,
emphasizing the centrality of Omankind in geology and ecol&gyunan activity has had such a

profound impact on the geoclimatic environment that humans are now considered to have an ecologically
critical impact on the EarthOs biophysical system.
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P>NPhilippe Cullet & Sujith Koonan, Olntroduction to Besearch Handbook on Law, Environment and
the Global SouthO Research Handbook on Law, Environment and the Global $&dttard Elgar
Publishing, 2019) xvi.
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mB::C;ADD-.~3.4:8.@,."F78*D,;;2.;D,,Q'!D)8:,I135& &B7%,3362,3EB.G39nPRF Carmen G
Gonzalez, OClimate Change, Race, and Migration() Climate Change 39.

PQ=Anna Grear, ODeconstructing Anthropos: A Critical Legal ReflectiddorthropocentricO Law and
Anthropocene OHumanityOO (2015) 26:3 Law CritiqEB425
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CHAPTER 5:
Working Towards Sustaining Justice

OEarlier this year, | was Mandi Bahauddinand | was speaking to someone whose son was
killed in the Greek border, and he was telling me how he was recruited by a local agentEand he
had paid 1.3 million rupees to get him to Europe and all. Then I asked him if he was pursuing a
case against that pgon. Because he was a local guy, and he was still around. He said no. |
havenOt been to the police andE | said why. Do you not care for your son who has died? He said
no. BecauseEhe has now promised that he will take my second son without a charge.O
Migrant Rights Center Employee

When asked what had struck him the most, one Pakistani government official working in
Islamabad recounted this harrowing story quoted above of a father who lost his son on the Greek
border and yet was sending one of his othes sirough the same Olocal agent.O Sitting next to
the giant yellow letters that read OHappinessO in Masdar City, | was reminded of the many such
accounts | heard throughout my fieldwork in contrast to the many OmoonsO that were promised
to migrant workersuch as Suleiman. Chapter 1 opened with the question: does Masdar city,
dubbed Ospaceship in the desert,O have space for migrant justice?ditysseoeed as an entry
point to investigate the intersections between migration, labour and environmeuiti-Aagalar
analysis sketched several striations and patterns that produce the unequal regimes governing
migrant workers and unequal futures of Sustainable Development (SD). | lookedlabbaw
migration regimes distribute movement and supportive ditieshand what MasdarOs story tells
us about SDOs compatibility with migrant justice.

Chapter 2 discussed the main features of international migration law: a plurality in

sources (and resulting fragmentation); an actibedoard differentiation; a trertdwards softer

mechanisms. International migration lawOs Ogiant unassembled juridical jigsavW/puzzleO
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consists ofultiple regimes, resulting in an overlapping that reinforces the exclusion of migrants
in an irregular situatiorf-or both international huam rights and International Labor
Organizatiorpromulgated labour law, there is a tendency to hinge more liberal provisions on
migrant workersO status, allowing states to determine the protection of migrant workersO
capabilities. In contrast to instrumeis trafficking and smuggling, even when a growing
number of softer mechanisms such as the ICRKfAte adopted for migrant workers, a lack of
political will, existing norms, and weak enforcement mechanisms limit the potential of those
mechanisms to enhanoevement and supportive capabilities for all migrant workers. Together
these features result imfymentation whiclkeonfines migrant workers to certain sectors and
creating a precarious, Oufiiexible® workforce. This fractures the application of domesti
labourlaw yet helps states further their prerogative to determine rules on labour migration, even
in an allegedly postVestphalian communit{®

Chapter 3 discussed how United Arab EmiratesO (UAE) regime that regulates migrant
workers, in turn, allows thstate to offload several responsibilities to protect migrant workersO
movement and supportive capabilities to individual sponsors. The expansive role was given to
nonstate actors such as tkafee|"R*~arbab,PRYecruiters, contractors, subcontracterand the
power imbalances embedded in these relationshgignificantly inhibit migrant workersO
substantive freedoms such as movement and supportive capabilities. Alongside informal
hierarchies determined bgae, gender, nationality, ethnicity, class etc., stringent citizenship
rules, Emiratization and the availability of routes to circumvenké#fialasystem enhance
[
PR¥International Convention on the Protection of the Rights of All Migrant Workers and Members of their
FamiliesUNGAOR 45th Sess., Supp. No. 49A, UN Doc. A/45/49 (19@@igrant WorkersO
Convention]
PRSShachar et akupranote 397.
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movement and supportive capabilities for a narrow group of Ghighgd hypemobile migrant
workers. In contrast, the majority of racialized Ggkiled,O OlovincomeO migrant workers
have limited opportunities that keep them under conditions of precarity, irregularity, and
deportability. Given the lack of protection of migrant workers in gggirlar situation in
international law, this becomes all the more significant. Wittk#tialasystemOs basic features
left intact and inadequate enforcement and access to justice, recent reforms have little potential
to expand migrant workersO real frerslo

Chapter 4 turned to see whether SD can be a site through which to pursue migrant justice.
Can SD drive attention to migrant workersO capabilities in a way that favours thefivorse
agents? This is examined through Masdar City's case in light ofitedWNationsO Sustainable
Development Goals (SDG®PHowever, | found that Masdar CityOs embrace of ecological
modernization hollows SD of its social content and allows it to prolong the status quo for
migrant workers while enhancing movement and supyodapabilities for a select few. In
contrast to its efforts to attract Owealthy expatriatesO who are seen as contributing to UAEOs
knowledgebased economy, OleskilledO migrant workers maintaining and building the city are
still regarded as uninterestadd uninformed. Scholarship in the Third World Approaches to
International Law and critical development traditions provide explanatory accounts, noting how
the ecemodernist approach is a thread that runs across SDOs evolution. While the SDGs in
Agenda 208°RNake precarious employment and irregular migration into account, they do so
only partially. Persistent tensions and hierarchies dilute SDOs social pillar and render the concept

unlikely to ameliorate the shortfalls of the regimes governing migrant weonkéhe UAE.

PRPTransforming our world: the 2030 Agenda for Sustainable DeveloptddhGeneral Assembly, Sess
70th,A/RES/70/1 (21 Omber 2015) Agenda 203D
PRNIbid.




Agenda 20300s use of migratasdevelopment further justifies states to use projects such as
Masdar City to selectively choose OdesirableO migrants and view them as merely economic
agents.

The foregoing analysis sought to use movementsapgortive capabilities as the
evaluative space. It supplemented this critical capabiitéesed approach with theoretical
insights from environmental justice, critical development theory, TWAIL, an account of
collective capability agency, and a princifd@ouring worseoff agents. It is time to take stock.
This chapter aims to reflect on the project and determine what insights were gained from
applying this lens. What tools do capabilitlessed approaches and theories offer critical
scholars? What, ifraything, does a critical capabilitdmsed environmental justice lens offer?

What are some of its most significant limitations, and how can it be furthered?

5.1 A critical capabilitiedased approach: insights and tools
Ol liked the UAEEin terms otleanliness and things like thatE.but the climate thereeisy
toughEand for our job, it is very tough. Now imagine walking a few kilometres in 48 degrees
CelsiusEthis | am sure you know tooEl mean | got used to itEbut in our job you know there a
lot of amall tasks that require going back and forthEIike when we have to maintain the carOs
temperature because the customer has to leaveEthe water would be at boiling temparature,
we would keep working happilyEbecause we had a means of.lwing
P Muzammil, reéurning migrant worker

The quote above reflects one way a focus on capabilities and opportunities as an
evaluative lens can help provide more sophistication and nuance than its competing approaches.
MuzammilOs account above highlights the potentiallpiffaglying on subjective accounts of
well-being such as happiness. As detailed in Chapter 1, metrics such as happiness suffer from the

problem of adaptive preferences; capabilities are better able to account for piadjastgd

aspirations. While bothre utilitarian and the Capabilities Approach (CA) is consequentialist,



proponents of the CA emphasize that it can provide an objective analysis of peoplesO real
opportunitieSRRAWhile it can integrate happiness as one of the components of a personi®s overa
valuepreferences, this is not essentialized. In evaluative exercises, the CA looks at whether the
range of opportunities is being expandéd.

Furthermore, using capabilities as the evaluative space also offers advantages over
primary goods approachesdother resourcist metrics that are less able to take account of
peopleOs different abilities to convert resources into valuable ends. As one of the interviewed
civil society organization (CSO) members noted:

Olt is just very easy and probably too lazgnefto say economic reasons, but...if itOs

economic reasons, then you should have ideally options within your own country to

manage that. But because of these reasons, like climate change, domestic violence, for
political reasons, that [migrant workersgfehey donOt have that optionEthat they have

to go.&

This excerpt highlights how a focus on capabilities understood as substantive options or
opportunity freedoms is also understood by migrant workers rightsO advocates in the Gulf
Cooperation Council (GCC) region. While this particular framing reinforces a sedentaly bias,
an expansion of capabilities avoids paternalistic attitudes towards migrant workers. Here,
however, oveemphasizing the benefits of being able to stay in orm®#yg of origin may also
have the unintentional consequence of presenting migration as a problem to be solved.
Nevertheless, as an alternative to resourcist and prefecented metrics, capabilities can
better grasp a broader informational basis thelides peoplesO different abilities to convert
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resources into valuable functionings and counters the malleability of subjective accounts of well
being.

Furthermore, in Chapter 2 on international migration law, a focus on capabilities was
particularly hebful in highlighting how migrant workersO choices are constrained and
international migration lawOs fragmentation, differentiation and softness shape opportunities.
Employing a critical CA as the evaluative lens required me to look at arrangements
comprehasively. Although this is a demanding exercise, it allowed me to see the range and
kinds of opportunities available to workers while also being attentive to how some opportunities
depend on others. This quality of the CA has been useful for feminist iscredaarching care
work. Consider the following example by Ingrid Robeyns:

Take the following functionings: (1) to hold a job, which will require you to spend many

hours on working and commuting, but will generate the income needed to properly feed

yoursdf and your family; (2) to care for your children at home and give them all the
attention, care and supervision they need. In a piecemeal analysis, both (1) and (2) are
opportunities open to that parent, but they areboth togetheiopen to her. The pain

about the capability approach is precisely that it is comprehensive; we must askethich

of capabilities are open to us, that is: can you simultaneously provide for your family and

properly care for and supervise your children? Or are you rathedftoroeake some hard,

perhaps even tragic, choic&s?
This comprehensive nature of CA is also relevant for feminists and disability scholars for
looking at inequality Osideays,O i.e. where people with the same amount of resources have
different abilitiesto turn their resources into valuable ends. This aspect helped me counter the
dominant argument that migrant workers in the UAE experience bettebeell because they
are earning higher salaries than they would have been in Pakistan (or any othgrafount

origin). Even if we agree that migrant workers are able to earn more, the prevalence of wage

theft and other wageelated issues as documented in Chapter 4 notwithstanding, opportunities to

!
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pursue support onesO family are limited for some migramtgdahnationals Oback homeO who
have thesameresources.

Furthermore, in Chapter 3 on UAB@$alasystem, a focus on capabilities and
functionings provided insight into how workers are seen as willfully opting for illegal routes. A
predominantly outame-focused view would celebrate migrant workersO ability to carve out
ways to prolong their stay without seeing how available routes and opportunities may place
migrant workers at more risk of irregularity. This perception of migrants as willfully choosing
irregular routes was also represented in accounts of civil society member working in Pakistan.
One official noted how Oirregular migration is as natural as brushing\@&h€ome seeking
to migrate. A capabilitiebased perspective is, therefore, aulssorrective because looking at
the distribution of the range of opportunities can highlight how these choices are constrained. A
focus on the range of opportunities and whether they are effective and real may help inform CSO
officialsO perception of nrant workers as deliberately choosing illegal routes and, therefore,
less deserving of assistance.

In Chapter 40s discussion of SD, a capabilitesed approach explicitly-téerarchized
social and environmental objectives over economic dimensionsbilitgpstbased
environmental justice scholar David SchlosbergOs suggestion to further differentiate luxury and
subsistence emissions is also promisifiddere, however, critical development and TWAIL
scholarship were more suited to explain why Masdar Qigfi@sce on ecenodernist

approaches allows it to apply a veneer of SD without meaningfully addressing the social pillar at

N=$Interview Migrant Rights Center Employee )
N=>Schlosberg, OFurther uses for the luxury/subsistence distinstipmanote 157.
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all, let alone the underlying power imbalances and structures that render migrant workers
expendable.

The informational gains wragit through applying the CA lens may help lawyers and
policy-makers design tools to better evaluate precarity and vulnerability. Looking at the different
kinds of constraints migrants may face allows us to see what conditions make it more likely for
precaious forms of work to emerdg@and therefore, what conditions future extes would
have to put in place to tackle precarity. While environmental lawyers may continue to find it
helpful as an alternative for celsénefitanalyses)~Jabour lawyers can Iseuse it asneof the
justificatory bases for labour rights as not only instrumental towards other goals such as SD but
as significant ends on their oW.These rights can advocate for more complex capabilities such
as meaningful labour and being ablestpport oneself and oneOs family, as my suggestion to
focus on movement and supportive capabilities could be used towards.

Following some proponents discussed in Chapter 1 who have used CA to invert the
orientation of regime¥;N found the critical CA aproach helpful to rhierarchize social
dimensions of SD over other economic dimensions which have continued to loom large;
movement and supportive capabilities are then seen as ends on their own. However, unlike some
proponents such as Langii&and Routt= | do not argue that the CA can servetas

normative foundation for labour law or migration law as a whole. In addition, while most of

N=CRoesler, OAddressing Environmental Injusticelsp')anote 115.Holland,supranote 153.
N=PSee for e.gDeakin,supranote 118.

N=NClair Gammage, O(Re)Imagining the TEddbour Linkage: The Capabilities Approach(lie
Capability Approach to Labourdw (Oxford University Press, 2019) 290.

N=Rl_angille, supranote 151.

N= Supriya Routh, OThe Need to Become Fashionabl&t® iGapability Approach to Labour Law
(Oxford University Press, 2019) 103.
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these scholars worked in the context of democracies, this project sought to apply it in the context
of the UAE.

Rather than using AndersonOs version of democratic equality likeVfFaogeRoutN”
do, | coupled capabilities as a metric of justice with @pixdlly more radical distributive rule:
Lea YpiOs rule that favours worfé agents to balance emigration and migration dem¥fids.
This, one may argue, goes beyond SenOs more pragmatic view of focusing on comparing feasible
alternatives. However, | hopddat in coupling CA with a more radical distribution rule, as well
as critical insights from environmental justice, critical development and TWAIL scholarship, |
could address the most potent critique of -GAat without a robust structural account, it
implicitly accepts neoliberalism and is not transformative.

While | agree with SenQs criticisms of transcendental institutional approaches to justice
and their focus on Ogetting the institutions rightO and diagnosing justice by simply imagining a
perfectlyjust society, | find his incremental approach to removing injustices less convititing.
Nevertheless, as RobeynsO modular view of CA has shown, this aspect is not a core element of
all capabilitiesbased applications. This argument may also help enviroairnastice scholars
who have recently questioned hotre@sformative capabilitiesased approaches to justice
actually are X This position also compliments RobeynsO contention that it is possible to

construct capability theories that are less liberaldtypnioritizing agency and autonor{2For

Nt | abour as a OFictive CommodityO: Radically Reconceptualizing LabquB$BN Scholarly Paper,
by Judy Fudge, papers.ssrn.com, SSRN Scholarly Paper ID 1721265 (Rochester, NY: Sacel Scie
Research Network, 2011).

N" Supriya RouthEnhancing Capabilities through Labour Law: Informal Workers in In{&autledge,
2014) GoogleBooksID: VOgsAWAAQBAJ.

N% Ypi, OJustice in Migration€ypranote 183.

N'$ Sen,supranote 102.

N> Martin, Adrian et al, OEnvironmental Justice and Transformations to SustainabilityO (2020) 62:6
Environment: Science and Policy for Sustainable Developmé&B019

N'RRobeynssupranote 108.
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example, some work on care ethics which prioritizes protecting the vulnerable over enhancing
agency'P

Lastly, while the CA is firmly within the liberal theory, its critiques of resourcism,
utilitarianism, social ontract theory, and transcendental institutionalism may help critical
scholars. Its pluralism, in terms of the different values it can encompass, and additional
principles it can rely on, and view of human beings as multidimensional (able to value multiple
things) has the potential to open the space to include different worldviews, including the many
pluriverses critical development scholars advocate for. Here, SenOs work on rationality is useful
for its critiques of mainstream economics, exposing hownality is viewed narrowly as
maximizing selinterestY'NWhile this project was not able to fully take advantage of this aspect
of SenOs work, recent CA literature on the role of empathy is also profigitsn, SenOs work
on social choice theory and thiiality of reasons ranked in partial ordering without the need

for consensus is important for constitutional reasoning and deliberative dembcracy.

5.2 Limitations and Major Critiques of CA

However, there remain significant limitations of applying talgees-based approaches

and several major critigues assessed below. Firstly, while Sen has consistently defended his

I
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contribution as intentionally incomplétéand its proponents insist it is not an explanatory theory,

CA suffers from the absence of arcaent on structural constraints. CA is then likely to take the
shape of weaker forms such as human development that fail to address historical and structural
foundations of injustice or the power imbalances and patterns of uneven development.

This underspecified nature of CA is both its appeal and its drawback. One may ask if so
many other aspects (an explicit account of structural constraints, agency, focus on capabilities
versus functionings, other relevant principles etc.) have to be specified atehseimed, then
what is the value of starting with CA in the first place? The value, as | have argued, is primarily
its meansends distinction which is able to divert attention from other metrics and its ability to
capture and treat complex beings and detaguch as meaningful labour and being able to
support oneself and oneQOs familgs valuable ends on their own. However, as Hill and many
others have argued, it is not concerned with Owhy or howesecaimmic and political
institutional conversion fdors impinge on labouYO The concept of conversion factors only
deals with oneQOs ability to convert resources into valuable ends but does not consider why certain
resources are not there, to begin with.

This is why the foregoing analysis that relied dd/awas better at evaluating legal
regimes and instruments but did not offer tools to assist when migrants were erased altogether.
Critical Development (CD) and TWAIL accounts were used instead to partially explain how
Masdar City practiced SD erased migravorkers (let alone enhance their opportunities). Those
supplementary frameworks were also necessary as Agenda 2030 and SD are equally silent on

N The title, itself, of SenOs book that brings together his contributions on the subject, Oldea of Justice,O
denotes it is not intended to be a complete theory of social justice

N"(-9.3 G.)<7N.N3 &1.2*¥'-T7:."™F  at p 243Elizabeth Hill, Worker Identity, Agency and Economic
DevelopmentWomenOs Empowerment in the Indian Informal Eco(ibayjor & Francis, 2010) Google
BooksID: RzDJ6L_yWelC.
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structural and historical foundations of injustices. While interviewing migrant workers in Masdar
City couldhave allowed a more nuanced capabilibased analysis, the weight still would have
been pulled by the chosen supplementary accounts of structural constraints. Nevertheless if
accounts from migrant workers building and maintaining Masdar City were ditee#isis

analysis, particularly Chapter 4, would have applied a more thick critical capabilities approach
that foregrounded migrant workersO lived experiences.

CAOs lack of structural account is criticized by many critical scholars. B.S. Chimni, while
limiting his argument to SenOs Odevelopment as freedom,O provocatively criticizes SenOs
conceptualization of development for mirroring mainstream discourses of international law in its
inability to appreciate the role of structural constraints that impededlization of his goal$?

Yet Chimni concludes, Othis does not take anything away from the enormous merit of SenOs
conceptualization of development as freedom, it only points to how the dominant classes and
state can copt the most radical of discourgesits ends.X® Nevertheless, the underspecified
nature of CA, according to Ingrid Robeyns, allows for the possibility of OMarxist
capabilitariand in addition to Olibertarian capabilitarians.O But overall, | agree with Chimni
that, without explicit struairal accounts, it is more likely to get-opted as SenOs development
as freedom and as SD. As Chapter 4 shows, CAOs-srasdistinction is able to-téerarchize
SDOs dimensions, but only critical accounts such as CD and TWAIL can help explain the
obdacles that prevent this.

!

N* Bhupinder Chimni, OThq Sen Conception of Development and Contemporary International Law
Discourse: Some ParallelsO (2008) 1:1 The Law and Development Raview,
<http://www.degruyter.com/view/j/ldr.2008.1.1/Idr.2008.1.1.1007/ldr.2008.1.1.1007.xml>.

NS 1bid. at p 19

N">There have been attempts to, in fact, also propose a list of Marxist capabilities. This is perhaps related
to how the CA is not meant to serve as anangitory theoryDavid Leopold, OKarl Marx and the

Capabilities ApproachO in Enrica Chiappktartinetti, Mozaffar Qizilbash & Siddiqur Osmani, edéie
Cambridge Handbook of the Capability Approg€ambridge: Cambridge lrersity Press, 2020) 40.
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Secondly, some capabilitdmsed approaches are criticized for their inability to take
power, inequalities, and political economy into account. In her recent book, Robeyns provides
possible responses to these critiques and ariipag it is possible to supplement a capabilities
based application with an account that pays more attention to social and cultural constraints on
peoplesO choices, as she does in her work on care work. In response to Thom&Svagge,
argues that Sen®erk overemphasizes the role of the governments while underemphasizing that
of the global economic system, Robeyns responds that such critiques are less about the CA and
more about CA scholarsO research agéffththere urgent issues of justice exist, atjuall
economy analysis of unjust structures is required. There is nothing in CAOs Ocore modulesO that
would not allow this. Lastly, in response to the contention that CA implicitly accepts and/or
reinforces neoliberal economic policies that prioritize frgarkets and privatize public goods,
she argues that CA does not support an unfettered martketiastitution that enhances
capabilities. Rutgers Claasen, in fact, argues CA endorses regulating markets and constraining
property rights. In other wordthe question of what institutions can expand capabilities cannot
rest with CA alone and must be done through the political economy. Similarly, | found that the
critical CA lens that TWAIL and CD supplemented could have been more robust if it could fully
account for the political economy of labour migration.

Thirdly, another significant critique of capabilitibased approaches is that they are too
individualistic, and this focus on the individual reinforces neoliberalism. RobeynsO view,
however, is that & relies on Oethical individualism,O which differs from methodological and

ontological individualism. In other words, it claims that what should count in our evaluative

N‘eThomas Pogge, OA Critique of the Capability ApproacBfighouse & Robeynsupranote 105.
NP Robeynssupranote 108.
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exercises is individuals as units of ultimate moral concern. This differs from a cosmhihat
all social phenomena are to be explained wholly and exclusively in terms of individuals, their
properties, and individual gains or wbking. Therefore, Robeyns argues that this makes CA
compatible with other ontologies that recognize the ingmmé of connecting people and their
broader social relations. Several others have contributed towards notions of collective
capabilities and collective agency, arguing that many capabilities can only be achieved through
collective actiong!™™

In line with Schlosberg who uses this as a basis for collective capabilities in the context
of indigenous environmental justice, | also tried to find an account on agency that focused on
community ties. My attempt to use Razia ShariffOs work on collective cpadpncy was
intended to highlight how individual agency goals ought to be transformed. For Sharif,
capabilities depend on collectivities and relations. Relying on critical theory and her case study,
she argues that a shift must occur for each of Sesi@sriental freedoms to one with collective
agency capability. For instance, social network capital develops from having an Oalienated
societyO to a highly networked with Oorganic solida¥i§Gbapter 2 showed hotlie
segmentation in international migratitaw breaks the links that could condense to allow for this
shift towards collective agency capability. The multiple statuses undermine resistance from
crystallizing around a shared identity. Similarly, the individualized, discretionary nature of the
kafda system discussed in Chapter 3 also undermines this shift. Migrant workersO accounts are
replete with the notion that their working and living conditions depend entirely on your recruiter,

N'NSee for e.gJZr™me Pelenc, Didier Bazile & Cristian Ceruti, OCollective capability and collective
agency for sustainability: A case studyO (2015) 118 Ecological Economi2392Fr™me Ballet, Jean
Luc Dubois & Fran,ois-RZgis Mahieu, OResponsibility for Each OtherOs Freedmmcyas the Source
of Collective CapabilityO (2007) 8:2 Journal of Human DevelopmefR085

N'RShariff, supranote 182.
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kafee) immediate boss and the many Omiddlemen.O This heteugeps@m, the Oracial
wage®*; as well as segregated urban developifiembhdermine resistance from crystallizing
around a shared identity.

In addition, supportive capabilities were used as one of the foci to counter the
individualist focus of CA and highlight relational aspects. As aforementioned given interviews
and results of using AlkireOs method of partial ranking, | focused on movemeup@ortive
capabilities. While the former could be described as being able to move freely inside and outside
the receiving state (UAE), supportive capabilities were described as being able to support oneself
and oneOs family (understood broadly to elcommunity). | found using supportive
capabilities helpful because of their breadth and ability to couple traditional resourcist metrics
such as wages with a host of other aspects such as lifelong learning opportunities, which
compelled me to think of ea scenario more holistically. As Chapter 3 revealed, they were able
to emphasize the lack of family reunification opportunities and stringent citizenship rules. |
suspected this would help highlight the interconnections and interdependencies betwess migra
and their familial and community ties. This is particularly relevant considering the practice of
taking loans from families and other community members to pay for recruitment costs. |
wondered if highlighting this relationship would be able to couheindividualist focus of the
CA. While the breadth required me to think of each arrangement holistically, it also allowed me
to go beyond thinking of each migrant worker as a Obounded autonomous liberal indi¥fidual.O

Fourthly, some critics point tti¢ lack of clarity between the role of preferences that can

shape peopleOs capabilities and how Oreason to valueO is defined. Sen clarifies that he uses the

N#=\/italis, supranote 441. )
"# Elsheshtawy, OUrban enclaves and transient cosmopolitasigoréhote 682.
N# Seck, OTransnational Labour Law and the Environmsmp@anote 18.
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word OpreferencesO differently from its use in moral philosophy or a psychological sense. Sen
usesOpreferencesO borrowing from Arrow and social choice theory which reflects not tastes;
rather, it reflects all the values, i.e. Opersons entire system of values, includes values about
values.*However, even with this clarification of preferencesO rekdttipwith capabilities,
the additional requirement that opportunities ought to be those Oone has reason to valueO (that
would survive reasoned scrutiny) is still unclear. As Robeyns contends, Oreason to valueO has
remained undetheorized. In fact, Fibiegdyskov argues that this aspect of the capability
definition ought to be removed altogethétSen is also criticized for putting Otoo great a faith in
traditional philosophical and economic processes of a logical reason to get us to good 6liciesO
and pbr having such a demanding conception of deliberative democracy. While he is referred to
as a Ofeminist economist and philosopher,0 SenOs view of reasoning and the role of deliberative
democracy may be problematic for some feminists. As Iris Marion Yoas@itgued, such a
version of deliberative democracy and its potential for long political meetings may exclude
people with childcare responsibilitie¥?Q

In addition, another significant critique of CA is directed towards SenOs view of human
rights. While Nissbaum equates human rights with capabilities, Sen draws on BenthamOs
skepticism over natural rights and sees them as playing a similar normative role as utility where
they are given fundamental ethical importance. He parts ways with both Bentham and Hart
claiming that normal rights can inspire legislation, but formal law is ongway of realizing

them. Therefore, human rights are essential ethical claims but not legally secured moral

N#Sen,supranote 142.

N#$Eibieger Byskov, OBeyond Ohaving reason to vasugthote 109.
N (9.3 B)<TN.)3/ &[.2%'-T:I"NF'
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demands. In fact, he does not consider the Universal Declaratitum@dn Rights as a legal
instrument. Law is understood as the Ocommand of the sovereign under threat of sanctionO;
municipal laws may help enforce laws, but treaty laws simply lisepigting laws. Benhabib
criticizes this narrow understanding of humahts and law and argues that not all essential

moral claims amount to human rights claims, and in fact, it is a legal process that allows them to
take that shap¥*PSimilarly, Baxi finds SenOs conceptualization of law as problematic and
argues that when ecizd legislation is absent, the process of recognizing claims as human rights
claims amounts to customary law or treaty M.

Furthermore, for Sen, anyone who is able to can help promote human rights; duties are
dispersed across the society accordiniglywever, this individualization of a Senian version of
human rights may help justify systems such as UABf& system, where responsibility and
obligations are offloaded to different actors. It may also help justify the GCMOs construction of a
Oresponble migrant.O In short, without an explicit structural account emphasizing how
concentrated state and economic power may be organized to undermine them, this Opeople
centredO view of human rights may be harmful.

While SenQs particular account of humalntsigemains significantly weakened by
treating law as secondary, a move away from human f@gnsed approaches may serve
fruitful in the context of authoritarian regimes such as the UAE. As one of the interviewed CSO
members recounted, OThe foreign éxpanOt accept the reality here. You canOt argue about
human rights in an office. You have to be so respectful and choose your B4fldee@nore

neutral language of capabilities and opportunities can be a more pragmatic choice even though it

N¥’Benhabibsupranote 129.
N#“NBaxi, supranote 743.
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may encompss more demanding claims such as those including meaningful labour.
Nevertheless, it is crucial to note SenOs skepticism of human rights and lawOs hegemony stems
from a critical approach to formal justice, formal legal principles and procedures.

Lastly, apotential critique of this specific application of a capabilitkased approach in
the context of migrant workers in the UAE and-edees poses the question: why frame
environmental justice in terms of capabilities when migrant workers deveohavebasic
rights? Here, | find environmental justice scholarsO conviction to dispel the myth that Othe poor
are too busy survivingO helpful. Masdar CityOs story shows how migrant workers such as the
Oman with a brushO are at the forefront of the green ecgrbarg either erased or represented
as uninterested and uninformed. As reflected in returning migrant workersO interviews, the
environment (particularly working outside) is not an abstract concept, polluted and decreasing in
beauty or scenic value. Foramy, it is experienced in their everyday lives, which have already
exposed them to hazarfs.

Environmental justice scholarship highlights that temporary labour migration and
environmental justice are fundamentally linked, considering in most industigsftgn
migrant workers, ethnic minorities and women of colour who are willing to takerisigh
lower-paid jobs that put them at greater risk of exposure to environmental ¥athis.the
workplace where exposure is the most intense and where peepisiexposed. And while this
was not found in the case of Masdar City given the context of the UAE, it is the workplace where
people begin to resist environmental injustices. Recent scholarship on just transitioh®wotes

arguments both in favour amgpposed to some efforts towards a prtbon economy such as

N$=Ken Geiser, "The Emergence of a National Arakic Chemical Movement," Exposure 27 (February
1983), 3 at 67.
N Pellow & Park supranote 175at 68
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solar energy farms and Green New Deals may erase work and ¥tauhe context of Covid
19, it is all the more significant to centre justice concerns of the most marginalized who continue
to be disproportionately burdened by public good issues such as climate change and public
health.

Similarly, CAOs ability to counter the usual sequencing of economic objectives over
social and environmental dimensions is also helpful. While it may be ehiziteto do
environmental justicénspired research in contexts such as the UAE and outside the country, it is
worth pursuing such projects. Given the political climate, it was difficult to talk about migrant
workers explicitly. Finding interviewees andilding long, meaningful relationships with
interviewees based on a fewperson interactions proved difficult to maintain by
communicating online alone, especially considering peoplesO anxieties over surveillance in the
context of crackdowns and arrestsotics who have been vocal on social media. Given the
transient nature of the migrant population, particularly in the UAE, it was also difficult to
maintain connections with interviewees over the years.

In the context of climate change, it will be iaasingly important to highlight these
dynamics and work on intersections such as migration, environment and labour while centring
the concerns and voices of racialized, marginalized communities who are disproportionately and
routinely made expendable bysfHuel industries, posbil futures and climate change itself. A
focus on the UAE is able to highlight the importance of a holistic approach towards a just
transition that can only be socially, environmentally and economically sustainable if the

underlying power structures that have created environmental problems such as climate change

[
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are countered. Posil futures must center justice issues faced by the most vulnerable and just
transitions must foreground, rather than erase, wohgérs.

In summary, usig capabilities as an evaluative lens has advantages over other preference
or resourcecentred metrics. It is most helpful for evaluating legal regimes and instruments
comprehensively to see how the distribution of opportunities constrain certain migraatsy
While it can be used for multiple purposes, it serves asay@pf the normative bases for
certain labour rights and can go beyond them to include more complex beings and doings such as
meaningful labour, supporting oneself and oneOs familyeang &ble to move freely. As | have
tried to demonstrate through this work, its biggest strength may be its-sm@dsdistinction and
its ability to counter the usual sequencing of economic concerns over social and environmental
ones, as reflected by myalysis of how SD applies in Masdar City. However, significant
critiques and limitations include CAOs incompleteness and lack of an explicit structural analysis,
and focus on individuals, SenOs unwavering faith in reason and conceptualization of human
rights. This dissertation aimed to see whether pairing CA with critical strands of scholarship in
EJ, TWAIL, and Critical Development studies would help make it more robust and address some
of these shortfalls. Nevertheless, as Robeyns writds, dlear that the capability approach will
not solve all the worldOs problems, and that we should regard it as a tool to help us in analyzing
cases that need our attention, rather than an intellectual project that has become an end in itself

for academic€)'®
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5.3 Futire Research
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In light of the critiques raised in the previous section, future research agendafor CA
based environmental justice scholars should include using political economic analyses and
centring the role of racism. This may help further a theory of justice witbra coherent,
explicit account of structural constraints. In addition, drawing on Carmen GonzalezOs recent
work on racial capitalism, climate change and migration, there ought to be meo®nsceus
approaches to climate change mitigation and adaptatibether they are inspired by CA or
other normative bases. This includes CD and-gdeselopment scholarship criticized for
romanticizing and essentializing the Olocal® and Otraditional.O with an Ooverly moralizing
rhetoric.O As Pailey further arguesijleipostdevelopment is able to center class and gender, it
Quffers from a Owhite gazeO problem in that it remains conspicuously silent on race, racism and
racialized forms of Northern hegemor¥#X also disregards the role of the state while leaving
its claims that the global South is generally andiinstream development, for the most part
unsupported'$Q

While CA is also being applied in the context of #fmmman animals, more needs to be
done to connect CAnspired approaches to degrowfffAlthough CAOmeansends distinction
can critique an economientred growth view of development, its focus on capabilities or
substantive opportunity freedoms cannot telhaw/to get there. Critical development scholars

who advocate for transitions towards degroathue that the ways SD and green economy are

N$>pailey,supranote 749At 739

N$Qstefan Andreasson, OFodsitlled develpment and the legacy of Pa3evelopment theory in

twentyfirst century AfricaO (2017) 38:12 Third World Quarterly ZEB49; Illan Kapoor, OCold

critique, faint passion, bleak future: R@tvelopmentOs surrender to global capitalismO (2017) 38:12
Third World Quarterly 26622683.

N$PDegrowth was developed asrtique of growth and the omnipresence of matiated relations in
society by reducing energy and material throughput to respect planetary biophysical limits. See for e.g.
Giacomo DOAlisa, Federico Demaria & Giorgos Kallegrowth: A Vocabulary for a New Era
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approached have worsened planetary health and failed to reduce poverty and if&)Hality.
Escobar, degrowth and pluriverses such as Buen Vivir could be Ofellow travelersO where the
former can take the lattem more urban contexts or are in the global N8#fiRoth share a focus

on a complete reorganization of society that Orecenters harmonyO among humans and the more
thanrhuman world¥>*Vandenhole, on the other hand, argues fegrmwth to replace economic

growth so thaenvironmental and social aspects are prioritized over economic growth, as strong
definitions of sustainable development suggest.

Meanwhile, Richard Douthwaite relies on leading ecological economist and proponent of
steadystate economics, Herm&maly, for his argument that a sustainable society does not use
renewable resources faster than they can regenerate, use nonrenewable resources faster than
renewable substitutes are developed, and release pollutants faster than natural systems can break
down.N>! Daly, who defined SD as Odevelopment without growth,O argues, O[t]he term
sustainable growth should be rejected as a bad oxymdrené&@gain, environmental justice
concerns of the most vulnerable and marginalized ought to be centred. Echoingd@himni
remarks, therefore, future research should also focus on emanctpatiohonly emancipation
from. This would include visioning and futurities that include plural paths, including degrowth

and pluriverses, but by centring environmental justice cosc&hile degrowth tackles material

|

N$NAshish Kothari, Federico Demaria & Alberto Acosta, OBuen Vivir, Degrowth and Ecological Swaraj:
Alternatives to sustainable development and the Green EconomyO (2G1@¢%§lopment 3EB75;

Ashish Kothari, ORadical weddking alternatives to deveIopmenthérsearch Handbook on Law,
Environment and the Global Soydward Elgar Publishing, 2019) 64.

N$RArturo Escobar, ODegrowth, postdevelopment, and transitions: a preliminary conversationO (2015)
10:3 Sustain Sci 4E162.

N>=patricia E (Ellie) Perkins, OClimate justice, commons, and degrowthO (2019) 160 Ecological
Economics 188190.

N>! Richard Douthwaite, Ols it possible to build a sustainable world®atdo Munck & Denis
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throughput and ovetonsumption in rich countries, it may insufficiently take equity into
account, particularly the impacts of reducing GDP on patrticular people and geographidsreas.
Ellie Perkins warns,itseems dagerous to advocate degrowth without very clear and specific
corollary measures to negate the tendency of the powerful to come oubffetlt’

In addition, there is much to add to research on migrant workersO perceptions of
receivingcountries in the Nith, including Canada. A number of the interviewed returning
migrant workers viewed receiving countries in the North as their preferred destination, where
everyone is treated equally, and there are more opportunities. One interviewee noted how
someone Owl[him] that you have spoiled your entire lifeEIf you were in America, or Canada,
you would have been doing all types of jobg*@hile there is comparative work on temporary
labour migration regimes, there may be value in including how migrant workersO own
subjectivities inform or unsettle dominant understanding of N8dtith migration and South
South migrations.

In addition, in their reelling of their experiences, migrant workers often also reproduced
subjectivities of who is a OdesirableO as opposat ®undesirableO migrant. For instance,
interviewed returning migrant workers often reproduced the informal hierarchies that associate
certain professions with certain nationalities, ethnicities, races, gender etc. One interviewed
returning migrant worér noted how there were no children camel jockeys anymore in Abu
Dhabi but then later added that there were Sudanese cHiltiianwas okay because OthatOs
what they do.O Some also associate their poor working and living conditions to lack of education

or experience and vice versa. For instance, one of the interviewed returning migrant workers

N>"Perkins supranote 850.
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recalled, OThey kept the good technicians in good conditionsEbecause | wascamadr
technician.&*While there is already a growing body of anthropologicalkwoithis area, it
would be fruitful to situate these findings in relation to how migrants are constructed in both

international migration and environmental legal regimes.

5.4 Concluding Remarks

OThere is no freedomEyou canOt do any job on anoth€)ite.
-Pakistani returning migrant worker

OThis city will also dieNeR
Masdar city studentesident

On my flight from Dubai to Karachi, | sat next to Jamshai&akistani camel driver in
his 200s who worked in Abu Dhabi. He was going back to Rahim Yar Khan after what he called
were Ogrueling€ftwo years. He had been earning 200 USD and workdaly3 a week. His
arbabconstantly blamed him for sick livestockdahiskafeeldid not pay for his return ticket.
Though hiskafeelhad Ogiven [him] permissionO to work elsewhere, he could not find
employment in time. Having lived on a remote farm with only a handful of other employees, he
did not have a network to reatthand know where to look. OThere is no freedom,O he concluded
with a sigh. When asked if he would go back to the UAE, he said in one breath, OOf course, |
will go wherever there is work®)
$C\RABCVY!C?IBXFIYVR@9!YVBIAY!ATFRRABCV YN Y% XEBRVAAR] THHARACRO A\
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N>RUnited Nations, Olmpact of COVAI® on Migrants and Refugees in the Arab Region Technical
PaperO (2020) onk:< https://www.ilo.org/wecmsp5/groups/publicarabstates/-ro-
beirut/documents/publication/wcms_764756p@dmer Karasapan, OPandemic higlttighe
vulnerability of migrant workers in the Middle EastO, (17 September 2020), @riiréings
<https://www.brookings.edu/blog/futuaevelopment/2020/09/17/pandenhighlightsthe-vulnerability
of-migrantworkersin-themiddle-east/>.
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1.773940493.OUAE assured visa ban OtemporaryO to check COVID, says Pa#{idtame@rs20
December 2020), online: <https://www.aljazeera.com/news/2020/12/20/kaftiigasfor-pakistanis
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