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Abstract 

The struggle of survivors to obtain justice after they have been sexually assaulted has 

been a much discussed topic in recent years. Significant attention and resources are being 

directed towards this issue, making academic research particularly valuable at this time.  

However, instead of asking how legal processes can theoretically be made better, as is the case in 

most of the literature on this topic, my focus has been on asking why survivors want to engage in 

a legal process at all. What do they get from reporting their assaults and does what the legal 

system offers them respond to what survivors are looking for from justice? This project starts 

this conversation by asking survivors what they think justice should be in the aftermath of a 

sexual assault.  

 

Using feminist standpoint epistemology and grounded theory, I interviewed sixteen 

survivors and seven lawyers to explore what justice means for survivors in the aftermath of an 

assault. From the data, I identified four major themes including: harms and healing, 

accountability, punishment, and restorative justice. I found that survivors were not satisfied with 

the justice they could obtain under criminal law. They stated that it was difficult, financially and 

emotionally, to engage in criminal proceedings that were unlikely to resolve in a way that made 

them feel as if justice was done. While other forms of legal justice are also available, survivors 

often found these to be inaccessible as well, or they were unaware of the existence of these 

alternative options. 

  

The survivors I spoke with imagined an expansive ideal of justice. To most of the women 

I interviewed with, justice involved the prevention of future violence, something they did not 

think the legal system was currently equipped to deal with. They were curious, though 

conflicted, about restorative models, but appreciated their focus on attempting to reform offender 

behaviour. They also stressed the importance of being supported in their attempts to recover 

from sexual assault, highlighting that financial compensation was crucial for any survivor to 

heal. 
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Chapter 1: Introduction 

Sexual assault is a serious and prevalent crime in Canada. In fact, it remains the only 

violent crime in this country for which the rate of victimisation has remained the same or 

increased since 1999.
1
 In 2019, over 940,000 people living in Canada were sexually assaulted.

2
 

However, only a fraction of these assaults are reported to the police every year and fewer still are 

brought before the courts.
3
 While not every crime is brought to the attention of the state and 

perfect conviction rates do not exist (nor should they), the disparity between how sexual assault 

is handled by the criminal courts—from police investigations to convictions—when compared to 

other violent crimes is troubling.
4
 Given that criminal law represents one of the few state-

sanctioned methods of achieving legal justice, these discrepancies are concerning for both the 

individuals affected by this offence and society as a whole. Furthermore, these issues are 

mirrored in many other areas of the legal system as well.  

Law reform and public dialogue about sexual assault law have been sporadic and 

piecemeal throughout the years.
5
 While the bulk of successful legal reform in this area occurred 

                                                 

1
 Samuel Perreault, ―Criminal Victimization in Canada, 2014‖ (23 November 2015), Statistics Canada, online: 

<http://www.statcan.gc.ca/pub/85-002-x/2015001/article/14241-eng.pdf> at 5 [Perreault]. See also: ―Incident-Based 

Crime Statistics, By Detailed Violations, Canada, Provinces, Territories and Census Metropolitan Areas‖ (4 April 

2021), Statistics Canada, online: 

<https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=3510017701&pickMembers%5B0%5D=1.16&pickMember

s%5B1%5D=2.16>; Greg Moreau et al, ―Police- Reported Crime Statistics in Canada, 2019‖ (29 October 2020), 

Statistics Canada, online: <https://www150.statcan.gc.ca/n1/pub/85-002-x/2020001/article/00010-eng.htm> 

[Moreau 2020]. 
2
 Adam Cotter, ―Criminal Victimization in Canada, 2019‖ (25 August 2021), Statistics Canada, online: 

<https://www150.statcan.gc.ca/n1/en/pub/85-002-x/2021001/article/00014-eng.pdf?st=vHYqo7iG> at 28 [Cotter 

2021]. 
3
 Perreault, supra note 1 at 30. See also: Shana Conroy & Adam Cotter, ―Self-Reported Sexual Assault in Canada, 

2014‖ (11 July 2017), Statistics Canada, online: <https://www150.statcan.gc.ca/n1/pub/85-002-

x/2017001/article/14842-eng.htm> [Conroy & Cotter]. According to Conroy and Cotter, over 80% of sexual assaults 

are not reported to the police.  
4
 See Chapter 3 for a discussion of comparative statistics between sexual assault and other violent crimes.   

5
 Janine Benedet, ―Sexual Assault Cases at the Alberta Court of Appeal: The Roots of Ewanchuk and the Unfinished 

Revolution‖ (2014-2015) 52 Alta L Rev 127; Lise Gotell, ―Reassessing the Place of Criminal Law Reform in the 

https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=3510017701&pickMembers%5B0%5D=1.16&pickMembers%5B1%5D=2.16
https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=3510017701&pickMembers%5B0%5D=1.16&pickMembers%5B1%5D=2.16
https://www150.statcan.gc.ca/n1/pub/85-002-x/2020001/article/00010-eng.htm
https://www150.statcan.gc.ca/n1/en/pub/85-002-x/2021001/article/00014-eng.pdf?st=vHYqo7iG
https://www150.statcan.gc.ca/n1/pub/85-002-x/2017001/article/14842-eng.htm
https://www150.statcan.gc.ca/n1/pub/85-002-x/2017001/article/14842-eng.htm
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during the 1980s and the 1990s within the criminal system, it was not until the 2010s that this 

offence once again captured public attention in a very concentrated and sustained manner on 

both a national and global scale. In 2011, a worldwide movement called ―SlutWalk‖ was born 

because of an incident in Toronto where a police officer, while speaking about crime prevention 

and safety to York University students, advised women to avoid ―dressing like sluts‖.
6
 Protest 

walks were organised with the intent of pushing back against the idea that women are ever 

responsible for their own sexual assault. Around the same time, a sexual assault case in 

Winnipeg gained national attention when it became public that Justice Dewar made several 

inappropriate comments during the trial that implied that the complainant in this case encouraged 

the crime with her clothing and behaviour.
7
 Public outrage ignited in Canada, and the resulting 

protest movement spilled over to other nations around the world in response.
8
  

Shortly after, in 2014, Jian Ghomeshi, a famous Canadian broadcaster, was terminated 

from his job at the Canadian Broadcasting Corporation and subsequently criminally charged with 

sexual assault involving some of his female colleagues and other women in the broadcasting 

                                                                                                                                                             

Struggle Against Sexual Violence: A Critique of the Critique of Carceral Feminism‖ in Anastasia Powell, Nicola 

Henry & Asher Flynn, eds, Rape Justice: Beyond the Criminal Law (New York: Palgrave Macmillan, 2015) 53 

[Gotell 2015]. 
6
 ―Toronto ‗Slut Walk‘ Takes to City Streets‖ (3 April 2011), CBC News, online: 

<https://www.cbc.ca/news/canada/toronto/toronto-slut-walk-takes-to-city-streets-1.1087854>.  
7
 ―Manitoba Judge Rebuked for Sex Assault Remarks‖ (9 November 2011), CBC News, online: 

<https://www.cbc.ca/news/canada/manitoba/manitoba-judge-rebuked-for-sex-assault-remarks-1.1099355>; 

―Canadian Judicial Council Completes its Review of Complaints Made Against Justice Robert Dewar‖ (9 November 

2011), Canadian Judicial Council, online: <https://cjc-ccm.ca/en/news/canadian-judicial-council-completes-its-

review-complaints-made-against-justice-robert-dewar> [CJC Dewar]. 
8
 Joetta L Carr, ―The SlutWalk Movement: A Study in Transnational Feminist Activism‖ (2018) 4 Journal of 

Feminist Scholarship 24; Kaitlynn Mendes, SlutWalk: Feminism, Activism and Media (New York: Palgrave 

Macmillan, 2015); Jessica Valenti, ―Slut Walks and the Future of Feminism‖ (3 June 2011), Washington Post, 

online: <https://www.washingtonpost.com/opinions/slutwalks-and-the-future-of-

feminism/2011/06/01/AGjB9LIH_story.html>.  

https://www.cbc.ca/news/canada/toronto/toronto-slut-walk-takes-to-city-streets-1.1087854
https://www.cbc.ca/news/canada/manitoba/manitoba-judge-rebuked-for-sex-assault-remarks-1.1099355
https://cjc-ccm.ca/en/news/canadian-judicial-council-completes-its-review-complaints-made-against-justice-robert-dewar
https://cjc-ccm.ca/en/news/canadian-judicial-council-completes-its-review-complaints-made-against-justice-robert-dewar
https://www.washingtonpost.com/opinions/slutwalks-and-the-future-of-feminism/2011/06/01/AGjB9LIH_story.html
https://www.washingtonpost.com/opinions/slutwalks-and-the-future-of-feminism/2011/06/01/AGjB9LIH_story.html
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field.
9
 This case inundated the Canadian media for months, provoking substantial controversy 

about the fairness of sexual assault trials for survivors.
10

 During the same time period, an 

unrelated incident involving another Canadian judge came to light. An official complaint was 

submitted to the Canadian Judicial Council over Justice Camp‘s use of discriminatory 

assumptions and language during a sexual assault proceeding and in his written decision.
11

 Then, 

starting in 2015, Mustafa Ururyar was charged and eventually convicted of sexual assault. The 

complainant in this case, Mandi Gray, engaged in a substantial amount of activism during this 

time to inform the Canadian public of the difficulties survivors face in sexual assault trials, 

particularly the psychological and financial costs of the aftermath of rape and pursuit of justice 

for this crime.
12

 

                                                 

9
 For more detail, see: Kevin Donovan, Secret Life: The Jian Ghomeshi Investigation (Fredericton: Goose Lane 

Editions, 2016) [Donovan]. 
10

 From a feminist perspective, one must acknowledge the power of language in shaping the dialogue about sexual 

assault. In particular, the words used to describe women who have been sexually assaulted convey important 

implications about this type of violence. In this dissertation, the terminology I use most frequently to describe those 

who have experienced sexual assault is ―survivor‖ as this word focuses on the resilience and strength of the person 

who was hurt. To call someone a ―victim,‖ on the other hand, can imply that said person is powerlessness and 

passive. I will employ this term primarily when referring to sources that use it, such as statistical data, or when 

survivors refer to themselves this way. ―Complainant‖ is used when discussing court processes to describe the 

person in a trial who has alleged that the accused has harmed her. For a more fulsome look at the feminist debate 

over language, please see the following articles: Amy Leisenring, ―Confronting 'Victim' Discourses: The Identity 

Work of Battered Women‖ (2006) 29:3 Interaction 307; Anne McLeer, ―Saving the Victim: Recuperating the 

Language of the Victim and Reassessing Global Feminism‖ (1998) 13:1 Hypatia 41; Norma Jean Profitt, ―‗Battered 

Women‘ as ‗Victims‘ and ‗Survivors‘: Creating Space for Resistance‖ (1996) 13:1 Canadian Social Work Review 

23; Kaitlin M Boyle & Jody Clay-Warner, ―Shameful ‗Victims‘ and Angry ‗Survivors‘: Emotion, Mental Health, 

and Labelling Sexual Assault‖ (2018) 33:3 Violence and Victims 436; Kaitlin M Boyle & Kimberly B Rogers, 

―Beyond the Rape ‗Victim‘-‗Survivor‘ Binary: How Race, Gender, and Identity Processes Interact to Shape 

Distress‖ (2020) 35:2 Sociological Forum 323. 
11

 Alice Wooley el al, ―Canadian Judicial Council Complaint RE Justice Camp‖ (9 November 2015), online: 

<http://s3.documentcloud.org/documents/2510250/cjc-complaint-r-camp.pdf> [CJC Camp]. 
12

 ―Slut or Nut: Diary of a Rape Trial‖, online: <https://www.slutornut.ca/>; Manisha Krishnan, ―Women Being 

Sued for Making Sex Assault Allegations Are Crowdfunding Their Defence‖ (24 September 2020), Vice, online: 

<https://www.vice.com/en/article/pkyndm/women-being-sued-for-making-sex-assault-allegations-are-

crowdfunding-their-defence>; Hillary Di Menna, ―Lessons in Navigating Rape Culture with Mandi Gray‖ (17 

August 2017), Torontoist, online: <https://torontoist.com/2017/08/lessons-navigating-rape-culture-mandi-gray/>; 

Jane Doe, ―The ‗Rapenomics‘ of Sexual Assault‖ (22 March 2017), Now Magazine, online: 

<https://nowtoronto.com/news/the-rapenomics-of-sexual-assault>; Alanna Evans, ―How Much Does Sexual Assault 

Cost Survivors? Mandi Gray Did the Math‖ (21 March 2017), Flare, online: <https://www.flare.com/news/mandi-

http://s3.documentcloud.org/documents/2510250/cjc-complaint-r-camp.pdf
https://www.slutornut.ca/
https://www.vice.com/en/article/pkyndm/women-being-sued-for-making-sex-assault-allegations-are-crowdfunding-their-defence
https://www.vice.com/en/article/pkyndm/women-being-sued-for-making-sex-assault-allegations-are-crowdfunding-their-defence
https://torontoist.com/2017/08/lessons-navigating-rape-culture-mandi-gray/
https://nowtoronto.com/news/the-rapenomics-of-sexual-assault
https://www.flare.com/news/mandi-gray-interview/
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In 2017, sexual assault cemented itself as a global conversation with the launch of the 

hashtag ―#MeToo‖ on Twitter. The Me Too movement was originally started in 2006 by Tarana 

Burke,
13

 but it went viral as a result of a tweet from the actress Alyssa Milano which called on 

women to tweet #MeToo in order to show the world the magnitude of sexual assault.
14

 This 

dialogue was largely in response to the allegations levied against Harvey Weinstein that year,
15

 

sparking an international movement aimed at showcasing the realities of sexual assault and 

working towards a world in which such behaviour would not be tolerated.  

Consequently, the struggles of survivors to obtain justice after they have been assaulted 

has been an important and much discussed topic in recent years,
16

 and the state of Canadian 

sexual assault law and related legal processes is once again being questioned and examined by 

both governments and the public. Attention and resources are being directed towards this issue, 

                                                                                                                                                             

gray-interview/>; The Canadian Press, ―Mandi Gray, York University Reach Settlement in Human Rights Case‖ (12 

December 2016), CBC News, online: <https://www.cbc.ca/news/canada/toronto/yorku-gray-settlement-1.3892705>; 

Diana Mehta, ―York U Student to Use Mediation to Raise Issues With University Sexual Violence Policy‖ (9 

November 2016), Global News, online: <https://globalnews.ca/news/3057518/york-u-student-to-use-mediation-to-

raise-issues-with-university-sexual-violence-policy/>.  
13

 ―Tarana Burke: Founder‖, me too, online: <https://metoomvmt.org/get-to-know-us/tarana-burke-founder/>; 

Sandra E Garcia, ―The Woman Who Created #MeToo Long Before Hashtags‖ (20 October 2017), The New York 

Times, online: <https://www.nytimes.com/2017/10/20/us/me-too-movement-tarana-burke.html>.   
14

 Alyssa Milano, ―If you're been sexually harassed or assaulted write ‗me too‘ as a reply to this tweet‖ (15 October 

2017 at 4:21pm), online: <https://twitter.com/Alyssa_Milano/status/919659438700670976>; Nadja Sayej, ―Alyssa 

Milano on the #MeToo Movement: ‗We're Not Going to Stand for It Any More‘‖ (1 December 2017), The 

Guardian, online: <https://www.theguardian.com/culture/2017/dec/01/alyssa-milano-mee-too-sexual-harassment-

abuse>. 
15

 ―Harvey Weinstein Timeline: How the Scandal Unfolded‖ (29 May 2020), BBC News, online: 

<https://www.bbc.com/news/entertainment-arts-41594672>; Jodi Kantor & Megan Twohey, ―Harvey Weinstein 

Paid Off Sexual Harassment Accusers for Decades‖ (5 October 2017), The New York Times, online: 

<https://www.nytimes.com/2017/10/05/us/harvey-weinstein-harassment-allegations.html>. 
16

 Several other controversies involving sexual assault arose in this time period as well. See: Jane Doe, ―Lessons in 

Rape Culture From the Many Trials of Mandi Gray‖ (29 July 2017), Now Toronto, online: 

<https://nowtoronto.com/news/mandi-gray-rape-case/>; Robyn Doolittle, ―Why Police Dismiss 1 in 5 Sexual 

Assault Claims as Baseless‖ (3 February 2017), Globe and Mail, online: 

<https://www.theglobeandmail.com/news/investigations/unfounded-sexual-assault-canada-main/article33891309/> 

[Doolittle 1]; Robyn Doolittle, ―Nova Scotia Judge Under Fire For Claiming ‗A Drunk Can Consent‘ in Sex-Assault 

Case‖ (23 March 2017), Globe and Mail, online: <https://www.theglobeandmail.com/news/national/nova-scotia-

judge-taxi-driver-sex-assault-case/article34184036/>.  

https://www.flare.com/news/mandi-gray-interview/
https://www.cbc.ca/news/canada/toronto/yorku-gray-settlement-1.3892705
https://globalnews.ca/news/3057518/york-u-student-to-use-mediation-to-raise-issues-with-university-sexual-violence-policy/
https://globalnews.ca/news/3057518/york-u-student-to-use-mediation-to-raise-issues-with-university-sexual-violence-policy/
https://metoomvmt.org/get-to-know-us/tarana-burke-founder/
https://www.nytimes.com/2017/10/20/us/me-too-movement-tarana-burke.html
https://twitter.com/Alyssa_Milano/status/919659438700670976
https://www.theguardian.com/culture/2017/dec/01/alyssa-milano-mee-too-sexual-harassment-abuse
https://www.theguardian.com/culture/2017/dec/01/alyssa-milano-mee-too-sexual-harassment-abuse
https://www.bbc.com/news/entertainment-arts-41594672
https://www.nytimes.com/2017/10/05/us/harvey-weinstein-harassment-allegations.html
https://nowtoronto.com/news/mandi-gray-rape-case/
https://www.theglobeandmail.com/news/investigations/unfounded-sexual-assault-canada-main/article33891309/
https://www.theglobeandmail.com/news/national/nova-scotia-judge-taxi-driver-sex-assault-case/article34184036/
https://www.theglobeandmail.com/news/national/nova-scotia-judge-taxi-driver-sex-assault-case/article34184036/
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making academic research particularly valued and needed at this time.  However, there are many 

directions one can take when trying to unravel the issues surrounding the legal system‘s 

treatment of sexual assault. Much of the literature on sexual assault focuses on problems within 

the investigatory and trial processes of the criminal realm, ignoring other legal domains entirely. 

I, on the other hand, have long been interested in how survivors feel about the results of their 

interactions with the legal system, regardless of whether they chose to engage with a civil or 

criminal process. Instead of asking how the law overall or specific legal processes can be made 

better, my focus has been on asking why survivors should want to bring their assault to the 

attention of the legal system at all. What do they get from reporting their assaults and does what 

the legal system offers respond to what survivors are looking for from justice? 

This approach first led me to interrogate the concept of sentencing. Traditionally, 

sentencing is meant to bring resolution to a criminal case. The court speaks directly to the effects 

of what happened and what the consequences should be. The complainant is also given an 

opportunity to speak about the harm that occurred to her outside of the constrictive bounds of 

examination and cross-examination, and these comments can be considered by the court in 

determining the sentence. Thus, those impacted by crime are encouraged to bring incidents of 

violence forward so that repercussions can be levied against those who hurt others, hopefully 

ensuring that society is safer overall as a consequence of denunciation, deterrence, and in 

appropriate cases, periods of incapacitation due to incarceration.   

Little of the literature on sexual assault deals with the details of sentencing in this area. 

For my master‘s thesis, I analysed how aggravating and mitigating factors were being used in 
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sexual assault decisions.
17

 I was inspired by research that showed how sexual assault sentences 

were often disproportionately lenient in comparison to how these offences should be treated 

given their levels of violence and I wanted to understand why this was happening.
18

 As a result 

of my work, I discovered that the harms of this offence were often minimised in sentencing 

decisions, and that rape myths and discriminatory stereotypes were being reinserted into the 

jurisprudence. My initial response to this problem was to recommend that judges issue harsher 

sentences. However, there is a large body of literature wherein scholars, particularly racialised 

authors, have questioned whether incarceration and punitive sentences actually help to minimise 

future criminal behaviour, especially in a system that dedicates few resources to rehabilitation.
19

  

I began to explore different mechanisms of justice, specifically, restorative and 

transformative justice. Research on the use of restorative sentencing processes in sexual assault 

cases suggests that these approaches are not a panacea for all of the problems arising in this area 

of law and there is scant academic literature on the practical realities of transformative justice. 

While there are many benefits to these alternative approaches to justice, including greater 

involvement for the survivor, many of the problems that plague the traditional criminal law 

system are replicated in these novel methods, such as survivors feeling pressured to accept 

                                                 

17
 See: Tamera Burnett, Subtle Expressions of Gender Inequality: Exploring the Application of Aggravating and 

Mitigating Factors in Sentencing Decisions for Sexual Assault Cases (LLM Thesis, University of British Columbia, 

2014) [unpublished] [Burnett]. 
18

 Janice Du Mont, ―Charging and Sentencing in Sexual Assault Cases: An Exploratory Examination‖ (2003) 15 

CJWL 305 at 315-316, 327-328 [Du Mont 2003]. ―Disproportionately lenient‖ refers to how low sentences are in 

comparison to the level of violence that actually occurred. In the Criminal Code, sexual assault provisions are 

related to the severity of violence that occurs during an attack. As Du Mont shows, the vast majority of sexual 

assaults are under-charged and under-sentenced when one compares the facts of the case to the categories of sexual 

assault set out in the Code, illustrating how the sentencing process contributes to the trivialisation of this offence. 

See further discussion of this issue in Chapter 3.  
19

 See Chapter 8 for a discussion about the efficacy of the criminal law system, particularly as articulated by 

racialised authors who point to the disproportionately devastating impacts the criminal law system has on 

marginalised communities, especially in regard to Indigenous Peoples.  
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solutions that do not address their needs.
20

 Furthermore, there are significant gaps in the 

scholarship on how to ensure that restorative and transformative processes can deal with 

systemic discrimination, such as sexism or racism, in a way that offers improvement over what 

already occurs in the traditional legal system.  

As I noted above, I realised that the literature tended to focus almost exclusively on 

sexual assault through a criminal law lens. While there is some discussion of civil trials and 

sexual assault by scholars, this type of violence is not often identified as something that 

implicates many areas of the legal system. I was curious about issues such as survivor 

perspectives on financial compensation and medical needs that were not adequately addressed by 

looking at civil case law.  

Given the paucity of literature in this area, it is impossible to address all of these 

questions without extensive new empirical research. However, my project aims to start this 

conversation and help fill a significant gap in the scholarship by asking survivors what they think 

justice should be in the aftermath of a sexual assault. Instead of trying to determine what type of 

legal process is theoretically better, I want to understand what it is that survivors actually want 

and/or need when they seek justice through the legal system. What goals do they have in mind 

when they report their assaults to various authorities, and does the legal system help them 

achieve these aims?  

It should be noted that I use words such as ―want‖, ―need‖, ―desire‖ and ―interests‖ 

interchangeably throughout this dissertation given the fact that survivors themselves often 

conflated these ideas when I spoke with them, or identified aims differently depending on where 

                                                 

20
 This is a repeated theme that will be explored throughout this dissertation.   
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they were in their pursuit of justice. I am not attempting to delineate which concerns should be 

considered a want versus a need, but to explore the complicated desires of the women I 

interviewed and point to some of the commonalities and divergences among their experiences. 

As such, I do not rank the importance of any of these needs or suggest that all of them must be 

fulfilled in order for justice to prevail. This dissertation is focused on expanding the dialogue 

about what justice means to survivors, not finding definitive solutions as to how to incorporate 

these perspectives into the legal system and balance them with the many other competing 

interests that arise in sexual assault law. Other scholars also use these terms differently, so it is 

important to acknowledge the broad meaning I apply to these concepts as a result of my 

interviews.  

Within a feminist framework, the perspectives of women must be at the centre of any 

analysis of sexual violence.
21

 As women are the people most affected by the harms of sexual 

assault, feminist scholarship must attend to how the legal system can ensure that the diversity of 

women‘s needs and interests are being adequately addressed. This is not to suggest that the 

voices of women, as varied as they are, should be the only ones considered when dealing with 

sexual assault, but as women‘s needs and interests are frequently not met by the legal system, 

they deserve concentrated attention and effort to counteract this problem.  

 In order to work towards this goal, we must first know what it is that women want from 

the legal system. Thus, for my dissertation I have interviewed women-identified survivors and 

the lawyers that represent them about what they think justice should look like in the aftermath of 

                                                 

21
 Gender and sex are complicated concepts that I address in Chapter 2. In this dissertation, my focus was on 

women, not because trans, non-binary, or male perspectives are not equally important in this research, but because 

of limitations in my access to different populations and my ability to draw conclusions from a small sample of 

people. These choices are discussed in detail in Chapter 4. 
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a sexual assault, from the processes and outcomes, to how these desires shape(d) their experience 

of the legal processes they engage(d) in.  

1.1 The Justice Needs/Interests of Survivors 

I described above the circuitous route I took while developing my research question, and 

I must now situate how this project fits within the existing scholarship. I found Kristen Luker‘s 

―bedraggled daisy‖ approach to reviewing literature useful in determining how my work fits 

within what other scholars have done and what unique contributions I am making with my 

dissertation. Luker points out that scholarship often exists at the intersection of several different 

topics, forming a diagram that looks like a flower with the subject of your project creating the 

centre of the plant and the surrounding petals encompassing the various fields that help make 

sense of the work.
22

 Academic questions are rarely so simple that one can look at a single area of 

literature in order to find an answer. My question deals with several areas of law, feminist 

theory, critical race theory, sociological and psychological theories, and specific methodological 

considerations. Trying to canvass all of the academic work available on every facet of my 

dissertation would not only be an impossible task, but it would prevent me from focusing on the 

exact question that I want to understand.  

 In the end, I found the centre of my daisy within the literature discussing the justice 

needs/interests of survivors, an area that touches on many different topics, but is focused on the 

perspective of a specific group of people on one aspect of law. In this space, scholars are asking 

questions about what justice is for survivors of sexual assault not from a theoretical perspective, 

                                                 

22
 Kristin Luker, Salsa Dancing Into the Social Sciences: Research in an Age of Info-Glut (Cambridge, 

Massachusetts: Harvard University Press, 2008) at 81-83.  
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but from a desire to understand and help fulfil the practical needs and wants of women who have 

been sexually assaulted. As per Clare McGlynn and Nicole Westmarland, 

Only when we appreciate, and then act on, how victim-survivors themselves 

conceptualize justice will we begin to address the failings of current approaches and— 

most importantly—be able to envision new ways of securing justice.
23

 

 

The law is meant to serve many different people, yet often does not meet the needs of 

survivors or even understand them. In fact, survivor needs and perspectives are often framed 

negatively by society and the courts as a way of dismissing or trivialising them. Judith Herman 

points out that, 

[the] victim‘s passionate indignation is commonly viewed as a disruptive force, 

disturbing the peace of the community that is called on to redress the victim‘s wrongs. 

Sympathy for the victim‘s plight tends to dissipate quickly, whereas the victim‘s memory 

is long. The victim‘s unrequited demand for justice can easily become an embarrassment 

to the community. It is so much more convenient if the victim can only be persuaded to 

―forgive and forget‖.
24

 

 

It is a rape myth
25

 to assume that most women must be lying about being sexually assaulted,
26

 

but society as a whole is so uncomfortable with the subject that it is easier to ignore and/or 

                                                 

23
 Clare McGlynn & Nicole Westmarland, ―Kaleidoscopic Justice: Sexual Violence and Victim-Survivors‘ 

Perceptions of Justice‖ (2019) 28:2 Soc & Leg Stud 179 at 180 [McGlynn & Westmarland]. 
24

 Judith L Herman, ―Justice from the Victim's Perspective‖ (2005) 11:5 Violence Against Women 571 at 576 

[Herman]. 
25

 A rape myth is an incorrect, stereotypical assumption about sexual assault based on inaccurate information and 

faulty reasoning. Justice L'Heureux-Dubé described rape myths in her dissent in Seaboyer as a series of wrongful 

suppositions that limited what could be considered a true assault based on the parties and circumstances involved: 

 

The woman who comes to the attention of the authorities has her victimization measured against  

the current rape mythologies, i.e. who she should be in order to be recognized as having been, in the eyes of 

the law, raped; who her attacker must be in order to be recognized, in the eyes of the law, as a potential 

rapist; and how injured she must be in order to be believed. (R v Seaboyer; R v Gayme, [1991] 2 SCR 577, 

83 DLR (4th) 193 [Seaboyer].) 

 

While this was the first modern discussion of the issue in Canadian jurisprudence, the courts have continued to 

comment on stereotypes and myths in sexual assault trials. For example, the recent case R v JC, 2021 ONCA 131 

summarises the current legal rules against stereotyping. Leading decisions from Canadian courts have strongly 

cemented the need to combat the use of rape myths, though the issue ―continues to linger in the legal landscape like 

a fungus‖ (R v AE, 2021 ABCA 172 at para 153). Some common rape myths include the belief that women 
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trivialise the problem than it is to actually deal with it directly. Thus, when survivors need 

support and validation, they encounter a system that often exacerbates their trauma and harm and 

offers few remedies that help in their attempt to obtain justice. As I detail more fully later in this 

dissertation, the women I interviewed continually stressed that they felt stuck in a legal system 

that was not intended for their types of problems.  

 Trials are designed to test the credibility of complainants, but it seems that sexual assault 

complainants face far harsher scrutiny than victims of other crimes.
27

 Herman argues that we do 

not trust survivors to want anything other than vengeance and we limit their participation and 

voice in order to dampen the influence of their anger and rage.
28

 Yet, as Kathleen Daly explains, 

survivors generally have a much broader perspective on their assault than what is assumed.
29

 The 

                                                                                                                                                             

consistently lie about sexual assault or that sexual assaults are always committed by dangerous strangers rather than 

people known to one another. The function of a rape myth is to minimise and trivialise the offence. Blame is shifted 

from the perpetrator to the victim, or the assault is reframed as not a crime at all. For more contemporary examples, 

see: Bonnie Stabile et al, ―‗She Lied‘: Social Construction, Rape Myth Prevalence in Social Media, and Sexual 

Assault Policy‖ (2019) 2:2 Sexuality, Gender & Policy 80 [Stabile]; Olivia Smith & Tina Skinner, ―How Rape 

Myths are Used and Challenged in Rape and Sexual Assault Trials‖ (2017) 26:4 Soc & Leg Stud 441 [Smith & 

Skinner]; Jennifer Koshan, ―The Criminalisation of Marital Rape and Law Reform in Canada: A Modest Feminist 

Success Story in Combatting Marital Rape Myths‖ in Melanie Randall, Jennifer Koshan & Patricia Nyaundi, eds, 

The Right to Say No: Marital Rape and Law Reform in Canada (London: Hart Publishing, 2017) 139 [Koshan]; 

Eliana Suarez & Tahany M Gadalla, ―Stop Blaming the Victim: A Meta-Analysis on Rape Myths‖ (2010) 25:11 Journal 

of Interpersonal Violence 2010 [Suarez & Gadalla]. 
26

 Eryn Nicole O‘Neal, ―‗Victim is Not Credible‘: The Influence of Rape Culture on Police Perceptions of Sexual 

Assault Complainants‖ (2019) 36:1 Justice Quarterly 127; Kathryn R Klement et al, ―Accusers Lie and Other 

Myths: Rape Myth Acceptance Predicts Judgments Made About Accusers and Accused Perpetrators in a Rape Case‖ 

(2019) 81 Sex Roles 16; Dana A Weiser, ―Confronting Myths About Sexual Assault: A Feminist Analysis of the 

False Report Literature‖ (2017) 66:1 Family Relations: Interdisciplinary Journal of Applied Family Science 46; Liz 

Kelly, ―The (In)credible Words of Women: False Allegations in European Rape Research‖ (2010) 16:12 Violence 

Against Women 1345; Joanne Belknap, ―Rape: Too Hard to Report and Too Easy to Discredit Victims‖ (2010) 

16:12 Violence Against Women 1335. 
27

 Elaine Craig, Putting Trials on Trial: Sexual Assault and the Failure of the Legal Profession (Montreal/Toronto: 

McGill-Queen's University Press, 2018) [Craig 2018]; Holly Johnson, ―Why Doesn't She Just Report It? 

Apprehensions and Contradictions for Women Who Report Sexual Violence to the Police‖ (2017) 29:1 CJWL 36 

[Johnson 2017]; David M Tanovich, ―Whack No More: Infusing Equality into the Ethics of Defence Lawyering in 

Sexual Assault Cases‖ (2013-2014) 45 Ottawa L Rev 495 [Tanovich]. 
28

 Herman, supra note 24 at 577. See also: McGlynn & Westmarland, supra note 23 at 182. 
29

 Kathleen Daly, ―Sexual Violence and Victims‘ Justice Interests‖ in Estelle Zinsstag & Marie Keenan, eds, Sexual 

Violence and Restorative Justice: Legal, Social and Therapeutic Dimensions (London: Routledge, 2017) 108 at 109 

[Daly 2017]. 
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survivors I spoke with wanted so much more than revenge; they wanted, for example, social 

changes to make their communities safer and better places for everyone. Consequently, for a 

fully inclusive justice, the perspectives of survivors must be included in how justice in the 

context of sexual assault is understood. As Herman suggests, we must ―explore the question of 

what justice might look like if victims were the protagonists, rather than peripheral actors, in the 

dialectic of criminal law.‖
30

 

 Another important lesson coming from this area of study is that law and justice should 

not be conflated. Leigh Goodmark, while discussing intimate partner abuse, states that, 

…the person defining justice is usually not the person subjected to abuse, but rather an 

actor within the legal system—a police officer, a prosecutor, an advocate, or a judge—

and those individuals define justice in terms of what the legal system has to offer. People 

subjected to abuse may conceive of justice quite differently, however, in ways that the 

legal system is not well suited to address.
31

 

 

In order to answer the question of what survivors believe justice should entail, it is important to 

remember that what is generally conceived of as justice by non-survivors may not be adequate. It 

is easy from the perspective of a person trained in law, like myself, to limit one‘s ideas of what 

justice should and can include, but these assumptions need to be put aside in order to truly 

understand what survivors think and want.
32

 Justice, after all, is not a concept found in the aether, 

                                                 

30
 Herman, supra note 24 at 579. 

31
 Leigh Goodmark, ―‗Law and Justice Are Not Always the Same‘: Creating Community-Based Justice Forums for 

People Subjected to Intimate Partner Abuse‖ (2015) 42:3 Fla St U L Rev 707 at 708 [Goodmark 2015]. 
32

 Robin West argues that lawyers are trained to be ―amoralists‖ and exit law school ―as graduates ready to sell their 

services as a hired gun to the highest bidder, skeptical of either the existence or the objectivity of right and wrong or 

good and bad‖. Though individuals may enter law school with a personal sense of what justice entails, legal 

education focuses too much on doctrine and theoretical ideas other than those involving students‘ social conscience. 

Consequently, it is exceptionally important as a researcher who has undergone legal training to reorient my mind 

away from what I have been taught to think about justice and instead listen with an open mind to what survivors 

think about this subject even though it is not going to mirror what I supposedly ―know‖.  Robin L West, Teaching 

Law: Justice, Politics, and the Demands of Professionalism (Cambridge: Cambridge University Press, 2013) at 43-

44. 
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but is something purposely created based on societal needs.
33

 It is not immutable, and should be 

seen as a living concept that can adapt and change to the needs of the people it is meant to serve.  

 Herman also delves into this conversation of justice and law in the context of gender-

based violence. She argues that, 

[t]he wishes and needs of victims are often diametrically opposed to the requirements  

of legal proceedings. Victims need social acknowledgement and support; the court 

requires them to endure a public challenge to their credibility. Victims need to establish a 

sense of power and control over their lives; the court requires them to submit to a 

complex set of rules and bureaucratic procedures that they may not understand and over 

which they have no control. Victims need an opportunity to tell their stories in their own 

way, in a setting of their choice; the court requires them to respond to a set of yes-or-no 

questions that break down any personal attempt to construct a coherent and meaningful 

narrative. Victims often need to control or limit their exposure to specific reminders of 

the trauma; the court requires them to relive the experience. Victims often fear direct 

confrontation with their perpetrators; the court requires a face-to-face confrontation 

between a complaining witness and the accused. Indeed, if one set out intentionally to 

design a system for provoking symptoms of traumatic stress, it might look very much like 

a court of law.
34

 

 

The legal system, particularly within the criminal law domain, has been designed in such a way 

as to make it extremely difficult for survivors to navigate and achieve any sense of justice. For 

example, while there are crucial safeguards built into our system to protect the rights of the 

accused, this does not mean that survivors must accept a reality where only a few of them will be 

successful when it comes to obtaining remedies. Instead, what survivors want when it comes to 

justice must be considered when determining how to improve the various systems that they 

interact with after an assault. It is entirely possible that the rights of an accused person can be 

protected and a survivor can have better access to justice in the same system if we approach the 

problem innovatively. For a legal system to truly serve a diverse and multi-faceted population, it 

                                                 

33
 Goodmark 2015, supra note 31.  

34
 Herman, supra note 24 at 574. 
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must be able to respond to a variety of needs and not simply offer uniform processes and 

outcomes to everyone, regardless of context. 

 Understanding justice then requires seeing justice as a complex project that will shift and 

change depending on the situation and people involved. Every person who engages the legal 

system will have their own desires, needs, and interests that they are trying to meet. Every sexual 

assault occurs in different circumstances and must be responded to in a way that respects the 

actual people involved. Unfortunately, in the current system, justice tends to be seen as ―a linear, 

one-directional process‖.
35

 When a wrong occurs, the victim must report it to the authorities so 

that an investigation can be carried out that may (or may not) lead to a criminal trial and 

potentially a conviction. While there are more legal options than this available, the idea of a 

criminal trial as the appropriate response to any crime is hegemonic in its powerful hold over our 

collective consciousness.
36

 Most of the women that I interviewed spoke about how they thought 

the police and criminal courts were their only options in the aftermath of an assault. They did not 

feel as if they had a choice beyond either reporting or not reporting their assault to police.  

Justice through the criminal model is also an all-or-nothing proposition. The conclusion 

of a trial either ends with a conviction or with no legal response at all. If imprisonment for the 

offender is not what the survivor wants, then she may not see reporting her assault as necessary 

or even desirable as incarceration is the often the most expected result of a conviction (though 

not invariably the outcome).  

                                                 

35
 McGlynn & Westmarland, supra note 23 at 180. 

36
 Ibid at 181. See also: Haley Clark, ―A Fair Way to Go: Justice for Victim-Survivors of Sexual Violence‖ in 

Anastasia Powell et al, eds, Rape Justice: Beyond the Criminal Law (New York: Palgrave Macmillan, 2015) 18 at 

19 [Clark 2015]. 
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 McGlynn and Westmarland suggest a new definition for justice in the context of sexual 

assault. They coined the term ―kaleidoscopic justice‖ which is, 

…a continually shifting pattern, constantly refracted through new circumstances and 

understandings. The variety of patterning resonates with victim-survivors‘ sense that 

justice is not linear, but has multiple beginnings and possible endings. Justice is complex, 

nuanced and a difficult to (pre)determine feeling. Justice is a lived, ongoing and ever-

evolving experience and process, rather than an ending or result.
37

 

 

Justice cannot be linear as a survivor‘s perspectives and needs will shift as time goes on. Any 

system of justice must be able to contend with this fluidity rather than simply trying to force all 

situations into the confines of one model. Furthermore, kaleidoscopic justice goes beyond the 

individual and embraces a more social conception of justice. It is, 

felt through a myriad of often small, cumulative and interconnected events and responses, 

across families, communities, criminal justice agencies and public or state authorities. A 

sense of justice may begin to be felt when women begin to experience freedom to live 

their lives, to regain a sense of power.
38

 

 

From the perspective of a survivor, justice often means more than—or indeed, something other 

than—the conviction of a single individual; for many, it requires that they be able to feel safe in 

their community again and to know that others are not at risk as well. This is a multi-faceted 

justice that includes more than just the survivor and accused. It frames sexual assault as a 

systemic—not an individual—issue. It is a justice that adapts to the parties involved and the 

circumstances they find themselves in, understanding that the event did not occur within a 

cultural vacuum, nor can it be solved with just the application of criminal law. Kaleidoscopic 

justice does not require every survivor follow the same standard paths currently offered by our 

legal system. It embraces complexity and plurality in response to sexual assault.  

                                                 

37
 Ibid at 186.  

38
 Ibid at 196. 
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 Similar to McGlynn and Westerland, Daly and Robin Holder use the term ―sequencing 

justice‖ to describe the way that survivors of domestic violence experience justice.
39

 They stress 

that justice cannot be seen as something static: 

What women as victims of domestic violence want from criminal justice has long 

interested researchers and advocates. Yet women‘s preferences are often analysed and 

understood as competing choices, that is, between a substantive outcome or procedural 

justice, between conventional or restorative justice, and between private or public justice 

amongst others. The key problem is that evidence on this question is gathered at a single 

point in time. The desires for justice are more complex, in part, because they unfold over 

time and in different socio-legal contexts. To understand ‗what women want‘ from 

criminal justice is better captured with a prospective longitudinal design.
40

  

 

A survivor‘s sense of what justice is will change over time depending on what goals she has or 

has not already achieved. What she may want or need right after being assaulted will not be the 

same as what she wants or needs five years after being harmed. Justice, therefore, is obtained in a 

series of steps instead of from one, singular process. The content of these steps will change 

depending on the survivor, as well as the timing and order of when they occur.  

 Both kaleidoscopic and sequencing justice compel us to rethink the options we offer 

survivors after being sexually assaulted. But what should justice encompass? This is another 

contentious debate within the literature as the possibilities of what justice can include are quite 

broad. Mary Koss argues that it is important to separate out survival needs from the legal needs 

that a survivor may have.
41

 To her, survival needs include issues such as health (physical and 

                                                 

39
 Domestic violence and sexual assault, though unique topics, often overlap and share commonalities in the theories 

and understandings that apply to them. Sexual assault is often part of domestic violence as the primary perpetrators 

of sexual assault are people that the survivor knows, trusts, and often lives with. Survivors of both types of violence 

also face many of the same difficulties in having their stories validated and believed by the legal system.  
40

 Robyn L Holder & Kathleen Daly, ―Sequencing Justice: A Longitudinal Study of Justice Goals of Domestic 

Violence Victims‖ (2018) 58 British Journal of Criminology 787 at 787 [Holder & Daly]. 
41

 Mary P Koss, ―Restoring Rape Survivors: Justice, Advocacy, and a Call to Action‖ (2006) 1087 Annals New 

York Academy of Science 206 at 208-209 [Koss 2006]. 
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mental), income, education, and immigration.
42

 While these needs are crucial to the survivor, she 

claims they are not necessarily directly connected to the offender and criminal law cannot 

respond to them.
43

 Daly agrees with this sentiment and points to what she sees as a conflation of 

justice and therapeutic interests.
44

 The well-being of a survivor is an important consideration, but 

Daly argues that psychological well-being is a different interest than a justice interest.
45

 She 

frames survivors in the legal system as citizens who are protecting or defending their legal 

rights.
46

 These are political and social interests separate from personal feelings. For example, 

while it is important that the legal system respects individuals and their right to have breaches of 

the law considered, this does not mean that a legal process will or should make someone feel 

―good‖.  

On the other hand, there is also a body of literature speaking specifically on the 

importance of therapeutic jurisprudence. David Wexler argues that the way that law is applied 

can have positive or negative therapeutic effects, and, whenever possible, legal actors should 

endeavour to structure legal processes in a way that contributes to positive psychological and 

behavioural outcomes.
47

 Therapeutic jurisprudence suggests not that the courts become therapists 
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to victims and offenders, but that, when possible, legal processes should be conducted in a 

manner that recognises the humanity of the individuals involved.
48

 Consequently, while ―feeling 

good‖ is not necessarily an attainable goal, proponents of therapeutic justice believe that the 

legal system should not unnecessarily cause emotional and psychological distress when other 

options are available. 

Another area of literature that deserves mention is that of procedural justice. Similar to 

therapeutic jurisprudence, procedural justice looks beyond the outcomes provided by legal 

processes and considers how the process is conducted and whether it supports the dignity of the 

people involved.
49

 This framework focuses on issues such as participation, respect, and the 

trustworthiness of decision-makers, and argues that procedures can matter more than outcomes.
50

 

Some aspects of procedural justice are supported by the justice needs literature, particularly those 

involving issues such as fairness and participation. 

The content of justice within academic literature is still under significant debate, though 

many of the theorists I cite in this dissertation concur with Daly and Koss‘ concerns over 

including too much in the way of non-legal matters. For the purposes of my work, however, I 
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made the choice not to limit what I would consider to be a reasonable justice interest and instead 

decided to let survivors define the concept and what it should entail. As I mentioned earlier in 

this chapter, I wanted to explore the range of what survivors considered important when thinking 

about justice for themselves, and that meant putting aside my own understandings of what the 

legal system could or could not provide. I asked survivors in my interviews to think about their 

perfect ideal of justice as I thought it was important to get a sense of how expansive the concept 

could be. The question I wanted to answer was what justice looked like for survivors, not how 

these wants and needs could be understood and operationalised in the system as is. This was a 

different project than much of what the other justice interests scholars were engaging in.  

 Another aspect of the justice interests literature deals with the operationalisation of these 

concepts. One of Daly‘s primary goals in her work on justice and sexual assault is to try and 

push scholarship in a direction that would allow academics to talk about and compare how 

justice interests are impacted by different legal processes.
51

 In order to be able to accurately 

assess whether survivors can obtain a sense of justice, we must have definitions and categories 

that allow us to interrogate this concept in a more concrete, comparable manner.
52

 She points out 

that victim satisfaction, the measure most often used to determine how a complainant feels about 

the totality of her legal experience, is a vague and unhelpful concept.
53

 If we want to compare 

different  processes, particularly new alternative processes such as restorative forms of justice, 

we need to know how they differ from more conventional approaches, and how survivors 
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experience these differences. In order to operationalise measures of justice, the data obtained 

from these explorations must be set-up in such a way as to be empirically comparable.  

 As such, Daly has written a number of articles exploring a new framework she created in 

order to compare justice processes in a more standard manner. She canvassed the international 

literature in this area, noting that despite concentrated attempts at law reform in the area of 

sexual assault in several countries, survivors were still reporting dissatisfaction with the legal 

system and its outcomes.
54

 Her research began by exploring alternative forms of justice as a 

method of potentially improving survivor experiences, but she felt unable to accurately compare 

the different approaches.
55

 From her research into the work other scholars had done in this area, 

as well as her own, she came up with five major justice interests within the legal system that she 

used to form a matrix for comparison: participation, voice, validation, vindication, and offender 

accountability.
56

 She defines the first category, participation, as the right to be informed about a 

case, from the options that a survivor may take, to the progress of the case as it develops, and the 

ability to make choices when applicable and ask questions.
57

 Ideally, survivors should have some 

ability to shape the remedies in their situation, though how much say they have will depend on 

the exact justice/legal process chosen.  

 The second category in Daly‘s framework is voice. For a survivor to have voice, she must 

be able to tell her story about what happened to her and the harms that arose from her assault.
58

 

This is a very common desire for survivors as they want to be able to talk about what happened 
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to them in their own words without being beholden to the structures imposed on them by the 

courts. Similarly, validation is the third category. Validation occurs when the survivor‘s claim of 

harm is accepted and she is not blamed for what happened to her.
59

 While assessing what the 

actual facts are in a case is an important part of a criminal proceeding, its adversarial nature is 

part of the reason why survivors find traditional legal processes so challenging. They want others 

to understand what happened to them and for society to take responsibility for the realities of 

sexual assault without being under intense pressure to prove their claims beyond a reasonable 

doubt.  

 Survivors also want vindication. This is a concept often conceptually tangled with 

validation as vindication requires the sexual assault be affirmed as wrong by others with some 

sort of action.
60

 This goes beyond mere belief as something must be done publicly to show that 

sexual assault is unacceptable. In a criminal trial, a conviction and subsequent prison sentence 

can be a method of vindication. It can also be achieved with reparations or even public 

pronouncements from authority figures—such as judges—that condemn sexual assault.  

 Finally, the last category in Daly‘s framework is accountability. If vindication 

encompasses broader social condemnation of sexual assault, often through criminal sentencing, 

accountability looks at what has actually been done on the part of the offender in the wake of his 

offence.
61

 Making this distinction is important as what the law says should happen is not always 

what actually occurs at the end of a trial. Particularly in the case of sexual assault, offenders are 
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reticent to take responsibility for their behaviour.
62

 Accountability, therefore, measures what the 

offender has done to attempt to make-up for the harms that he has caused.  

By using these five categories, Daly believes that researchers can more accurately assess 

the utility of different justice processes and whether or not they improve the experiences of 

survivors. Since developing this framework, Daly has worked on applying it to different case 

studies, finding that alternative processes, such as case conferencing and the like, offer many 

improvements to the experiences of survivors.
63

 

 Regardless of how broadly they have defined justice, scholars working on this subject 

have consistently found several common categories of justice concerns in their research. One of 

the first major studies about justice from a survivor‘s perspective came from Herman in the US. 

She was looking at justice from a broader gender-based violence lens, though this includes 

sexual assault. While she conducted her interviews long before Daly created her justice interest 

framework, many of the categories overlap. The women that Herman spoke with emphasised the 

importance of validation, particularly from authority figures.
64

 They wanted people to believe 

them and they thought that support from authority figures such as judges or police officers lent 

legitimacy to their claims.
65

  Connected to validation, women also wanted vindication in the 

form of society condemning the actions of the offender.
66

 Belief needed to be carried forward to 

action.  
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Accountability was also important, but a desire for this did not mean that survivors 

wanted to punish the offender.
67

 Instead, the women that Herman talked to wanted the offender 

to be exposed.
68

 In the context of gender-based violence, so much of it occurs in private. By 

bringing a claim forward, the victim shows her community who the offender really is and 

ensures that the abuse can no longer be hidden. She exposes a threat and forces the offender into 

a situation where he may need to take accountability and make amends for his behaviour.
69

 Thus, 

for Herman, the major justice interest of her interviewees was incapacitating the offender so that 

he could not harm anyone else again.
70

 Restoration of the relationship was not generally a goal, 

and while these women believed rehabilitation was important, they often doubted it would be 

successful in their situation.
71

  

 Shortly after Herman‘s article, Koss released a call to action for reform in the realm of 

sexual assault law. She canvassed the literature on the subject of justice and sexual assault from 

three different continents (though she herself works in the US) and identified several overlapping 

themes.
72

 Once again, survivors wanted to tell their story, participate in the process meant to 

resolve the violation, be able to ask questions and have them answered, observe remorse on the 

part of the offender, and feel seen and believed by their communities.
73

 Her interest in the area 

stemmed from a desire to understand and advocate for the use of restorative justice, as she also 

saw that despite law reform in the area, survivors were still not getting what they wanted and 

                                                 

67
 Ibid at 590.  

68
 Ibid at 593-94. 

69
 Ibid at 594. 

70
 Ibid at 597. Incapacitation does need to be achieved through incarceration. The women I interviewed for this 

project wanted the offender‘s behaviour monitored, but recognised that there were a variety of methods that could be 

applied other than prison, including restraining orders and informal community sanctions.  
71

 Ibid.  
72

 As with Daly, Koss is generally focused on legal justice. 
73

 Koss 2006, supra note 41 at 209. 



   

24 

 

needed out of criminal law processes. Koss pushed for an expansion of the options available to 

survivors and argued that different forms of justice processes for sexual assault could coexist.
74

 

 Several years later, Haley Clark conducted a series of interviews with survivors in 

Australia, some who had engaged with the legal system and others who did not.
75

 She found that 

survivors were not unanimous in their expression of justice interests.
76

 Different circumstances 

required unique interventions. However, despite this need for nuance, Clark did find that most 

survivors wanted increased voice and control over their legal processes.
77

 If any reform was to 

successfully make legal proceedings better for survivors, they needed to be involved in what 

these reforms would entail, and innovative and flexible strategies needed to be created in order to 

respond to sexual assault.
78

  

In a later article, Clark noted the shock that most survivors felt when discovering how 

little complainants mattered in a criminal trial.
79

 They felt dismissed and ignored given their lack 

of standing and the limited role they could play in the process. However, despite this lack of 

control, survivors did want the criminal law system to condemn what had happened to them.
80

 

As in other studies, they believed the system must recognise sexual assault as something 

unacceptable. Unfortunately, despite any potential social denunciation, survivors did not feel that 

the trial process encouraged offenders to take responsibility for what they did, and common court 

occurrences, such as plea bargains or settlements in civil trials, felt like a dismissal of their 

                                                 

74
 Ibid at 226. 

75
 Haley Clark, ―‗What is the Justice System Willing to Offer?‘ Understanding Sexual Assault Victim/Survivor 

Criminal Justice Needs‖ (2010) 85 Family Matters 28 [Clark 2010]; Clark 2015, supra note 36. 
76

 Clark 2010, ibid at 30.  
77

 Ibid at 33-35. 
78

 Ibid at 35.  
79

 Clark 2015, supra note 36 at 21. 
80

 Ibid at 23. 



   

25 

 

experience and the full seriousness of the harm that they suffered.
81

 Survivors also wanted 

behavioural change on the part of offenders and thought that counselling and education should be 

an available remedy.
82

  

 One particularly interesting finding in Clark‘s study involved survivor opinions on 

punishment. Clark found that survivors were mixed when it came to their views on this issue. For 

those who did want to see the offender suffer a concrete penalty, they worried about the backlash 

they would receive for this desire. According to Clark, 

[survivors] noted that it fed into public misconceptions that they were vengeful and/or 

deranged. The idea that victim-survivors would be excessively punitive is rarely 

questioned, yet research does not support the public perception that victim-survivors of 

sexual violence are particularly vengeful towards perpetrators compared with those who 

have not been victims. 

 

Furthermore, even though some survivors do desire some form of punishment, Clark found that 

they wanted fair punishments in line with what was used for other, similar offences.
83

 

Consequently, her study showcased how it is important to trust survivors when they speak about 

their justice interests and not assume that they are all too consumed with a need for vengeance to 

be able to think clearly about fair redress in their situations.  

 McGlynn and Westmarland also conducted a series of interviews with survivors in the 

UK as they were developing their concept of kaleidoscopic justice. They too discovered that 

survivors embraced both restorative and retributive principles, often at the same time, when it 

came to responding to the offender who hurt them.
84

 Individual justice interests were complex 

and shifting depending on circumstance. The survivors in their study reported that justice 
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required consequences, though the criminal law system did not always manage to do this in a 

manner they found satisfactory.
85

  

Justice was also about recognition and survivors wanted others to witness the pain that 

they experienced.
86

 Recognition was, to them, about being seen as someone who matters enough 

that they should be protected and helped by their community. The criminal law system can offer 

some forms of recognition, but survivors talked about the need for recognition from those close 

to them as well.
87

 Justice was also related to dignity. Many survivors in this study talked about 

how they felt dehumanised and treated cruelly by the criminal legal system.
88

 Not only was their 

suffering not seen, it was trivialised. Justice, for these survivors, required that the system and 

society treat them with compassion and respect.  

 In McGlynn and Westmarland‘s study, participation was also important. Survivors 

wanted to be able to tell their story, but also to be able to dialogue with the other actors in the 

process.
89

 In the criminal system, the survivors they interviewed did not feel that they were able 

to say much and have it heard. In a more optimal system, they would be able to ask questions 

and make recommendations. One particular interviewee stated that while she thought that the 

judge was making decisions in her best interest, she was not being consulted on what those 

interests actually were.
90

 The women McGlynn and Westmarland interviewed pushed back 

against a system that was supposed to bring them justice but did not even bother to ask them 
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what they wanted or needed and was not prepared to take any response to these questions 

seriously.  

 Finally, survivors participating in this study saw justice as social connection. According 

to McGlynn and Westmarland, connectedness is about, 

…belonging in society, being recognized, being treated with dignity, having a voice. It is 

about receiving societal support in the aftermath of trauma, including financial assistance. 

It is about being recognized. Fundamentally, connectedness as justice is about redressing 

a victim-survivor‘s shattered sense of belonging; the justice interests thereby reflecting 

the harms and impacts of sexual violence.
91

 

 

When someone is sexually assaulted, their sense of humanity can be gravely impacted.
92

 They 

often no longer feel safe within their community and where they live.
93

 Furthermore, they are 

frequently treated with distrust when they talk about what happened to them.
94

 A just world, 

McGlynn and Westmarland suggest, would respond with empathy and take on the responsibility 

of trying to make a person feel like a valued and protected member of society again.
95

 Justice, in 

this manner, is embodied, ―created and sustained by active support in society‖.
96

 Connectedness 

as justice would go beyond the individual as well and embrace the need for prevention.
97

 It 

would see sexual assault as a social problem, not simply one of individuals, and something that 

everyone should have a part in preventing and responding to.  
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 In another study from Australia, several researchers explored the justice perspectives of 

women with disabilities who had faced violence.
98

 Similar to other articles covered in this 

chapter, these women described a need for voice and validation. However, recognising how 

much disability impacted their lives was crucial to truly understanding their justice needs and 

interests in the wake of violence. According to the researchers, "[these] women's perceptions of 

justice underline how narrow, remote and often irrelevant formal criminal justice responses are 

in meeting women's justice ideals".
99

 Unlike Daly and Koss, these researchers were unable to 

separate legal justice from survival needs. Almost all of the women that they interviewed 

stressed how difficult it was to access justice when the criminal law system ignored their 

disability needs.
100

 For many, their abuser was also their caretaker, and while justice from the 

legal system sometimes resulted in the violence ending (at least temporarily), it was often at the 

cost of the care that they required.
101

 Consequently, without an intersectional understanding of 

their circumstances and the impact that legal processes could have on their lives, justice was 

difficult, if not impossible, to obtain.
102

 

 Like the authors discussed above, I conducted interviews with survivors in order to better 

understand what justice interests/needs they have in the wake of an assault. Most of the research 

that has been done so far has taken place in Australia, the UK, and the US. To date, no Canadian 

data has been produced on this subject and thus I am adding regionally specific data to an area of 

                                                 

98
 McCulloch et al, ―Justice Perspectives of Women with Disability: An Australian Story‖ (2021) 27:2 International 

Review of Victimology 196. In this article, violence most often referred to sexual assault or family violence. 
99

 Ibid at 197. 
100

 Ibid at 205. 
101

 Ibid.  
102

 Crenshaw 1991/1989, infra note 154.  



   

29 

 

research that needs more scholarly attention overall, particularly with the recent calls for reform 

in the area of sexual assault law. 

However, while I respect the concerns about the scope of justice that scholars such as 

Daly and Koss have, I have rejected the idea that survival and therapeutic interests must be—or 

even can be—separated from an understanding of justice. Instead, I support the much more 

comprehensive understanding of justice as articulated by McGlynn and Westmarland with their 

kaleidoscopic description of the concept. The survivors that I interviewed were almost 

unanimous in their commentary on how justice was a broad concept that required more than just 

an affirmation of their strict legal rights. Even if a court were to convict and imprison their 

abuser, if they lost their job as a result of the trauma they experienced because of the sexual 

assault, they would not feel justice had been served as they were still suffering from the assault 

in a way that was ignored by the legal system. Justice to the women I spoke with was as much 

about the support that they needed to help them deal with the harms they experienced as it was 

about responding to the offender. I agree with Daly that it is important to be clear about the 

concepts we are talking about, though I am less interested in empirical comparisons of legal 

processes than I am at exploring what justice means in totality to survivors. Because of this, I 

decided it was important to capture the full range of opinions and perspectives on justice that 

survivors have, rather than to try to constrain my interviews to only the justice interests 

connected to the criminal law system that were  identified by Daly.  

As such, one of the most important contributions that my dissertation makes to this field 

is to expand how legal justice is conceptualised in the context of sexual assault. When I began 

my research, I was primarily focused, like many other scholars, on matters within criminal law. 

However, in speaking with survivors, I found this to be too limiting an approach. Not only were 
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survivors accessing different legal processes than I anticipated in pursuit of redress that fit their 

needs, I discovered that some of the most important things that survivors wanted were not being 

discussed at all. For example, one finding from my work that differs from most of the other 

literature is the importance of financial recompense for survivors, particularly through the 

Criminal Injuries Compensation Board. The importance of a legal entitlement to compensation 

was a consistent theme throughout my interviews, even if not explicitly stated as such. Thus, the 

justice that many of the survivors I interviewed sought was not found solely in the realm of 

criminal law. Instead of trying to limit or constrain what justice interests should be considered, I 

found it necessary to widen my perspective and listen to how survivors were attempting to find 

justice in their everyday lives.  

Furthermore, much of what I heard from my interviews helped illustrate the need to 

understand that justice is not the exclusive domain of the law. While the law is often a 

component of justice, particularly when one considers how much broader legal interests are for 

survivors outside of just the criminal system, they also have needs that exist outside of the legal 

system as a whole. It may be easy to dismiss these needs as ones that the legal system does not 

need to concern itself with. However, the reality is that survivor justice interests are often 

intertwined. As stated above, the conviction of an offender may mean little if the survivor has 

lost her job as a result of being assaulted. Though the law cannot solve every social problem, so 

many of the women that I interviewed told me that the legal system would not address the harms 

that they suffered and was not willing to listen to them explain what their needs were. They felt 

that the legal system was a space of limitations and obstacles. Every process was a silo, 

disconnected from other services and options.  While it is impossible for the law to fully address 
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the harms caused by sexual assault, the survivors I spoke with helped me see how the legal 

system could do much more to support survivors, even outside of their strict legal interests.  

1.2 Dissertation Overview 

In this first chapter of my dissertation, I began by outlining the serious nature of sexual 

assault and situating this particular offence within the context of recent global conversations and 

protest movements. From this broad overview, I moved to contextualising my research question 

to show how it responds to an urgent need for more information and understanding on the issue 

of justice and sexual assault through the diverse and multi-faceted perspectives of survivors. I 

also identified the primary area of research my dissertation falls within and canvassed the 

available literature to show how my work constructively adds to this conversation.  

Following from the introduction, in Chapter 2, I set out the theoretical foundations of my 

dissertation, looking at feminist and intersectional theory as they relate to the subject of sexual 

assault and justice. In Chapter 3, I review other needed contextual information by examining the 

statistical information on sexual assault in Canada, as well as canvassing the law that governs 

this offence. Finally, I describe several of the legal processes survivors may choose to pursue in 

the aftermath of an assault.  

In the fourth chapter, I address the methodological foundations of my dissertation, 

specifically, intersectional feminist standpoint epistemology and grounded theory. I illustrate 

why both of these methodologies are appropriate to help answer the questions that I am asking. I 

then detail the construction of my interviews, from the choices I made while preparing my 

materials to what I learned as I conducted them. To finish, I explain the coding process I applied 

when sorting through my interview data, and show how I arrived at the four central themes I use 

in this dissertation: harms and healing, accountability, punishment, and 
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restorative/transformative justice. These themes are consistent with the findings from other 

jurisdictions; however, my emphasis on looking at justice as broader than criminal law concerns, 

extending past even the boundaries of the legal system as a whole shapes the breadth and content 

of each, particularly the chapter on healing.  

My fifth chapter signals the beginning of my analysis of results from my interviews. I 

start by addressing harms and healing, an aspect of justice that is not always connected to the 

legal system, but which survivors identified as crucial to any attempt at obtaining justice. I begin 

by canvassing the harms of sexual assault, then move onto the types of healing that survivors 

identified as important. This includes a need for agency and power, validation, social support, 

and compensation. The overall theme of this chapter addresses the imperative to recognise that 

justice needs are broader than what is currently offered in the legal system, and that survivors 

want to see more overlap between the various systems survivors access in the aftermath of an 

assault.  

In my sixth chapter, I deal with the concept of accountability, interrogating what it means 

to survivors. They stressed the importance of needing accountability from the offender, but also 

described a desire for social accountability from the people in their lives and the institutions in 

their communities. The central themes of this chapter deal with the need for offender behaviour 

change, education, protection of the survivor, and social condemnation.   

Following this discussion on accountability, I speak to the often related, but also distinct, 

concept of punishment. In this seventh chapter, I discuss what survivors think about punishment 

and what purpose it serves in the aftermath of a sexual assault. This involves problematising the 

concept of imprisonment and exploring the conflicted feelings survivors have on this subject.  
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Finally, my eighth chapter deals with issues of restorative and transformative justice. Having 

looked at accountability and punishment, largely within the context of the criminal law system, I 

explore alternative options and the complex emotions survivors have in regards to some of these 

innovative approaches. I also discuss the fraught nature of ―community‖.  

In my final chapter, I address some of the potential reforms and changes to the legal 

system that arise from the interview data that I have collected. Harkening back to the literature 

review on justice interests from the first chapter, I set out what justice meant to the survivors I 

spoke with, and detail how their needs and interests can be incorporated into our current legal 

system, and what sort of radical changes may be needed in order to foster a legal system that 

better helps survivors obtain justice. Through this, I provide readers with a general summary of 

the dissertation and point to further areas of research that should be explored. I also highlight 

some of the limitations of this research, particularly in regard to the scholarship on Indigenous 

Peoples and restorative justice in Canada.
103
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Chapter 2: Theoretical Frameworks: Feminism and Intersectionality  

2.1 Introduction 

To explore the question of justice for sexual assault survivors, I use two theoretical 

frameworks to guide my work: feminism and intersectionality. In this chapter, I outline the 

philosophical underpinnings of these frameworks, addressing issues such as the differences 

between sex and gender and how this distinction relates to sexual assault. I will also show how 

feminist theory is strengthened when discussed in conversation with intersectional theory by 

illustrating just how complex and diverse the category of women is and what implications this 

has when researching sexual assault, especially when speaking to survivors directly. 

2.2 Feminist Thought on Sexual Assault 

2.2.1 A Very Brief Definition of Feminism 

Feminism is ―a movement to end sexism, sexist exploitation, and oppression‖.
104

 It 

stresses the importance of equality for all people, but identifies women as an oppressed class 

within society. To use feminist theory means that one must seek to both understand why sex and 

gender-based discrimination occurs, and to actively work to change this reality. Given issues 

such as violence against women,
105

 pay discrimination and unequal employment opportunities,
106
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inadequate political representation,
107

 and reproductive injustice,
108

 full equality for women has 

yet to been obtained.
109

 Consequently, according to Susan Faludi,  

Feminism asks the world to recognise at long last that women aren‘t decorative 

ornaments, worthy vessels, members of a ―special interest‖ group. They are half… of the 

population, and just as deserving of rights and opportunities, just as capable of 

participating in the world‘s events, as the other half. Feminism‘s agenda is basic: It asks 

that women not be forced to ‗choose‘ between public justice and private happiness. It 

asks that women be free to define themselves—instead of having their identity defined 

for them, time and again, by their culture and their men.
110

 

 

Feminism, therefore, is about achieving full personhood, both socially and legally. Thus, it is a 

necessary theoretical framework to use when working through the complexities of sexual assault, 

a gendered crime that denies women their full autonomy.  

2.2.2 The Radical/Liberal Divide 

When parsing through feminist thought on sexual assault, one of the major divisions that 

must be addressed is the radical/liberal divide. There are multiple ways of understanding and 

embodying feminism, to the extent that it is perhaps more useful to talk about feminisms;
111

 

however, the radical/liberal distinction is particularly valuable to discuss when dealing with 

matters potentially engaging state action.  
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Liberal feminists believe that gender/sex equality can be achieved within existing legal, 

political, economic, and social structures.
112

 While extensive reforms are needed, they are seen 

as attainable through methods such as governmental lobbying and legislative changes. Radical 

feminists, on the other hand, do not think that most social institutions can be salvaged.
113

 For 

them, the changes needed to produce an equitable world are often too extensive to be obtained 

through legal or other reforms. Instead, they argue that societal institutions need to be completely 

reimagined, from the legal system, to the ways in which gender norms are conceptualised, to the 

foundations of socio-economic equality.
114

 Furthermore, while liberal feminists have a wary 

relationship with political and social institutions, radical feminists see the state as an actor who 

can and often does harm its citizens.
115

 For example, the state is the only actor in society that can 

legally take away a person‘s liberty. A state can declare war and require its citizens to 

participate. While the state is capable of many positive actions, the embedded nature of 

oppressive systems such as patriarchy, economic inequality, and white supremacy often result in 

state violence that has devastating effects on marginalised members of a community.  

 During the 1960s-1980s, liberal feminists sought to address the effects of patriarchy, they 

generally worked through and with the state to both prevent and deal with the aftermath of sexual 

assault.
116

 They lobbied and pushed for changes to criminal law that would protect women from 

violence. Legal reforms such as the criminalisation of spousal rape were a result of liberal 
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feminist activism.
117

 Radicals, on the other hand, often worked outside of state structures. They 

did not believe that what they perceived to be increased state violence would be an effective 

method of addressing the effects of patriarchy, and chose instead to create alternative services 

and structures within communities that would help women who had been subject to male 

violence, and to focus attention on the need to eradicate the norms that lead to gender and sex-

based violence.
118

  

 In the context of this dissertation, liberal feminism focuses on improvements to the 

traditional legal system as a method of trying to secure just outcomes for survivors. 

Improvements to criminal trial processes and a focus on the leniency and disproportionality of 

sentencing are potential avenues of liberal reform.
119

 Radical feminists, on the other hand, look 

to alternative justice potentials, such as transformative justice, which build new structures based 

on different norms than the traditional system. These two different conceptions of how to 

approach the concept of justice have led to significant divisions in sexual assault law theorising 

which will be explored in depth in Chapter 8.  

2.2.3 The Causes of Sexual Assault 

Much of feminist philosophy, regardless of where one sits on the liberal/radical spectrum, 

shares some foundational beliefs about sexual assault; namely that it is a crime intimately related 

to power, inequality, and misogyny.
120

 According to Catherine MacKinnon, ―[to] be rapable, a 
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position which is social, not biological, defines what a woman is.‖
121

 Sexual assault is not only 

about a desire for sex, but a violent example of how male dominance is enforced in society. 

There is no ―natural‖ impulse to rape that drives men to hurt others. Instead, it is a system of 

power—specifically the patriarchy—that creates a social structure that conditions men to 

terrorise women and assert power over them.
122

 

 According to Lorenne Clark and Debra Lewis, not only is rape an issue of patriarchy and 

misogyny, but of capitalism as well. In Rape: The Price of Coercive Sexuality, the authors 

explore how women have been treated as property, both under the law and within social 

norms.
123

 In a system where everything can be purchased and where wealth implies power, 

women are just one more thing that men can buy in order to prove their dominance.
124

 As women 

have not always been considered people under the law, and to this day are considered less than 

men, women lack power and are often forced into situations where access to their bodies is sold 

in order for them to survive. This type of thinking undergirds the idea—one that was formerly 

enshrined in law—that when a man marries a woman, he then owns his wife‘s sexuality, 

implying that her consent to sex is irrevocable. It is also a factor in cases where men with power 

over women‘s financial futures use their position to coerce sexual favours from unwilling 

participants. For example, the recent Weinstein scandal and resulting #MeToo movement 
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discussed in Chapter 1 show that even relatively powerful women can be trapped by a 

patriarchal-capitalist approach to sex.  

 However, there are also scholars who stress the importance of understanding rape in a 

much more nuanced manner. For example, Beverly McPhail implores researchers and advocates 

against sexual violence not to limit their understandings of sexual assault to just theories of 

dominance and power. She outlines a variety of reasons for sexual assault in an attempt to create 

a more comprehensive (but not exhaustive) model of rape etiology that includes not only issues 

of power, dominance, and economics, but normative heterosexuality, intersectionality, 

constructions of masculinity, and embodied sexual practice.
125

 She also identifies different types 

of risk factors, such as psychological, environmental, situational, developmental, and biological, 

that combine with these theories for further explicative power.
126

 Her goal is to show that the 

causes of rape are complex and deserve a more contextual and situational approach to 

understanding why this type of violence occurs and what can be done to prevent it.  

2.2.4 Sex, Gender, and Violence: How Definitions of What/Who Men and Women Are 

Impact Sexual Assault Theory 

Intimately connected to these feminist theories on sexual assault are a number of analyses 

regarding the nature of sex and gender. Much of both feminist and queer theory separates sex 
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and gender, rejecting the notion that these two concepts are one and the same.
127

 Instead, sex is 

understood as a biological term referring to a person‘s body. Determining sex requires looking 

not only at the physical structures of a body (the genitals and secondary sexual characteristics), 

but also chromosomes and hormones. Most people are classified at birth as either male or 

female; however, a greater spectrum within these two categories exists as well that is not often 

recognised.
128

 One‘s biological sex determines certain physical realities,
129

 but much of what 

society considers sex-based differences fall instead under the category of gender. 

Gender is a contested term. Much of feminist activism has protested the idea that sex 

determines traits such as personality, intelligence, or in the context of this dissertation, the 

supposed biological impulse to rape (which is, instead, a patriarchal social norm). Instead of 

seeing gender as innate or as reflective of one‘s sex, gender is a concept that exists in addition to 

the physical body. Science has challenged the idea that men and women have different brains 

and opposing ingrained behaviour patterns,
130

 so explaining gendered conduct relies on also 

understanding social norms and pressures.  
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As succinctly put by Simone De Beauvoir, ―[one] is not born, but rather becomes, a 

woman.‖
131

 Society—or at least western society as it applies to white people—expects women to 

be kind, nurturing figures; they are taught to act in this manner and punished when they do not 

conform. Men are assumed to be inherently adventurous leaders and are encouraged from birth 

to emulate these types of behaviour.
132

 However, given the existence of confident female CEOs 

and compassionate male nurses, this type of strict behavioural binary cannot be a simple 

biological rule.
133

 Furthermore, gender roles are something that have been controlled and 

manipulated by societies at large throughout history (and applied differently depending on other 

aspects of a person‘s identity, such as race, sexuality, or disability).
134

 What was acceptable 

behaviour of men and women a century ago is very different from what is considered appropriate 

today. Given the frequency with which gender roles have shifted over time—not to mention 

among different cultures—gender and the behaviours associated with it must be, at least in part, 

an adaptable phenomenon. 

This falsified dichotomy between men and women, according to theorists like Sandra 

Bem, is harmful. She argues that psychological health is often tied to embracing androgynous 

characteristics.
135

 Men and women should embrace both feminine and masculine behaviours; 
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attempting to adhere to only one category of expression is limiting and likely to have negative 

consequences. Thus, it is unnatural to expect women to be perfect, submissive caretakers. 

Women can be just as brash and forward as men, and men can be shy and quiet. To deny people 

the ability to express themselves as they see fit is unnecessarily constraining and potentially 

harmful.  

Bem‘s early work, though it challenged the rigid sex/gender binary of the time, also 

maintained this dichotomy with her use of masculine and feminine categories of behaviour. Later 

in her life, Bem shifted her analysis and stated that we should allow, 

a thousand categories of sex/gender/desire [to] begin to bloom in any and all fluid 

permeable configurations and, through that very proliferation, that we thereby undo… the 

privileged status of the two—and only two—that are currently treated as normal and 

natural.
136

 

 

In the 1960-70s, suggesting that men and women should embrace androgynous behaviour was 

revolutionary in western society, but understandings of gender and sex changed in the following 

decades, further undermining the idea that strict masculine and feminine behaviours even exist.  

Another influential thinker in the area of gender theory is Judith Butler. The idea that 

gender is a social construct is often attributed to her, though her actual theory is more 

sophisticated. To her, gender is not just a social construct, but a social performance.
137

 What 

gender means shifts and changes throughout time based on how people perform gender in their 

daily lives.
138

 This implies that gender is fluid, another challenge to the idea that gender/sex is 

biologically fixed. However, gender is not something, at least according to Butler, that can be 
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changed on a whim. A gender performance is the repeated practice of actions that have already 

been given meaning by society.
139

 These actions can be challenged and influenced, but it is not 

as simple as individuals choosing to behave in certain manners. Performances are interpreted and 

given meaning by the people who view them. Individuals trying to change the meaning of these 

performances can have some effect, but it is a slow process that might not result in the outcomes 

desired by the performer, including backlash and even violence. Thus, while gender is a social 

construct, Butler does not believe it is an overly malleable concept that can be changed on a day-

by-day basis. To reach Bem‘s world of thousands of genders and sexes would take substantial 

systemic effort to influence society at large. 

These discussions of gender and sex deeply influence any analysis of sexual assault. For 

example, there are a number of rape myths that attempt to minimise the seriousness of the 

offence by suggesting that rape is a natural, inevitable occurrence.
140

 From this perspective, there 

is no point in trying to change the behaviour of men as they are merely responding to a biological 

imperative. However, there is little evidence that men are biologically predisposed to violence 

and sexual promiscuity.
141

 Instead of being a natural consequence of human behaviour, sexual 

assault is a choice.  
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Gender also influences the way that women experience sexual assault.
142

 A ―good‖ (i.e. a 

real) victim can only behave within limited parameters or her allegations of abuse are suspect.
143

 

Certain women, particularly those that are racialised, disabled, and/or sex workers, are seen as 

inherently less capable of being harmed because of pernicious stereotypes about their 

identities.
144

 Sexual assault can even be a method of enforcing patriarchal norms on women who 

are seen, as Butler would describe, as deviating from proper feminine performance.
145

 This type 

of weaponised gender enforcement has been explored in the context of domestic violence where 

women are abused by their husbands for failing to fulfil their ―proper‖ role as the feminine 

caretaker of the family.
146

 Sexual assault has also been used against lesbian and bisexual women 

as a method of punishing them for their deviant sexuality.
147

 Thus, the way that gender is 

conceptualised in society has important implications for understanding sexual assault.  
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2.3 Intersectionality and Anti-Essentialism 

As feminism is a pluralistic movement, one of its greatest challenges has been—and still 

remains—how to deal with the difficulties of essentialism. Essentialism assumes that ―the 

experience of being a member of the group under discussion is a stable one, one with a clear 

meaning, a meaning constant through time, space, and different historical, social, political, and 

personal contexts‖.
148

  Yet individuals have multiple facets to their identity that interact 

differently with overlapping systems and structures of power. For example, one‘s experience of 

gender (which, as a concept, is already complex and very dependent on the experiences and 

perspectives of each individual) is deeply impacted by other aspects of one‘s identity, such as 

race, sexuality, or ability. Even within the category of ―women‖, the experience of sex and 

gender is fluid and unfixed.  

Consequently, feminism can be harmful when the category of ―women‖ is treated as a 

universal, non-differentiated identity and the full diversity of its members ignored. Using large, 

easy-to-recognise identity groups can be a powerful political strategy,
149

 though doing so risks 

minimising or erasing how dissimilar the realities of women can be from one another. For 

example, how a white, urban, middle-class woman experiences the crime of sexual assault and 

the processes of justice is likely to be quite divergent from the experiences of an impoverished, 

rural, Indigenous woman. The strategies needed to address the specific problems of these two 

people likely differ, and if these types of disparities are not directly acknowledged, some women 

will find that their needs are not being met or even addressed by the feminist movement.   
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The use of essentialism as a critique of feminism gained momentum in the 1980s and 

1990s when women from marginalised communities began demanding increased representation 

within feminist movements.
150

 While the problems stemming from essentialism were not new 

complaints, the rise of the third wave of feminism in this time period centred on bringing issues 

of diversity to the forefront of feminist dialogues and working to make feminism more 

inclusive.
151

 

These criticisms can also be applied to feminist legal theory. According to Angela Harris, 

―[to] be fully subversive, the methodology of feminist legal theory should challenge not only 

law's content but its tendency to privilege the abstract and unitary voice‖; a feminism that refuses 

to acknowledge its own struggles with gender essentialism is unable to do this.
152

 When the law 

is applied without any nuance or understanding of difference, the experiences of actual people 

are abstracted away. Feminist legal theory seeks to incorporate a gendered perspective into legal 

analysis, but this must be with the knowledge that gender is not one universal experience. When 

feminism neglects to do this, women are forced to ―choose pieces of [themselves] to present as 

wholeness‖.
153

 Instead of being defined by men, women are denied their full identity by other 

women with more power, ensuring that feminist efforts only undermine certain oppressions, 

leaving others to flourish unacknowledged and unchallenged.  

                                                 

150
 Nancy E Dowd & Michelle S Jacobs, eds, Feminist Legal Theory: An Anti-Essentialist Reader (New York: New 

York University Press, 2003) at 9; Daisy Hernandez & Bushra Rehman, eds, Colonize This!: Young Women of 

Colour on Today's Feminism (Berkeley, CA: Seal Press, 2002); Chandra Talpade Mohanty, Feminism Without 

Borders: Decolonizing Theory, Practicing Solidarity (Durham, NC: Duke University Press, 2003). 
151

 For example, see this edited volume by Rebecca Walker who coined the phrase ―third wave feminism‖: Rebecca 

Walker, ed, “To Be Real”: Telling the Truth and Changing the Face of Feminism (New York: Anchor Books, 

1995). 
152

 Angela P Harris, ―Race and Essentialism in Feminist Legal Theory‖ (1990) 42 Stan L Rev 581 at 585 [Harris 

1990].  
153

 Ibid at 589. 



   

47 

 

Intersectionality is a theory that challenges the inevitability of essentialism and seeks to 

ensure that feminism does not neglect the voices and needs of the most marginalised. The term 

was coined in the 1980s by Kimberlé Crenshaw, a Black American law professor, though the 

concept has been used by racialised women for many years.
154

 Crenshaw‘s initial work on 

intersectionality focused on how it is impossible to easily separate the varying parts of people‘s 

identities when trying to determine how and why legal discrimination occurs. To explain, she 

uses the example of a four-way traffic stop:  

Discrimination, like traffic through an intersection, may flow in one direction, and it may 

flow in another. If an accident happens in an intersection, it can be caused by cars 

travelling from any number of directions and, sometimes, from all of them. Similarly, if a 

Black woman is harmed because she is in an intersection, her injury could result from sex 

discrimination or race discrimination.
155

 

 

If a Black woman experiences an incident of discrimination, it is often impossible to differentiate 

how sexism and racism influenced this treatment. Perhaps issues of class, sexuality, or ability 

were also implicated. Intersectionality, therefore, insists on seeing individuals as their whole 

selves, with identities that cannot be broken down into separate pieces when convenient.  

However, given the way that law works, this approach to identity and its correspondence 

with power and oppression is often neglected as it is harder to prove such complex intersections 

in the courts. Instead, situations are simplified, but this can leave individuals without recourse for 

the specific form of discrimination that they have experienced. For example, women are 

                                                 

154
 See: Kimberlé W Crenshaw, ―Intersectionality, Identity Politics, and Violence against Women of Colour‖ (1991) 

43 Stan L Rev 1241 [Crenshaw 1991]; Kimberlé W Crenshaw, ―Demarginalizing the Intersection of Race and Sex: 

A Black Feminist Critique of Anti-Discrimination Doctrine, Feminist Theory and Antiracist Politics‖ (1989) U 

Chicago Legal F 139 [Crenshaw 1989]. See also: Angela Y Davis, Women, Race and Class (New York: Random 

House, 1982); Patricia Hill Collins, Black Feminist Thought: Knowledge, Consciousness, and the Politics of 

Empowerment (New York: Routledge, 1990); Beverly Guy-Sheftall, ed, Words of Fire: An Anthology of African-

American Feminist Thought (New York: The New Press, 1995).  
155

 Crenshaw 1989, ibid at 149. 



   

48 

 

statistically paid less than men for the same amount of work. But if women in a particular 

company were to challenge their employer about this type of discrimination, how would the 

courts deal with the fact that while women make less than men, racialised women make less than 

white women?
156

 Addressing only one facet of oppression can hide the full scope of inequities.  

Crenshaw also stressed the importance of looking at intersectionality through a structural 

lens. Different types of oppression can interact, creating a web of barriers and challenges unique 

to a person‘s specific circumstances. She argues that, 

[intersectional] subordination need not be intentionally produced; in fact, it is frequently 

the consequence of the imposition of one burden that interacts with preexisting 

vulnerabilities to create yet another dimension of disempowerment.
157

 

 

As in the example earlier in this chapter, the white, urban, middle-class woman and the rural, 

impoverished Indigenous woman face entirely different realities when it comes to dealing with 

sexual assault in their lives. While both belong to the category of ―women‖, sexual violence will 

affect each in disparate ways. Marginalised women, for instance, often do not have the same 

level of access to redress as more privileged women, and also face interconnected and 

compounding harms based on their marginalised status.
158

 Where a white woman may feel 

comfortable going to the police, an Indigenous woman may fear that the authorities will not 
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believe her or even harm her because of her Indigenous identity.
159

 Recent studies from Patrina 

Duhaney show that Black women in Canada experience these types of structural oppressions in 

the context of intimate partner violence.
160

 The intersection of racism and sexism in their lives 

creates a system where reporting the violence that they experience becomes a harrowing ordeal 

that sometimes results in their own criminalisation.
161

 

 Implementing an intersectional approach to feminism requires significant and ongoing 

efforts to deconstruct and challenge perceptions of what is fair and just according to more than a 

singularly-focused gendered lens.
162

 Such an approach is needed if feminism wishes to engage in 

systemic change that benefits all women, regardless of how they experience sex and gender, or 

what the other facets of their identity may be. While some essentialism is necessary for any 

activist group, it must be done consciously by a movement that has fully thought through the 

implications of their actions. In the end, intersectionality asks that feminists ―define complex 

experiences as closely to their full complexity as possible and that we not ignore voices at the 

margin‖.
163
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2.3.1 Critiques Against Carceral Feminism 

Many intersectional theorists have argued that the mainstream feminist movement has 

relied too heavily on the state to prevent violence against women and has labelled those who 

work primarily with the police and courts in an attempt to address gender-based violence as 

‗carceral feminists‘.
164

 These critics argue that instead of reducing harm, the state often enacts 

further violence against marginalised communities, leaving them in an even worse position than 

before the state intervened. Much of mainstream feminist activism and reform has focused on 

liberal conceptions of change which largely ignore the challenges of essentialism and rely on a 

very individualised conception of rights, ignoring community-level harms.
165

 Sherene Razack 

cautions against this type of approach to law reform as it limits the way that groups and 

individuals can talk about and conceptualise how violence and discrimination affect them. As she 

explains, ―[when] women and other oppressed groups articulate the problems of our daily lives 

using the concept of rights and all that it entails, we are consciously or unconsciously squeezing 

our lived experience into a pre-ordained mould.‖
166

 The legal system was created by some of the 

most privileged individuals in society and it is maintained largely by the same group of people. 

The stories that it tells and understands are not necessarily the stories of marginalised individuals 
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and their communities, and this leads not only to a system that fails to meet the needs of some of 

its members, but actively harms them as well.  

Women of colour have continually highlighted how many feminist reforms have had 

unintended consequences. For example, US studies show that mandatory arrest regimes for 

domestic violence are disproportionally enforced in racialised communities, meaning that 

racialised men are arrested more frequently than white offenders and tend to receive harsher 

sentences and repercussions for their behaviour.
167

 Racialised women are then put into the 

position of having to choose whether to protect themselves or their community.
168

 If they report 

their abuser, he will be taken by a racist state that may harm him far beyond the retributive 

requirements of criminal law. He will be removed from his community, unable to support his 

family or friends.
169

Additionally, women themselves have been harmed by reforms meant to 

protect them. For instance, under mandatory arrest regimes, abused women can be arrested if 

they engage in violent resistance against their partner, the primary aggressor.
170

 Instead of 

helping women flee abuse, these regimes criminalise them, introducing an array of complications 
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into their lives, and undermining their attempts to legally challenge their abusers as now they are 

seen as equally contributing to (and in some instances, solely responsible for) the violence .
171

 

While these criticisms are powerful and deserve serious consideration, it is also important 

to recognise that liberal feminist responses to violence in the past were often much more nuanced 

than some contemporary critiques imply. According to Lise Gotell, ―achieving harsh punishment 

for sex offenders was never a principal goal [of the movement] and was… often explicitly 

disavowed‖ by liberal feminists during the 1970s-90s.
172

 Unfortunately, despite feminist 

emphasis on prevention and systemic change, legal reforms dealing with sex and gender-based 

violence resulted in punitive regimes. This was in part a consequence of the rise of neo-

liberalism and its emphasis on individual responsibility,
173

 but also a lack of acknowledgement 

of the warnings of more marginalised women. Instead of finding partnerships among other 

groups of feminists who were trying to create innovative, non-state-based solutions to the 

problems of sex and gender-based violence, liberal feminists found their reform efforts co-opted 

by other political movements and interests, resulting in legal changes that satisfied few. Reforms 

to sexual assault law became too focused on individuals rather than systemic issues of power and 

privilege. However, despite these issues with state-centric legal reform, Gotell cautions that an,  

endorsement of a rigid, anti-carceral stance treats the question of criminalisation as an all-

or-nothing affair. The contradictory implications of feminist law reform are ignored, 

along with the possibilities of progressive engagements with criminal law.
174
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While criticisms against carceral feminism should be thoughtfully engaged with, there is also 

value in attempting to understand and improve the system that currently exists. Feminists have 

won many important victories in terms of legal protections.
175

 While none of these 

accomplishments have succeeded in bringing about total equality for women (and some have 

caused additional harm to some women), it is unlikely that the traditional criminal law system is 

going to be fully dismantled in the immediate future, so efforts to improve what exists are 

necessary. Furthermore, given the diversity of women and their interests, some may have justice 

needs that still require the traditional system‘s mechanisms.  

2.4 Conclusion 

As I have shown in this chapter, understanding sexual assault requires looking at the 

social constructions underlying this crime. Starting with a feminist lens, I examine the gendered 

nature of this crime, from who it affects to why and how this type of violence is perpetuated. 

However, trying to comprehend the full scope of the problem requires looking beyond just sex 

and gender and acknowledging how the full complexity of people‘s identities impacts the 

realities of sexual assault. While women are the most frequent victims of sexual assault, not all 

women will experience this type of violence in the same way, nor will they have access to the 

same methods and avenues of redress. Given that my research question involves understanding 

justice from the perspective of survivors, intersectionality is essential for understanding the 

diverse experiences and needs of the women that I spoke with.
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Chapter 3: Defining Sexual Assault: Statistical Evidence, Legal Definitions, 

and Formal Processes 

Sexual assault is a complex social problem. Thus, to give context to the question of what 

survivors want in terms of justice for this crime, in this chapter I review the statistics and legal 

frameworks that govern this area. I begin by addressing some of the statistics related to this 

offence in Canada. By recognising how many people this crime affects and who these people are, 

it is easier to apprehend the urgency we should feel when approaching issues involving sexual 

assault.  

Also important is the fact that my research has been conducted in a specific legal 

jurisdiction. While much of the literature I examined in Chapter 1 dealt with international 

scholarship, in this dissertation, I am looking at sexual assault from a Canadian perspective. As 

such, in this chapter I review what Canadian law says about sexual assault, from the basic 

Criminal Code provisions that define the offence, to some of the most important jurisprudence 

that has been crafted throughout the years. From there, I delve into the realm of sentencing and 

how it pertains to this crime as this is the stage of a criminal law process where consequences, 

often associated with justice, are applied.
176

  

This baseline understanding of sexual assault through the written law, however, does not 

capture the full scope of what sexual assault looks like in Canada. Consequently, I discuss what 

it means to report a sexual assault to the police and what the steps are in a criminal trial. I also 

touch on some of the other legal avenues available to survivors, particularly the use of civil suits 

and, in Ontario, the (now former) Criminal Injuries Compensation Board, as well as restorative 
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and transformative justice. While this chapter is only a brief overview of these topics, it is meant 

to give readers enough information to understand the landscape of choices survivors currently 

have when attempting to obtain justice in the wake of an assault.  

3.1 The Numbers Game: What Do Statistics Reveal About this Offence? 

According to the General Social Survey (GSS) on Victimization, over 940,000 

individuals in Canada were sexually assaulted in 2019
177

 This number comes from a survey that 

asks Canadians to report all incidents of criminal victimisation whether they have informed the 

police or not. This number is likely an underestimation of how many sexual assaults occur in 

Canada every year. For example, many individuals do not report their assaults to the police, 

citing reasons such as believing that the assault was not important enough, a trend that is likely 

mirrored in the GSS data.
178

 There are probably also a number of people who do not recognise 

what happened to them as a crime
179

 and many who do not feel comfortable disclosing such 

information to a stranger on the phone or typing it into a survey form.  Additionally, there are 

many groups that are difficult to access for the purposes of a survey, such as minors, individuals 

living in institutions (e.g. prisons or long-term care facilities), and people who do not speak 

either French or English. Therefore, 940,000 is a conservative estimate of the extent of this 

crime. 
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When one compares the results of the GSS, however, to how many sexual assaults were 

reported to the police under the Uniform Crime Reporting (UCR) survey, there is a significant 

discrepancy. In 2019, only 6 percent of the sexual assaults recorded in the GSS were reported to 

the police.
 180

 While most incidents of victimisation (both violent and non-violent) are not 

brought to the police‘s attention, sexual assault is an outlier given the size of the gap. For 

example, according to the 2018 Survey of Safety in Public and Private Spaces (SSPPS), ―5% of 

women stated that police found out about the most serious incident of sexual assault they 

experienced, while 26% of women and 33% of men who experienced physical (non-sexual) 

assault said likewise‖.
181

 GSS data from 2019 states that even when controlling for a variety of 

variables, sexual assault reporting rates to the police are about 80% lower when compared to 

other violent crimes.
182

 

Since the advent of the #MeToo movement discussed in Chapter 1, there has been a 

significant increase in the number of sexual assaults being reported to the police.
183

 Whether this 

increase in reporting will be sustained over time and how sexual assault reporting now compares 

to other crimes has yet to be determined.
184
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If the sheer number of sexual assaults that occur on a yearly basis was not reason enough 

to study this offence, what is known about the perpetrators and victims of sexual assault 

illustrates the highly gendered nature of this crime prompting an even greater need for research 

and action. In 2017, over 95 percent of the people charged with sexual assault were men, while 

only 3 percent were women.
185

 In GSS data from 2019, women were five times more likely to be 

a victim of sexual assault than men.
186

 This data highlights the fact that sexual assault is a crime 

committed primarily by men against women and girls. The focus of this dissertation is not meant 

to imply that male survivors are not deserving of attention and study or that they do not exist in 

large numbers.
187

 However, given the sheer number of women who are affected by sexual 

assault, as well as how this offence ties into sex and gender-based oppression, I have centred my 

work on male violence against women.
188

 Non-binary and trans people also experience sexual 

violence, though given the limitations of this project they have not been included in this data set 

either. This issue is further discussed in Chapter 4. 

Moreover, not all groups of women are victimised at the same rate. The more 

marginalised a woman is, the more likely she is to be sexually assaulted. For example, between 
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2009 to 2014, around one-third of all sexual assault victims were girls between the ages of 12 

and 17 years old, and almost 20 percent were younger than 12.
189

 Young girls, due to their 

vulnerability, particularly within family situations, are a frequent target of older men who 

commit sexual assault.
190

  

Indigenous women and girls face a violent combination of sexism, racism, and 

colonialism that results in higher victimisation rates.
191

 In 2014, the rate of sexual assault 

victimisation among Indigenous people was three times that of non-Indigenous people, and in 94 

percent of these assaults, the victims were women. The most recent GSS data reveals that over 

one-quarter of Indigenous women have reported experiencing sexual violence as a child which is 

nearly three times the rate faced by non-Indigenous women.
192

 The final report from the National 

Inquiry into Missing and Murdered Indigenous Women notes that even when accounting for 

differentiating factors, such as ―high-risk lifestyles‖, Indigenous women still face a significantly 

higher risk of sexual violence than non-Indigenous women.
193

 According to those interviewed by 

the Inquiry, ―just being Indigenous and female makes you a target‖.
194
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Other categories
195

 of women that are disproportionately affected by sexual violence 

include those with disabilities,
196

 the elderly,
197

 immigrants/refugees,
198

 and queer women.
199

 

Research on these categories of women and their experiences with sexual violence is sparse, but 

what scholars have discovered is that the more vulnerable someone is, the more likely that they 

will face increased levels of violence, and that this violence is often not brought to the attention 

of the state.  
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As noted, the people charged with sexual assault are overwhelmingly men, and these men 

are often known to the women that they hurt.
200

 From 2009 to 2014, 87 percent of the victims 

included in the UCR-reported cases knew their assailant.
201

 In 26 percent of cases, the 

perpetrator was a casual acquaintance; in 24 percent of cases, he was a non-spousal family 

member; and in 19 percent of cases the assailant was an intimate partner. This reality has 

important implications for any research into justice as the legal system tends to assume that 

survivors and offenders can be easily separated.  

3.2 Provisions and Jurisprudence: Sexual Assault Under Canadian Law 

To understand how sexual assault is conceptualised under Canadian law, one must start 

by looking at the Criminal Code. The primary provisions dealing with sexual assault are sections 

271, 272, and 273. This three-tiered system categorises sexual assaults according to the level of 

violence perpetrated rather than the sexual nature of the act.
202

 Instead of identifying some sexual 

activity as inherently worse than others, courts are asked to consider the effects of the abuse on 

the complainant, as well as the choices of the offender. For example, if the offender uses a 

weapon or threatens the complainant with further harm, these decisions should be seen as 

increasing the level of violence and thus the seriousness of the offence.   

Under section 271, everyone who commits a sexual assault is guilty of either an 

indictable offence with a maximum period of imprisonment of 10 years or a summary offence 
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with a maximum period of imprisonment not exceeding 18 months.
203

 The vast majority of 

sexual assaults are charged only under this provision—for example, 98 percent of all sexual 

assaults from 2009 to 2014 were charged primarily under section 271—most of them as 

summary offences.
204

 

Section 272 deals primarily with sexual assaults involving the use of a weapon, threats to 

a third party other than the complainant, the involvement of more than one perpetrator, and those 

that result in bodily harm.
205

 This provision addresses factors that increase the seriousness of the 

offence, thus more stringent sentences are available with the ceiling set at 14 years to life 

depending on which factors were present.
206

  

Finally, section 273 is the provision dealing with aggravated sexual assault, meaning any 

sexual assault where the accused ―wounds, maims, disfigures or endangers the life of a 

complainant‖.
207

 The sentencing ceiling for this offence is set at life given the severity of the 

harms caused.
208

 All offences under sections 272 and 273 are indictable.  

None of these provisions includes a legal definition of sexual assault. To determine what 

a sexual assault is under the law one must first look at section 265(1)(a) of the Code, which 

states that a person commits an assault when ―without the consent of another person, he applies 
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force intentionally to that other person‖.
209

 Section 265(2) clarifies that this definition applies to 

all types of assault, including sexual assault.
210

  

Canadian case law states that a sexual assault is committed when there is unwanted 

touching ―of a sexual nature, such that the sexual integrity of the victim is violated‖.
211

 A court 

must take an objective approach to determining whether a sexual assault has occurred, asking 

whether ―the sexual or carnal context of the assault [is] visible to a reasonable observer‖.
212

 The 

court may consider ―the part of the body touched, the nature of the contact, the situation in which 

it occurred, the words and gestures accompanying the act, and all other circumstances 

surrounding the conduct, including threats which may or may not be accompanied by force‖ 

when deliberating on whether an assault was committed.
213

 The specific body part that was 

touched is not determinative of whether a sexual assault occurred, meaning that sexual assault 

does not require unwanted touching of the genitals.
214

 Accordingly, in Canada, sexual assault is 

constructed to capture a wide array of non-consensual sexualised behaviour. 

There are additional parts of the Code that provide important constitutive elements of 

sexual offences. For instance, section 273.1 defines consent as the ―voluntary agreement of the 

complainant to engage in the sexual activity in question‖.
215

 Consent will not be found if offered 

by someone other than the complainant; the complainant was incapable of consenting to the 

                                                 

209
 Ibid, s 265(1)(a). To be precise, section 265(1) also includes two other methods of committing an assault 

(involving threats and weapons) that can also apply to sexual assaults. See: R v Chase, [1987] 2 SCR 293 at para 4, 

45 DLR (4th) 98 [Chase]. However, by far the most common provision used in sexual assault cases is section 

265(1)(a). 
210 

Ibid, s 265(2). 
211

 Chase, supra note 209 at para 11. 
212

 Ibid. 
213

 Ibid.  
214

 Ibid at para 9.  
215

 Code, supra note 203, s 273.1(1). This definition of consent applies only to sexual assault provisions, not other 

offences in the Code.  



   

63 

 

activity; the accused induced the complainant into engaging in sexual activity by abusing a 

position of trust, power, or authority; the complainant expressed in either words or conduct a 

lack of agreement; or the complainant withdrew consent to engage in the sexual activity.
216

 Nor 

can consent be obtained if the complainant submitted or did not resist because of the application 

of force against themselves or another person, threats or fear of threats over violence to 

themselves or another person, fraud, or the illegal exercise of authority.
217

  

While accused persons do have access to a defence of honest but mistaken belief in 

consent,
218

 there must be an air of reality to this claim,
219

 and the Code delineates a series of 

situations where such a defence is not applicable.
220

 For example, the accused‘s mistaken belief 

in consent cannot come from self-induced intoxication or reckless or wilful blindness.
221

 

Additionally, the accused cannot claim a mistaken belief in consent if he did not take ―reasonable 

steps, in the circumstances known to the accused at the time, to ascertain that the complainant 

was consenting‖ or if ―there was no evidence that the complainant‘s voluntary agreement to the 

activity was affirmatively expressed by words or actively expressed by conduct‖.
222

 

For a claim of sexual assault to be established, it must be proven that the accused 

committed the actus reus (the unwanted sexual touching) while also having the necessary mens 

rea (the intention to touch and subjective awareness via knowledge, recklessness or willful 
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blindness of a lack of consent). The Crown has the burden of proving these elements, including 

the lack of consent on the part of the complainant. Consent is determined with reference to the 

complainant‘s subjective state of mind at the time of the impugned contact.
223

 The accused‘s 

perception of the state of mind of the complainant is not relevant at this stage and is only 

considered if he brings forward a defence of mistaken belief in consent.
224

  

This defence asserts that the accused did not have the mens rea needed to be considered 

guilty of a crime because of a flawed understanding of the situation.
225

 In Ewanchuk, the court 

ruled that ―in order to cloak the accused‘s actions in moral innocence, the evidence must show 

that he believed that the complainant communicated consent to engage in the sexual activity in 

question‖.
226

 The court then described three additional considerations when reviewing a defence 

of mistaken belief in consent. First, the accused cannot rely on his own speculation that the 

complainant wanted him to touch her if she did not express any desire to this effect.
227

 

Additionally, ―a belief that silence, passivity, or ambiguous conduct constitutes consent is a 

mistake of law, and provides no defence.‖
228

 Affirmative behaviour of some sort is needed in 

order to trigger the accused‘s flawed understanding.  

Relatedly, if a complainant does not agree to engage in sexual conduct, the accused 

cannot claim that this ―constituted an invitation to more persistent or aggressive contact‖.
229

 If 

the complainant has said ―no‖, the accused must wait until he is sure that the complainant has 
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changed her mind before he begins engaging in further sexual touching.
230

 Consequently, 

Ewanchuk requires that an accused be able to show that his mistaken belief in consent arose from 

behaviours on the part of the complainant that could be misinterpreted and that any 

misunderstanding on his part cannot be tied to assumptions based on rape myths.  

In addition to the three-tiered structure of sexual assault in sections 271 to 273 of the 

Code, there are also provisions that deal with the sexual assault of minors and individuals with 

disabilities.
231

 These particular provisions were created in order to recognise the unique 

vulnerability of these complainants given their age and/or capacity, and to construct specific 

legal frameworks to deal with these situations.
232

   

3.3 Primer of Canadian Sentencing Law in Sexual Assault Cases 

In Canada, consequences for crimes are handled by the state largely within the criminal 

law system.
233

 Should a survivor decide to report her assault to the police and pursue a criminal 

charge, the options (and outcomes) available to her are framed and constrained by the Criminal 

Code. If her case moves through the various levels of the criminal law system and results in a 

finding of guilt or a guilty plea, only then is sentencing considered and the offender given a state-
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sanctioned punishment. Accordingly, it is important to review what the law of sentencing is in 

Canada to fully understand the context behind any conversation of justice and sexual assault.  

While sentencing is a very discretionary process compared to other parts of a trial, there 

are still many standard rules that a judge must follow. First, a judge must look to the Criminal 

Code to see whether there are legislative instructions about how sentencing must be treated for 

specific offences. In the context of sexual assault, sentencing floors and ceilings are set out in 

sections 271 to 273 and are dependent on which provision the assault is classified under, as well 

as what type of concurrent behaviour the offender engaged in while committing the assault. For 

example, if a weapon is used in the commission of a sexual assault, or the complainant was 

under the age of 16, there are specific sentencing rules that must be followed.
234

  

However, according to research by Janice Du Mont in the early 2000s, sexual assaults 

were regularly undercharged by the police and the Crown, and consequently under-sentenced by 

the courts.
235

 In her work, Du Mont reviewed the details of several sexual assault cases and 

determined what the appropriate charge should be as per the Code. When she compared her 

results with what actually happened she discovered that accused individuals were frequently 

being charged with a lesser offence than what their actions called for. For example, in one case 

from Du Mont‘s study, the accused sexually assaulted the complainant multiple times over the 

course of several days as he held her captive.
236

 He threatened both her and her fetus with a 

knife. He beat the complainant, leaving her with a broken jaw, head injury, multiple contusions 
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and lacerations, and malnourishment after several days in captivity. Looking at the Code, given 

both the serious violence and bodily harm that occurred, such a case should have been charged 

under section 273. In the end, however, the perpetrator was charged under section 272.
237

 By the 

time this case reached court, however, the charge had been amended to assault,
238

 and the 

eventual sentence was for less than a year of imprisonment.
239

 

If a sexual assault is undercharged, this error has consequences for any potential sentence 

that may be applied. For example, the maximum sentence under section 272 is capped at 14 

years imprisonment,
240

 while under section 273, this stretches to life imprisonment.
241

 In the 

example above, by being undercharged, the case was under-sentenced as the judge no longer had 

access to sentences of incarceration longer than 5 years and possibly less if the charge was 

classified as a summary offence.
242

 While there can be pragmatic reasons for police and 

prosecutors to select a lesser charge,
243

 for some survivors it is likely that this disproportionality 

is a denial of justice as the harm that occurred to them can be seen as trivialised by the reduced 

categorisation. Further, given the sheer number of sexual assault convictions that result in 
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minimal incarceration, survivors may also feel at risk given how quickly their abusers are 

released from custody.
244

  

After considering the base legislative and jurisprudential requirements for sexual assault, 

a judge will also reflect on the specific details of the offence to determine where within the 

available range a sentence should fall.
245

 Tools such as aggravating and mitigating factors are 

used to justify why a harsher or more lenient sentence is required. These factors, several outlined 

in section 718.2 of the Code, look at specific actions taken during the offence as well as 

circumstances of the offence and complainant.
246

 For example, it is considered an aggravating 

factor if the offender assaults an intimate partner or member of either his family or the family of 

his partner.
247

 A breach of trust of this magnitude is something the courts see as increasing the 

serious nature of the offence and requiring harsher consequences in response.  Similarly, it is an 

aggravating factor to harm a minor, or to abuse any other position of trust or authority beyond 

familial ties.
248

 The list of factors in the Code is not exhaustive, and case law provides a plethora 

of other circumstances to consider. For example, there are no mitigating factors listed in section 

718.2(a), though one of the most commonly used ones is whether this is the offender‘s first 

offence. A first time offender is given the benefit of the doubt as to whether the deterrent effects 

of a criminal trial will have a positive effect on him (while, in comparison, an offender who has 
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committed multiple crimes is seen as less likely to respond to such an effect).
249

 These tools are 

meant to help individualise the sentencing process, aiding the judge in ensuring that the specific 

circumstances of the offence and the people involved are reflected in the creation of the sentence. 

Unfortunately, my previous research has shown that these tools can be used in ways that 

promote rape myths and stereotypes,
250

 undermining gender equality in the criminal courts.
251

 

Though examples of prima facie objectionable applications of aggravating or mitigating factors 

were rare, I still found that the courts struggled to adequately balance their duties towards the 

state, complainant, and offender. I noted that pertinent aggravating factors were not always 

applied, and the scope of some mitigating factors was stretched to include sexual offenders 

inappropriately.   

Another factor that the courts must consider is the submission of a victim impact 

statement (VIS). According to section 722(1) of the Code, a complainant may submit a statement 

detailing the physical and emotional harm that she experienced and may continue to experience 

as a consequence of the offence, any property damage or economic loss suffered as a result of 

her injuries, as well as the overall impact of the offence on her life.
252

 This statement must be 

incorporated into the court‘s consideration of the sentence, and its purpose is to allow the 

complainant the opportunity to speak about her experiences in her own voice. This is one of the 

few opportunities during the trial for a complainant to potentially control her story and to feel as 
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if she is participating largely on her own terms.
253

 However, there is much controversy over the 

efficacy of victim impact statements, and what role they should play in the sentencing process.
254

 

One of the central debates is over whether a VIS should be used to impact sentences, provide 

victims with the opportunity to express their feelings in the court, or some combination of 

both.
255

 While some scholars are concerned about the potential effect of VIS on offender 

rights,
256

 there is also conflicting evidence over the therapeutic benefits of submitting a VIS in 

sexual assault cases.
257

  

For example, despite the fact that a VIS is supposed to allow a complainant to frame her 

own narrative, she is still under pressure to present herself as an ―optimal‖ victim.
258

 Women 

who do not fit the role of a ―proper‖ victim, often because they are marginalised in some manner, 

may find that they are harmed rather than benefited by their submission of a VIS.
 
  

                                                 

253
 VIS are reviewed and edited by the court before they are read publicly, and survivors face some limitation in 

what they are allowed to say. Julian V Roberts, ―Victim Impact Statements: Lessons Learned and Future Priorities‖ 

(7 January 2015), Department of Justice, online: <https://www.justice.gc.ca/eng/rp-pr/cj-

jp/victim/rr07_vic4/p1.html>.  
254

 For example, the following article details some of the confusion and conflict over the use of VIS in the Canadian 

context: Marie Manikis, ―Victim Impact Statements at Sentencing: Towards a Clearer Understanding of Their 

Aims‖ (2015) 65:2 UTLJ 85. 
255

 Rhiannon Davies & Lorana Bartels, The Use of Victim Impact Statements in Sentencing for Sexual Offences: 

Stories of Strength (New York: Routledge, 2021) [Davies & Bartels]; Julian V Roberts & Edna Erez, 

―Communication in Sentencing: Exploring the Expressive Function of Victim Impact Statements‖ (2004) 10:3 

International Review of Victimology 223; Paul G Cassell, ―In Defence of Victim Impact Statements‖ (2008-2009) 6 

Ohio St J Crim L 611 [Cassell]; Janice Du Mont et al, ―Social Workers‘ Perspectives on the Victim Impact 

Statements in Cases of Sexual Assault in Canada‖ (2007) 18:3 Women & Criminal Justice 1; Julian V Roberts & 

Allen Edgar, ―Victim Impact Statements at Sentencing: Judicial Experiences and Perceptions‖ (31 March 2006), 

Department of Justice, online: <https://justice.gc.ca/eng/rp-pr/cj-jp/victim/rr06_vic3/rr06_vic3.pdf> [Roberts & 

Edgar].   
256

 Cassel, Roberts & Edgar, ibid. 
257

 Kim ME Lens, Antony Pemberton, Karen Brans, Johan Braeken, Stefan Bogaerts & Esmah Lahlah, ―Delivering a 

Victim Impact Statement: Emotionally Effective or Counter-productive?‖ (2015) 12:1 European Journal of 

Criminology 17; Karen-Lee Miller, „You Can't Stop the Bell from Ringing‟: Protean, Unpredictable, and Persisting: 

The Victim Impact Statement in the Context of Sexually Assaulted Women (PhD Dissertation, University of Toronto, 

2015) [unpublished].   
258

 Rakhi Ruparelia, ―All That Glitters is Not Gold: The False Promise of Victim Impact Statements‖ in Elizabeth 

Sheehy, ed, Sexual Assault in Canada: Law, Legal Practice and Women‟s Activism (Ottawa: University of Ottawa 

Press, 2012) 665. 

https://www.justice.gc.ca/eng/rp-pr/cj-jp/victim/rr07_vic4/p1.html
https://www.justice.gc.ca/eng/rp-pr/cj-jp/victim/rr07_vic4/p1.html
https://justice.gc.ca/eng/rp-pr/cj-jp/victim/rr06_vic3/rr06_vic3.pdf


   

71 

 

Rakhi Ruparelia has also identified many ways that a VIS can have unintended harmful 

effects on marginalised women, from who is informed about this right and supported in making a 

statement, to the fact that only certain people will feel comfortable and empowered enough to 

talk about their assault in public.
259

 She argues that racialised women in particular have lower 

trust in the justice system and this will effect whether they feel safe enough to submit something 

as personal as a VIS, or if they feel that doing so will even have an impact on the court.
260

 

Additionally, Ruparelia states that, ―to succeed victims must not only be articulate but must also 

be perceived as articulate, a status that is selectively accessible given racist and classist 

stereotypes‖.
261

 Even though the VIS is supposed to allow for the direct participation of the 

complainant in the trial, the way it is used often discriminates against the most vulnerable 

complainants.
262

  

There are several additional rules to consider from the Criminal Code related to 

sentencing. Section 718 states that the fundamental purpose of sentencing is to encourage 

―respect for the law and the maintenance of a just, peaceful and safe society by imposing just 

sanctions‖.
263

 Sentencing, therefore, is not simply a matter of looking in a book and finding the 

right number to apply. Part of the process requires an analysis of the effects of the crime on 
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society and how society should respond. Section 718 also lists several objectives of sentencing, 

including denunciation, deterrence (for both the individual and society at large), separation of the 

offender from society, rehabilitation, reparations, and the promotion of a sense of a responsibility 

and acknowledgement of the harm on the part of the offender.
264

 Despite the fact that all 

sentencing principles should be considered equally, in the Canadian system, denunciation, 

deterrence, and separation receive substantially more attention from judges than aspects such as 

rehabilitation or reparations.
265

  

Separation, however, does not ordinarily last a long time. As stated, most sexual assaults 

are charged as summary offences, meaning that the period of incarceration will be no more than 

two years less a day. Most sentences are substantially shorter.
266

 Unless an order is given 

banning the offender from returning to his home community, the survivor will have to deal with 

his presence and potential anger at her involvement in punishing him.
267

  

Denunciation and deterrence are also problematic objectives when it comes to whether 

they help to make society safer. The aim of denunciation is to signal to society that certain 

behaviours are unacceptable. According to the courts, ―the punishment inflicted for grave crimes 

should reflect the revulsion felt by the majority of citizens for them‖.
268

 However, while certain 
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instances of sexual assault are seen as horrific by society, many are not. The Code requires 

sexual assaults be judged based on the severity of the violence that occurred, but stereotypes and 

discriminatory assumptions have a pernicious influence on the way that this crime is treated by 

society and the courts. The more an offence conforms to societal expectations of what constitutes 

a ―real‖ sexual assault (i.e. violent penetration of a ―good‖ victim
269

), the more likely that the 

courts will respond with a harsh sentence in order to denounce the crime and deter others from 

engaging in similar behaviour.   

R v Barton
270

, a case that dealt with the sexual assault and death of Cindy Gladue, an 

Indigenous woman, illustrates what happens when stereotypes and discriminatory assumptions 

affect a sexual assault trial. In this case, information relating to Cindy Gladue‘s prior sexual 

activity with the accused was allowed into evidence without being subject to the safeguards 

required by section 276 of the Code to prevent the inclusion of irrelevant or misleading 

evidence.
271

 At the trial level, the accused was acquitted of all charges, including sexual assault, 

murder, and manslaughter. The case was appealed and eventually heard by the Supreme Court of 

Canada. The court opened their decision with a strong statement on the problem of 

discriminatory assumptions about sexual assault complainants: 

We live in a time where myths, stereotypes, and sexual violence against women— 

particularly Indigenous women and sex workers—are tragically common. Our society has 

yet to come to grips with just how deep-rooted these issues truly are and just how 

devastating their consequences can be. Without a doubt, eliminating myths, stereotypes, 

and sexual violence against women is one of the more pressing challenges we face as a 

society. While serious efforts are being made by a range of actors to address and remedy 
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these failings both within the criminal justice system and throughout Canadian society 

more broadly, this case attests to the fact that more needs to be done. Put simply, we 

can—and must—do better.
272

 

 

Cindy Gladue, despite being the victim in this situation, was treated as deserving of fewer 

protections based on the fact that she was an Indigenous sex worker who was seen as 

contributing to her own harm. Instead of being identified as the complainant or by her name, she 

was consistently addressed as ―Native woman/girl‖ or as the ―prostitute‖.
273

 According to the 

court:  

Our criminal justice system holds out a promise to all Canadians: everyone is equally 

entitled to the law‘s full protection and to be treated with dignity, humanity, and respect. 

Ms. Gladue was no exception. She was a mother, a daughter, a friend, and a member of 

her community. Her life mattered. She was valued. She was important. She was loved. 

Her status as an Indigenous woman who performed sex work did not change any of that 

in the slightest. But as these reasons show, the criminal justice system did not deliver on 

its promise to afford her the law‘s full protection, and as a result, it let her down — 

indeed, it let us all down.
274

 

 

Neither denunciation nor deterrence can work if there are some victims who are not seen as 

deserving of the full rights and protections that the criminal law provides. Instead, when the 

criminal law is applied inequitably, certain groups become the target for violence as offenders 

can rationally believe that they are less likely to be punished for harming vulnerable people who 

have been betrayed by a system meant to protect everyone.  

In their final report, the MMIWG Inquiry was clear about how Indigenous people, 

particularly women and girls, are directly and actively harmed by the government. They argued 

that state-perpetuated ―colonialism, discrimination, and genocide explains the high rates of 
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violence against Indigenous women, girls, and 2SLGBTQQIA people.‖
275

 The report stressed 

that the Canadian government was not adequately responding to the violence Indigenous people 

face, and, in fact, contributed to worsening and continuing these harms. They stated that an 

―absolute paradigm shift is required to dismantle colonialism within Canadian society, and from 

all levels of government and public institutions.‖
276

 It is difficult for the courts to successfully 

promote denunciation or deterrence when such large-scale systemic issues of oppression and 

discrimination undermine these goals.  

Additionally, given that most sexual assaults are charged under the least serious Code 

provision as summary offences, even when many should be considered much more harmful, the 

denunciation accorded to these incidents is low. Not only does this affect the experiences of 

survivors who must contend with the courts minimising their trauma, it adds to the perception 

that most sexual assaults are not that serious, undermining the objective of denunciation. 

Deterrence is meant to discourage both the specific offender as well as others from 

committing a crime (or an additional crime).
277

 In theory, when someone is convicted, it sends a 

message to others that there will be punishment should they engage in the same behaviour. While 

trying to deter people from committing crimes seems appropriate from a common sense 

perspective, in reality, humans struggle to make judgments about consequences that are in the 
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future.
278

 In order to be optimally effective, punishments must be both known and meted out 

soon after the criminal behaviour occurs.
279

 Given how many sexual assaults go unreported, 

punishment for the crime is not certain. Furthermore, the length of time criminal proceedings 

take in Canada ensures that offenders will not be punished in a swift manner, adding to the 

uncertainty of the process and the diminishment of the effectiveness of deterrence overall.  

Finally, there is little evidence that increased sentence severity results in much of a 

deterrent effect.
280

 Harsher sentences, therefore, are likely not an effective way to address the 

problems in this area.
281

 Evidence suggests that there is a ―fixed-cost‖ perspective on the 

repercussions of being caught for criminal behaviour.
282

 People‘s capacity to think through 

consequences stops primarily at the idea of getting caught and punished rather than after 
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consideration of a specific punishment.
283

 Thus, while the potential of incarceration is a deterrent 

against crime, there is no evidence that increasing sexual assault sentences will reduce the 

occurrence of this offence. 
284

  

 While the efficacy of the sentencing principles of denunciation and deterrence is a 

complex and still much debated topic, recent Criminal Code amendments involving both have 

been passed in order to respond to violence between intimate partners (which can include sexual 

assault).
285

 These amendments were given Royal Assent in 2019 and were meant to respond to 

the continuing problem of intimate partner violence in Canada. The government noted that there 

was no one provision in the Criminal Code dealing with intimate partner violence, and these new 

provisions were meant to help standardise how the courts deal with this type of violence by 

ensuring that legal actors recognise the systemic issues underlying violence between intimate 

partners.
286

 For example, according to section 718.04, when the court is imposing a sentence that 

involves the abuse of a vulnerable person—specifically noting that this includes Aboriginal and 

female persons—the primary sentencing objectives to be considered are denunciation and 

deterrence of the conduct that founds the offence.
287

 Similarly, under section 718.201, when 

imposing a sentence for an offence involving the abuse of an intimate partner, the court must 
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consider the ―increased vulnerability of female persons who are victims, giving particular 

attention to the circumstances of Aboriginal female victims‖.
288

 With these two provisions, the 

government wished to emphasise the importance of acknowledging how both gender and race 

hugely impact who becomes a victim to these offences. Given that intimate partner violence is 

charged under specific offences such as assault or sexual assault, the systemic implications of 

this type of violence can be easily forgotten in the legal system. These new provisions require the 

criminal law system to consider the vulnerability of specific people, as well as the need to 

condemn this type of violence.  

Additionally, a new provision regarding degrees of punishment was introduced that 

created new rules involving sexual offences against children,
289

 as well as intimate partner 

violence. Both of these address the claims that these types of offences are treated too leniently by 

the courts by creating new rules that allow judges to issue harsher sentences. For example, under 

section 718.3(1)(8), if an accused is convicted of an indictable offence involving intimate partner 

violence and has been convicted of such an offence before, the court may impose a term of 

imprisonment that is more than the maximum term provided for the offence in the Code.
290

  

3.4 Sexual Assault in the Legal System: A Complex Roadmap for Survivors 

Having discussed some of the statistics about the frequency and demographics of sexual 

assault in Canada, as well as the foundational criminal laws that govern how sexual assault law is 

dealt with in this country, I will now delve into a deeper exploration of what the legal system 

offers survivors. First, I will address the issue of the ―Justice Gap‖, otherwise known as the high 
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levels of attrition that sexual assault cases have in the criminal law system. Then I will address 

some of the common legal alternatives to the criminal law, specifically civil suits, the Criminal 

Injuries Compensation Board, and restorative and transformative justice processes.  

3.4.1 The Justice Gap: Attrition Rates for Sexual Assault Cases 

According to Johnson, out of every 1000 sexual assaults in Canada, only 33 are reported 

to the police, 29 are recorded as a crime, 12 have charges laid, 6 are prosecuted, and 3 lead to 

conviction.
291

 Less than one percent of all sexual assaults that occur on a yearly basis result in a 

conviction.
292

 This high rate of attrition for sexual assault offences has been labelled a ―justice 

gap‖ by scholars.
293

 Although not every criminal case will result in a finding that the offender is 

guilty, the fact that the vast majority of sexual assault cases do not even make it far enough for a 

judge to consider whether to convict is a failure on the part of the justice system that has greatly 

disproportionate effects on women. While not all women want the same outcomes when it comes 

to obtaining justice after being sexually assaulted, the fact remains that the criminal law system 

is failing to fairly provide survivors with one of the only state-sanctioned forms of justice that 

they have access to at this time.  

Attrition begins when a sexual assault is reported to the police. All complaints must be 

investigated before being sent to the Crown and many do not proceed. Some refusals to allow a 

complaint to progress are legitimate. For example, if there is no suspect to charge, a case cannot 
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be brought to trial.
294

 In some cases, pre-charge diversion programs are used, particularly when 

dealing with young offenders. However, not all cases that are rejected by police are based on 

justifiable reasoning as research on ―unfounding‖ shows. According to Statistics Canada, a 

sexual assault should be declared unfounded if the police have established that the assault did not 

actually occur or was not attempted,
295

  yet some claims are unfounded because the police do not 

believe the victim for illegitimate reasons. For example, Jane Doe, a survivor who sued the 

Toronto Metropolitan police for failing to properly investigate or warn Toronto women about a 

serial rapist,
296

 revealed in her book that the Toronto police decided that prior victims of this 

predator had not been raped because they had sex toys in their bedroom or because a bowl of 

chips that was on a bed had not been overturned during the assault.
297

 Unfounding in these cases 

was based on harmful stereotypes about sexual assault victims. In a study by the Department of 

Justice, researchers found that factors such as whether a sexual assault was committed by 

someone known to the victim, whether the victim was known to have mental health issues, how 

much force was used, whether the victim claimed to have stated ―no‖ verbally, and how upset the 

victim appeared to be all influenced whether the police would found a case.
298

 According to the 
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statistics on unfounding from 2002, 16 percent of sexual assaults reported to the police were 

unfounded, compared to only nine percent of other assaults.
299

 From 2009 to 2014, 79 percent of 

all sexual assaults reported to the police did not proceed to the courts, in comparison to only 61 

percent of reported assaults.
300

 Thus, discriminatory assumptions about sexual assault victims are 

unjustly preventing some cases from proceeding through the justice system by inaccurately 

deeming them unfounded.  

 Even if the police lay charges against an accused, the Crown must agree that the case has 

merit, and they may reject it at this point if they have concerns over whether there is a reasonable 

prospect of conviction. If the Crown decides to prosecute, there are still many areas where 

attrition can occur throughout the trial process. For example, there is a significant difference 

between how many sexual assault charges are laid, and the number that proceed to the trial 

process.
301

 Over half of all sexual assaults that could proceed to the courts after charges are laid 
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do not; by comparison, only 25 percent of assault cases that are charged are dropped at this 

time.
302

  

The justice system is not a welcoming and easily tolerable environment for most people, 

and sexual assault victims often report feeling re-victimised by the proceedings.
303

 It is not 

unusual for a complainant to refuse to participate given the stresses and difficulties of a trial.
304

 

Records applications are a common source of concern for women given the chance that unrelated 

personal and intimate details of their lives may be exposed in court,
305

 cross-examination on 

victims‘ sexual history still occurs frequently,
306

 and some criminal defence lawyers continue to 

engage in the practice of ―whacking the complainant‖.
307

 While a complainant does not have the 

power to compel the withdrawal of any charges laid, it can be difficult for a Crown to argue their 

case if their primary witness does not willingly want to participate anymore.
308

 Furthermore, the 
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Crown may withdraw the case or accept a plea bargain at any time if they feel that these 

decisions are in the public interest.
309

  

 While many of these obstacles and barriers are a normal part of a criminal law 

proceeding, sexual assault cases reflect disproportionately high attrition levels that must be 

addressed. Low success rates result in an ―Ouroboros effect‖,
310

 convincing survivors that there 

is little point in reporting their assaults or going through with a trial given the challenges and 

potential harms of such a choice contrasted with the low benefits that they will likely receive.
311

 

Thus, it is important to recognise that many survivors believe legal justice is unobtainable and 

the process to getting justice is intolerable.  

3.4.2 Alternatives to Criminal Trials 

3.4.2.1 Civil Suits 

If a criminal trial seems insurmountable or undesirable, survivors have other legal options 

that they can consider. For instance, they can sue the person who assaulted them directly. In a 

civil case, the survivor is an actual party in the proceedings, not just a witness. She generally has 

her own lawyer to argue her claims in court
312

 and she is the one who makes choices about what 
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direction she wants to take the case based on advice from her lawyer.
313

 The question at the 

centre of a civil suit is whether the defendant has done something to the plaintiff which has 

harmed her in such a way as to require financial compensation for the damages suffered.
314

 As 

the remedy for this type of question does not deal with the defendant‘s liberty, the burden of 

proof is lower. Instead of the plaintiff having to prove her allegations beyond a reasonable doubt, 

she needs to persuade the judge that it is more likely than not that the allegations are true. 

Consequently, some see civil cases as easier to win than criminal trials.
315

  

However, there are challenges in civil trials that do not exist in the criminal system. In the 

civil courts, the majority of what a person is trying to prove deals with the damages being 

claimed. A survivor must be able to say that the offender‘s actions caused her specific injuries 

and that these injuries require a certain amount in compensation. Both proving causation between 

the harm and the damage, as well as quantifying the harms suffered are difficult tasks. For 

example, while the survivor may claim that being sexually assaulted resulted in deteriorating 

mental health issues, the court may find the connection between the injuries she is claiming and 

the perpetrator‘s attack ambiguous if she was previously diagnosed with depression. The court 
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does not want to hold the defendant responsible for damages he did not cause and a large part of 

the trial will involve probing at these complex questions of causation and damages. In Ontario, 

the Victims‟ Bill of Rights (OVBR) creates the presumption that victims of sexual assault suffer 

emotional distress from the offence making it easier for survivors to prove causation in civil 

court.
316

   

Determining what injuries are worth in terms of compensation is a challenging exercise 

as well. Pecuniary damages for out-of-pocket expenses such as counselling are simple to 

calculate if awarded retroactively; the plaintiff needs to submit her receipts to show what she has 

spent. However, repercussions from the assault may continue over a long period of time and 

require further treatment, necessitating that the courts determine what costs the survivor is likely 

to incur as a result of this crime in the future. Future losses can be difficult to calculate,
317

 and 

discrimination often comes into play with assumptions about how certain people—for example, 

women and/or racialised individuals—may be affected by loss compared to the standard example 

of a white able-bodied man.
318

 

Non-pecuniary damages are awarded for non-monetary loses such as pain and suffering, 

and these are notoriously contentious and hard to determine.
319

 Certain assumptions are used 
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when trying to quantify the harms of an assault,
320

  and it can be a distressing and uncomfortable 

experience for a survivor to hear a court rule on how painful her assault should be regarded as. 

Additionally, there are caps on non-pecuniary damages that some argue are not nearly substantial 

enough to recognise the injuries caused by sexual assault.
321

 However, the case law on this, at 

least in Ontario, has been shifting. In 2018, the Ontario Court of Appeal rejected the idea that 

non-pecuniary damages in sexual assault cases must be modest in situations involving a single 

attack with no breach of trust as damages are awarded not just for mental and physical injuries, 

but in recognition of the degrading and humiliating nature of the attack.
322

 In DS v Quesnelle,
323

 

the Ontario Superior Court of Justice awarded non-pecuniary damages above the cap to a sexual 

abuse survivor, stating that in cases of intentional torts, such as ones involving sexual assault, it 

may be fair in exceptional circumstances to award higher damages.
324

 

Choosing to pursue a civil action often requires the parties to participate in a trial. A 

survivor will have to testify and face cross-examination just as she would in criminal court. Her 

story will be tested by the defendant and the judge is going to issue a verdict on her claims in a 

public forum. Furthermore, there are protections the plaintiff would have as a complainant in a 

criminal trial that do not exist in the civil courts. The Criminal Code protects complainants from 
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unnecessary questioning and disclosure of their prior sexual history and of their third party 

records.
325

 Disclosure in a civil case, however, has no such restrictions, is often very broad,
326

 

and can include a request from the defendant to undergo a medical examination from a 

defendant-hired physician.
327

 On the other hand, the defendant also has different rights and 

protections compared to the accused in a criminal trial; he cannot refuse to testify without facing 

negative consequences.
328

  

Many civil cases settle before going to trial. Trials, after all, are costly and public, and the 

parties involved often want to avoid both of these things. Consequently, settlements are a 

common and encouraged practice
329

 as the parties discuss their positions before heading to court. 

Conversely, settlements are usually confidential affairs, so if a survivor wants her legal process 

to be part of the public record, or even if she wants to talk publicly about what happened, a 
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settlement will often not meet these desires.
330

 Because the results are kept between the parties, 

settlements have been accused of leading to the privatisation of certain issues, making it hard for 

others in a similar position to find adequate legal precedent.
331

 Instead of making sure the public 

is made aware of sexual assault and those who perpetrate it, in a settlement, the crime is once 

again kept secret and hidden from view. Plaintiffs in a settlement may find themselves bullied 

into accepting an agreement that does not give them what they need and does not ensure that the 

defendant takes responsibility for his actions and the resulting harms.
332

  

An additional issue with civil trials is that they are exceptionally costly. In a criminal 

trial, the survivor is not paying for the Crown‘s services. While she may obtain her own legal 

representation, this is not a requirement, and all costs associated with the trial are the 

responsibility of the state or the offender.
333

 In a civil trial, the survivor must hire her own 

representation and there is little available in the way of legal aid for civil disputes.
334

 Many of 

these cases are taken on a contingency fee basis, meaning the lawyer will take their pay from any 
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award that the survivor obtains at the end of the trial. However, lawyers generally will not take 

cases on contingency unless they are fairly certain that they can win at trial.
335

 Often cases where 

a criminal conviction has already been obtained are preferred as these are almost always 

successful in a civil trial given the fact that a prior conviction generally proves that actionable 

misconduct has occurred.
336

 The OVBR also creates the presumption that anyone convicted of a 

crime is liable for damages to the victim for emotional distress and bodily harm caused by this 

distress.
337

 

Civil trials cost a great deal in part because of the evidence needed to prove both the 

causation and quantification of damages. The plaintiff generally needs to submit a substantial 

amount of expert evidence from external authorities—such as doctors and psychologists—that 

will speak to how the assault actually caused specific harms and what these harms mean for the 

survivor‘s life.
338

 This implies that a survivor must pathologise her trauma response in order for 

it to be considered legitimate in the eyes of the court, and that feeds into the myth that victims 

should all react in the same manner.
339

 This documentation is often costly, and if experts are 

required to testify to prove the plaintiff‘s claims, they need to be compensated for their time as 

well. The evidence that plaintiffs supply to substantiate the harm that they have suffered is also 
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highly personal and private. As mentioned above, this includes information that would be 

protected in the criminal courts.  

While anyone can bring a civil claim against someone else, the reality is that most people 

cannot afford to instigate this type of claim, particularly survivors who are seeking financial help 

in order to access the services they need to recover. While civil proceedings do offer the allure of 

more control for the survivor, as well as the potential for financial redress, this type of 

proceeding comes with many challenges and obstacles as well. 

3.4.2.2 Criminal Injuries Compensation Board 

Across Canada, there are funds set up at the provincial level for victims of crime to 

access in order to receive some compensation for the harms that they have suffered as a result of 

the crimes perpetrated against them. In Ontario, this matter was, until recently, controlled by the 

Compensation for Victims of Crime Act (CVCA) which set up the Criminal Injuries 

Compensation Board (CICB).
340

 This legislation was repealed on January 1, 2022.
341

 The 

announcement of major legislative changes to the victims of crime compensation regime 

occurred after I completed my interviews. As such, I will speak primarily of the CVCA 

throughout this dissertation despite its repeal and replacement. I will further address what is 

happening to the Criminal Injuries Compensation Board and the substantial reform of the 

Ontario victims of crime compensation regime in Chapter 9.  

Under the CVCA, a victim, any person responsible for the victim, and sometimes the 

victim‘s dependents in the case of the victim‘s death, could be awarded financial compensation 
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to recognise the harms that were sustained during the commission of the offence.
342

 Generally, 

there was a limitation period of two years from the date of the offence to make an application to 

the CICB unless the offence involved sexual violence or violence in the context of an intimate 

relationship.
343

 In these cases, an application could be brought at any time. This is particularly 

important in the context of these types of crimes as survivors will often need time to process 

what happened to them and get to a place where they can safely complete an application. 

Compensation under the CVCA was not dependent on a conviction,
344

 although if a conviction 

was obtained, it was taken as conclusive evidence that the offence was committed.
345

 

Under the CVCA, compensation could be awarded for several reasons, including 

reasonably incurred expenses (or future incurred expenses) arising because of the crime.
346

 

Victims could also be compensated for losses caused by the acquisition of a disability that 

affected the victim‘s capacity to work, and dependents could be compensated for pecuniary 

losses caused by the victim‘s death.
347

 As in civil cases, non-pecuniary damages could be 

awarded for pain and suffering.
348

 Compensation could also be awarded to support a child 

conceived as a result of rape, as well as any other pecuniary losses resulting from the 

commission of the offence.
349

 

Prior to 2019, the maximum award given by the CICB was $25,000 and most of this 

award was given in recognition of the survivor‘s ―pain and suffering‖.
350

 The 2019 budget bill
351
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changed the way compensation was dealt with by the CICB as it was slowly being phased out. 

From May 29, 2019 to September 30, 2019, the maximum award that could be given was 

$30,000 although only $5000 of this amount could be awarded for pain and suffering.
352

 This 

had the effect of reducing the amount of compensation that survivors could receive as the bulk of 

their award needed to come through proven expenses that they incurred. As of October 1, 2019, 

all compensation claims are now dealt with under the Victim Quick Response Program+ that 

uses an entirely different compensation scheme. I will discuss this new program and its 

implications for survivors in Chapter 9.  

3.4.2.3 Other Potential Legal Processes 

Finally, there are a few other ways that survivors can seek legal justice. I do not focus on 

all of these particular methods in this dissertation, but it is important to recognise that 

alternatives exist and are important for ensuring that survivors have options when it comes to 

determining how to respond to an assault.  

 One legal arena a survivor may turn to is the realm of human rights. In Canada, this 

would most frequently mean submitting an application to a provincial human rights tribunal.
353

 

As my research for this dissertation is based in Ontario, I will use this province‘s tribunal as my 

primary example.
354

 Under human rights law, individuals are protected from discrimination 

based on a series of enumerated grounds in situations involving housing, employment, the 

provision of goods and services, contracts, and membership in trade and vocational 

                                                                                                                                                             

351
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associations.
355

 In the context of sexual assault, the Human Rights Code (HRC) protects 

everyone from sexual harassment and violence in any situation protected under the HRC, though 

the most frequent type of claim usually involves the workplace.
356

 Under the HRC, sexual 

harassment means ―engaging in a course of vexatious comment or conduct that is known or 

ought reasonably to be known to be unwelcome‖.
357

 

 Applications to the Human Rights Tribunal of Ontario (HRTO) will generally first be 

sent to mediation, but a formal hearing may be called if this does not succeed.
358

 If a hearing is 

called, the applicant must be able to show that it is more likely than not that she suffered 

discrimination caused by the respondent (who may then attempt to rebut this prima facie case). 

Evidence is required, but there are relaxed standards compared to the court system.
359

  

Should the HRTO find that discrimination occurred, the tribunal can order that a 

monetary payment be made to the survivor,
360

 as well as other more systemic, public interest 

remedies.
361

 Financial awards from tribunals are not meant to be particularly large, but they will 

help deal with any direct costs the survivor has as a cause of the harassment, as well as an 
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amount to recognise the injury to her dignity and self-respect.
362

 The tribunal may also order the 

workplace to take certain actions to prevent such violence and unacceptable behaviour in the 

future. For example, they often require the creation of anti-harassment policies and have many 

resources for how companies can implement one of these.
363

 The focus of a tribunal order is 

often on stopping future incidents of discrimination rather than punishment.
364

  

One of the reasons why someone might chose a human rights application over another 

legal process is that the HRTO is said to be less expensive and less adversarial than a criminal or 

civil trial.
365

 In fact, the Ontario Human Rights Code establishes a legal support centre for those 

who have faced discrimination and are seeking redress to aid in the formation of their 

applications.
366

 As stated above, there are lower evidentiary standards as well, and some believe 

the monetary awards (particularly given the low costs of an application) end up being more 

worthwhile than what someone may get in a civil trial.
367

 However, little systemic research has 

been conducted on sexual harassment claims in the human rights context. Bethany Hastie 

conducted a review of sexual harassment claims in the British Columbia jurisdiction from 2010 

to 2016 and found only 18 substantial applications dealing with sexual harassment in the 
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workplace.
368

 While the vast majority of human rights applications are resolved prior to the need 

for a hearing,
369

 this low number does show that human rights processes may not be something 

survivors know enough about or that they do not think such processes offer them sufficient 

remedies to the issues that they are facing. Hastie also noted that rape myths appeared in some of 

the decisions, particularly in regard to the behaviour of the applicant.
370

  

There are also issues regarding the assessment of damages in HRTO cases. Even though 

evidentiary standards are relaxed for claims at an HRTO, an applicant will still need to prove that 

she suffered compensable injury. While some harms can be simple enough to prove, such as 

missed days of work, an applicant must also show that she has suffered ―injury to dignity, 

feelings, and self-respect‖.
371

 This may require her to release private medical documentation, and 

it places an additional burden on her to prove that she has suffered trauma even after she has 

already shown that the harassment occurred.
372

 Furthermore, survivors are not a monolith and 

not all of them will be able to bring corroborating evidence to the tribunal about the devastating 

impact that they have suffered as a result of the harassment.
373

 Trauma can be expressed in many 

ways and by requiring objective proof, the Tribunal will be biased towards applicants who act 

like ―ideal victims‖.
374

 Despite the benefits that an HRTO application may offer survivors, they 

are still at risk of facing discriminatory assumptions about sexual assault victims in their attempts 

to find justice. 
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Another potential avenue for redress for sexual assault can come from making a 

complaint to a professional governing body if the person who assaulted the survivor is a member 

of one. This comes up most frequently in medical situations. Bringing a complaint to a 

professional organisation allows a survivor to make the abusive behaviour of the perpetrator 

public and potentially ensure that he is prevented from hurting others. If, for example, a doctor is 

found to have sexually assaulted a patient, his license to practice may be restricted, suspended, or 

even taken away altogether.
375

 Some professional regulating bodies will even have funds that 

victims can apply for to deal with the aftermath of an assault.
376

 These processes, however, are 

often not very transparent, the results are rarely subject to much public scrutiny, and sexual 

assault complaints are frequently dismissed.
377

  

Universities are another place where survivors are attempting to find justice. Though 

universities are not part of the legal system, many have started creating internal bodies to deal 

with sexual assault claims. Campus sexual assault has been a controversial topic in both the US 

and Canada in recent years and there has been significant legal changes to how universities must 

handle sexual assaults. For example, in 2017, the government of Ontario passed a regulation 

requiring universities to create sexual assault and harassment education and response policies.
378

  

                                                 

375
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Some have argued that pushing sexual assault response to universities is privatising an 

important social problem.
379

 After all, universities are not obligated to ensure their sexual assault 

response processes are transparent and open to the general public. Given the corporatisation of 

universities, keeping sexual assault statistics on campus private is a good way to protect the 

university‘s brand.
380

 While the new regulations in Ontario may help ensure that information 

about how universities deal with these problems is easier to find, there are still no requirements 

to ensure that the full details of a response are public.  

On the other hand, given the struggles survivors face in the legal system, it is 

understandable that some would look for alternative venues to find some sort of redress after an 

assault. Given the fact that universities are not legal bodies, it is possible for them to craft 

unique, innovative methods of response that serve the needs of all of their students without being 

bogged down by the requirements of criminal trial.
381

 The focus could be less on an adversarial 

process, and more on addressing what the different parties need. 

3.4.2.4 Restorative Justice 

When talking about potential legal avenues that survivors may want to explore in the 

aftermath of a sexual assault, restorative justice has become a popular consideration, even if it is 

                                                 

379
 Elizabeth Sheehy & Daphne Gilbert, ―Responding to Sexual Assault on Campus: What Can Canadian 

Universities Learn from US Law and Policy?‖ in Elizabeth Quinlan et al, eds, Sexual Violence at Canadian 

Universities: Activism, Institutional Responses, and Strategies for Change (Waterloo, Ontario: Wilfred Laurier 

Press, 2017) 291 at 293 [Sheehy & Gilbert]. 
380

 Ibid. 
381

 Elizabeth Quinland, ―Institutional Betrayal and Sexual Violence in the Corporate University‖ in Elizabeth 

Quinlan et al, eds, Sexual Violence at Canadian Universities: Activism, Institutional Responses, and Strategies for 

Change (Waterloo, Ontario: Wildred Laurier Press, 2017)  61 at 67; Elizabeth Sheehy, ―Making Universities Safe 

for Women: Sexual Assault on Campus‖ in Wayne Antony, Jessica Antony & Les Samuelson, eds, Power and 

Resistance: Critical Thinking About Canadian Social Issues, 6th ed (Black Point, NS: Fernwood, 2017) 260. 



   

98 

 

not regularly used for this type of offence.
382

 As such, I will briefly outline what restorative 

justice is, as well as some of its benefits and drawbacks in the context of sexual assault. Further 

discussion on this topic from the perspective of survivors can be found in Chapter 8. 

Restorative justice is ―an approach to justice that seeks to repair harm by providing an 

opportunity for those harmed and those who take responsibility for the harm to communicate 

about and address their needs in the aftermath of a crime‖.
383

 This is a form of justice that 

emphasises healing as its central goal and often involves more than just the offender and 

complainant in the process.
384

 According to John Braithwaite, ―restorative justice is not simply a 

way of reforming the criminal justice system, it is a way of transforming the entire legal system, 

our family lives,… our practice of politics,… [and] the way we do justice in the world‖.
385

 

Restorative approaches require a reimagining of how we conceptualise justice, and a shift 

towards new practices with different goals.  

Unlike the traditional legal system, restorative justice processes are generally not 

adversarial.
386

 All of the involved parties are gathered together—the offender, victim, and 

community—so that what happened can be discussed and holistic solutions can be proposed and 
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implemented.
387

 Restorative processes have been praised for their inclusion of the victim, 

particularly in contrast to the way that complainants are marginalised in the conventional legal 

system.
388

 Offenders must take responsibility for the harm that they caused,
389

 and this, in theory, 

helps victims feel as if the pain that they have suffered is valid and not their fault.
390

 The process 

is one of open communication, where parties can talk through their experiences and thoughts in 

order to determine what should be done to support the offender in rehabilitating himself, and to 

help the victim and community become whole again.  

In Canada, restorative justice is often connected to the traditional legal system, 

sometimes as a form of diversion or an alternative sentencing process.
391

 The legislative 
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foundation for this falls under section 717 of the Criminal Code.
392

 This provision allows for 

alternative measures to be used when dealing with an alleged offender if the recommended 

approach is ―not inconsistent with the protection of society‖.
393

 There are several other 

conditions that must be met, including the offender‘s willingness to accept responsibility for the 

alleged offence.
394

 While not every alternative measure used under section 717 of the Code 

fulfills all of the usual components of restorative justice, they represent the state‘s attempt to 

―promote a sense of responsibility in the offender and an acknowledgement of the harm done, 

without going through the formal court process‖.
395

   

In restorative justice processes that are connected with the traditional legal system, while 

community members can have important roles to play, generally a professional with legal or 

dispute resolution training
396

 facilitates and/or controls the proceedings.
397

 For the purposes of 

this dissertation, justice procedures that exist outside of any state apparatus fall under the 

transformative justice umbrella discussed below. Not all scholars and practitioners separate 

restorative and transformative categories in this manner, but this division is increasingly 
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becoming one of the ways these two often similar, yet distinct approaches to justice are 

understood.
398

  

Given the low number of women who report their sexual assaults to the police and the 

high rate of attrition of these cases, some suggest a shift towards restorative justice could 

increase how satisfied survivors are with their ability to obtain justice by giving them an option 

that seems more tolerable.
399

 Proponents of restorative justice claim that one of the central 

benefits of these processes is the positive impact that they may have on women‘s mental health. 

For example, in RESTORE, a community-based restorative justice conferencing program in the 

US that took sexual assault cases referred to them by the courts,
400

 survivors reported lower rates 

of mental health problems after participating and stated that the idea of ―taking back their power‖ 

was exceptionally important in making them feel better about the harm that they experienced.
401

  

Restorative processes can focus less on fact-finding, thus possibly minimising some of 

the problems that the adversarial nature of the court system can have on mental health.
402

 The 

aggressive nature of a trial can leave survivors feeling as if their personal worth and credibility is 

denied.
403

 Even if an offender agrees to a plea bargain, admitting to his culpability and 
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potentially avoiding the need for a full trial, women are still not in control of their stories.
404

 

With restorative justice, instead of having their experiences framed by outsiders, they get to help 

shape the dialogue about their sexual assault. For some survivors, this ability to tell their own 

story means that they do not have to accept being framed as a helpless victim by the courts, and 

they are able to tell the offender what has happened to them rather than having their words 

filtered through a lawyer.
405

 This opportunity to be heard is something that survivors have 

identified as an important part of any justice process in multiple studies.
406

  

Restorative processes also require the offender to admit that he engaged in harmful 

behaviour. In a trial, if an accused is pleading not guilty, it often feels to survivors that he is 

denying the charges that have been levied against him, thus making her out to be a liar. In a 

restorative process, on the other hand, a contentious assessment of culpability is not required as, 

in order to participate, the offender must be prepared to take responsibility by acknowledging 

that his behaviour was unacceptable and that it hurt people (a more fulsome admission than 

required for a plea bargain).
407

 Survivors, therefore, often find these procedures less traumatic 

than a regular trial as their experiences are not as contested, and the offender admits to at least 

some harm being caused.
408

 Instead of focusing on the survivor‘s actions and shifting blame onto 

her, a restorative process centres on the offender‘s harmful behaviour and what he needs to do to 

atone. 
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Restorative justice also produces idiosyncratic results that are tailored to individual 

situations. Options such as restitution, something which is generally unavailable in the traditional 

criminal law system, are encouraged.
409

 What a survivor, an offender, and their community want 

and need guide the results of the process. Given the fact that survivors are a diverse group of 

individuals with varying desires, adaptability and specificity can be powerful tools in helping 

them feel as if they have achieved justice. The criminal system does offer redress beyond 

incarceration, but prison remains the most likely result of a conviction in cases of sexual 

assault.
410

 An expansion of restorative principles under section 717 could increase the likelihood 

of other outcomes for sexual assault by encouraging and supporting education, mental health 

supports, and long-term mentoring of offenders.
411

  

While there are benefits to using a restorative process to deal with crimes such as sexual 

assault, there are also several potential disadvantages. For example, any alternative justice 

approach must ensure that victims are safe.
412

 In the traditional system, once an offender is 
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arrested, he may be incarcerated while waiting for the trial to take place. Even if he is not, 

various terms may be attached to his conditions of release that seek to ensure that he stays away 

from the woman that he attacked.
413

 Restorative processes do not necessarily have these 

safeguards, so it is imperative that the community take responsibility for protecting survivors 

from further violence. However, this is not an impossible concern to address. There is no reason 

that protection orders could not be used for survivors who opt for a restorative process (though 

their effectiveness is debateable
414

), and the fact that the community tends to be better informed 

about what has occurred means that the community itself can offer protection through 

observation (if such a community is available or capable of handling this role).  

On that note, it is also important to problematise the concept of community. Community 

is meant to refer to the people that the offender and survivor live alongside. However, who 

defines these boundaries? Some criticisms of restorative justice address the problems that arise 

when a community is biased towards one of the parties in conflict.
415

 If the offender is well-

liked, what effects will this have on the process? Will the survivor feel that she can speak freely 

or be treated fairly? What if the parties involved have no community, or come from different 
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communities?
416

 Given how central the concept of community often is to these processes, the 

lack of consensus and certainty on this topic is concerning and potentially disruptive to the 

potential benefits of these different mechanisms of trying to achieve justice.
417

  

There is also a risk that restorative processes could be manipulated by the offender.
418

 At 

the heart of restorative justice is the idea that offenders must take responsibility for the harm that 

they caused, but how can those running the process be sure that the offender is sincerely 

participating? No one can force another human to be truthful, learn, or change their behaviour. 

Additionally, abusers tend to be quite accomplished at professing their remorse and diverting 

blame from themselves.
419

 How can a process be healing if the person who caused the harm does 

not understand or even wish to understand his own culpability?  

There is also the complication of participants having conflicting loyalties.
420

 While 

having the community be involved can lead to positive outcomes where social norms are 

challenged, you must have a group willing to engage in this type of dialogue. It is not uncommon 

in sexual assault cases for people to state that they have a hard time believing that the offender 

committed such a horrible crime.
421

 Sexual assault often takes place in private, so the people 

participating only have the claims of the offender and the survivor to understand what happened. 

Given how survivors are often not believed in the traditional criminal law system, there is no 
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guarantee that a restorative process will be better unless there are specific steps taken to ensure 

that discriminatory and stereotypical assumptions about sexual assault are challenged. For 

example, the facilitator of the process should be trained to stop and intervene when unfair rape 

myths are discussed. Processes should also be designed so that female survivors receive equal 

space to talk without the chilling effect of male aggression.  Given how many restorative 

programs exclude sexual assault, these problems and their solutions require further research. On 

the other hand, despite these unknowns, restorative processes that involve the community as a 

whole may have the potential to be powerful educational tools that help break down rape myths 

and stereotypes.
 422

 

Restorative processes must ensure that survivors are not pressured into accepting 

resolutions that do not address or satisfy their needs. In the RESTORE program, survivors were 

encouraged not to shame the offender as this may impede forward progress, and even put the 

survivor at risk of additional violence.
423

 Restorative advocates are often concerned about 

framing the offender as a ―bad person‖, or that lecturing or scolding the offender may provoke 

defensive reactions.
424

 The fact that survivors are encouraged to control their feelings in order to 

avoid risk is exceptionally problematic from a feminist standpoint. It implies that women are 

responsible for the violence perpetrated against them, and assumes that they can do something to 

prevent said violence, taking responsibility away from the offender.  

Additionally, survivors should not have to deny their own feelings about the violence that 

they experienced. If restorative justice is supposed to be positive and empowering for survivors 
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by allowing them to participate more fully than in a normal trial, there must be room for them to 

express their negative emotions. Women are often seen as naturally forgiving and compassionate 

and are pressured to constrain their emotional responses and accept apologies even if they are not 

ready to do so.
425

 While anger and other negative emotions can cause a restorative process to 

break down if they are not dealt with carefully, that does not imply that they cannot be present at 

all. A survivor should not be required to protect an offender from the consequences of his 

actions, and her emotions are part of what he must bear throughout the process. The harm of a 

sexual assault is much different from that of property damage. The emotions are likely to be 

more intense, and the way that they must be managed will require a wider acceptance of the role 

of expressing hurt and trauma. One of the potential benefits of a restorative process is that it 

could allow for greater emotive expression than the traditional legal system. If the need to remain 

objective and fact-focused is taken away, emotions and feelings can be understood and 

acknowledged as important and be given an appropriate amount of space.
426

   

Another common criticism of restorative justice is that these processes are private.
427

 By 

not participating in a criminal trial, the open court principle no longer applies and the 

proceedings and results of a restorative process do not necessarily stretch farther than the home 

community (of which only a small number of people are probably participating). Thus, these 

cases do not contribute to the body of precedent. There can be great value in ensuring that cases 

involving women‘s equality and sexual violence remain in the court system so that everyone can 

                                                 

425
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reap the benefits of potential victories.
428

 Unique fact scenarios or cases that push boundaries 

help future victims of crime achieve legal justice. However, no survivor should ever be forced to 

engage in an unwanted criminal process to ensure that future complainants have better 

jurisprudence available.
429

 A running theme throughout this dissertation is the importance of 

recognising the diverse needs of survivors. While some may want to engage in the public process 

of a trial, others may feel that no legal justice is better than having to face such an ordeal.  

3.4.2.5 Transformative Justice 

Transformative justice is an approach to dealing with criminal behaviour that occurs 

outside of the apparatuses of the state.
430

 Instead of bringing problems to the legal system, 

communities come together to discuss what has happened and work towards fundamentally 

changing the way that they function so that harmful behaviour does not happen again. These are 

non-formal, entirely community-led projects with no connection to the traditional legal system. 

This shift away from the state is a purposeful rejection of carceral politics that tend to seep into 

state-connected attempts at justice. Critical legal theorists have argued that even though some 

feminist groups have found limited success working with the state, they eventually become part 

of the state and beholden to its politics.
431
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A transformative approach instead ―shifts the emphasis from a collective process for 

holding individuals accountable for their behaviour to individual and collective responsibility for 

building a community where robust accountability is possible, expected, and likely‖.
432

 

According to Ejeris Dixon, ―[violence] and oppression break community ties and breed fear and 

mistrust. At its core, the work to create safety is to build meaningful, accountable relationships 

within our neighbourhoods and communities‖.
433

 Healing becomes the responsibility of everyone 

rather than something outsourced to professionals. It is an ongoing process, often without any 

specific moment of resolution, and the goal is not to banish people from the community. 

Transformative justice resists ―the culture of disposability that says that people who have done 

harm are no longer people‖ and insists on trying to help even those who harm others heal and 

become better citizens.
434

 

The focus of transformative justice is less centred on the specific parties involved in the 

offence because crimes or anti-social behaviour are seen as representative of systemic problems 

rather than just individual conflicts.
435

 While transformative justice tries to ensure that the people 

who were involved in the harm achieve an outcome that helps them move past the violence that 

occurred, that outcome arises from structural changes to how interpersonal relationships within a 

community work.
436

 Everyone in a transformative process is expected to change, not just the 
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offender and the victim. In that sense, the people most affected by violence are not left with the 

burden of trying to recover on their own. Their entire community is dedicated to addressing the 

wrongs in a holistic and long-term manner. For example, accountability partners are a common 

tool used in transformative justice, and, as members of the community help the offender reform 

his behaviour, they too must engage with and learn from difficult questions regarding 

interpersonal abuse and oppression.
437

  

While the academic discussion on this new justice model is still evolving,
438

 the 

criticisms lobbied against restorative justice can be applied here as well. Transformative justice 

seeks to undermine negative social norms in response to harmful behaviour, but this means that 

the community must agree that certain behaviours are harmful and deserving of reform. While 

many of the grassroots groups that have been experimenting with transformative processes 

identify as having left-wing and/or progressive politics, this does not mean that these 

communities are immune from the influences of sexism and other forms of oppression. For 

example, women in various activist communities have reported being sexually assaulted by male 

members and, despite the commitment their groups profess to have in regard to things such as 
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racial or sexual politics, their allegations are often met with disbelief, suspicion, or violence.
439

 

Groups such as INCITE! have been vocal about this issue and have released resources such as 

The Revolution Starts at Home
440

 to address the prevalence of unnamed and unchallenged abuse 

within activist communities.
441

 While it is a challenge to undermine rape myths and gender 

inequality in any capacity, there are numerous women already engaging in this work and 

demanding better from their communities. By addressing the root causes of sexual violence, 

these efforts are much more likely to bring about long-term positive reforms than incarceration.  

Another issue is the fact that transformative justice requires substantial resources and 

capacity on the part of the community to respond to issues of violence. In the context of sexual 

assault, many transformative justice guides suggest that the offender be paired with individuals 

who will help guide him to make better choices.
442

 This requires that the community have people 

who can teach healthier behaviour,
443

 and that these people have sufficient time to monitor and 

interact with the offender. There must also be enough resources and capacity to protect the 

survivor and ensure that her needs are met, as well as to foster community dialogue about the 

event so that the community can transform itself. On the other hand, the traditional system offers 

little to no support to sexual offenders, so the focus on rehabilitation and positive change from 

transformative justice is a refreshing shift towards a more proactive and holistic response to 
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sexual violence. Research on transformative tools such as circles of accountability shows that 

these types of interventions result in decreased recidivism rates.
444

  

While in theory, transformative processes look as if they may bring about substantial 

improvements when it comes to violent, harmful behaviour and subsequent needs for justice, 

they remain largely untested and out of reach of many of the communities that could use them 

the most. Although these are processes that generally occur outside of state institutions, there is 

likely value in providing economic and structural supports for community-level justice, and, as 

Mimi Kim suggests, justice politics are ―at a cross roads in which the machinery of carceral 

buildup and its intrusions into every facet of social life have been momentarily slowed by the set 

of anti-carceral or abolitionist logics‖.
445

 Given the attention that sexual assault has been 

garnering lately, as well as criticisms against traditional courts and prison systems, there is 

certainly room for a broader discussion about transformative justice and support for its 

implementation, a topic that will be picked up once again in Chapter 9. 

Despite emphasising the differences in restorative and transformative justice in this 

chapter, in much of the rest of the dissertation, I speak mostly of restorative justice. This is not 

because I think that delineating the two is not useful, but because I tried to simplify the concept 

of alternative forms of justice in my interviews. In part, this was because of a lack of familiarity 

about the nuances of restorative and transformative justice among the survivors I spoke with. 

They often knew of restorative and sometimes transformative justice through sources like the 
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media. I gave a brief definition of restorative justice during interviews, but I allowed the 

conversations to develop based on the knowledge and interest of the particular women I was 

talking with. Despite this confluence of terms, survivors touched on several of the differences 

between the two processes in their concerns and opinions, even if many of our conversations did 

merge the two topics.  

3.5 Concluding Thoughts on Statistics, Legal Frameworks, and Sexual Assault 

As this dissertation seeks to understand what it is that survivors are looking for when it 

comes to their attempts to find justice after being sexual assaulted, this chapter provided some 

context to understand that search, first by describing the prevalence and perpetration of sexual 

assault in gendered terms. Secondly, this chapter outlined the existing legal possibilities available 

to survivors. By looking at the statistics and legal frameworks for sexual assault in Canada, it is 

clear that this is a crime that is treated differently than other violent offences. The data on who 

perpetrates sexual assault and those who are harmed by it reveal deep connections to misogyny 

and other forms of discrimination. The state‘s inadequate response to this issue helps to further 

embed these inequitable behaviours into societal norms. In theory, the Canadian legal system 

should be able to deal with sexual assault in a fair and non-discriminatory manner as the laws 

governing this offence are, for the most part, strong and clear. However, despite good legislation 

and jurisprudence, the actual practice of law continues to harm many survivors who try and 

access legal remedies, and the options available to them are not sufficiently addressing their 

justice interests.  
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Chapter 4: Methodology  

4.1 Feminist Standpoint Epistemology 

Methodology is ―the terrain where philosophy and action meet‖.
446

 It connects 

epistemology, a theory of knowledge ―about who can know what and under what circumstances 

knowledge can be developed‖,
447

  to methods, the techniques used to both gather and analyse 

information.
448

 Thus, in writing about my methodology, I am illustrating that I have designed a 

project that can create data within a comprehensible framework, in a manner that other scholars 

will understand and accept as carefully and logically constructed, and that can provide ―criteria 

for judging between competing knowledge claims‖.
449

 By crafting a well-conceived 

methodology, I am ensuring that my dissertation contributes to academic knowledge and 

produces data and analysis that goes beyond mere opinion. 

The methodology grounding this project is feminist standpoint epistemology, a theory of 

knowledge that privileges the perspective of women when talking about their own 

experiences.
450

 Standpoint epistemology ―argues that all knowledge is constructed from a 
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specific position and that what a knower can see is shaped by the location from which that 

knower‘s inquiry begins.‖
451

 Thus, people‘s identities and positions in society result in varying 

experiences, and these experiences allow them to develop differing perspectives. As a scholar, it 

is important to learn from as rich a variety of viewpoints as possible, particularly those that are 

often excluded from academic frameworks, to hone one‘s understanding of the world, making it 

ever more nuanced and reflective of reality. Feminist standpoint epistemology takes the stance 

that women have unique knowledge that should be considered when conducting research, and 

that this knowledge is best obtained by speaking with women about their lives.  

Standpoint epistemologies can be used to contest hegemonic perspectives as they 

acknowledge the epistemic authority of socially disadvantaged groups when it comes to 

knowledge about their own lives. According to Sprague, 

Instead of an elite hierarchy controlling and distributing knowledge to the populace, 

knowledge claims are worked out through dialogue with everyday social actors. 

Knowledge is not a thing that individuals possess but rather a form of communication and 

connection, a search for harmony in a community. Rather than opposing rationality to 

emotionality, emotions such as empathy and attachment become useful guides in asking 

and answering the thoughtful and important questions.
452

 

 

Thus, this methodology has a political component. Researchers must think about power and how 

it affects their work. Using standpoint epistemology ―prompts us to ask how the distribution of 

power in a society influences who can be a legitimate creator of knowledge and how their social 

position influences what kind of knowledge they create.‖
453

 It is not enough to recognise that 

certain research has not been done; one must question why an area of scholarship has been 

neglected, what reasons one has for engaging in this research, how one‘s own power and position 
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effect the research being conducted, what will be produced at the end of a project, and who will 

find it valuable. Standpoint epistemology requires researchers to consider the greater utility of 

their research, particularly from the perspectives of those being studied.
454

  

Scholars must also question their role in the creation of knowledge. Feminist standpoint 

epistemology encourages academics to reconsider and challenge the traditional roles of 

researcher and research subject. In this approach, research participants are co-producers of 

knowledge.
455

 After all, researchers cannot complete their work without the participation of 

community members.
456

 Instead of being subjects analysed by an expert, research participants 

are individuals who contribute to the research by working with the researcher. Regardless of my 

own goals for the research and my beliefs about the subject, it was necessary for me to listen to 

and consider everything that survivors were telling me. The purpose of this research is, at least in 

part, to be helpful for survivors and that meant respecting and not dismissing the stories and 

opinions that were being shared with me, even those that challenged my own assumptions. A 

researcher should be ready to acknowledge that they are not the sole knowledge holder and 

creator when using standpoint epistemology.
457

 In this dissertation, while collaboration was not 

ongoing past the interview stage and the writing is filtered through my interpretative lens, it was 
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essential that I constantly questioned my own perspectives and whether I was engaging fully 

with the contributions of the women I spoke with.  

Some would argue that taking such an outwardly political approach to research can 

introduce bias to data collection. Academic scholarship is often conceived of as objective and 

impartial, but standpoint epistemology argues that this lack of regard for political implications 

actually introduces distortions and biases in research.
458

 No research can be said to come from a 

―view from nowhere‖, so it is important to identify which perspectives are being highlighted (or 

excluded) to add nuance to the scholarly understanding of a problem.
459

 After all, how can one 

ensure that one‘s research is adequately comprehensive, taking enough variables into proper 

consideration, if certain knowledge has been omitted?  

For example, in Canada, charges involving violence against Indigenous women are 

dropped most frequently when the accused is Indigenous.
460

  In order to figure out why this is 

happening and how best to respond to this issue, researchers must speak with Indigenous women. 

One can extrapolate likely reasons as to why this phenomenon occurs, but any analysis would be 

incomplete—and likely erroneous and flawed—without the direct perspectives of Indigenous 

women who will be able to talk about why they may have refused to participate in police 

investigations or whether they encountered racist obstacles when trying to report.  
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To explore a topic through the lens of those directly affected, particularly when said 

viewpoint is often overlooked, allows for more complex and variegated data. By leaving certain 

perspectives unexamined, research does not adequately reflect the world that scholars are 

studying, and any results and recommendations resulting from their research will not be 

optimally effective—and could even be harmful. Thus, to centre women in one‘s research, as I 

do in this dissertation, has political implications. However, the purpose in doing so is to begin to 

rectify past errors in scholarship wherein women‘s perspectives were left out of research, 

resulting in incomplete and inaccurate data.  

When using feminist standpoint epistemology, it is essential to apply an intersectional 

lens as well. Researchers must not assume that women constitute a single, universal category. 

While it is true that women have unique knowledge given the way that social norms shape and 

constrain expressions of sex and gender (as well other aspects of identity, such as race, ability, or 

sexuality), there are many categories of women whose experiences and perspectives will differ 

from one another. Thus, scholars using standpoint epistemology must be careful to clarify 

exactly who their standpoint refers to and not suggest that their research is more universal than it 

actually is. I make no claims that my work will be representative of the perspectives of all 

women as such a task is impossible. What is important, however, is recognising what viewpoints 

have been left out of the academic literature and working towards including them as often as 

possible. No one project will be able to do this perfectly, but each additional influx of 

information will help address the research gap.  

In feminist scholarship, the idea of lived experience is a crucial tool for more fully 

understanding the lives of women. However, it is important to differentiate between taking all 

knowledge gained from standpoint as objective truth—something that standpoint epistemology 
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explicitly rejects—and seeing this information as a collection of differing perspectives that add 

to the layers of understanding that one has about a problem.
461

 No singular experience can be 

considered true for all people, nor are individuals necessarily aware of the full context that their 

experience occurs in. It is only by looking at a wider array of data that a researcher obtains a 

more comprehensive understanding of the problem as a whole. Turning individual experiences 

into broader knowledge of a situation requires careful consideration and analysis. While 

researchers must respect people‘s experiences, data should not be accepted without interrogating 

it.
462

 A scholar‘s job, after all, is to evaluate and come to carefully considered conclusions that 

are supported by a theory of knowledge.  

In this dissertation, I must contend with the fact that laypeople often do not have a 

comprehensive understanding of the legal system. Survivors may be upset by their experiences 

during the process of taking an assault claim to court based on inaccurate assumptions of what 

the system could offer them, and they may demand changes and reforms to the law that cannot 

be implemented in the current system. However, all of this information is valuable. I want to 

understand how survivors experience a particular part of the legal process, and what they 

ultimately desire in regards to justice. If survivors want and expect solutions to their problems 

that are unavailable in the current legal system, then further exploration of what kinds of redress 

survivors are searching for and why they are unable to achieve their justice goals is needed. With 

standpoint epistemology, all perspectives have value, but they must be weighed and assessed as 

to what each adds to the understanding of the problem at hand. It is important to listen carefully 
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and with an open and critical mind to the voices of survivors, but also be ready to look at these 

individual stories within a greater totality of experiences.
463

 

4.2 Interviews with Lawyers and Survivors: Seeking to Understand a Standpoint 

The data used in this project was largely obtained via interviews with female survivors. 

My goal was to uncover something of ―the diversity of women‘s realities that often lie hidden 

and unarticulated,‖ and to acknowledge the expertise that women have in regards to their own 

experiences.
464

 I also spoke with lawyers who represent and/or give legal advice to survivors as a 

way of understanding more about justice from the perspective of those who work within the 

system and have a broader, more systemic view of the issues as a whole. I interviewed a few 

individuals with experience as Crown Attorneys as well. While they do not directly represent 

survivors, these lawyers do have a unique perspective on sexual assault cases that is valuable for 

understanding the problems being interrogated in this project. The primary data used in this 

dissertation comes from my interviews with survivors themselves, and my discussions with 

lawyers are used to help contextualise this information.  

The interviews I conducted were semi-structured, starting with a standard set of questions 

to guide the conversation, and then allowing interviewees to speak about their experiences 
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without conforming to an exact structure.
465

 Feminist interviewing methods encourage research 

participants to become equal partners in the creation of data.
466

 As such, it is important for the 

interviewer to be adaptable as the interview progresses. There is a balance between sticking to an 

exact pattern of questions and creating a dialogue where the interviewee can introduce new 

avenues of potentially useful conversation that were not originally anticipated. My hope for this 

dissertation was that interviews would be shaped by the mutual desires of me and the 

participants.  

During the course of my interviews, I found that this more conversational approach 

resulted in far richer data than interviews that stuck closely to my pre-prepared questions. 

However, I did not have full control over whether an interview would use this dialogue-based 

approach as it was up to the survivor how much she wanted to talk about or deviate from the 

questions I asked. While I would probe for additional detail if our conversation on a particular 

question was short, sometimes the women I spoke with were not comfortable dwelling on the 

issues being discussed, and others stated that they did not have much to say about certain topics. 

As an interviewer, it was my role to make the interview itself as comfortable and open as 

possible, but variations in rapport will always occur. Most of my interviews followed the more 

conversational approach I was hoping to encourage, but I was not able to achieve this for all of 

them.
467
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I chose to begin my interviews with a series of case scenarios. Rather than immediately 

asking participants about their personal experiences, I wanted to build-up trust throughout the 

process. This was to allow the participants to acclimatise to our discussion and to get to know me 

before they encountered potentially emotionally difficult questions. Additionally, by asking 

questions about concrete examples of sexual assault and justice, I hoped to help participants 

think through the rather abstract and difficult to navigate concept of justice outside of the 

emotionally fraught context of their own situations. This approach was also meant to expand the 

scope of my data beyond personal experience by asking survivors to situate their beliefs about 

justice more generally.  

 The case scenarios were designed to further investigate survivor perspectives on justice 

by discussing different variables that may influence their opinions on justice. Given that not 

everyone I spoke to went through the same experiences, and I did not want to ask about the 

violence that any of the participants experienced, a case scenario was the most appropriate tool 

for getting at this information. The first scenario dealt with a situation in which a female 

employee was sexually assaulted by her employer while at work. The abuse escalated over the 

course of several months, starting with non-consensual kissing and touching, and culminating in 

non-consensual penetrative intercourse. The employee eventually went to the police and reported 

the incidents. The employer was charged and submitted a guilty plea before a trial could take 

place. I asked the survivors to imagine that they were a judge with the power to sentence the 

offender however they felt was appropriate, regardless of whether that sentence was available in 

Canadian criminal law. Once they detailed their thoughts on this scenario, I changed the 

particulars and asked if that altered their answers about sentence. The first change was that the 

employer did not plead guilty and instead a full trial took place. The second change involved the 
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employee reporting the abuse earlier, before non-consensual penetrative intercourse occurred. I 

wanted to explore survivor feelings about issues such as guilty pleas and the ways in which 

certain types of sexual assaults are seen as more serious than others.  

 My second scenario was based on a true story that has become popularised via a TED 

Talk and a book.
468

 I gave the survivors a brief overview of the story of Thordis Elva, an 

Icelandic woman who was sexually assaulted by her boyfriend when she was young. At the time 

of the attack, she was incapacitated by alcohol and unable to respond or consent. Her boyfriend 

had non-consensual penetrative intercourse with her for over two hours while she slipped in and 

out of consciousness. She did not report this incident to the police and the two eventually broke 

up. Years later, she reached out to him via email to talk about what had happened between them. 

They communicated this way for eight years until they decided to meet in person. Elva chose to 

deal with her assault in this manner because she wanted to understand what had happened and to 

feel as if her abuser actually accepted responsibility for his actions. She wanted to be able to 

forgive him so that she could move on with her life. In the end, her personalised process made 

her feel as if she had achieved a just resolution to what had happened to her. Her former 

boyfriend acknowledged that what he did was wrong, apologised, and seemed genuinely 

remorseful. He validated her experiences of harm and even supported her in speaking tours about 

sexual assault where he publicly admitted to what he had done. 

This second scenario was meant to speak to the restorative and transformative processes 

that are becoming an important part of the dialogue surrounding sexual assault and justice. One 

of the trends that inspired this project was how often the media reports that survivors feel as if 
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the legal system does not offer them adequate paths to justice. Consequently, there has been an 

increase in discussions about what justice is available outside of the legal system. I knew that I 

would likely not be able to connect with many individuals who have participated in alternative 

forms of justice (and I was correct in this assumption as only one person I spoke to had 

participated in a transformative process), so using a case scenario allowed me to explore survivor 

perspectives on restorative and transformative justice, and whether they were interested in these 

processes as a way of obtaining redress for their assault.  

As I mentioned in Chapter 3, most of the participants in my interviews had a passing 

familiarity with the concept of restorative (and sometimes transformative) justice. During a later 

part of the interview after the case scenarios had been dealt with, I addressed restorative justice 

directly. I gave a brief definition of the term and asked survivors if they had any questions: 

Restorative justice has been gaining traction in public discussions around sexual assault. 

Restorative justice is a series of different processes that can be used after a criminal act 

has occurred to help heal the harms caused by the offence. The primary goals of these 

processes is to try and return the people who were hurt to a similar place to where they 

were before they were harmed, and also to help the perpetrator change his behaviour so 

that he no longer causes harm. Restorative processes tend to be cooperative, not 

adversarial, and usually involve the participation of the perpetrator, the victim(s), and 

members of the community. While punishment may be part of the process, it is not a key 

component. Some people claim that restorative resolutions tend to be more positive and 

satisfying for people hurt by crime. However, in the context of sexual offences, there is 

concern that there are not sufficient safeguards to ensure that survivors are safe, and that 

harmful stereotypes and rape myths do not influence the process.
469

  

While I go into detail about the complexities of restorative and transformative justice in Chapter 

3, I did not want to overwhelm anyone with too many details during the interviews. Instead I 

focused on the very base components of restorative and transformative processes and used only 

the term ―restorative justice‖. I would then use probing questions to seek people‘s perspectives 
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on issues such as the benefits and pitfalls of processes connected to the state or completely 

separate from it.  

4.2.1 Reflexivity  

Reflexivity is crucial in a feminist interviewing project. In standpoint epistemology, a 

researcher must try to understand a problem from the perspective of someone else. Even though 

interviews help researchers obtain information from people with different knowledge, scholars 

analyse the data and filter information through their own thoughts and perspectives. They are 

able to apply their wider contextual knowledge to what they hear, but there is always the risk of 

inserting their personal biases and assumptions into their interpretations. Reflexivity, therefore, 

requires that one take ―a critical look inward and [reflect] on one‘s own lived reality and 

experiences‖.
470

 How does one‘s position as a researcher or one‘s own lived experience influence 

the interpretation of voices that are different from one‘s own? To engage with reflexivity means 

that one must identify the power and privilege one brings to a project, and actively work to 

ensure that one does not unthinkingly let these personal realities affect the processing or 

gathering of data.
471

 Thus, a researcher must listen carefully and deeply to what an interviewee is 

saying, looking for places where misinterpretation might occur because of a variance in 

perspective. While you can never fully ensure that personal assumptions do not inappropriately 

seep into a project, practising active reflexivity ensures that one is consciously engaging with the 

issue, thus minimising the effects.  

Reflexivity required me to be extremely conscious about the way that I interpreted the 

language people used in regards to sexual assault. I have worked on issues involving this crime 
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for many years, and I am used to speaking about them using particular terminology. I realised 

early on in this project that I needed to prevent myself from unthinkingly applying my own 

definitions of words to those of the survivors that I interviewed without clarifying and making 

sure that I knew what they meant. Terms such as ―restorative justice‖, for example, have 

complex and varying interpretations even within the academic community, and I have chosen 

specific definitions for this project that did not reflect the common understanding of everyone I 

spoke with. Additionally, as a trained lawyer, there are many concepts and terms that I use on a 

regular basis in a different way than most lay people.  

For instance, while interviewing, I used general words and phrases such as outcome, 

sense of justice, results, and sentence when talking about redress. I wanted to see how survivors 

would speak about their experiences and perspectives without much guidance from me. As can 

be seen in this dissertation, the concept of accountability was important to women even though I 

did not ask about it directly in my interviews, and my writing on the subject arises from the 

words of the people I spoke with rather than any academic literature. It was important that I did 

not revert to using the legal definitions that I am more comfortable with. The concept of survivor 

―wants‖, ―needs‖, and ―desires‖ is another area where I am mirroring the language and meanings 

I heard from the women I interviewed rather than what I have read in the literature or how I 

understand these terms in light of my academic and legal training.    

I used probing, open-ended questions to better understand how each of my interviewees 

conceptualised various terms, including the very notion of sexual assault itself, and was 

continually reminding myself throughout the interview and coding process to deeply reflect on 

the data outside of my personal understandings of this topic. By pushing myself to decentre my 
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own knowledge, I was able to more effectively explore the thoughts and ideas of those who I 

wanted to learn from.  

Another area where reflexivity was important in writing this dissertation dealt with my 

shifting opinions and thoughts about the issues that I was exploring. While it is common for 

scholars to have some idea of what answers their research will yield, it is crucial that personal 

assumptions or desires about the results of the work not bias the data collected or the 

interpretation of it. I am passionate about law and sexual assault and have many conflicting 

feelings about what justice should look like in these situations. However, the point of this project 

was to explore how survivors perceive this topic. While interviewing, it was not my own 

thoughts that were important, but those of the people I was speaking with. Thus, it was critical 

that I did not let my opinions govern how I interacted with my interviewees or the data that I 

gained from our conversations.  

For example, the idea of limiting some of the rights of the accused in a criminal trial 

came up several times in my interviews, and I quickly noticed how uncomfortable these 

discussions would make me. As a legally trained individual who specialises in criminal issues, I 

both understand and support the need for strong rights for the accused in the criminal system. 

When discussions about limiting these rights arose, I realised I had a tendency to immediately 

label these conversations as of limited use in my work. Discomfort, however, was one of the 

emotions that I decided would require me to interrogate my understanding of what I was hearing. 

My aim for this dissertation was to identify the problems survivors are having with the legal 

system. By jumping too quickly to whether a survivor‘s perspective could be transformed into 

legal reform, I was neglecting to think about what the particular complaint was addressing. 

Instead of listening and considering, I was unthinkingly applying my own expectations of what 
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the system could and should do. Reflexivity, therefore, helped me interrogate my research 

methods and analysis to ensure that I adequately challenged my own biases and was not simply 

looking to confirm what I thought I already knew.  

My use of reflexivity throughout the interview process had a significant impact on my 

personal opinions about the subject of sexual assault and justice as a whole. When I started this 

dissertation, I thought my work would be focused on what could be done in the current legal 

system. I believed in a much more liberal conception of what changes might be necessary to aid 

survivors in their attempts to obtain justice as I myself was part of this system. As can be seen by 

the end of this dissertation, however, my conclusions about how to respond to the justice needs 

of survivors are more radical than I originally imagined. Listening to people with lived 

experience and pushing aside my own preconceived notions about what was right and possible 

when it comes to justice allowed me to think more deeply and carefully about the topic and come 

to novel conclusions I would not have reached without reflexivity.   

4.2.2 Recruitment Process 

Recruitment of research participants is often difficult, complicated by the fact that I was 

working with individuals who have often already had to deal with invasive and painful questions 

about their experiences. As such, my recruitment process was carefully constructed in 

collaboration with my supervisory committee to address ethical issues—from the manner in 

which interviewees were recruited to the way data collection was handled—and was approved by 

the Human Participants Review Committee of York University.
472
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I began my recruitment process by identifying lawyers who may be willing to talk to me 

and provide information about my research project to their clients who are survivors. To do this, 

I obtained the list of providers for Ontario‘s Independent Legal Advice (ILA) program.
473

 The 

ILA program, as discussed more fully in Chapter 5, is an initiative in Ontario that offers four 

hours of legal advice at no cost to sexual assault survivors before or just after their initial contact 

with the justice system. Consequently, it was reasonable to assume that some of the lawyers on 

the list of potential providers were likely to have already worked with survivors and be 

knowledgeable about sexual assault law. I made inquiries among legal colleagues about who the 

more experienced individuals on the list were and began reaching out to them.   

This method of recruitment is called purposive sampling or looking for individuals with 

specific experiences or expertise.
474

 This is a non-probability type of sampling that will not yield 

a perfectly randomised sample; however, my project is a qualitative exploration of the opinions 

and experiences of survivors and thus does not aim to produce statistical data, but to contribute 

rich and detailed information on an issue that has been largely neglected in academic 

scholarship. Given that part of my recruitment strategy was to reach survivors through their 

lawyers, it was important that I connect with lawyers who were likely to have positive and 

ongoing contact with survivors. 

Once I reached out to my initial list of lawyers, I used the snowball method of identifying 

additional research participants, asking individuals who agreed to talk to me if they knew of 
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anyone else who would be suitable for the project.
475

 One possible criticism of my use of 

purposive and snowball sampling is that the lawyers I recruited are likely to have similar beliefs 

and values. Specifically, it is likely that the lawyers I spoke with identified as feminist. While I 

did not exclude those who rejected this moniker from my research, it is important to note that 

many of the lawyers who work with survivors have feminist-oriented practices.  

As my project is grounded in feminist theory, I reject the idea that speaking with feminist 

lawyers introduces bias into a project that is aimed specifically at uncovering and exploring the 

neglected voices of women. I am purposefully seeking out a knowledge base that I have not seen 

adequately reflected in legal academic literature, and I do not believe that legal knowledge 

should always be—or even can be—truly objective. A feminist theoretical framework—

especially an intersectional one—points to the existence of multiple truths.
476

 There are a variety 

of ways of understanding a concept as complex as justice and focusing one‘s research on the 

experiences and perspectives of individuals who have largely been left out of societal 

conversations on this issue should be one of the primary tasks of responsible research. Rather 

than introducing bias to the dialogues about legal justice, this project aims to minimise bias by 

uncovering additional information to consider.  

I sent all lawyers that I contacted a recruitment letter via email that explained my project 

and what I wanted their help with. I asked them if they wanted to be a part of the research 

themselves as a potential interviewee, and also if they could post my survivor recruitment 

materials (a letter and flyer
477

) in their offices. While I requested that they bring these materials 
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to the attention of clients who may be interested in my project, this was meant to be the end of 

their involvement in the recruitment of survivors. Clients who were interested in speaking with 

me were to contact me directly. I did not inform lawyers about who decided to become part of 

my project. This was meant to help prevent survivors from feeling pressured by their lawyers to 

participate in work outside of the scope of their case.   

I was contacted by several survivors using this method, and applied the snowball 

approach once more, asking those who spoke with me to pass on my information to anyone that 

they thought might be interested. Survivors began to enthusiastically recommend my project to 

other individuals that they knew as they believed it was an important project and that I was 

handling the subject with respect and care. Unexpectedly, some survivors posted my recruitment 

info on social media which resulted in many more individuals that were interested in 

participating.
478

 Up until this point, I had planned on recruiting only from the Toronto area and 

doing in-person interviews. However, given the interest being generated, I decided to also offer 

phone interviews to those who lived outside of my geographic area. I had people contact me 

from as far away as Manitoba and Newfoundland. In the end, however, my sample was 

composed entirely of individuals from Ontario, most from Toronto, though some from other 

locales such as Sudbury and Peterborough.
479

  

4.2.3 Inclusion and Exclusion Criteria 

My inclusion/exclusion criteria for survivors were created to allow me access to as broad 

a pool of potential perspectives as possible; however, there are some important criteria that I 
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 One survivor posted my recruitment information to a private online group for survivors that I did not have access 

to and this was particularly helpful for my recruitment numbers.  
479

 While my data comes from a specific geographic location, it is important to note that criminal law is under 

federal jurisdiction, so any information gathered still has the potential for national application. 
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decided to control for. For example, I did not recruit minors
480

 given the numerous ethical 

considerations surrounding their participation. I did include adults who had been assaulted when 

they were minors. While the perspectives of those who were recently assaulted and those who 

experienced their assault some time ago may be different, I wanted to capture a diversity of 

experiences.  

 I chose to work only with female-identified survivors. While I do not wish to imply that 

male-identified survivors do not exist or that their issues deserve less scholarly attention, given 

my sample size, I decided not to include this group in this project. I was concerned that it would 

be too difficult to recruit sufficient numbers of male participants to ensure that their views were 

adequately represented in my sample and that I would struggle to anonymise their experiences 

properly. 

It is also important to recognise the complexity in which both gender and sex are 

understood today.
481

 For many, the binary of female and male is not adequate to describe their 

experiences.
482

 However, as with male survivors, I was worried about my ability to recruit 

individuals who identified as trans or non-binary. Consequently, I decided to ask for female-

identified survivors and allow participants to decide whether they fit this description. In the end, 

everyone I interviewed listed their gender/sex as female or cis female on the demographic form I 

gave all participants. 

 Another key piece of my inclusion/exclusion criteria focused on how survivors engage 

with the legal system. I have interviewed both those who have not reported their assault (though 

still may) as well as those who have completed their engagement with the legal system. 

                                                 

480
 In Canada, anyone under the age of 18.  
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 See Chapter 2.  
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Individuals who are currently working through a legal process in regard to their assault were 

excluded from this study. There are several reasons for this choice. First, there is a slight risk that 

my research may be subpoenaed by defence counsel, and anything a participant says during the 

interview could be used to her detriment in a trial. While it is very unlikely that this scenario 

would occur, by ensuring that no participant was engaged in an active legal process, I further 

minimised this potential harm.
483

 Additionally, legal processes are often emotionally trying for 

survivors, and placing additional burdens on them to speak about a difficult topic while they 

must also prepare themselves for the stresses of the legal system may be an unfair burden to ask 

of people.   

 I have chosen to include both those who have and have not reported their assault because, 

while both groups are likely to have had very different experiences that inform their ideas of 

justice, both perspectives are valuable in understanding survivors‘ justice needs. Experiential 

knowledge is, after all, unstable and will change and shift over time and from person to person. I 

wanted to hear from people with different interactions with the legal system to explore the varied 

reasonings and experiences that survivors had while navigating their options post-assault. For 

example, I predicted (and found) that it was common for survivors to decide not to report 

because they did not feel that justice would have been available to them in the legal system and I 

wanted to explore why people held this belief. I wanted to know more about why survivors made 

their choices and whether there were obstacles preventing them from choosing to engage with 

the legal system.  

                                                 

483
 Though the possibility remains for those who may report their assault in the future, it is unlikely that a defence 

lawyer will find out about a person‘s past participation in a research project. Additionally, the identifying 

information about my participants has been destroyed, including the audio files of their interviews. 
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I was concerned about whether or not I would be able to recruit an adequate number of 

individuals from both categories and what methods of recruitment I might need to use should I 

need to find participants with specific types of experience. However, my general recruitment 

strategy connected me with people with a wide array of experiences and no specific attempts 

were needed to help me capture additional perspectives. 

 Within the category of individuals who had completed their engagement with the legal 

system, I included anyone who had reported their assault to the police or had spoken with a 

lawyer in advance of reporting, regardless of how the complaint was handled after these initial 

steps. There is no one singular approach to handling a sexual assault claim and I expected to see 

a myriad of different results depending on the choices of both the survivor and the legal actors 

they were engaging with. While some of the individuals I interviewed had participated in a full 

criminal trial, others sought legal advice then decided not to report their assault to the police, or 

to apply only to the Criminal Injuries Compensation Board. Some chose to pursue other legal 

options in the areas of civil matters, employment, and human rights.  

My inclusion criteria for lawyers required them to have expertise in sexual assault law 

and experience in working with survivors. I did not exclude those working outside of the field of 

criminal law as there are many other avenues that survivors may take in seeking justice within 

the legal system.
484

 

4.2.4 Interview Process 

Interviews generally lasted between sixty to ninety minutes, though some were as long as 

four hours. Interview participants set the pace and length of our conversations. If the person I 
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was talking to had a lot to say, I did not want to prevent them from telling their story in the 

manner that they thought best. A common complaint from survivors is that the legal system 

forces them to alter or constrain their stories to fit within expected legal dialogues. I did not want 

to contribute to these feelings and several of the survivors expressed that they valued the 

opportunity to speak candidly about their experiences.  

When interviewing lawyers, I generally met them in their offices or conducted the 

interview by phone. With survivors, on the other hand, I asked them to identify a comfortable 

and convenient setting for our discussions. I would suggest a public library or café in their 

neighbourhood depending on how private or public they wanted our conversation to be.
485

 In the 

end, I conducted most of my interviews in various branches of the Toronto Public Library 

system.  

I recorded all of my interviews where I received written permission to do so.
486

 I then 

transcribed this material and destroyed my audio files in accordance with the requirements of the 

ethics board.
487

 I analysed these transcriptions using NVivo, a software designed for dealing with 

large quantities of qualitative data. For my analysis, I used a modified form of grounded theory 

that I will discuss below.  

                                                 

485
 For some survivors, being in an area with lots of people felt safe, while for others, they were fearful of anyone 

hearing their stories without the safety of confidentiality. In cases where more privacy was desired, I would often 

book a private study booth at the Toronto Reference Library.  
486

  Participants were asked to consent to recording at the start of the interview. Only one individual did not want to 

be recorded for safety reasons, though I was allowed to take notes during the interview so her experiences and 

opinions have been included in this project 
487

 While no researcher can fully guarantee the confidentiality of their interviewees, I attempted to make 

participation in my project as legally safe as possible by identifying individuals only by codes, and deleting my 

audio files after an anonymised transcript was created so that these files could not be seized for use in any court 

case.  
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4.2.5 Resulting Sample 

In total, I conducted 23 interviews for this project. Of these interviews, 16 were with 

survivors, while 7 were with lawyers. At the start of all of my interviews, participants were asked 

to fill in a demographic survey.
488

 These forms were decoupled from participant IDs in order to 

help protect individuals‘ identities. However, despite the sensitive nature of both the interview as 

well as the demographic data, I believed it was necessary for me to collect some information on 

the diversity of my sample so that I could speak to both its strengths and weaknesses. All 

participants were told that participation in the demographic part of my interview was completely 

optional, and they were free to leave any question blank. They were also told that this particular 

information would not be used in connection with the rest of their interview, but instead to help 

me comment on the diversity of those who participated in the project. Every individual that I 

interviewed agreed to fill out the form, and, save for a few questions that survivors wished to 

skip, the data is mostly complete.  

The demographic form was structured to allow participants to use the terminology that 

they felt most comfortable with. Consequently, instead of using a selection of choices, I left most 

of the answer fields on the form blank save for income which was given as a series of ranges. 

There were up to 10 different categories I asked participants to fill out, depending on which 

group I was interviewing.  

 All of the individuals that I interviewed were Canadian citizens,
489

 and all but one person 

spoke English as their primary language. Given my sample was based in Ontario and my 

interview documents were in English, it is not surprising that I did not recruit many 
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Francophones or Allophones in my sample. However, both citizenship and language are facets of 

one‘s identity that may shift perspectives on justice, and it is important to note the limitations of 

my sample in these areas.  

Of the 23 people that I interviewed, 22 of them identified as women. The only man who 

participated in my research was a lawyer. While I was not looking to interview only female 

lawyers, it is women who tend to have the most expertise in this area of law.  

Another one of the pieces of demographic information that I collected was age. Looking 

back over the data, this was an area of weakness in my sampling. Survivors ranged from 24 to 38 

years old. This was a rather limited range of ages with most participants being in their late-

twenties or early-thirties. Snowball sampling can lead to a bias based on who the researcher 

initially connects with. Thus, when I started my work with survivors of a particular age range, it 

is understandable that many of the individuals that they gave my information to would be in the 

same age range. Considering many of the women that I interviewed had taken many years to 

come to a position of feeling capable of talking so openly about their trauma, it is not surprising 

that I was less successful in recruiting younger participants who may still be in that process of 

healing.
490

 For older participants, it may be the case that, given my use of lawyers and social 

media, they were either finished with any trial process they had undergone and were no longer in 

contact with the lawyers they might have used, or that they do not use social media in the same 

way as the other women that I interviewed. 

While it would have been interesting to see if there were differences in how women of 

varying age ranges approached the question of justice for sexual assault, this is an exploratory 
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 This also implies that while I may only have been talking to women of a specific age range, the range of when 

they experienced their assault(s) was much broader, with many discussing situations that occurred when they were 

minors or new adults.  
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qualitative study. Even were I to have managed to obtain a more diverse range of ages in my 

sample, I would still not be able to draw any statistically relevant conclusions from my data. As 

such, while I do note that this was a weakness of my sample, the information gathered from this 

group of women is still immensely useful.  

As discussed in Chapter 2, my theoretical aims for this work are founded in intersectional 

feminism, and historically race has not received adequate attention from feminist scholars. While 

my particular sampling methods did not allow me to control exactly who responded to my fliers, 

I hoped that given my various methods of reaching out to people, I would be able to connect with 

racialised women.  

Of the 16 survivors that participated in this research, 10 identified as either white or 

Caucasian, though some of these individuals also stated that they were mixed race.
491

 Of those 

that claimed a racialised identity, they described themselves with terms such as Métis, Chinese, 

Asian, Argentinian, Jewish, Black, Middle Eastern, and mixed. While a sample of 16 can never 

be perfectly representative, my project captured a mix of different racialised voices.  

Sexuality was another piece of demographic information that I asked about. Only 4 of the 

participants identified as heterosexual. The vast majority of women stated that they were either 

bisexual or queer. Additionally, around half of the survivors I spoke with identified as disabled. 

The majority stated that they lived with mental health conditions such as PTSD or anxiety (often 

as a result of or exacerbated by the harm that they suffered). A few also lived with physical 

disabilities. As other research has shown, the more vulnerable a person is, the more likely they 

                                                 

491
 When I asked participants about their racial/ethnic background, I left the form blank so that they could answer 

however they thought was most appropriate for their situation. Consequently, the information that I gathered 

showcased a much more complex idea of identity than would have been represented had I asked individuals to 

simply pick the most appropriate category out of a list of options. 
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will become a victim of sexual assault.
492

 The fact that those who participated in this study are 

marginalised in many ways supports these previous findings and emphasises the need for support 

for survivors. 

Interestingly, income levels of my participants were quite spread out, though most fell 

into the lower income categories. I had expected my sample to be biased towards individuals 

with enough money to at least consider using the legal system after their assault;
493

 however, 

many of those that worked with lawyers accessed pro bono services.
494

 Five individuals made 

less than $9999, while only one made more than $100,000. Each of the remaining categories 

contained three people .
495

  

Education levels also varied quite a bit, though most individuals had either a Bachelors or 

Masters degree. This bias towards educated participants is something that I expected,
496

 though I 

did anticipate it would have resulted in a higher correlation with income levels.  

One other aspect of my sample that was not captured by my demographics form is how 

informed many, if not most, of the women I talked to were about sexual assault as a social and 

legal issue. As my demographics form showed, the vast majority of my sample had university 

degrees and were in their late-twenties and early-thirties. Many of them discussed their 

involvement with sexual violence activism and the depths of their critical thinking on the issue. 

While most claimed not to have a lot of knowledge about how the legal system operated outside 
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 See discussion on this topic in Chapter 2.  

493
 Especially as part of my recruitment process involved obtaining references from lawyers. 

494
 For many, they began by accessing the ILA program which, while of no cost to the survivor, is funded by the 

government so the participating lawyers are paid for their work. However, many of the lawyers I spoke with stated 

that they often worked far beyond the four hours funded by the ILA and repeatedly offered some of their services 

without fees.  
495

 The other categories were: $10,000 - $29,999; $30,000 - $54,999; $55,000 - $74,999; and $75,000 - $99,999. 
496

 I had assumed that those with greater resources, including education, would be more likely to reach out to legal 

services or to have strong opinions that they wished to share about the legal system.  
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of their own experiences, I found that overall most of the people I interviewed were educated and 

engaged with sexual assault as a social issue.  

The conversations I had with such an informed group of women were robust. The data I 

was able to collect was detailed and reflected the work these survivors had put into thinking 

about their experiences and the social lessons they drew from them. However, this does mean 

that my research is missing the experiences of women who are less informed or engaged with the 

issue, or mired in shame and self-blame about being sexually assaulted. Hence, while this 

dissertation is composed of important, in-depth research, there are voices that I was not able to 

capture that would add more context and understanding to the issue of justice for survivors of 

sexual assault. 

While I strove to interview a diverse group of women, talking about sexual assault is a 

difficult process and this might have affected who was willing to speak with me.
497

 My 

recruitment process was also not constructed in such a way as to allow me complete control over 

who decided to participate in my project. My sample was biased towards survivors who had the 

time and energy to engage in a project that offered them few tangible benefits.
498

  

However, qualitative research focuses primarily on ―stories and accounts including subjective 

understandings, feelings, opinions and beliefs.‖
499

 By its nature, this type of research can never 

perfectly reflect all facets of a problem; but, when well-constructed, it allows scholars to gain 

deep and nuanced knowledge about a topic. 

                                                 

497
 Women from marginalised communities may not trust or have much interest in speaking with an outsider who 

comes from a place of relative privilege.  
498

 For example, women who have children may not have the time and/or resources to come to an interview, 

particularly if they are single mothers, even with the help of the honorarium that I offered.  
499

 Matthews & Ross, supra note 465 at 142.  
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4.3 Coding the Data with Grounded Theory 

Grounded theory is a qualitative methodology premised on the idea that theory is 

constructed inductively by analysing data.
500

 Rather than crafting a hypothesis based on an 

existing theoretical framework, the researcher asks a question, gathers data, and then tries to 

build a theory from the data collected. When first conceptualised, grounded theory was seen as 

an atheoretical method.
501

 Researchers were meant to approach their data with as few 

preconceptions as possible, meaning that academics were not required to engage in a thorough 

review of the literature lest this contaminate their analysis of the data.
502

 Theory was meant to 

emerge from the data without the need for an external framework.  

This atheoretical foundation, however, has been challenged over time.
503

 Today, 

grounded theory can be seen as an umbrella term ―that includes an entire spectrum of analytical 

methods‖.
504

 While the inductive aspects of grounded theory remain popular, particularly the 

coding strategies that I discuss later in this chapter, many scholars combine grounded theory 

tools with theoretical frameworks to great effect. Feminist academics, in particular, have had a 
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 Matthews and Ross, ibid at 399. See also: Kathy Charmaz, ―Grounded Theory as an Emergent Method‖ in 

Sharlene Hesse-Biber & P Leavy, eds, Handbook of Emergent Methods (New York: The Guilford Press, 2008) 155 

[Charmaz]. 
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 Barney Glaser & Anselm Strauss, The Discovery of Grounded Theory: Strategies for Qualitative Research 

(Chicago: Aldine, 1967). 
502

 For some of the early debate on this topic, see: Barney Glaser, Theoretical Sensitivity: Advances in the 

Methodology of Grounded Theory (Mill Valley, CA: Sociology Press, 1978). 
503

 Even the original creators of this framework engaged in public disagreement over its development. See: Anselm 

L Strauss & Juliet Corbin, Basics of Qualitative Research: Grounded Theory Procedures and Techniques (Thousand 

Oaks, CA: Sage, 1990). Followed up shortly after by a critique from Glaser: Barney Glaser, Basics of Grounded 

Theory Analysis (Mill Valley, CA: Sociology Press, 1992). 
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 Sharlene Hesse-Biber & Hilary Flowers, ―Using a Feminist Grounded Theory Approach in Mixed Methods 

Research‖ in Antony Bryant & Kathy Charmaz, eds, The SAGE Handbook of Current Developments in Grounded 

Theory (London: SAGE Publications, 2020) 497 at 497-498 [Hesse-Biber & Flowers]. 
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long history of working within a grounded theory framework while still applying feminist 

principles and understandings to their work.
505

 

For example, Sharlene Hesse-Biber and Hilary Flowers argue that grounded theory and 

feminist research methods complement one another as, 

feminist research is aimed at exploring subjugated knowledge, [while] grounded theory 

serves to elucidate women's concerns and those of other oppressed groups in order to 

promote social transformation and social change. Grounded theory aligns with feminist 

research in its attention to raw data (the voices of marginalized populations), commitment 

to iterative praxis, which allows for the constant reexamination of existing data, and 

ability to empower research subjects.
506

 

 

Feminist standpoint theory stresses the importance of understanding an issue from the 

perspectives of those with lived experiences. Grounded theory approaches data analysis by trying 

to limit the ways in which preconceived notions about what the data should be can overwhelm 

the process of understanding and organising what has been gathered. Both analytical frameworks 

can be used to uncover information and understandings that have been overlooked. I found both 

methods of analysis useful while trying to understand what sexual assault survivors thought 

about justice, particularly as a feminist lawyer who both benefits from but also struggles to avoid 

overreliance on my legal training. 

                                                 

505
 See, for example: Barbara Keddy, Sharon L Sims & Phyllis Noerager Stern, ―Grounded Theory as Feminist 

Research Methodology‖ (1996) 23 Journal of Advanced Nursing 448; Marilyn Plummer & Lynne E Young, 

―Grounded Theory and Feminist Inquiry: Revitalizing Links to the Past‖ (2010) 32:3 Western Journal of Nursing 

Research 305; Mary Allen, ―Violence and Voice: Using a Feminist Constructivist Grounded Theory to Explore 
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Identified Women Cope with Discrimination? A Feminist Standpoint and Grounded Theory Study‖ (2018) 42:3 

Psychology of Women Quarterly 291. 
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4.3.1 Understanding the Coding Process 

In grounded theory, data is organised into categories so that it can be easily compared, 

and from these comparisons, understood in a careful, systemic manner.
507

 This process is called 

coding, and there are three levels of engaging in this process: open, axial, and selection. One of 

the benefits of using grounded theory in the context of standpoint epistemology is that categories 

are meant to arise from the data itself. What guides the processing of the interview material are 

the thoughts and perspectives of the interviewees. While I came into the project with certain 

questions that I wanted to answer, using grounded theory prompted me to really think about what 

the data I was looking at was telling me. Instead of immediately looking for information to 

answer my questions, I started by trying to sort out what the interviews were telling me without 

reference to what I wanted to hear. When comparing my results with the literature I reviewed in 

Chapter 1, the categories that I ended up selecting were similar to what other academics have 

used before me. However, I arrived at them before I had looked at most of this literature.
508

 

Consequently, I discovered there was significant consistency across the different studies on what 

survivors want from justice even though all of these studies and research questions differed.  

Open coding is the first stage of the process during which a researcher begins to identify 

themes and categories in the data through deep reading of the available texts.
509

 The researcher 

then classifies data according to broad descriptors that identify both concrete and abstract 
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into any of this research as a blank slate. I found it interesting, though, that my major themes were so similar to the 
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categories.
510

 One must avoid construing information too narrowly at this point as the purpose of 

this process is to explore the possibilities of the data. At this stage, ―feelings about 

imprisonment‖ was a useful grouping of data as it captured a lot of related information from my 

data set that I then worked with more deeply at a later stage of the coding process.  

 In axial coding, the categories that a researcher created in the first level are then related 

to one another, and further connections and understandings are sought by a more complex 

analysis of the context and conditions that gave rise to the original categories.
511

 This is where 

constant comparison becomes important, a process wherein the researcher must continually 

assess and compare data from different segments of the study in order to gain a better 

understanding of the patterns and trends that are emerging.
512

 By going over the data multiple 

times and becoming more familiar with the material, new connections emerge that can be 

explored. For example, ―feelings about imprisonment‖ split into more precise categories such as 

―punitive desires for incarceration‖ and ―desire for separation via incarceration‖.  

Initial broad overarching topics get organised into more precise, useable subcategories. 

These subcategories may relate to other subcategories, and this may allow them to be grouped 

together in a more nuanced manner, or be reconceptualised to reflect deeper understandings of 

the data.  

Axial coding is followed by selection coding, wherein a core category is chosen to which 

all the other categories are related.
513

 As I have rejected the atheoretical aspect of grounded 
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theory, I did not look for an overarching theory to understand my data. Instead, during this third 

stage of coding, I situated the categories I had created within the context of the intersectional 

feminist theoretical framework that I chose to guide my work. Returning to my subcategories 

about imprisonment, I further organised the data according to how it fits within the theoretical 

scholarship. For imprisonment issues, this involved looking at how feminist theory deals with 

issues such as prison reform and abolition.  

4.3.2 Implementing the Coding Process 

As I noted in Chapter 1, several similar studies to my own have been conducted on the 

justice interests of survivors, but I did not use the categories that several of them had arrived at. 

While I had particular ideas about what I wanted to explore and topics that I tried to focus on 

during interviews, I wanted to see what themes arose organically from my data set without 

defaulting to what other scholars had found. In the end, I decided on four central themes that 

would structure the analysis of my data: harms and healing, accountability, punishment, and 

restorative justice.  

I started my open coding process as I was conducting interviews. I noted down 

interesting themes that I saw being repeated as I spoke with survivors, and these topics of interest 

formed some of the first codes that I created to sort my data. While open coding is meant to be 

broad, not every code I came up with at this stage fit this requirement. In fact, many of the codes 

I started with were too specific and I needed to work backwards to see what tied certain topics 

together.  

For example, I asked several questions about survivor perspectives on restorative justice 

as I was curious to hear from those seeking redress what they thought of these types of processes. 

It quickly became apparent that one of my overarching themes would centre on alternative forms 
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of justice as the women I spoke with had many opinions on the issue. This theme did not arise 

from the data as organically as perhaps the proponents of grounded theory originally intended. 

However, I approached my interviews without expectations for what I would find out. I did not 

know if this was a topic that would be of interest to survivors, or whether it would be something 

compelling enough to become a standalone theme. I ended up choosing restorative (and 

transformative) justice as a central organising code because of the way that the women I 

interviewed reacted to questions about the subject.  

While I was not surprised that alternative forms of justice became an important theme in 

my dissertation given the fact that I did have specific questions on the topic, I did not anticipate 

that healing would end up being one of the most important categories that arose from my data. In 

fact, healing as a category only came together when I looked at several more specific codes that 

were not broad enough to be useful as a central theme until I realised that they all related to how 

survivors viewed justice in part as recovery from what had happened to them. Similarly, 

accountability came together as a theme when I started to see connections between comments on 

responsibility on the part of different actors and institutions despite the fact that I did not ask 

questions about this issue directly. Survivors consistently used words such as accountability and 

responsibility to describe a part of justice that they felt was important to them and I decided this 

should be reflected as a central theme even though the category was much broader than the 

offender-focused accountability understood in legal scholarship and practice.  

When I began coding on NVIVO, I initially had several more primary codes than I ended 

up using in the actual dissertation. As mentioned above, the overarching theme of healing took a 

while to coalesce in my thoughts and was originally spread out in different codes such as 

―harms‖ and ―financial compensation‖. As I looked at my array of granular categories, I started 
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asking myself why survivors were bringing up certain topics. What was the overarching purpose 

of something like financial compensation or a desire for choices in their pursuit of justice? This 

method of questioning the purpose of narrower codes helped me start to see some of the broader 

connections in my data. It is also why my coding and central themes look similar, but are 

markedly different from the other literature on this topic. As I discussed in Chapter 1, there is a 

lot of overlap in the justice interests literature with other areas such as procedural justice. There 

are specific ways that lawyers will understand concepts that I was trying not to unthinkingly 

apply in my work. Thus, while I picked up on certain justice needs that echoed what other 

scholars identified, such as ―voice‖ and ―participation‖, my organisation of these concepts was 

much different. For example, what was framed as a procedural right in the literature was an 

aspect of healing in my dissertation, allowing me to expand the scope and understanding of these 

justice needs as articulated by survivors.  

For some themes, it took a longer period of working with and thinking through the data to 

understand what exactly was going on and what I wanted to say. Earlier in this chapter, I talked 

about processing data involving imprisonment. In my dissertation, however, there is no central 

theme of imprisonment. Instead, I found that much of what I was categorising as incarceration 

was really about the overarching topics of accountability and punishment. I realised that the 

institution of prison was not what survivors really wanted to address most of the time, but it was 

the tool that they often used to talk through their thoughts on a variety of complicated ideas. For 

instance, prison was frequently the starting point of thinking about how to make offenders take 

responsibility for what they did or whether people deserved to suffer for hurting others. These 

were two very different aspects of justice despite initially being connected through the lens of 

incarceration. It took several iterations of going through my data and finessing my coding to see 
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exactly what the primary themes of my research actually were and how the data divided between 

them.  

Overlapping topics, however, were a consistent challenge. In some of Daly‘s work, she 

argues that the common topics within the justice interests literature need to have clear 

definitions.
514

 However, I continually found that many of the issues that survivors were talking 

about were intertwined in such a way as to be impossible to fully separate. Instead of creating an 

artificial division between topics, I noted when this overlap occurred. This is also the reason why 

some quotes from survivors appear more than once in this dissertation. Their comments would 

sometimes relate to different issues and could not be separated without losing the meaning of the 

quote.  

4.4 Conclusion  

Methodology is one of the central foundations to any academic project. By using feminist 

standpoint epistemology and grounded theory, I am showing readers that I have carefully 

considered how I have accessed the knowledge that I need to answer the questions I have posed 

with this dissertation. Standpoint and grounded theory are complementary methodologies that 

helped me centre the voices of survivors at the core of my dissertation, aiding in both the 

construction of my interview process, as well as my coding of the data that I obtained from these 

interviews.  
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Interlude #1
515

 

I was so excited to start university. I was living in the dorms for my first year. It was a co-ed 

floor and everyone got along really well. I felt like such an adult for the first time! Our floor 

would regularly have get-togethers on the weekend where people would drink, play games, or 

watch movies. The weekend that it happened was one of those nights. We were watching some 

stupid slasher flicks, but it had been a long week and I wanted to turn in early for once, so I left 

the common room long before the night wrapped up. 

 

As I headed back to my room, my neighbour was leaving the get-together as well. He and I 

walked down the hall towards our dorms. We had been friendly so far during those first few 

months, and he was really cute. He sort of invited himself into my room for a “night cap” which 

ended up being a bottle of water since I didn‟t actually have anything else in my fridge.  

 

We were being silly, talking about classes and things and he made a move on me. I shoved him 

backwards because I was not feeling it that night, plus I hate it when guys start touching you 

without even asking. Needless to say, my neighbour did not like that and he tried to pin me down 

on the bed. I kept yelling at him to stop, but since everyone was still in the common room or out, 

there wasn‟t anyone around to hear me. He got his hands under my clothes and told me that I 

just needed to let go and enjoy things. Eventually I managed to make him fall off the bed and I 

started kicking him. He screamed at me, but I got him out of the room and locked my door.  

I sat on my bed and trembled for a long long time. Suddenly I really didn‟t feel safe in the dorms 

and I wasn‟t sure what I should do.  

 

It got worse really quickly. When I went to the caf for lunch the next day, there was a table of 

people from my floor who looked at me and started whispering. I guess my neighbour had 

started talking about our “hook-up” and the rumour mill was already churning. That certainly 

didn‟t help me feel better about everything. Knowing everyone was talking about what happened 

and it definitely wasn‟t my side of things they were hearing… 

 

Living in the dorms was hard after that. People kept teasing me about that night with my 

neighbour and I tried to brush it off. But I just felt… I felt violated and unsafe in the place that 

was supposed to be my home. I was too scared to use the showers and invested in a lot of dry 

shampoo that semester. 

 

I was also plagued with guilt over the fact that it wasn‟t even really that big a deal, right? I 

mean, it‟s not like he actually raped me. He tried, but didn‟t manage. I should have been okay. 

At least that‟s what I kept telling myself as my mood got worse and worse. I started to skip 

classes because I was anxious about leaving my room. Sometimes I missed meals for the same 
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reason, and even when I made it to the caf, I ate as fast as I possibly could so that I could flee 

back to my room, behind a locked door. All the new friendships I had started to make fell away 

as I just didn‟t want to talk to anyone. 

  

I started to buy things online. Shopping gives you endorphins, right? I bought a lot of stuff and 

spent money I definitely did not have. It got to the point where I was going to have trouble 

paying for my dorm fees, and, if you don‟t pay, you get kicked out. Not only did I definitely not 

have enough money to get my own apartment, the whole idea of trying to find a new place to live 

left me utterly frozen. I‟d have to go out and interact with people and it all felt impossible.  

I know now that I was definitely having some serious mental health problems, but at the time, I 

couldn‟t really see it all as something I could work on and improve. My life was falling apart 

and there was absolutely nothing I could do to stop it. At least that‟s what I felt like at the time. I 

couldn‟t tell my parents what was happening. What would they think? I didn‟t have many friends 

anymore. I was so so frightened.  

 

I decided I needed to talk to someone so I decided to arrange a meeting with my residence floor 

fellow. When the date of our talk finally arrived, I could barely breathe on my way there. I was 

so panicked and scared about absolutely everything and as soon as my floor fellow started 

asking me questions, I burst into tears. I told her everything. She was the first person to hear any 

of it.  

 

I am so lucky that she was such a nice and understanding person. She sat and listened and then, 

even though it was so beyond her job description, she helped me! She got me to apply for an 

emergency bursary to cover my dorm fees. She got me contact information and sat with me as I 

called health services and asked for their psych department. She walked me through all the 

university resources I had access to as a survivor, and helped me get some extensions in my 

classes so I wouldn‟t flunk the term. She even argued for and got me a dorm swap so that I could 

feel safe where I lived again. It‟s not that she fixed everything, but she helped me stop drowning. 

She helped me see that something was wrong and that help was available. 

 

So when I think about justice, I think a lot about the fact that I didn‟t care about justice after I 

was sexually assaulted. It took me so long just to come to grips with what happened. Honestly, I 

never really thought about my neighbour and what should happen to him. Sure, I wanted him to 

magically disappear. But I also wanted to disappear. I was just in a very bad place and I needed 

someone to reach out their hand and drag me out.  

 

Justice for me was less about the law and more about being able to live my life—not flunk out of 

school and get kicked out of the dorms. It was about getting access to a therapist and having 

accommodations in my classes. Sure, all these years later I wish I could tell my neighbour what 

a jerk he was and how what he did was so unacceptable. But I‟m just happy that I managed to 

find that one person who helped me through it all. And, honestly, I worry about all the people 

who don‟t find that person. Who end up drowning in the mess you get thrown into after being 

assaulted. How can anyone feel like justice has been served if their entire life has been 

destroyed? How can we call something a justice system when it doesn‟t care about whether the 
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survivor can even survive? I just have so many questions about what we as a society think is 

justice and why it never seems to include making sure people are actually okay.  
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Chapter 5: Harms and Healing  

S10: I would rather be able to work on Toronto Rape Crisis Line and smoke some pot and have 

some Cheetos and go to bed. That makes me feel like I am having a normal, good life.
516

  

 

5.1 Introduction 

When asked about what their justice needs were, the most common answer given by the 

survivors I spoke with was the ability to move on from what had happened to them. While it is 

impossible to create a system (legal or otherwise) that will guarantee every survivor the ability to 

heal and be at peace after experiencing violence, the women that I interviewed told me about 

systems that did little to support them when they needed help, and that sometimes even actively 

undermined their attempts to reorient their lives. For many, any pursuit of justice was impossible 

until they were able to achieve some stability in their lives after being assaulted.  For others, 

healing itself was justice and the legal system—including but not limited to the criminal courts—

had a role in helping them recover from the violence they experienced.  

Thus, in this chapter, I begin by discussing some of the harms caused by sexual assault, 

including medical, financial, and legal system harms, as well as the compounding nature of 

trauma. The women I interviewed shared many stories with me about the devastating effects 

being sexually assaulted had on them, as well as what these harms meant for their ability and 

desire to interact with the various spheres of the legal system. Having briefly discussed the 

impacts of sexual assault, I then explore the main areas of healing that survivors spoke of, 

including a need for agency and power, validation, community and state support, as well as 

financial compensation.  

                                                 

516
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number.  
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5.2 Harms of Sexual Assault  

5.2.1 Medical Harms 

As sexual assault is a physical attack, survivors will often have direct and immediate 

medical concerns to contend with.
517

 They may have injuries to their genitals where the sexual 

attack was focused,
518

 and depending on severity, this can lead to long-term reproductive health 

consequences.
519

 Other physical violence also often occurs during these attacks, such as blows to 

the body or face. For example, S8 experienced permanent hearing loss caused by her assailant 

during the assault. Additionally, survivors are at risk of contracting an STI
520

 or becoming 

pregnant.
521
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As a result of sexual assault, most survivors will also experience negative mental health 

consequences.
522

 From the recent SSPPS survey, 96% of Canadian women who had been 

sexually assaulted suffered through negative emotional impacts.
523

 From fear to self-loathing, 

these emotional and psychological effects are often long-lasting and devastating to survivors‘ 

ability to live their lives. Women are frequently diagnosed with depression, anxiety, PTSD, and 

other related mental health disorders in the wake of an assault, and these illnesses may stay with 

them for the rest of their lives, impacting future relationships, employment, and general pleasure 

in life.  

While the interviews I conducted did not focus on the impacts of sexual assault, many 

women, while talking with me, shared the horrific consequences they were dealing with as a 

result of being assaulted. S8, in addition to the permanent hearing loss mentioned above, suffered 

from memory loss. Prior to being attacked, S8 thought that recovered memories were a soap 

opera plot device, but she found herself unable to remember anything but the emotional terror of 

her attack. All of the details were difficult, if not impossible, to recall. She delayed reporting 
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specifically because she did not believe that the police would accept her claims given her 

inability to provide them with the particulars of her attack.  

S8 also dealt with feelings of intense fear. She struggled to leave her house except at 

night when there were fewer people around. She felt disgusted with herself and suffered 

extremely negative mental health repercussions. S10 also described a lengthy period of dealing 

with an undiagnosed mental illness: 

After I was assaulted, I didn't actually know it was an assault for five years. I was 

experiencing PTSD symptoms that I didn't know were PTSD…. Immediately after it 

happened, I joked about it. I thought it was something that every couple goes through. I 

was 22. I was very naive. When I mentioned it to people, same age as I was, it was that 

whole idea of like, that's weird, but what are you going to do about it? He's a weird guy. 

That's just what we would expect from being in a relationship with him.  

 

After 5 years, I was in a new relationship with somebody who's very caring, very kind 

and I was finally able to talk about this kind of stuff and had somebody saying that's 

really not okay. They were so understanding and I was having nightmares and starting to 

have paranoid delusions about them and what they were doing. I would have nightmares 

about that person I was dating. I remember one time waking up... I would wake up crying 

and he would just hold me and I would look at him and [ask] ―are you who you say you 

are?‖ And he would be like, ―What is happening? You need to talk to somebody!‖  

 

I had a very very very good doctor as well. And she was, "okay, you're not sleeping?" 

And I was like yeah and I was kind of explaining to her some other things that were 

happening, that had happened to me and I think she kind of put two and two together and 

was like, ―Just in case, not to make a big deal about it, we've made you an appointment at 

CAMH.‖
524

 I was like oh, so 6 months from now? ―Oh no, we rushed you. It'll be in two 

weeks. No big deal! I have ties there.‖  

 

She was amazing and she could tell there was something very wrong. She sent me there 

and I had a meeting with somebody and they were like, okay, you're suffering from 

PTSD. And I was like what? Sure, I've experienced this and this, but who hasn't? Well, 

you need trauma therapy and I was like what? Having blackout panic attacks shouldn't be 

a daily normal thing? 
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S10 struggled to see how she needed help as she felt like most of the people in her life had also 

experienced similar issues. In fact, many of the women I spoke with knew other women who had 

been assaulted. They assumed the mental health issues they were experiencing were a normal 

part of everyone‘s life (and thus did not require intervention) as they saw many other people 

coping with the same negative impacts of sexual assault.  

 Similarly, S14 struggled with PTSD. She suffered from flashbacks and nightmares that 

had a major impact on her life, and it took time for her to access appropriate medical treatment. 

After the assault, she attempted to get help through her university, but found that the institution 

was unsupportive and pressured her to carry on with her studies without any accommodations. 

She managed to finish her program, but was then hospitalised as a result of her untreated PTSD 

from the sexual assault. She expressed anger over the fact that she felt that people expected her 

to quickly ―get over‖ her pain and trauma,
525

 and how not dealing with what happened to her 

resulted in significant problems in her life a few years after the assault.     

5.2.2 Financial Harms 

Being sexually assaulted costs money.
526

 From medical care to missed work, there are a 

variety of consequences for survivors that have huge impacts on their financial situations. S3 
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described how being sexually assaulted disrupted her entire career, leading to a lengthy period of 

economic instability: 

I [lost] a lot of money in the process, without even having to hire a lawyer! I was 

assaulted in November. In September, I had graduated with honours from school, and I 

had only gone to school after escaping from my abusive relationship and attempting to 

make a new life for myself. My story is actually ten years in the making at this point. I 

was in an abusive relationship, I got out, and the day that I got out I was like I'm going to 

go to school and make a life for myself. So I went to school, graduated with honours, and 

two months later I was raped and my life got thrown right back in the abyss.  

 

I was just starting a career and making a name, and I was already being very successful, 

getting a lot of gigs. A lot of people were starting to recommend me and stuff. I had the 

potential to have a very successful career right out of the gate. And then I got raped and I 

spent an entire year just being so fucked up. I needed to run out and party several nights a 

week because I just couldn't handle my thoughts anymore. Drugs were definitely a factor. 

I just couldn't focus on my life. And I had to cancel a lot of my gigs. I got fired from gigs 

because I just couldn't hold my shit together. I had a part time job; I had to miss several 

days because I was just way too messed up to handle myself at work. And it was years 

before I could hold down a regular job.  

 

After a sexual assault, many survivors will struggle with their employment (another area with 

legal implications for them to deal with).
 527

 They will need time off to deal with the medical and 

legal aspects of what happened to them.
 
They may also suffer from health issues that require 

them to take leave or result in their termination. For some, they may feel the need to relocate 

which often means finding a new job, as well as moving costs.  
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 Housing is another area impacted by sexual assault.
528

 S9 faced homelessness after being 

attacked: 

When this happened, it… brought forth a lot of mental health issues for me. I already had 

pre-existing mental health issues, but this just sort of exacerbated it to the point where I 

almost failed [university]. I lost a scholarship. I couldn't hold a part-time job that year. I 

had nothing. And I couldn't go to my parents. 

 

Where's the money? What are you do? The university I went to, the housing is a 

corporation. It's separate. They'll kick you out if you don't pay. So it came to a point 

where I almost got kicked out.  

 

She was able to speak with a financial aid officer who helped her apply for emergency grants, 

but disruptions in employment or education will inevitably have an effect on the overall financial 

health of a survivor. Without a stable income, how is a survivor supposed to support herself and 

pay for things such as medical care which will help her recover? What happens to the survivors 

who may never be able to hold steady employment again due to the repercussions of their 

assault? Financial harms, according to the women I interviewed, were one of the most 

devastating impacts of this crime.  

5.2.3 Legal System Trauma 

Many survivors report that they feel retraumatised by their interactions with the legal 

system (particularly in the realm of criminal law).
529

 By reporting an assault to the police, a 
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survivor begins a process that will take a substantial amount of time and personal resources to 

complete. As S2 described: ―We‘ve heard so much about people saying that it takes so much 

courage. It‘s not just about the courage; it sucks your energy.‖ While it would be impossible to 

make reporting a sexual assault to the police and commencing with any criminal proceeding an 

effortless process, there are many ways that the system itself causes unnecessary harm to those 

trying to achieve some form of justice.  

 For example, criminal trials are often extremely hostile environments for survivors.
530

 S5 

detailed her experiences in the court room: 

Fucking three days of cross. Holy shit! It was brutal, and it was disgusting on so many 

levels. The defence lawyer absolutely brought up, so many times, oh you were dressed 

provocatively. And it wasn't as a defence for rape because he can't go that far, but he can 

point out, numerous times, that I was dressed a certain way.  

 

Despite the fact that rape myths are not supposed to influence the trial process, S5 continually 

felt that she was being subtly blamed for what happened to her. Some of the women I spoke with 

expressed feeling that it was very unfair that they had to contend with days of antagonistic and 

aggressive questioning when the accused was able to opt out of the process himself.
531
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 Survivors were also harmed by the lack of control that they felt they had during legal 

processes. The legal system requires things to be done in very specific ways. Certain language 

must be used and survivors must contort their narratives to fit within a narrow range of 

acceptability. According to S2, 

[it's] like you're getting pulled into a wave and the wave is really big and there's no way 

you can keep swimming back to shore. The shore being your own safety, home place, 

whatever it is.  

 

…And you'll eventually make it back to shore, but you can't control when. That's scary. 

Someone, I can't remember who, said when you go through a trial process, you feel like 

you don't have control…. But it was more I was worried about... would I drown out there 

in the waves? Would I be a casualty? Because I cannot predict how I will mentally and 

physically get through it. I just didn't know. That was the scary part. That was the pull. 

Meeting [my lawyer]... She gave me the raft. Still on the ocean, but she put me on the 

raft. That let me still ride out the wave because I wanted to cross the ocean. I know there 

was a shore. I could always go back, but I knew I needed to cross the ocean.  

 

Deciding to go forward with a legal claim meant throwing herself into a situation that she did not 

know much about and she could not predict what would happen or what she would need as she 

progressed. While having access to a lawyer was a help, it was still a scary process with many 

unknowns and no guarantee of a positive outcome.  

 S3 and S5 echoed these concerns. S3 noted that reporting meant a survivor needed to 

hope for reliable and compassionate police officers that genuinely wanted to help. However, she 

thought it equally likely that a survivor could encounter officers who undermined anyone who 

came in alleging to having been raped. S5 spoke about struggling with both a judge and Crown 

who did not adequately protect her during the court process when inappropriate statements were 

made in court about her or sexual assault in general, and this made her feel ―really let down‖ by 

the system. Rather than seeing that state institutions were working for the benefit of people who 
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were using them, survivors felt as if their experiences were based on luck rather than law.
532

 

Reporting was an unknown, as likely to harm them as it was to deliver the justice that they had 

been promised.  

 Several of the survivors who participated in my interviews, after going through a legal 

process, doubted whether the effort and associated trauma was worth the result. S3 stated that: 

I wish that I could go back in time…. The mental toll that that took on me was not worth 

it at all. I really wish I could have gone a different way. That I was given different 

options. The way that things played out is not at all the way that I would have wanted it. 

Either before or after.  

 

Trying to navigate the legal system and all its multi-faceted aspects is difficult for survivors, 

many of whom do not have lawyers helping them through the process. They report their assaults 

to various authorities in good faith, thinking that they are doing what is right. However, the 

results of their efforts are not always positive, and the choice about reporting or not is fraught 

with difficulties as both options can result in regret.
533

  

5.2.4 The Compounding Nature of Harm 

Before moving onto discussing healing from sexual assault, it is important to 

acknowledge how the harms of sexual assault often compound one another. A mental health 

issue can lead to lost employment, which in turn causes problems in regards to other life 

necessities such as housing. The survivors I spoke with were clear that their post-assault issues 
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were linked, making their lives more and more difficult. L2 described just what a devastating and 

broad effect a sexual assault can have on a woman‘s life: 

The wanting to move on is... We need to find another way of talking about that because 

it's so serious and that all of these forms of justice—and civil even more so than criminal 

for many people—doesn't allow you to process the experience in certain ways. Let me 

tell you what people put on hold. Like I'm not going to have a child until all of this is 

over. I'm not going to finish... I'm not going to go back to school. The biggest decisions 

of your life... those are the things they put on hold.  

 

After being sexually assaulted, so many parts of a survivor‘s life can be negatively impacted. As 

discussed earlier in this chapter, S3 had to take a step back from developing her career and may 

never achieve the same things she would have had she not been assaulted. Career changes will 

have further financial effects that can spiral into other parts of a survivor‘s life, limiting her life 

choices.
534

  

 S2 described sexual assault as a crime with far wider reaching consequences than most 

other crimes: 

The harm after the assault, it crosses so much space and time, more than that one assault. 

Because the impact with this is so long lasting and affects everything else in life, I want a 

perpetrator or potential perpetrator to understand that for half an hour or one hour of 

harm, you will negatively affect someone for years and maybe the rest of their life. That's 

very key to me. It's not just one hour of harm. You actually impose so many years of 

harm and that's important. I take the example of a hit and run. There were minor injuries. 

Just a broken leg. Not badly broken, but still. Broken ankle! There will be at least a year, 

if not up to three years recovery, for the person. But if it's just a really honest mistake 

kind of thing, as a driver, you're still held accountable. But the impact of that harm is not 

as long lasting versus this type of crime. 

  

The traumas that survivors experience cannot be easily fixed with a linear recovery plan. The 

resultant harms may even get worse over time.  
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 The effects of trauma can be hard to recognise, even for the survivor herself.
535

 What 

starts as a rational reaction to violence can develop into a long-term struggle with PTSD as what 

happened to S10. It was not until years later that she was diagnosed with a mental health issue by 

her doctor, and she was surprised that what she was feeling was caused by a legitimate health 

problem that could be treated. It had not occurred to her that her struggles were something she 

could get help for.  

 After being assaulted, a survivor‘s experience of the world may be fundamentally 

changed, and she can doubt her own interpretations of her life. She may start to subtly change 

her behaviours in response to her anxieties and fears of being hurt once again. According to the 

2018 SSPPS, 57% of women who were sexually assaulted reported at least one change to their 

behaviour as a result of the offence, most often avoiding people or situations.
536

 S12 described 

the confusion she had about relationships and herself three years after she was assaulted:  

I'm still trying to figure out if, in the last two years of my life...  I don't want to say this 

has consumed me. It's a big thing and I kind of wonder to myself sometimes whether or 

not I have really worked through all of that. What this whole thing really shattered was 

my sense of trust in other people and myself. My own judgment in situations like that 

going forward. I second-guess myself and I continue to. It is less than three years since it 

happened but am I okay? I think I'm okay. I don't know that I'm fully healed from those 

other things. This has really affected my life. As I'm dating and I'm in this situation again 

where I'm meeting somebody for the first time and you have to, at some point, kind of 

take a leap of faith and put yourself in that position. I've only been kind of tested once 

since that time and it was a fine experience, but in the back of my head when I'm meeting 

people, I definitely think about this.   

 

 The consequences of sexual assault do not confine themselves to interactions between the 

survivor and the offender. A survivor‘s sense of safety and self can be hugely impacted, affecting 

potential intimate relationships, but also friendships and casual interactions. Self-doubt can lead 
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to blaming oneself and being suspicious of even once-trusted individuals. These often subtle 

changes are difficult to see and challenge, yet they can alter a survivor‘s life in significant ways. 

 In discussing the negative impacts of sexual assault, I do not wish to imply that recovery 

is entirely the responsibility of the women who have been harmed. In fact, I hope that this 

chapter showcases how important the role is that various systems and actors have in helping 

survivors heal from the trauma of sexual assault. Critics have called into question the atomistic 

focus of trauma studies, arguing that not only does this result in pressure on individuals to fix 

themselves,
537

 but it also constructs the idea of a traumatised woman.
538

 It is crucial when talking 

about trauma and sexual assault that such a framework not lead to the assumption that women 

are only their trauma, or that all women experience trauma in the same way.
539

 Sexual assault is 

a very harmful experience that often has lifelong impacts, but every single one of the women that 

I spoke with was still trying to live their lives as freely and joyously as possible. Though 

everyone discussed how being assaulted caused them difficulties, they were also complex 

humans with so much more to their lives than the aftermath of their sexual assault.  

 The survivors I interviewed believed dealing with the harms caused by this offence 

should be centred on a collective approach to bettering people‘s lives. As will be explored in this 

chapter, that means that women should not have to be responsible for finding and financing the 
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tools that they need to help themselves heal. Instead, numerous women told me that they wanted 

to see society reorganised in such a way as to support people who needed all sorts of help.  

 Furthermore, from an intersectional perspective, it is imperative to recognise the colonial 

underpinnings of much of trauma discourse, given it is rooted in a very western conception of 

psychology.
540

  Culture can have a huge impact on how someone reacts to a violent and harmful 

event. This can result in those from marginalised communities being seen as not sufficiently 

traumatised if they do not act according to the behavioural norms of the majority. Additionally, 

trauma discussions about marginalised people often neglect to consider the systemic and 

structural roots of trauma. For example, Indigenous scholars have argued that trauma-related 

work must be founded in the appropriate cultural context, using models that are centred in 

Indigenous values and understanding, and ones that purposely confront and deal with the 

ongoing legacies of colonialism.
541

 Trauma arises not just from the sexual assault, but from the 

colonial structures that serve to oppress and make violence against Indigenous people more 

likely. Thus, in moving forward with this chapter, harms and healing must be understood on a 

level broader than just the individual.  

5.3 Categories of Healing 

One of the most important aspects of justice discussed in my interviews dealt with 

supporting survivors‘ healing journeys without undermining their attempts to obtain justice. Not 

only did survivors need to see the person who hurt them held responsible for the harm done to 

them (an issue I will explore later in this dissertation), they needed to be able to recover from the 

assault and heal from the trauma that they experienced.  
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Healing encompasses a wide variety of needs and desires. After talking with survivors, I 

identified four main categories of healing that came up repeatedly throughout my interviews. The 

first was a survivor‘s need for agency and power. This included a desire to have some control 

over what was happening to her in the wake of her assault and a need for actionable choices. 

Agency was also implicated in process concerns, such as control over the timing of legal 

processes and the need for independent legal advice. Survivors in my interviews also articulated 

a need to be able to express themselves freely and authentically, regardless of court structures 

and rules.  

A second category of healing involved the need for validation. Survivors wanted this 

from both the legal system and the offender. This was followed by a demand for more 

comprehensive community and state support. Finally, survivors stressed the importance of 

compensation so that they were able to access the resources that they needed to recover in the 

aftermath of being assaulted. 

5.3.1 Agency and Power 

5.3.1.1 Personal Sense of Control 

Several of the survivors I spoke with characterised their experience of sexual assault as a 

complete loss of control over their autonomy and a denial of their humanity. S2 described her 

attack as feeling ―Like I didn't exist. Like I was a machine. It's like there's no human being. 

There's no personhood. I do not exist‖. To be hurt in such a way, often by a person that they 

loved and trusted, made many of the survivors I interviewed feel powerless. Consequently, an 
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important component of healing from trauma that leaves you feeling vulnerable and helpless, I 

was told, centres on regaining one‘s agency and sense of control over one‘s life.
542

  

Most of the women I spoke with talked about the need for survivor-led justice processes 

that allowed the survivor some command over what was happening after she reported. As S15 

described, 

I think being able to be a part of the process as a victim and having a say in what justice 

looks like for that scenario is really important. In one way, because you're going to get 

the justice that you want or there's a higher possibility of getting the justice that you want. 

In the second way, that you're being included and you're allowed some autonomy in the 

process. It's not a very nice feeling to have to enter the legal system and be told you have 

no power yet again. And you have no say over what your role is or what the outcome is 

or anything like that. 

 

If the experience of sexual assault involves the loss of all control, survivors believed the process 

of obtaining justice should include opportunities for them to reassert their autonomy. 

Unfortunately, most of the women I interviewed did not think that the current legal system 

allowed for this once they reported their assault, particularly in the criminal courts. For some, 

knowledge of how little any legal process allowed for their input deterred them from reporting at 

all.
543

 But this was not true for all of the women I spoke to: 

S7: I felt like any possible thing that I can do was better than just sitting back and not 

doing anything.  

 

S6: Cause you're taking your power back. 

 

Reporting their assault to various parts of the legal system was seen as a burden that would 

further undermine a survivor‘s autonomy by some, but as a way of asserting some semblance of 

control by others.  
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 Most of the survivors I interviewed believed that the legal system needed to involve the 

survivor in decision-making and even process design more directly. According to S5, when 

asked what she would do were she a judge: ―I would speak with the victim and ask them, ideally, 

what do they want from this? What would they hope that would come out of this? And I would 

take that greatly into consideration.‖ It is important to note that when survivors described their 

ideal process as survivor-led, they did not mean that only the survivor was allowed to make 

decisions and control the entire process. What they wanted was the opportunity to make their 

opinions on what should happen to the offender heard and respected when possible. They wanted 

to be active participants in the legal process they were a part of.  

 The survivors I spoke with acknowledged that women want many different things from 

legal processes. When discussing the situation in my interview guide inspired by Thordis Elva 

who resolved the trauma from her sexual assault directly with her rapist,
544

 many women 

responded that they were uncomfortable with her choices (specifically her decision to deal with 

her rapist outside of the criminal law system and to then include him in her activist efforts). 

However, they felt it was important to empower survivors to find the healing methods that would 

work best for them even if they disagreed with some of these choices. S16 reflected: 

I think everyone is going to have their own belief on what they think should be done. I 

personally kind of get it, just because it's kind of similar to my circumstance. So I kind of 

get that in terms of that being understood that he's acknowledging that what he did was 

wrong and that's enough for her. I kind of get that. But I think it's a very personal thing 

and that kind of has to be taken into account too within the criminal justice system in 

terms of what would make that survivor feel whole again or at least return to some 

semblance of normalcy. 
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Every survivor, according to the women I spoke with, has a unique set of requirements for 

healing, so they wanted the systems that they needed to interact with to be set up to 

acknowledge, if not empower, them to find what works best for their individual needs. 

5.3.1.2 The Necessity of Having Choices 

In order for a survivor to feel that she has control over a situation, she needs to have 

options. However, the choices that actually exist for survivors are often not sufficient to help 

them achieve a sense of justice. For example, while there are a variety of legal processes that a 

survivor may pursue, their success is not guaranteed, and even if they are decided in favour of 

the survivor, she may find that the results do not actually make her feel as if justice has been 

done. Sometimes she must look outside of the legal system for justice, though this can be a 

difficult search with few supports. Sometimes the choices a survivor wants to make, whether to 

engage in a legal process or access medical services, are financially out of reach. For some 

survivors, any attempt at telling others about the abuse may put them at increased risk from the 

offender so they keep silent. As I discovered from my interviews, many survivors are not aware 

of the full range of possibilities available to them, and some find out too late to take advantage of 

certain types of help or redress. There are many reasons as to why survivors feel limited in how 

they can respond in the aftermath of a sexual assault, and this was a key area that the survivors I 

spoke with identified as a problem requiring discussion and solutions.  

When talking about the Thordis Elva justice scenario wherein the rapist was not reported 

to the police, but did publicly take responsibility for his actions, S11 stressed the importance of 

embracing a plurality of justice paths: 

I don't think the justice system is the only answer. For certain it's not the only answer. It's 

one of many tools. I think my big thing is about having options because if we think about 

sexual assault and rape and all these things as being about violence and power and 
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control and not about sex, then the whole thing should like… the whole system should be 

thwarted by saying let's give the agency back to the person who's been wronged. And 

whatever justice is going to look like for them, let's try and facilitate that. I mean, within 

reason, right? But I think there are multiple options out there, including that, and I don't 

think that just because he didn't have to face justice... I mean, like so what? So maybe 

somebody else who is charged with sexual assault is like wow, this is unfair that I am 

going to face criminal consequences which are going to reverberate in my life and he gets 

to just go talk about his experiences. But there's different things to be said for both of 

those. He's probably going to experience... in fact actually a lot more criticism and 

hardship in life (maybe not) by going out there and saying I raped someone.  

 

To her, it was imperative that survivors have access to systems that gave them options to respond 

to their individual needs. People will be impacted in different ways by sexual assault and what 

they need to heal and feel as if they have obtained justice will not be the same for every person. 

Consequently, one of the most critical things that survivors identified as important for healing 

was a legal system that fostered choices, even the choice to abstain from engaging the law—

particularly criminal law—at all. It was not uncommon for the women I interviewed to talk about 

how much they wanted to avoid reporting their assault to the police, though they still wanted 

access to certain legal processes such as the CICB or other tribunals.  

 S4 maintained that survivors should be able to pick processes that work for their own 

healing needs, regardless of what others thought about said approach: 

I do really believe in giving agency back to the victim-survivor, however that looks. It 

has to be done in a non-judgmental way. Which can be hard sometimes. In some cases I 

am yes, but this TED Talk example I am urrrggg. I guess it's giving her agency, but I 

really don't like it. And then I have to deal with that and who am I to... So I think that 

needs to be addressed.  

 

Agency, not just within our court system, but the community as well. If you come to me, 

I shouldn't just be "we're going to the crisis centre or we're calling the police!" That's not 

helpful. So I think we have this culture where we either ignore this issue and I think it all 

comes out of fear. If we just ignore it, it will be gone. It can't be scary. If we find some 

sort of formula and some controllable way to deal with it. Oh, you call the police or we 

go to the crisis centre and everything is fixed. I think there's a lot of aspects, even those 

of us who hope that we're active, in change, can fall into that trap specifically.  
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S4 did not like how the Icelandic scenario worked for a variety of reasons, but she also 

recognised how crucial for healing it was for that survivor to be able to decide for herself how to 

respond to her rapist. For her, there was no one best approach to how to heal from a sexual 

assault and the systems dealing with this type of violence needed to embrace a broader range of 

responses, even those that might not look like traditional avenues to justice or healing.   

 Trying to find one perfect method of responding to sexual assault is an impossible task 

given the vast wide array of survivors and their circumstances. Instead, the survivors I 

interviewed stressed the need for a range of adaptable options so that women could choose 

between several possibilities and have some control over the process. However, it is also 

imperative to recognise that options are not truly available if people are not aware that they exist. 

Many of the women I spoke with were unaware of the variety of legal options they had after they 

were assaulted. If they chose to report their assault to the police, it was often because they did 

not know that there were alternatives to a criminal proceeding other than doing nothing.  

 For example, S11 stated that, 

I just thought in my mind because I wasn't educated in this area, I had no idea what other 

options there were. I had no idea about CICB. I had no idea about civil suits. The first 

thing that everyone thinks about is the police because that's just the way society is set up. 

If I had known about other things, even the Human Rights Tribunal... If I had of known, I 

might not have went that route [reporting to the police].  

 

My whole politics about this is whatever the survivor wants. Whatever avenue is going to 

be the best for you... The problem with that though is obviously how can you know until 

you're in it? I thought the criminal trial was going to do something for me, but then it 

didn't. To have those options out here and more than anything, to be informed about them 

and have people actually sit down with us and explain the process at the beginning would 

be so helpful. 

 

S11 reported her assault to the police and took part in a trial that resulted in a conviction. 

However, this result did not satisfy her in the way that she expected. It was only after committing 
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herself to a criminal trial that S11 became aware of what other legal processes were available to 

her. Furthermore, she did not know what to expect from the criminal trial. Not only did she need 

information about what options were available, she needed to be given an opportunity to 

understand what each option truly offered her so that she could pick a path based on what she 

needed in order to feel as if justice was done. Only once fully informed can survivors make 

decisions on how to go forward in a way that best supports their need to heal and obtain 

justice.
545

  

5.3.1.3 Agency and Process Concerns 

5.3.1.3.1 Timing 

Timing is one area where many of the survivors I spoke with reported feeling a lack of 

power, often to their detriment. As soon as they were assaulted, several women talked about 

feeling like they needed to respond as quickly as possible. For some, reporting was the only way 

to stop the abuse. Others worried about whether anyone would believe them if they did not report 

the assault as soon as possible as that is what ―good‖ rape victims supposedly do.
546

 There are 

many pressures on survivors about when to report and very little support for them to deal with 

the issue in their own time when they are ready.  

If a survivor reports to the police immediately after being assaulted as is expected, her 

statement is taken right away, often while she is still dealing with the trauma of the attack and 
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before she has consulted with a lawyer. Several of the women I spoke with mentioned wishing 

that they knew that they could access legal help for themselves so that they fully understood the 

reporting process before they initiated it. For example, S8 talked about how she became 

entangled in a reporting process that she was not ready for once her employer found out about 

the assault. Her employer pressured her to make a report to the police, though she was only able 

to give superficial details about what happened as she was not emotionally ready to talk about 

the assault in detail and she was suffering memory problems as a result of the trauma. This 

greatly impacted how her case was handled and impeded her attempts to recover. She strongly 

emphasised the need for survivors to have control over when they disclose for their own well-

being, as well as for the strength and benefit of the case overall.  

 S13 had similar feelings once she reflected on her situation: 

Thinking about my own experience… what I needed in the short-term versus the long-

term were different. In the short-term, what I needed, and I might just be a really avoidant 

personality, but I needed space. I needed to like feel like I could have space away from 

this person and probably to sort of talk it out a little bit and I don't think I would have 

gotten those things through the criminal justice system anyways. And it would have taken 

time. Let's say, I got some sort of restraining order or like the person signed a bond 

saying stay away from me. That would have taken lots of time and not at all satisfied my 

immediate need the way like I could by extracting myself from the situation.  

 

Sexual assault is a traumatic experience and most people, when they undergo stressful and 

harmful events, need time to retreat, deal with their immediate needs, and assess their options. 

Too much pressure to report quickly and without support means that some will opt not to report 

at all to protect themselves.
547

  

 Timing is also an issue throughout legal processes. The courts move slowly and not 

always predictably. S2 mentioned that she struggled with the timing of judgments: 
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I was like, so when do you think the judgment will come in because I need to take time 

off. Well, given that it's the summer, probably fall. Okay, all right. And then it was next 

week. I was planning on using that week to recover from trial, and I got the verdict, and 

then three days later I had to go back to work. There's no way I could take off more time. 

If I did, I'd have to disclose again.  

 

Court appearances and results will be emotionally exhausting for survivors, regardless of the 

outcome. The fact that these dates are often changed, usually on short notice, makes it difficult to 

properly prepare oneself, not to mention the daily disruption to a survivor‘s life that such 

complex scheduling can create.
548

 The survivors I spoke with stated that they needed 

predictability and stability when it came to dealing with the legal system, something many 

agreed was not a need that is currently met. Without being able to anticipate when the legal 

system would interrupt their lives, survivors were unable to take care of themselves throughout 

any proceedings.  

5.3.1.3.2 Independent Legal Advice 

Legal processes are confusing and challenging situations to navigate, yet survivors do not 

always have access to their own lawyers. For example, complainants in a criminal trial are 

generally not represented by legal counsel. They may be the victims of the crime, but the Crown 

is there to represent the State. The complainant is not a party to the proceedings, but a witness 

that will be called upon by the Crown—save for specific circumstances.
549

 This lack of 

representation and standing in criminal matters is a problem that all of the survivors and lawyers 
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I spoke with thought was an area requiring immediate attention. L6 described the situation 

criminal complainants currently find themselves in as one in which ―there is a profound disparity 

in the level of legal service available and it cries out for legal services.‖  

In 2016, the Ontario government launched a pilot initiative called the Independent Legal 

Advice (ILA) program.
550

 While originally only available in Ottawa, Thunder Bay, and Toronto, 

the program was made permanent and expanded to the rest of Ontario in 2018. The program 

offers four hours of legal advice to survivors of sexual assault in order to help them understand 

their legal options. These four hours do not include representation in any court process. The 

creation of the ILA was done in recognition of the difficulties survivors face when trying to 

access legal redress after a sexual assault, particularly in criminal proceedings when they are not 

generally a party to the proceeding. While an accused often has defence counsel to help prepare 

him for the court process, the Crown does not represent individual complainants. Complainants 

receive minimal preparation for a trial, and generally no aid before reporting their assault to the 

police. 

While this program was well-supported among both the lawyers and survivors I spoke 

with, many also pointed out how four hours was not nearly enough time to help a survivor 

navigate and understand the legal decisions she must make. Several of the lawyers I spoke to 

stated that they regularly worked more than the allotted time funded by the government, and 

substantially more support is needed to ensure that survivors can adequately and effectively cope 

with the demands of the legal system.   
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S3 summed up many survivor concerns about legal representation when she related her 

limited experiences with the Crown assigned to her case: 

I was assigned a Crown. I was scheduled to meet them about a month ahead of time. And 

then my meeting with the Crown got delayed. And then my Crown got reassigned. And 

then my meeting with the new Crown got delayed. There was just a whole bunch of 

stumbling blocks towards actually meeting my Crown. By the time I actually did meet 

her, I only had a week to go before my trial. And that was when I got to review my 

evidence for the first time.  

 

And that was the only time that I really got to ask her anything. Find out how court 

works. Cause remember, I'm not a legal expert. I'm just a citizen. I have no idea how 

court is supposed to work. How we're supposed to behave. What questions I'm supposed 

to ask. The only thing that they told me was my only job was to show up and tell the 

truth. And then I found out afterwards that I actually had a whole bunch of other things 

that I should have been doing. But no one told me.  

 

I think that if I had actual proper… someone actually in my corner, then maybe that 

would have been different... 

 

Survivors often do not have knowledge of the criminal courts and how they work. They assume 

that their role will be to tell their truth, but they are not trained in what language the court uses or 

how to keep calm and respond to a skilled defence lawyer while they are cross-examined. They 

must engage in an intimidating, often traumatic, process without much support, yet legal 

processes require adequate preparation if a lay person wants to present their case to the best of 

their abilities. S11 stated that, 

As much as I was conscious of the decision I was making, I didn't really comprehend 

because I had never considered.... I had no idea what that process would entail. I had no 

idea that it would take three years. I had no idea about anything. I didn't even think about 

testifying. I just did it because I thought this is the right thing to do.  

 

The women I spoke with argued that if society wants to encourage people to report crimes such 

as sexual assault, then those who come forward to disclose these violent crimes must be 

adequately supported throughout the process. Otherwise, survivors may choose not to report at 
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all given the difficulties associated with reporting, or they may drop-out of the process midway 

through if the challenges become too much to bear. 

 While it is crucial for the maintenance of a just legal system that defence counsel be able 

to mount a vigorous defence of the accused, this does not mean that a complainant must remain 

unprepared.
551

 L6, a lawyer who has done work representing both complainants and accused in 

sexual assault trials, argued that, 

I want the truth to come out, but I want the truth to come out in the best possible way 

which means in a way that will have the maximum impact on the particular listener who 

matters. So how do you talk about this to an investigator? How can you be as helpful to 

the investigator in putting your point across? And I like to joke that this aspect of my 

legal services is I'm essentially a communications coach. It's critically important. You 

talk about politicians prep about debates. People aren't telling them to lie about this, lie 

about that. Everyone knows they are going to get fact checked. It's all about how you 

present accurate information.  

 

To L6, it does not impinge on an accused‘s right to a fair trial for the complainant to be taught 

how to communicate her information in an efficient and clear manner.
552

 He (and many other 

lawyers) believe that the administration of justice is best served when all of the relevant 

information is presented to the court in a manner that can be understood and used effectively.
553

  

 L7 echoed these sentiments as well: 

The attitudes towards complainants needing or wanting legal advice I hope will change. 

This whole attitude of you don't need to be prepared just to tell the truth is so deeply 

flawed. It's the stupidest thing ever. I just told you I spend two days preparing my clients 

to give evidence at discovery. It just ignores everything we know about memory and 

about trauma and about stage fright.  

 

Not only is giving evidence in a court a specific skill, survivors are often coping with the harmful 

repercussions of their assaults which can make it even more difficult to tell their story coherently 
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to the court. L7 stressed that her clients do not need to be coached so that they can construct a 

false narrative; they need help figuring out how to describe a traumatic event in a hostile 

environment, in front of the person who hurt them.  

 This need for representation starts even before a survivor reports. Going to the police to 

file a claim also requires preparation. L6 argued that, 

I think it's absolutely ridiculous that a complainant walks into a police station, says I've 

been sexually assaulted... and within minutes, a video recording is going to be on and the 

investigators are going to say very little if anything to her because they don't want to get 

accused of coaching. They're going to get that video on as fast as they can and when they 

put it on, they're going to say it's 2:25 and you came into the station at 2:15 and you 

waited at the front desk for five minutes and we chatted a little bit about the weather for 5 

minutes and now the video's on. Now tell us what you want to tell us. We're not going to 

tell you anything. You tell us. 

 

That video becomes the crucial vehicle that the defence uses to rip the complainant apart. 

So let's talk about the equities of the system when a defence lawyer gets that video 

months before trial, gets a transcript made, goes over it with a fine-tooth comb, maps 

carefully out a cross-examination designed to shred that statement, and yet the person 

who's making it has nothing to help them address the issues that the defence lawyer is 

later going to find and exploit. It is deeply and problematically imbalanced. 

 

Survivors need to know what to expect when they report a sexual assault so that they can give 

accurate and useful information. They need to know how to present this information in a way 

that will not be easily undermined by preventable mistakes.  

Independent legal advice also ensures that complainants are kept informed about the legal 

processes that they are a part of. The women I interviewed who did not have their own legal 

counsel said that they felt disconnected from the various happenings in a criminal trial. For 

example, when S4 attended the trial of her accused, she had never met the Crown handling the 

case before. S4 stated that ―our name was called and this lady I never met before started talking 

and I wondered why she was so invested. I did not know what was happening.‖ While last 

minute replacements of counsel will always be a possibility, there is no reason as to why a 
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complainant should start the trial process so uninformed about what is going to happen and who 

will be leading the prosecution. 

 The women that I spoke with also talked about how much they struggled to keep 

informed and how little help they often received with this task from various legal system actors. 

S3 stated that, 

I asked the police to investigate and they said they would investigate. And the last thing 

that I had heard was I just got an email that we are investigating the matter, and that was 

all that I heard for a year up until I got my subpoena. I had no idea that he had been 

arrested. I had no idea that a plea had been entered. I had no idea of any hearings that had 

happened in the interim. I actually was very much left out of my own legal process.  

 

Once S3 reported, she felt completely disconnected from the process. She was not kept informed 

or involved in what was going on, and this was a frustrating and disempowering experience. S1 

felt much the same after reporting a sexual assault to her university:
554

 

So they said they are going to take this to HR. I'm like, how do I know you are going to 

take this to HR? Will I get a letter? Will I ever find out? And they were like no. And 

that's an issue. That in and of itself is an issue that I will never find out what was done or 

said. Is a huge issue for me. Because if you don't tell me what it is that happened, I'm 

going to assume nothing [did]. 

 

Interview participants stressed that independent legal advice is one of the most important 

methods of helping survivors feel involved and prepared for any legal process they choose to 

engage in. One cannot feel in control without understanding what is going on. Counsel is 

necessary to help survivors understand the process, and also to stand up for them in a system that 

has so many moving parts that it is easy for an unrepresented person to be feel lost and 

rudderless. Further, some of the women I interviewed spoke about how their recovery from the 

trauma of their sexual assault was exacerbated by their feelings of powerlessness navigating the 
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legal system. Having someone to help prepare them for what to expect is also a way of managing 

their emotional needs and mitigating additional harm when possible.  

5.3.1.3.3 Trial and Investigative Processes 

The survivors I interviewed felt that the manner in which many legal proceedings, both 

criminal trials and other types of legal actions, are conducted was needlessly harmful and left 

them feeling powerless. S4 maintained that the legal system acts ―as if you‘re not a human 

involved. Like you‘re just evidence.‖ Survivors expressed a great desire for more respect and 

compassion from the legal system, especially the criminal courts.
555

 According to S2, 

Can we change how these things are tried? I know I've said it five times now. I would 

also emphasise, I have no qualms about my words being questioned. I understand the 

weight of my words. I am pointing my finger at somebody and that is a big deal. But I am 

a person. I know I'm credible. My actions in life prove that I am. For all of us who trust 

the judicial system, question me. Question my narrative. But do not demoralise me. 

When in doubt, be kind. I don't even expect the defence to be kind. He doesn't need to be 

kind. But there's a difference... don't be cruel. Why are you demoralising me? What have 

I done to you? Treat me like a human being. I would love to know, I would love to ask 

him what if this happens to someone you care about? 

 

Survivors did not suggest that their stories should be accepted without challenge. What the 

women I spoke with wanted was to be treated as human beings worthy of dignity. They believed 

it was possible to counter their narratives without framing them as terrible people or treating 

them with no regard as to the emotional impacts of how they were being spoken to.
556

  

 For example, survivors questioned the necessity of some of the questions that are posed 

during cross-examination. Third-party records and past sexual history are both protected 
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categories of information, but survivors pointed out that despite court protections for their 

privacy and against rape myths, defence counsel was often still able to bring up problematic 

information about the complainant. S3, once she got to trial, discovered that defence counsel had 

been observing her social media for over a year. Her accounts were locked in private mode and 

she did not know how the lawyer was able to get access to them. However, the experience of 

having her personal information that she thought was safe surface during cross-examination was 

an unpleasant shock that both frightened her and made her feel violated.  

 While social media posts are not something that individuals should expect to remain 

private, S3 argued that she would have liked to know in advance that she would be cross- 

examined on these details. She stated that, 

She [the defence lawyer] brought up things that I hadn't thought about for six years and 

forced me to explain them on the spot. It turned out that the post that she brought up in 

question was actually me quoting another author. A book that I was reading at the time. I 

vaguely remembered that the quote did not belong to me, but I had to explain on the spot 

what that meant. And I think that if the complainant was allowed to review the evidence 

on both sides... because here I am talking about things that have absolutely nothing to do 

with the sexual assault and how is that judging whether the sexual assault happened? It 

made no sense. And it definitely felt like a violation of my own rights. I felt very much 

like I was coming out of the trial… I felt like I was the criminal. They are treating us like 

criminals. They should be giving us lawyers.  

 

S3 questioned the relevance of book quotations in the context of her trial. While she did discuss 

issues of sexual assault and consent on her social media, it was difficult for her to remember the 

specific posts that the defence was relying on, and they were presented without much context, 

mostly to showcase S3 as an ―activist‖ and someone who had an agenda. Perhaps posts from 

years prior can be useful to a case; however, if they are sprung on the complainant and she does 

not have an opportunity to think about the context of her posts, then is the information defence 

counsel eliciting really useful? Or does it unfairly prejudice the complainant and make an already 
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difficult experience even more stressful? Survivors will inevitably be questioned during a trial, 

but the overarching theme of many of my conversations was that cross-examination often felt 

like it went far beyond a reasonable attempt to determine the truth, particularly in the way that 

defence counsel kept complainants feeling off-balance with the surprise use of information that 

they were not expecting or may not even remember. Not only did this type of questioning result 

in questionable evidence, it was another way in which survivors were made to feel out of control 

and vulnerable to criticism that they did not know how to respond to.  

5.3.1.4 Ability to Speak Freely and Authentically  

Choice, as illustrated so far in this chapter, is one of the key needs of the survivors I 

interviewed, and this is particularly true when it comes to their ability to talk about what 

happened to them. One of the more common complaints from the survivors that I spoke with 

related to how they felt restricted in how they could talk about their assault, both in the court and 

in their personal lives. Women often felt constricted by a series of unwritten rules about what is 

appropriate to say and what could be used against them in any legal proceedings.  

The basis of this need is that of simply being heard. Survivors often want to be able to 

talk about the violence that they have experienced and be acknowledged by others, and the courts 

are sometimes a place where survivors can achieve this goal.
557

 As S2 explained, ―to be heard 

and recorded in an official format/capacity upholds the rights of the victims and protects/helps 

future victims‖. Sexual assault is a disturbing crime and too often it is ignored and neglected due 

to its complexities and challenges. Survivors want to be able to talk about the realities of what 
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happened to them and have people not look away. For example, S11 stressed just how important 

being able to tell her full story in court was to her healing process: 

I'm doing it because I want that opportunity to sit there and have them have to listen to 

me… Now, four years later, diagnosed with PTSD, never able to sleep, so many 

problems... a fear of men, not able to go out. All of those things, I want them to sit there 

and have to listen to that. It's been four years, what have you had to do? Your probation, 

which was nothing, is done now. You're on the Sex Offenders Registry, so what? You're 

a Masters student. You're going into business. Just know that the consequences you faced 

pale in comparison to what the rest of my life is going to be.  

 

S11 needed to have people, particularly her assailant, hear about the repercussions of the sexual 

assault. She wanted her pain and suffering to be seen and recognised, and telling her story in the 

court meant that people would be forced to sit and listen.  

 One of the key parts of feeling heard involves the power to control one‘s own narrative. 

S2 noted that the story she was able to tell in court was not really hers: 

I hate the fact that you can't talk back. You can't explain yourself. In every scenario in 

life, you can always explain yourself. In cross-examination, you cannot. And I hated that. 

Can we change that? I wasn't arguing with them, but there were times I would tell him, I 

don't agree with the way you reframed it. I agree with the facts. Maybe that didn't work 

out very well [for me]. 

 

Giving testimony resulted in her narrative being reframed in ways that she did not feel accurately 

represented what she was trying to say, and she had no opportunity to correct or address the 

implications drawn out by the defence. Her story had to fit within a structure set by the court, and 

if she wanted to be heard, she needed to follow a particular set of rules that warped her 

experience into something she did not think properly reflected her reality.
558
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 Survivors are also pressured to be silent when they do not wish to be. When I interviewed 

S2, she was excited to be able to talk to someone about her experiences in the legal system as the 

trial in her case had recently finished. For the two years after she reported her assault, she was 

told to keep quiet about her experiences and what was going on with her legal case.
559

 She stated 

that ―you just don‘t know what the defence will find out and bring out‖, so she tried not to speak 

about this major aspect of her life with anyone but her therapist (and she noted that she was 

worried about speaking with her as well given the ability of the defence to apply for access to 

third-party records).  

 Limitations on a survivor‘s ability to speak also arise when a legal process ends with a 

confidentiality clause. This type of situation arises in civil settlements frequently and non-

disclosure agreements are common.
560

 S8 told me that while she considered applying for a CICB 

award, she decided against it as she was worried that the files were meant to be closed and 

private. She stressed that being able to talk about her experience with others was an important 

part of healing for her. Hindrances placed on survivors when telling their own stories can make 

an already traumatic experience worse, and force individuals to frame their experiences in a way 

that makes them feel powerless and silenced.
561
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 Another area of contention for survivors deals with their ability to express the full range 

of their emotions while they navigate the legal system. Survivors are expected to react in a 

particular manner; they must be upset and sad, but not too angry.
562

 They should be emotional, 

but not so emotional as to make those around them uncomfortable. Their feelings must adhere to 

a specific narrative. For example, S3 was struck with the realisation that she would not be able to 

tell the police the full truth of her emotions because she did not feel the way that they expected 

her to: 

When I was talking to the police and they were giving me my options, they said 

something about if I wanted to investigate and quote unquote "put the bastard in jail", and 

I remember thinking to myself, well, I don't want to think of him as a bastard because he 

was actually a friend of mine. I'm not too keen on him experiencing jail time, but if that's 

my only option, I guess? But I didn't want to express my hesitation because even then I 

had the feeling that that was going to be used against me. I already cannot express myself 

the way that I need to.  

 

I'll let that paint a picture, if you will, of what it's like engaging the police, the legal 

system. You're not actually allowed to express yourself in there. You're not allowed to 

say what really happened.  

 

A widespread assumption is that a survivor will despise her rapist despite the fact that the vast 

majority of sexual assaults occur between people who trust and care for one another.
563

 Feeling 

conflicted about how to respond to the accused‘s betrayal can be taken as a sign that the survivor 

has made up her allegations.
564

 However, there is no correct way to respond to a sexual assault, 

and the emotions that survivors experience change and may even contradict as they move 
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through both their healing process and any resulting legal proceeding. The survivors I spoke with 

wanted the legal system to recognise that they are all different people and not to assume anything 

about them because they did not conform to what people expected a rape victim to act like.
565

 

Different people cannot be expected to react in the same manner to a sexual assault, and one 

cannot determine how credible a claim is simply by judging the emotional state of the survivor.  

This issue arose in the context of victim impact statements (VIS) as well. A couple of the 

women I interviewed talked about knowing others who had their statements edited by the court 

and expressed significant anger and frustration over the fact that even in the part of the criminal 

trial where their feelings were centred, they were supposed to frame them in a manner palatable 

to the courts. Writing a ―good‖ VIS meant embodying only certain emotions and opinions and 

for some that meant that submitting a VIS was not a worthwhile endeavour at all and added to 

their feelings of dissatisfaction.  

 S3 noted that her emotional reactions to what happened to her were used in the trial to 

undermine her credibility: 

I was not allowed to have black humour in court. They don't even recognise the concept 

of black humour. So in trial, the defence lawyer had unearthed a bunch of Facebook posts 

that I had made (despite my privacy settings), which I also think is a creepy, grey area of 

legality. Should I have had a lawyer to defend me from that? She found these Facebook 

posts of mine talking about my upcoming trial, and I was, since the whole Ghomeshi 

thing was happening at the exact same time and it was everywhere you looked, and since 

my trial dates were almost perfectly coinciding, I made a couple of jokes on Facebook. 

"Oh maybe our files were right next to each other in the police office, that would have 

been funny, huh?" The defence lawyer pulled up those screen shots and was like "hey, it 

looks like you have an agenda to jump into his spotlight or something". I also went to the 

police exactly one day after Ghomeshi surrendered himself to police. It was uncanny how 
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much our cases overlapped. Because I noticed that, that meant that I had an agenda. I was 

just in the wrong place at the wrong time.  

 

Many people process trauma through humour,
566

 but it is very easy for flippant comments to be 

used to suggest a survivor is not credible. If she can laugh about what happened to her, she could 

not have been harmed is the implication that some will draw from such an attitude.  

 S3 also encountered the tactic of suggesting that any survivor that is involved in sexual 

assault activism or even speaks about sexual assault publicly must be an activist who is using her 

allegation as a way of furthering her political goals. Many of the women that I spoke with 

became interested in sexual assault activism after being hurt. Once they experienced this type of 

crime and the way it is treated by the legal system and society, they felt compelled to use their 

horrible experience to try and bring about positive change. However, several of the women who 

talked to me found that this new interest (or sometimes long-standing interest) was used against 

them. S5 stated that ―a big part of the defence was that I‘m a consent activist and crusader and 

this was all for me to gain attention. Gain cred.‖ This places another limitation on survivor 

speech as any activism (or perceived activism as in the case of S3) must be balanced against how 

much harm it could do the individual survivor. They may need to curtail their voice to protect 

themselves and any legal processes they are participating in.  

 For some of the women I spoke with, the experience of being able to be open and 

transparent about what happened to them was important, and survivors cannot always do this 

when attempting to bring their assault to the legal system. S5 stated, 

                                                 

566
 Christopher M Neuenfeldt, Trama, Humor, and Coping (PhD Dissertation, University of the Rockies, 2017) 

[unpublished]; Nicholas H Wagenseller, The Serious Trauma of Seriousness: The Role of Humor in Working 

Through Trauma (MA Thesis, Pacifica Graduate Institute, 2017) [unpublished]; Jacqueline Garrick, ―The Humor of 

Trauma Survivors: Its Application in a Therapeutic Milieu‖ (2008) 12 Journal of Aggression, Maltreatment & 

Trauma 169.    



   

188 

 

I've seen people publicly talk about their assault and their rapes on Facebook or in the 

media, and I think that can be fucking great. If I had been able to talk publicly during the 

process, I would have. But of course I'm told not to say anything. So now I'm at a point 

where I can write freely and talk freely, and I will be doing so. 

 

For legal reasons, while the investigation and trial surrounding her assault were occurring, S5 

was advised not to talk about it publicly and this bothered her.
567

 She processed many things 

through writing, and was frustrated over losing potentially positive and useful conversations that 

could result from her reflections on what happened to her.  

 For survivors, the court system can take away their voice; however, going public with 

their story may give it back.
568

 I speak more about the reasons why survivors sometimes chose to 

publically name and/or shame the offender in Chapter 6, but I would like to briefly touch on how 

survivors experience going public with their stories. For some, this could be an exceptionally 

positive experience that would help them feel validation and support from people around them. 

However, some of the women I spoke to pointed out that even if it felt like you had greater 

control over your narrative, once something is released to the public, it can be taken and warped 

in ways that you cannot prevent. As S6 stated, you lose your power after you finish telling your 

story. The moment you finish your statement, it is no longer your own. S7 added that, 

As soon as a survivor tweets anything, there's also the possibility of backlash, negativity, 

victim-blaming. So I feel like without the support or the legal system behind the survivor 

to make a statement that it becomes almost negative for the survivor. The courts give a 

sense of accountability. A stronger collective sense that this happened. For my 
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experience, whenever society heard that the court was involved, everything kind of died 

down. I wasn't bringing it to social media. Other people were. It was a disaster and I had 

no way of navigating it at all.  

 

S2 echoed these sentiments: 

I don't know if the public shaming thing... in a way it can take the victim's voice away 

because people can take it. It's public domain. It's play dough you put out in the middle of 

the yard. People can just shape it the way that they want. People who are respectful won't 

do that. So it can be good. But there are disrespectful people out there and we can't keep 

it from them. It's not ideal, but then, we have nothing left.  

 

Going public with one‘s story can be a powerful tool, but it is a tool that survivors have limited 

control over. Not everyone who hears a survivor‘s story will treat it with respect and kindness. 

Her story may be changed and reconceptualised by strangers with their own agendas. Many of 

the women I spoke with pointed to the Ghomeshi trial as a reason as to why they were nervous 

about the dangers of public reactions to survivor stories.
 569

 The women in that case were vilified 

by a public that did not have the necessary context to understand their behaviour.  

S6 and S7 stressed that the general public does not necessarily understand how trauma 

and long-term abuse can lead to behaviour that may seem contradictory or self-sabotaging.
570

 In 

order for survivors to benefit from taking their stories public, you need a society that is ready to 

hold perpetrators of this type of behaviour to account, and that implies that society has a deep 

understanding of sexual assault and the long-term harms that it causes. From my conversations, 

survivors felt that this was possible with smaller, more controlled releases of their information 

(such as closed social networks), but the risks increased as the information made its way to more 

people and further outside of a survivor‘s ability to control.  

                                                 

569
 Donovan, supra note 9. The public vilification of the complainants in the Ghomeshi trial occurred in spite of the 

fact that they took their case to court. The survivors I spoke with understood that a criminal trial was certainly not a 

shield against public controversy, but many did believe that the legitimacy of the courts backing up their claims 

could minimise the backlash.  
570

 Jenny Petrak & Barbara Hedge, eds, The Trauma of Sexual Assault (New York: Wiley, 2002). 



   

190 

 

5.3.2 Validation 

Interviewer: What did you want to get out of engaging with the police? 

S7: I think for the justice system and for society as a whole to recognise how deeply affected the 

survivor is. And to also understand that it's not just like a clear-cut answer. It's very layered. It's 

a very complex emotional wound. 

 

5.3.2.1 Validation from the Legal System 

Part of the function of a legal process is to acknowledge that a wrong has been 

committed. For survivors, having the criminal courts convict the offender who hurt them means 

that the violence and resulting trauma they experienced are recognised by someone outside of 

themselves. In legal processes, this validation is given by an authority figure whose decisions 

have social weight. Having an external party confirm that the sexual assault actually happened 

and the survivor is telling the truth is a way of witnessing the pain that these women have gone 

through and showing them that others care about what happened. According to S2, 

Once I close the door, it doesn't matter what kind of sentencing it was, or what kind of 

verdict. You know you can never get that night or that occurrence back, whatever was 

taken away from you. You can't get it back. You know you want to make sure, aside from 

that occurrence, you want to make sure you have your dignity and your personhood and 

your human rights status. Human being status. You have your rights. You want that in 

place and stronger than before because you know what it's like when it's taken away. … 

I would say what I got was just affirmation that I was a human being because I was 

listened to and that our system is not broken. The laws are in place. 

 

For S2, the fact that the legal system has the power to acknowledge one‘s humanity is important 

as sexual assault is a crime that denies a person‘s autonomy. By stating publicly that an offender 

committed an unacceptable violent act, the legal system recognises the right of survivors to be 

safe from such harm. The courts affirm that no individual has the power to deny the humanity of 

another and this can be a powerful tool for healing.  

 S2 added that, 
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I'm glad that ultimately, when we report, it's not up to us. It's up to them as to whether 

they investigate and lay a charge or not. I like that because it verifies me. And I know it 

can work either way. But when it is done right... we all bring our stories and it is true, and 

they can ascertain it is true, and then they should lay the charge. So when that happens, 

it's stronger than if it was up to me. I don't like that because there's another authority 

thing that verifies it. And when it goes into court, then it's another thing that verifies it. 

That's important. It gives it weight. I hate to admit this, but it's just life. I think part of the 

reason I did try and went through all of that was also because as a woman, sometimes 

your words don't get heard as well.  

 

There is, however, tension in the need for external validation. On one hand, one‘s truth is being 

judged by many other people and sometimes this does not always result in a positive outcome for 

survivors. But when the laws work well, the courts can give weight and certainty to a survivor‘s 

truth. S2 stressed how important she thought this was for women as their voices are not always 

trusted, particularly in the context of sexual assault.  

 Several survivors mentioned how powerful it was to have their stories validated and their 

pain understood in a public setting by a figure that is held in high regard. For example, S11 

stated that upon conviction, she felt a great sense of relief: 

Hearing that from the judge did give me a sense... because I guess you still feel at every 

stage of the process, or at least I did, maybe I'm mistaken, maybe I'm crazy. And it wasn't 

until I got that judgment that I was like okay, it's not me. I'm doing pretty good. I'm 

standing up for something. I'm trying to protect myself. It's a weird thing, but I kind of 

got a little bit of confidence. Now I can live my life knowing that this harm was 

acknowledged, even though it was not acknowledged by him, it was acknowledged by 

somebody. By society. At least I felt vindicated.  

 

Few survivors are validated by the person who hurt them
571

 and there is power in having an 

authority figure tell the rest of society that you were the injured party and the offender was 
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wrong. In the context of a trial, this is often a very public process that the offender must witness 

as well.  

 Validation can also come from sources other than the courts. For example, S4 related an 

experience she had at a CICB hearing: 

I accompanied someone to a Criminal Injuries Compensation Board hearing, and they 

said... the words "I believe you" which didn't happen in this person's court case. But when 

they said that, she started to cry. That is so important and the civil servant was like you 

don't have to cry... No, you heard her! 

 

The survivors I spoke with were unfortunately used to people disbelieving them when they 

talked about being assaulted. Consequently, several of them said that they really appreciated the 

non-adversarial nature of the CICB. Not only did they not have to contend with harsh cross-

examinations, the CICB also offered them monetary awards to help them with the repercussions 

of the attack. This process was seen as one of the more validating legal options open to 

survivors, though many complained about how it was not as well-known as it should be. S4 

continued, 

When I provided support and I heard the civil servant say, "I believe you", I really really 

liked that. And that gave me a boost. I actually applied [to the CICB myself] after that. I 

was kinda bummed that I didn't hear [the same thing]. But they didn't argue with me and 

they gave me more than what I've heard from others.  

 

They believed me. They didn't argue with me. But also, I was like, wow, if it was so easy 

to just award this to me, why wasn't it so easy to believe me the first time I called the 

cops? So I got frustrated. And again, university educated, 30-something [me] was really 

really defensive over young 20-something [me]. That's not cool! If I didn't meet the 

people that I met, and if I didn't just come into the line of work and environment, which 

is a direct result of my violence, it makes me angry about that. It makes me mad that 

there are people who don't know this is an option.  

 

                                                                                                                                                             

L Schneider et al, ―Understanding Denial in Sexual Offenders: A Review of Cognitive and Motivational Processes 
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Several survivors mentioned that they did not know that applying to the CICB was a possibility 

until long after they were hurt. Others echoed S4‘s sentiment that it felt wrong that one legal 

process was so gentle and accommodating, while others were so intensely harsh and difficult.  

 As noted, validation from legal system actors is not something that survivors can always 

count on, and there are often downsides to seeking it out. S9 questioned ―Why go through that 

whole thing? Who am I proving myself to? I know my truth. Who are you to tell me what my 

truth is?‖ The problem of seeking validation from external sources, particularly within an 

adversarial legal system, is that validation may be denied. Convictions in sexual assault cases are 

far from guaranteed,
572

 and the courts are often a hostile place for survivors.
573

 Survivors who 

want others to support their stories may find it very difficult to cope with something as 

challenging as cross-examination in criminal or civil trials. S9 did not report her assault: 

The reasons why I didn't ever consider it for myself… self-preservation. Not because I 

didn't want it. Not because I didn't feel like those people deserved it. Had I felt 

comfortable that there would be at least a friendly face on the other side? Listen, we can't 

do anything but we understand and we can help, or here's a sheet of paper with resources 

you can talk to. I probably would have gone through with it and sucked it up and done it, 

but... 

 

Many of the survivors I interviewed had no faith that they would be able to obtain validation 

from the legal system. They worried that their belief in themselves and their story would be 

undermined by reporting with no other accompanying benefit. Choosing to bring one‘s situation 

to the attention of the legal system is a careful cost-benefit analysis where survivors must weigh, 

among many other things, the likelihood they will get validation at all.  

                                                 

572
 See Chapter 2 for a discussion of conviction rates and sexual assault. Rotenberg 2, supra note 204.  

573
 Craig 2016, supra note 555; Nicole C McKenna & Kristy Holtfreter, ―Trauma-Informed Courts: A Review and 

Integration of Justice Perspectives and Gender Responsiveness‖ (2021) 30:4 Journal of Aggression, Maltreatment & 

Trauma 450 [McKenna]; Karen Bellehumeur, ―A Former Crown‘s Vision for Empowering Survivors of Sexual 

Violence‖ (2020) 37 Windsor Yearbook of Access to Justice 1 [Bellehumeur]. 



   

194 

 

 Not only is it difficult to assess whether a legal process is worth engaging in for the 

validation aspect, as I mentioned earlier in this chapter, many of the women I talked to were 

unaware of the various legal options available to them. Most understood that the criminal courts 

were their only choice. As S4 pointed out, options such as the CICB could be incredibly 

beneficial for survivors looking for a less adversarial process, but no one can choose an option 

that they do not know exists.  

 Above, I quoted S11 and her feelings of relief over the fact that the judge affirmed her 

story. However, she ended up feeling betrayed by that same judge shortly after: 

But the sentence just dialled all that back because as much as I loved that judge, and it 

was the same judge for sentencing... He was like let's just put you on the same conditions 

that you had beforehand, even though he'd [the offender] already breached those twice. It 

was clear that he wasn't going to learn from that. 

 

In part of the trial, she felt that the offence committed was taken seriously, but when it came to 

practical consequences, the sentence given felt inconsistent. Consequently, while S11 achieved 

some validation, it was also undermined by the same person providing it. She no longer felt 

―crazy‖ for thinking that what happened was wrong, but she questioned how seriously society 

was taking sexual assault given how the court chose to sentence the offender. 

5.3.2.2 Validation from the Offender 

Another important source of validation for survivors can come from the offender. While 

the women I spoke with were skeptical about the likelihood of an offender ever sincerely 

admitting to and recognising the harm that he caused, almost all of them talked about the fact 

that it would be a tremendously validating experience if the person who hurt them actually did 

acknowledge his actions and their consequences. S16 stated that, 



   

195 

 

I think I would be one of those people that would be happy if they acknowledged the 

wrong that they did. Even though at this point it's been like 16 years, I would still be 

happy with them finally coming to terms and acknowledging that that was wrong of 

[him] and that [he] took advantage of our friendship. All of that kind of stuff. That would 

be sufficient to me personally. 

 

Even years later, S16 wanted the offender, a person she once cared for deeply, to tell her that he 

understood what he did was wrong and harmful. The majority of sexual assaults occur between 

people who know one another
574

 and having someone you love deny that they did something 

selfish and painful can be a trauma in and of itself.
575

 Some of the survivors that I interviewed 

stated that not only was it painful to have their relationship destroyed by the sexual assault, it 

also caused emotional and psychological harm when the offender denied that he did anything 

wrong.  

 By refusing to admit that he engaged in a violent crime, the offender is gaslighting the 

survivor.
576

 He denies her version of reality and undermines her credibility with herself and 

others. This refusal to accept his actions for what they are creates a situation where the survivor 

is pressured into thinking the harm is all in her head or that it never happened. S14 was sexually 

assaulted by a physician when she was receiving care. She reported her abuser to the Ontario 

College of Physicians, but little came of her complaint. She also applied to their counselling fund 

for victims of physician abuse, but this claim was denied as well. She told me that, 

It would have been nice if he admitted that he had done wrong…. Just admitting that I'm 

sorry, I've made a mistake would have been extremely helpful in the healing process. 
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There is documentation from more than one medical professional that something did 

occur and I'm not making this up. Who the hell would want to spend time doing therapy? 

 

Even though there was concrete physical evidence that something bad had happened to her, the 

perpetrator denied wrongdoing and the regulatory body refuted that any of her medical issues 

were caused by inappropriate behaviour on the part of the physician. It would have been helpful 

for S14‘s attempts to cope with the aftermath of the assault if she was not continually put in a 

position where she felt gaslit by the medical professionals who were supposed to care for her 

health. The doctor who was supposed to treat her medical condition instead assaulted her and 

caused her additional health problems and the regulatory body that is supposed to ensure that 

physicians provide quality care to patients rejected what she felt was clear physical evidence that 

she was abused.  

 Several survivors also stressed the importance of receiving validation from their 

community. S4 stated that, 

I wish he knew that there are people who believe me. He's just so protected by this 

community that I ended up leaving. I wish there was some way that he could know that 

others believe me. That I am not being gaslit. I have my doubts still, but I know what 

happened. I wish he would know that I know what happened and you're not as protected 

as you think.  

 

The offender in S4‘s situation was empowered to lie by those around him, and their community 

added to S4‘s confusion and betrayal. The lack of external pressure from the community meant 

that the offender‘s version of reality was supported, and this caused S4 to lose not only her 

relationship with the offender, but with all of the people she was friends with. Validation from 

the offender, therefore, is not just something nice to hear, but represents an end to the attempt to 

deny and destroy a survivor‘s memories and experiences. 
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5.3.3 Community and State Support 

5.3.3.1 Community Support  

For all that this project focuses on legal processes, the survivors I spoke with emphasised 

the need for support from a variety of other sources in order to heal from the trauma that they 

endured. As per S2,  

On the books, it can be very useful to have the judge give a guilty verdict. But for the rest 

of my life? It doesn't matter too much. Granted, if there's a guilty verdict now, I could go 

about my life a little differently. So my exterior life. But once I'm home, whatever that 

verdict is, out there, I'm still me. I still have to live through it. I still have to recover. I still 

have to deal with my whole sleeping thing. 

 

While the legal system can offer important benefits to survivors, it represents only a portion of 

what is needed, and the women I spoke with wanted to see a much more comprehensive response 

to sexual assault.  

 Often the first place survivors go for support is not any state-related system, but to their 

friends and loved ones, particularly when the survivor comes from a community (or 

communities) that are marginalised.
577

 Rather than submit themselves to the challenges and 

stresses of a system designed to question their claims, survivors will seek out those who they 

trust. For example, S13 stated that, 

My immediate needs for support and ongoing needs for support have mostly been met 

through finding other people who have experienced violence through those whisper 

networks or through people who have been more public about their experiences. And that 

need would not have been met through the criminal justice system not even a revamped 

one.  

For S13, it was other survivors that she thought she could trust as they shared similar traumas, 

both from the attack and from the aftermath of being disbelieved and victim-blamed. It was a 
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common theme in my interviews that women found themselves drawn into survivor communities 

and activism as a way of finding a safer space to heal, and to challenge the ineffective and 

uncompassionate responses they faced when trying to recover.
578

 Similarly, S10 also found 

solace through connection with other survivors and trying to help them: 

I would rather help support other people and I personally wouldn't be able to do that and 

be going through my own thing. I would have to constantly focus on myself and my self-

care and being able to handle things and figure things out and that doesn't make me feel 

better. But helping other people through the process, as selfish as it sounds, makes me 

feel better. I wouldn't be able to do that and be able to be the face of something. It's too 

much. 

 

Helping others allowed S10 to find respite from her own trauma and encouraged her to fight for 

change in regard to how sexual assault is viewed and treated within society.  

 Community, however, is not always a bastion of support. For some survivors, their 

trauma from the assault was compounded by the actions taken by those they thought would help 

them recover. I quoted S4 earlier in this chapter talking about how her community sided with the 

man who hurt her and she eventually had to move elsewhere. Later, once she found a new 

community with people who believed her and wanted to support her, S4 felt much better 

equipped to recover from her assault. Her experience illustrates how support can be hard for 

survivors to obtain even from the people they trust the most.  

 On the other hand, community supports are not the same as trained professionals. As 

crucial as it is to have individuals who love and support you, lay people are not therapists and 

will not always know how best to help. S13 stated that, 
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The other thing that probably would have made a lot of difference is a lot of people, when 

you tell them about a sexual assault happening, they don't really know what to do with it. 

I don't know if I believe that society progresses but I'd like to think that there's been some 

movement on this since I was twenty-one. At the time, I think if somebody had been like 

wait, this is serious, what are we going to do about it or have you thought about what you 

want to do about it or do you want to do something about it? I think I felt like people‘s 

sort of non-responses were a way of not taking it seriously, though maybe it‘s also not 

knowing what to do. If I'd had a good friend who was just.... holy crap. Maybe been 

willing to talk out some options. That might have made a difference.  

 

Friends and community may seem like a safe harbour at first, but this type of support should not 

be the only aid that survivors can count on, particularly since so many do not have a group of 

people around them that is able and willing to help. 

5.3.3.2 Healthcare  

Another immediate need in the aftermath of sexual assault is healthcare. In the harms 

section of this chapter, I spoke about the physical and psychological repercussions of sexual 

assault that often require professional care. Unfortunately, access to healthcare for survivors 

remains problematic. While Canada does have a public healthcare system, not all medical needs 

are covered.
579

 For example, publicly funded mental health options are very limited and often 

only available for short-term treatment.
580

 Cost was the most concerning healthcare issue for the 

survivors I talked with. S6 spoke as both a survivor and medical health professional on this issue: 

It's so expensive. The personal counsellors, in office, if it's not subsidised, they can 

charge you like up to $220 an hour. I'm in the system. I work as an emergency nurse and 

oftentimes we get mental health patients coming in, even assault survivors, and I feel 

helpless. Half the time I can't even do anything. Half the time they just ship you home 

without any counselling unless you're on a Form 1—you're a danger to yourself or 
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others—and even then we never hear from them. Even as a nurse, I make a good salary, 

but I feel like I can't even consider therapy because $220 per hour and the amount of 

counselling you feel like you would realistically want to have. I feel like I haven't even 

considered it because of the money. Because like I feel like I don't want to just dip my 

toes in and not have enough funds to go for counselling. I had counselling before but it 

was through some free institution and I got in right away. But that's only because I was 

French and it was a French institution.… So it's either you put all your eggs in one basket 

with all the money or you have nothing. I feel like money is really important. You can't 

put a price on pain. 

 

The medical system, particularly in regard to mental health issues, is exceptionally hard to 

access.
581

 The public parts of the system are overloaded, but the private costs are exceptionally 

difficult to manage, even for those who are well-paid. Plus, as S6 points out, medical care often 

continues for a long time past when the assault occurred and it is hard to budget for an expense 

that may stretch out over several years.  

 S7 added to these concerns about long-term costs:  

For a survivor, the amount of money you need is continuous throughout your life. Let's 

say your anxiety is gone. But for me, I go to school, and my anxiety kicks in. So [now I 

need] money for unforeseeable expenses… or the documentation to drop a course. Even 

just the time that it's caused me, for my degree. There's no money worth that. It's just 

such a domino effect. It affects every single aspect, school's just one of them.  

 

Mental health issues (and often physical issues) can ebb and return over one‘s life. A survivor 

may feel fine for a time, but then find themselves in need of therapy once more due to triggering 

events in their lives.
582

 Furthermore, health issues can start to affect other aspects of one‘s life. 

Perhaps a survivor will need to miss a lot of work to make appointments or because she is too ill 

to work for a time. For S7, she struggled with her education and that required her to prove to her 

school that she was dealing with a health problem. Getting this type of documentation costs 
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money, takes a substantial amount of time, and adds a great deal of stress to a person‘s life. It can 

also be difficult to access the right doctors in a reasonable time frame. 

 Health care reform is an issue many of the survivors I interviewed supported. S16 

believed, 

Any survivor of sexual assault should just be able to get accessible counselling and 

services with which those monies [from the CICB] would pay. Most people aren't going 

to take that money and go on vacation. They're using it to access services for the trauma 

that they've faced. I think that those services should just be covered and accessible. 

Because while they exist, they aren't always accessible. We have a sexual assault crisis 

centre here and the wait list is preposterous. It's ridiculous. In general I think that 

counselling should be part of our healthcare system because there's a lot of other people 

who will not report and are just dealing with this trauma that could really well benefit 

speaking with somebody. 

 

She was frustrated with the fact that some people saw survivors accessing funds for recovery as 

receiving ―free money‖, as if the assault had not cost them far more than what they received in 

compensation from agencies such as the CICB. Instead of having to work to find a way to cover 

these costs, S16 and many of the other survivors I spoke with wanted expanded healthcare 

services so that no one is denied needed treatment regardless of their reasons for needing it.  

 On top of cost issues, survivors also highlighted the need for professionals who are 

trained to deal with survivors and their needs. S2 stressed that her regular counselling sessions 

were essential to getting her through much of her recovery because she was seeing someone 

trained to help with her specific problems. She needed someone who understood the effects of 

sexual assault and knew how to help her. Not all survivors are able to access such care. S6 stated 

that when she signed up for some free counselling, the person she was dealing with was not a 

trained professional: 

And the girl, I was looking at her LinkedIn and she didn't even have a background in 

counselling. She was just someone they dropped in and I think she studied Leisure and 

Activities. And then she had a couple other certifications after the fact.  
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S6 was aggravated that while it was good to be able to access any counselling, the person she 

saw did not have any experience or training in how to deal with the serious trauma caused by 

sexual assault. Other survivors complained about callous medical professionals who did not 

know how to respond to an emotional survivor who was scared and in need of compassion.  

 The survivors I interviewed also noted that the medical system is hard to navigate and 

many did not know what services and supports were available to them. For example, when S15 

was a teenager, she was visited by the police after it was suspected she had been the victim of a 

sexual assault. They did not give her any information about what options were available to her: 

I was 14 and he [a police officer] didn't even tell me I could go to the hospital. I was 

worried for months after that I had an STI or I was pregnant, but I didn't want to go to the 

hospital because I didn't want to have to report and I wasn't told that I could go and get 

healthcare and go to counselling without reporting or any of those things which would 

have been I think really helpful. 

 

She was worried that attempting to access medical services would put her privacy at risk or that 

she would be denied care if she was not willing to report her assault to the police. Survivors are 

vulnerable and often not experts in either the legal or medical systems. The women I interviewed 

emphasised that the services available to survivors need to be more accessible, and those that 

work in these systems need to be prepared to help survivors navigate the complex network of 

institutions in a kind and efficient manner. 

5.3.4 Compensation 

In an ideal world, survivors would have access to public support services and the role 

compensation would play in these situations would not be nearly as fraught. However, the 

women I talked with all underscored how important money is for survivors as it is needed to 

access many of the services they require in order to recover and heal from the harm that they 
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have experienced. It costs money to hire legal representation. Therapy is expensive. Missing 

work
583

 and interrupted education result in lost income as well.  

The survivors I spoke with were united in the belief that compensation was an important 

part of healing. While it is true that some survivors are privileged enough that they do not need 

financial help after their assault, that is not true for the vast majority of women. A sexual assault 

costs money and survivors should not have to bear that burden alone. Many of the survivors I 

interviewed thought that the offender should be responsible for paying some of these costs, but 

everyone agreed that help was required regardless of where it came from. They also stressed that 

compensation needed to recognise the broad effects of sexual assault. It is not enough to give 

survivors a bit of money for short-term therapy. A more holistic, long-term approach towards 

compensation needs to be taken.  

Despite the need for money, issues of compensation also brought up complex emotions 

for survivors. Asking for help is difficult, particularly when finances are involved. Survivors do 

not always feel deserving of aid. For example, S9, when getting help from a financial aid officer 

at her university, said she felt quite bad as she was concerned she was taking away money from 

someone with an ―actual‖ disability. She was worried that other people existed who might need 

the money more than she did, and thus struggled with feelings of guilt despite trying to avoid 

homelessness herself. This sentiment was echoed by several other survivors who were anxious 

about how few resources were available for those impacted by sexual assault and how unfair it 

would be if they dipped into these wellsprings of support if they could get by without them.  

                                                 

583
 A fairly recent amendment to the Ontario Employment Standards Act introduces leave for employees who have 

experienced (or had a child experience) domestic or sexual violence. Only the first five days of these leave are paid. 

The rest, up to 15 weeks in a calendar year, are unpaid. Employment Standards Act, 2000, SO 2000, c. 41, s 49.7. 
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Sometimes the need for money can bring up other negative emotions. For example, S15 

had difficulties trying to convince herself to apply to the CICB. She stated that, 

I felt disgusted at myself and what happened. I felt like that was being paid for it or 

something? I felt like I'd been paid to do that or go through that. It felt really gross to me, 

so I didn't do it. But now I feel like I have to do it because I need money really badly.  

 

To apply for funds such as those previously available through the CICB, a survivor must publicly 

discuss what has happened to her and justify her need for financial support to the tribunal. If 

services such as therapy were available under public healthcare plans, survivors like S15 would 

not be placed in a situation where they felt as if they were asking to be paid for what happened to 

them and justifying why compensation was necessary. They could simply access the services that 

they needed without having to deal with the emotional repercussions of needing to apply for 

funds.  

 Issues of money also bring up a lot of public backlash that can add more stress and 

trauma to the lives of survivors. Survivors worried that the public felt they had a right to 

comment on the use of any public funds survivors might receive. Some of the women I spoke 

with were questioned by various people about whether they deserved this money or were using it 

appropriately. Even if they are not confronted directly by someone, the social discourse is 

insidious. S9 spoke about the negative view that society has of social welfare programs and how 

people are overly worried about free riders and cheaters in the system. She argued that the focus 

should be on the good these programs can do and not on the potential of fraud as ―I don‘t think 

anyone really wants to fake this shit‖. When S4 went to deposit the cheque she received from the 

CICB, the teller commented on how nice it must be to receive a cheque like this, as if the cheque 

was just a spontaneous gift of money not connected to a traumatic incident that left the survivor 
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with significant costs. S4 was frustrated that the money was seen as frivolous when she needed 

the money to pay for services that she only needed because she was assaulted.  

S8 added that society is quick to demonise survivors who try to get compensation after 

being assaulted.
584

 They are seen as greedy and taking advantage of their victim status. The 

harms that they suffered are minimised and not seen as ones that require money to fix. S8 argued 

that survivors have bills to pay like everyone else and they deserve to be able to treat themselves 

kindly as well. While money is not a solution for everything, it can certainly help a survivor 

survive and thrive in many ways.  

One of the questions I asked about compensation during interviews was whether 

survivors saw money as a form of justice.
585

 In response, S11 pointed to the rhetoric around 

monetary compensation and sexual assault: 

[Justice is] not about the money. Obviously, it wasn't primarily for me. I never even 

considered it until later. But I think that rhetoric comes out from public personalities... 

this whole fuck you, pay me thing. It's like a hashtag even. That is at least something 

tangible. That much I agree with. For me it was never about the money. However, now 

that I'm in the civil suit, I'm thinking like at least that's something tangible. It sounds 

greedy. I feel greedy about it, but it's like... well no. Damages are based on things like 

lost income. All these things. The damages aren't willy-nilly given out.  

 

In some ways I can agree it's a tangible thing while "justice", what you get from your 

criminal trial isn't tangible in that way. So while I disagree that that's what it's all about, it 

can be one way of getting something out of it and being able to say like okay at least that 

was acknowledged. My harm was acknowledged in this tangible way. 

 

                                                 

584
 It is very common for female survivors of violent crime to be seen as liars who want money and were never 

really harmed. This discriminatory assumption is explored in the context of domestic violence survivors in the 

following article: Deborah Epstein & Lisa A Goodman, ―Discounting Women: Doubting Domestic Violence 

Survivors‘ Credibility and Dismissing Their Experiences (2019) 167 University of Pennsylvania Law Review 399 at 

426. See also: Huijae Yu, ―‗If She Asked for Settlement Money, She Must Not Be a Real Victim‘: An 

Interdisciplinary Analysis of the Discourse of Victims and Perpetrators of Sexual Violence‖ (2022) Critical 

Discourse Studies (online first publication). 
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 Kathleen Daly & Juliet Davis, ―Money Justice‖ (2021) 54:1 Journal of Criminology 60; Robyn L Holder & 

Kathleen Daly, ―Recognition, Reconnection, and Renewal: The Meaning of Money to Sexual Assault Survivors‖ 

(2018) 24:1 International Review of Victimology 25. 
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For S11, money was not justice, but she did think it was something useful and real that survivors 

could gain access to that would help them obtain justice in other ways.  

 S13 emphasised that money does not necessarily make anything better, but money is 

quite useful: 

I don't think that's true [that money is justice]. I think it might be true for some people; I 

don't think it's true for me. I don't think that money would have made me feel better. I 

was really angry…. I think what would have made me feel better was some sort of 

recognition that they had done wrong and I think you can have money without that other 

piece. That said, maybe money makes some people feel better and let's be honest, there 

are real material costs associated with being assaulted. Like in terms of access to 

counselling which is not covered by OHIP. If there are ways to get money or if suing 

someone through civil litigation is a way for someone to feel like you hurt me, I'm going 

to punish you… I don't think that justice and money are synonymous. 

 

Justice for her and several of the other women I interviewed required that the offender admit that 

he did something wrong. Making sure that survivors are compensated does not necessarily do 

anything to ensure that the offender understands the gravity of his actions. In a civil suit, the 

defendant may be ordered to pay damages, but a fiscal punishment does not require that he 

sincerely takes responsibility for his actions. Similarly, S16 added that she did not think money 

was sufficient as justice: 

It will perhaps provide some sort of counselling for the injured party, but in reality there's 

a lot more than counselling that needs to happen. Financial burdens aren't really any form 

of real accountability on their [offenders‘] part or acceptance that what they did was 

wrong or public vilification of what they've done.  

 

 Justice, to survivors, was a much larger concept than compensation, though compensation 

was often part of it. What a survivor needs cannot always be bought, even though money is 

necessary to access some of the resources necessary for healing. According to S7, money can 

pay for tangible issues, but it can never truly fix what has happened: 
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I feel for the pain you need an infinite amount of money. I feel like in my personal 

experience the money can never be enough. So I feel that's just it. The money, it helps…. 

I do feel like survivors need money for the pain and the emotional implications from 

work and school and whatever to move on. Obviously it's helped me and it would help 

any survivor, but I just feel like no amount of money is ever going to be able to erase the 

emotional [fallout]… 

 

The harms from sexual assault are not easily resolved and the pain a person experiences cannot 

be objectively measured and quantified. The women I spoke with believed providing 

compensation so that a survivor could function and survive was the least that a just society 

should provide. Compensation was either a precondition to justice or a crucial element of it to 

the survivors I interviewed. They just did not believe that justice was fulfilled entirely by money.   

 As discussed in Chapter 3, there are two primary legal processes that sexual assault 

survivors often use to access financial compensation. The first of these is a civil trial; however, 

this particular method is often extremely costly and requires a defendant with enough funds to be 

able to pay any order should the survivor‘s claim be successful. L6 was rather pessimistic about 

the utility of civil trials for cases of sexual assault: 

Who has that kind of money kicking around that they throw into a lawsuit where any 

lawyer will tell you it's basically a toss-up and there's no guarantee? Who has a hundred 

grand to spend on maybe? Throwing around numbers like that, we're talking about 

disposable income. You're already way into the 1%. So you're disserving the entire 

community by having those kinds of economic barriers to justice. 

 

L6 cautioned that the cost of the lawsuit itself may exceed the damages a survivor is awarded, 

and few of his clients have been in a position to pay for such an endeavour. Only a couple of the 
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women I spoke with had chosen to pursue a civil trial, and for one that was only because she was 

suing an institution that she felt contributed to the harm.
586

 

 On the other hand, according to L7, another practitioner who frequently represents sexual 

assault survivors in civil proceedings,  

I have never done a full, contested trial in one of these, believe it or not, and I'm not a bad 

lawyer! Most of the time they settle…. In my early years, they would settle in part 

because there would always be a fight about whether or not the limitation period had 

passed and things like that. In more recent years, without any sort of limitation periods 

and with some other changes in the law, I can usually get the defendant up to a number 

where it makes sense to my client to take the money and avoid a trial. That's a very 

personal thing. Everybody has their own expectations and what they're willing to hold out 

for.  

 

While civil trials can be quite costly, this applies to all the parties involved, so there is often a 

strong incentive to settle before a costly trial is undertaken. As discussed above, settlements 

often come with NDAs (and are presumptively protected by settlement privilege regardless)
587

 

which may undermine a survivor‘s sense of justice. L7, however, had a much more optimistic 

take on whether civil claims were worth the effort and resources for women looking for 

compensation in the aftermath of an attack.  
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 Vicarious liability is one of the more common types of civil claims for sexual assault as institutions or 

professional organisations have insurance regimes that can guarantee a payout to the plaintiff should she succeed at 

proving her claim. While a survivor may obtain an order for financial compensation from an individual defendant, it 

is not uncommon for said defendant to default on the judgment due to lack of funds. See: Bazley v Curry, [1999] 2 

SCR 534, 174 DLR (4th) 45; John Doe v Bennett, 2004 SCC 17. See also: Elizabeth Grace, ―Vicarious Liability in 

Sexual Abuse Cases Lagging in Canada?‖ (17 September 2019), Lerners, online: 
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 The CICB was, at least until recently, the other process that survivors would use to access 

financial redress. The lawyers I spoke with were quite supportive of the CICB process for their 

clients. According to L7: 

Those people I usually take to the CICB which I find to be very good process. I know it's 

come under a lot of... it's in the news these days. It's certainly not a perfect process, but in 

terms of getting people what they tend to want, it's effective in a number of ways. First 

and foremost, you can get an internal award for therapy. They can get a certificate for 

therapy within about six to eight weeks of us filing which is great. They can shop around 

for somebody they click with, and somebody they have some therapeutic bond with. And 

then after that there is some sort of hearing where we're hearing all about the allegations, 

but it's much more survivor-centric then the criminal process. The Board's very trauma-

informed, and it's the kindest way forward.  

 

For L7, the CICB was a good way of trying to have her client‘s immediate needs met that were 

not going to be addressed by the criminal courts. As survivors often need money to access 

medical treatments, the CICB was an effective avenue for obtaining funds for such things in a 

timely manner. L7 also mentioned that when clients have access to therapy, it made her job much 

easier. She stressed the fact that sexual assault is traumatic and working through the legal 

processes dealing with it will be challenging and often have a detrimental impact on a survivor‘s 

mental health. While lawyers should be compassionate, they are not trained therapists. Though 

some practitioners use trauma-informed lawyering, this is not a replacement for a medical 

professional and on-going treatment.
588

 Financial compensation can help expand the team of 

people available to help survivors as they attempt to recovery and find redress.   
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Trauma-Informed Lawyering‖ (2019) 26 UCLA Women's LJ 7; Sarah Katz & Deeya Haldar, ―The Pedagogy of 

Trauma-Informed Lawyering‖ (2015-2016) 22 Clinical L Rev 358. 
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 Through the CICB, L7 was often able to get her client the funds necessary to access 

treatment that would make it easier for the survivor to cope with additional, more challenging 

legal processes in the future: 

I also use the CICB in situations where I think that the survivor will not be able to 

withstand the scrutiny of even a civil case. I have one right now who is very fragile and 

has been for some time and it's really important to her that she move forward in some 

way with some sort of legal process. I haven't foreclosed the possibility of a civil suit 

down the line. The defendants do have money; she could sue them. But she's got to be 

strong enough. So I said to her let's start with a CICB application. It will help potentially 

alleviate some of the financial stresses around you and we can reconsider a civil suit a 

year from now when you've had some real therapy.  

 

L7 saw the CICB as a useful stepping stone a survivor could take in order to prepare for more 

challenging legal processes later on. Survivors were able to get a sense of what it was like to talk 

publicly about their assault and the sorts of scrutiny they would be under.  

 On a similar note, S13 stressed just how important it was for survivors to have an option 

that did not require them to deal with the man who hurt them directly: 

There might be some satisfaction for people in getting money directly from the offender, 

but being able to go through a process where you're sort of guaranteed that there's no 

face-to-face interaction with them, or that don't have to fight to prove the validity of your 

experience to a group of probably really untrained and judges or jurors or whatever. That 

process sounds the most accessible to me. If I had known about that, maybe I could have 

filled out some paperwork and gotten money for counselling. That sounds actually 

manageable whereas the other things sound really big and difficult. 

 

…I think the emotional investment of going through civil or criminal litigation is so 

significant and in ways that when you're trying to just to take care of yourself and feel 

okay, the thought of making yourself vulnerable through those processes for me would 

have felt almost impossible. Whereas, I can fill out paperwork. It feels a little bit safer in 

a way. But you lose that satisfaction of being like I'm hitting you up for the money. But 

again, for me, that would have been an okay trade-off. 

 

Sexual assault often leaves survivors in very precarious situations where they simply do not have 

the capacity to deal with the intense challenges a civil or criminal trial would require. For 

example, among the survivors I spoke with, some faced homelessness, additional violence, work 
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and school disruptions, as well as mental health crises. The CICB has, in the past, offered people 

an option for redress that, while obliging them to delve into what happened to them, did not 

require them to do it so publicly and was far less adversarial than a civil or criminal trial.
589

 They 

were able to obtain compensation that in some instances allowed them to later be able to pursue 

additional legal claims. L7 noted that sometimes the legal system needs to meet survivors where 

they are in their healing process, and that can be accomplished with different options requiring 

varying levels of capacity on the part of the survivor.  

 One potential downside to the CICB is that it is not a process that results in accountability 

on the part of the offender. According to L6: 

Criminal Injuries Compensation Board, you can get money fairly easily. It's not very 

much money. The accountability and validation piece are attenuated there because you're 

not litigating the events and having somebody say I've heard from both sides and yes this 

happened. In fact, accused persons don't even need to participate in the CICB thing. It's a 

hug. It's an unconditional hug and here's some money. If that works, great! But the 

accountability mechanism is lacking.  

 

The purpose of the CICB is to provide compensation, not to render a definitive judgment on the 

truth of what happened. On the other hand, there are many survivors who do not want to see the 

offender punished per se, which tends to come with accountability in other legal processes. The 

validation from the CICB can be what is most important to a survivor, even if it does not come 

with the weight of a court judgment. For others, all they want is money they can use to help 

themselves heal. Regardless of how a survivor perceives the role that compensation plays in their 

pursuit of justice, it is an important factor in a survivor‘s pursuit of justice.  
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5.4 Conclusion 

According to the women I interviewed, one of the most important things they needed 

after being assaulted was to be able to heal from the harms and trauma inflicted upon them. For 

some, the redress they sought most was a return to their normal lives. For others, healing was just 

one step on their justice journey, necessary to prepare them for harder stages. Regardless of 

exactly how the women I spoke with conceptualised recovery, it was a critical aspect of justice 

and one that implicated the legal system substantially more than might initially be expected.  

The data I gathered from survivors showed that healing was often intimately tied to 

feeling as if they had power and agency over themselves. Many spoke of wanting to choose what 

forms of redress to pursue. This dovetailed into their desire for more options to consider when 

seeking justice. Most of the women I talked to felt that the legal system offered them little in the 

way of useful or wanted outcomes and treated them poorly when they attempted any legal 

process. The criminal courts were the most recognised form of legal redress, and many were 

frustrated with how little education there was about other legal avenues, such as the CICB. Some 

of the women I interviewed only learned about these different processes after commencing 

criminal proceedings they did not really want.  

Validation was another significant recovery need among my interviewees. Many (though 

certainly not all) of the survivors I spoke with wanted people to hear and believe their stories. 

Several felt retraumatised when they engaged with extremely adversarial legal processes 

designed to put them under intense scrutiny and suspicion. For some, while they wanted 

validation, they did not want or did not believe they could withstand the harsh examination of 

their stories in the civil or criminal courts, leaving them to feel as if they had no legal options for 

justice.  
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Finally, my interviews also showed that there is a need to think more broadly about what 

legal redress can offer survivors. Financial compensation was critical as either a precondition to 

justice or as justice itself for many of the women I spoke with. While not something commonly 

associated with the criminal courts, the CICB is a legal tribunal and victims of crime, at least 

until recently in Ontario, had some legal rights to compensation.
590

 Several of the women I 

interviewed spoke about the importance the CICB had for their recovery and how crucial money 

was when trying to put their lives back together.  

Thus, while healing was not a category highlighted in most of the justice interests 

literature I reviewed in Chapter 1, it was one of the most important concerns survivors expressed 

to me while I was conducting research for this dissertation. Further, while it is easy to dismiss 

healing as something more suited for the medical system than the law, there are many ways 

where various aspects of the legal system can help or hinder a survivor‘s recovery process. By 

thinking of justice more broadly than the strict procedural or legal rights discussed by many 

other scholars, it is possible to improve survivor attempts to obtain justice after being sexually 

assaulted.   
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 Though I will discuss this issue further in Chapter 9, the repeal of the legislation creating the CICB does leave 

victims of crime in Ontario without an important statutory right to compensation as the replacement program is not 
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Interlude #2 

Look, the details about what happened to me aren‟t important. Just know that this was a friend 

of mine. I thought I was safe with him. I obviously wasn‟t and he made that very clear one night 

when we were just supposed to be watching a movie together. People say men and women can‟t 

just be friends, and I used to believe that was ridiculous. Until that night when my friend decided 

he wanted way more than I was willing to give. Now I no longer have any idea where I stand on 

the issue, but I did know that I wanted to do everything in my power to stop it from happening 

again.  

 

First I went to the police. I told them what happened and they said they would look into things. I 

gave my statement but never heard back from them. I started calling the station and finally 

someone told me that my complaint was looked into but there wasn‟t enough evidence to issue a 

charge against my former friend. I don‟t know what the hell evidence they were looking for since 

everything happened inside my house when no one else was around. I guess rape isn‟t a crime 

when other people don‟t see it… 

 

It really pissed me off actually. All my life I‟ve been told that if a crime occurs, you go to the 

police, report it, and they will take care of it. But obviously that‟s a load of crap. Something very 

bad happened to me and the cops basically did nothing. How the hell can you hold people who 

hurt others accountable if the people who are supposed to help you do that aren‟t bothering to 

do their jobs?! The police didn‟t seem concerned by the fact that they were letting a rapist 

wander about the streets and that he could hurt someone else. My word wasn‟t good enough 

when compared to his.  

  

Then I heard about this program from a friend where sexual assault survivors could get some 

free legal advice. I asked around, filed a bunch of paperwork, and then I got to chat with a 

lawyer for a bit about my options. Since charging the asshole with a criminal offence wasn‟t 

happening, I wanted to know what else I could do. Turns out the options all sucked. I could sue 

the bastard, but I wasn‟t looking for money. I was looking to make him stop. I guess getting sued 

can freak someone out, but my lawyer told me I wasn‟t likely going to win a case like this, and 

lawyer fees for civil trials were a lot more than I could afford. None of the other usual legal 

avenues fit my situation and, like I said, I wasn‟t looking for money. I wanted this dude to be held 

accountable. I wanted people to know what he did and I wanted to make sure it was impossible 

for him to do anything like it ever again.  

 

In the end, I decided to blast him over social media. I posted about him in all the local city 

groups I could find, warning others about what he did to me. Since no one else was going to help 

me, I decided I‟d be a one-woman army and try to hold him accountable myself. I did not want to 

let the issue drop. People needed to know and I wasn‟t going to let anyone else get hurt just 

because it was hard to figure out what to do. So I tweeted and hashtagged my heart out for a few 

weeks and did my best to spread the news.  

 

Turns out that was a bad choice on my part. The guy ended up suing me for defamation and 

libel. Said I was damaging his reputation and that it wasn‟t fair or true considering the police 
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“investigated” and didn‟t see a reason to charge him. I ended up going back to the lawyer I 

talked to before and I had to settle out of court because I couldn‟t afford the legal fees for a full 

trial. I had to admit I did something wrong and promise never to bring it up again. Speaking of 

which, you obviously didn‟t hear anything about this from me directly. A little bird told you or 

something.  

 

So that‟s my story. Got assaulted, wanted to hold the rapist accountable, did all the right things, 

ended up getting sued and silenced instead. I lost friends, money, time, my mental health… all 

for nothing really. The whole situation taught me that survivors get treated horribly if they try to 

seek any sort of justice after being assaulted. You do what you are told to do, but the system 

doesn‟t care and doesn‟t help you at all. And if you take matters into your own hands, you‟re 

probably just going to make things worse for yourself. You might say I‟m a little bitter about it 

all, but at least I did get the word out for a bit about someone dangerous. I just tell myself that 

that has to be worth it. If I helped prevent just one person from getting hurt, then all the pain and 

crap I went through was worth it.  
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Chapter 6: Accountability 

6.1 Introduction 

Accountability was one of the most frequent desires that survivors identified when asked 

about what they wanted in the aftermath of their assault. This concept, however, can be 

amorphous. At its simplest, accountability is an admission of responsibility on the part of a party 

that has done something wrong to someone else. Among legal scholars, however, it is a concept 

that is heavily debated and theorised. Given my use of feminist standpoint epistemology and 

grounded theory, however, I opted not to attempt to define and delineate accountability based on 

pre-existing literature. Instead, I listened to what survivors were telling me during our interviews 

and structured this chapter around their ideas and beliefs about responsibility for sexual assault. 

I did not ask about accountability directly in my interviews, but the topic was brought up 

by many survivors of their own accord. Even those who did not use the word accountability—

though several did—the idea of someone taking responsibility for their actions came up over and 

over as something most of the women I spoke with identified as a key component of justice 

While this concept overlaps with that of validation as discussed in the previous chapter, my focus 

in this part of the dissertation is on what it meant to survivors for someone to take responsibility 

for their actions. Having their pain acknowledged by others was something that helped the 

women I talked to heal, but they also wanted to see offenders engage in specific behaviours to 

prove that they understood that what they did was wrong and that they were actively trying to 

ensure that they never committed such a violent act again. Accountability, according to my 

interviews, was a mix of admitting to engaging in a wrongful act and committing to change.  

 



   

217 

 

The women I spoke with did not apply this concept of accountability to just offenders. 

They spoke of multiple parties and institutions that they believed were responsible in some 

manner for condoning sexual violence even though they were not the direct perpetrators. I 

deemed this a form of social accountability.  During my interviews, multiple women stressed that 

they believed offender accountability was impossible in a world without social accountability. 

Society itself needed to treat all sexual assault as a serious violation of a person‘s rights as this 

would make it clear that such behaviour was unacceptable. Further, some survivors also 

maintained that every person has a responsibility to prevent and act against sexual violence. By 

engaging in this form of widespread social accountability, they believed it would be easier for an 

offender to understand that his behaviour was wrong and that he would be supported in changing 

in this type of environment. Unlike accountability in most legal scholarship, in this dissertation, 

it is a layered concept applied by the survivors I interviewed to offenders, society, and even, as I 

will discuss in this chapter, themselves.  

6.2 Accountability Requires Behaviour Change 

One of the most important things that the survivors I interviewed wanted in the aftermath 

of a sexual assault was for the behaviour of the offender to stop. While criminal law does offer a 

partial response in the form of imprisonment, the survivors that I talked to wanted more than just 

temporary separation or punishment.
591

 They wanted the immediate abuse to end, but they also 

wanted the offender to never cause similar harm again, either to the survivor in question or 

anyone else. According to S3, committing sexual assault ―doesn‘t mean you‘re an absolute 

monster, but you have to change.‖  
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6.2.1 Behaviour Change Requires Admission of Responsibility  

For many of my interview participants, accountability necessitates that the offender claim 

responsibility for his actions. This is seen as the first step in changing one‘s behaviour as it is 

impossible to engage in a sincere process of personal reform without first understanding and 

accepting that one did harm. According to S14, 

It would have been nice if he admitted that he had done wrong…. Just admitting that I'm 

sorry, I've made a mistake would have been extremely helpful in the healing process.  

 

By expressly acknowledging his violence, the offender admits that the survivor‘s claims are true 

and that she is not lying or misinterpreting what happened. He is validating her feelings which, 

as S14 suggests, is beneficial for the survivor‘s mental health and recovery process,
592

 but he is 

also showing that he understands that what he did is unacceptable. S3 added, 

I just wanted him to realise what he had done. He did realise what he did that night, but I 

also wanted him to realise that there were consequences for what he did, and that he 

needed to be accountable. Because what he did was technically illegal. He broke the law; 

he needs to take responsibility. I hated to do that to someone I considered a friend, but I 

was just like, you know what buddy, you broke the law. That was basically it. I just 

wanted accountability.  

 

As I mentioned in Chapter 4, the themes that I used to organise my data in this 

dissertation are not watertight compartments; they sometimes leak into one another. When an 

offender is accountable for what he has done, he aids the survivor in healing by validating her 

feelings that she was wronged and hurt. However, accountability comes from his behaviours 

after this admission of responsibility. He must engage in some sort of action to change himself 

and make amends for what he has done. For S3, she wanted the offender to face up to the 

consequences of his actions as that was a way of showing that he was no longer trying to deny 
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that he had hurt her. Accepting the legal consequences of committing sexual assault was a way 

for the offender to acknowledge and be accountable for his wrongdoing. The exact form of 

consequences are an issue of punishment which I will talk about in the next chapter. For 

survivors, their thoughts on healing, accountability, and punishment are often entangled and 

sometimes difficult to separate. 

 Unfortunately, most of the survivors that I spoke with did not feel as if their offenders 

accepted responsibility for their violence. In fact, most had a rather pessimistic view on whether 

this aspect of accountability was realistic in the context of sexual assault. S5 argued that, 

I had hoped that through this, at some point, that maybe there would be an admission of 

guilt and accountability and an apology, but that never happened. Of course he had an 

amazing defence lawyer, so of course that's never going to happen.  

 

When bringing a sexual assault to the attention of the legal system, survivors are entering an 

adversarial process. As a potential consequence for this crime is incarceration, offenders 

generally have a strong incentive to deny the allegations and minimise their behaviour.
593

 Many 

of the survivors I interviewed were frustrated with the traditional criminal law process as an 

offender who refuses to admit guilt was someone that they saw as incapable of being personally 

accountable for his actions. Men who plead not guilty often make claims that survivors are lying 

or misunderstanding what happened between the two of them. For some survivors, this feels as if 

the legal process itself is gaslighting them.
594
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 This is why some of the survivors I spoke with believed that guilty pleas are an important 

part of the legal process. S11 argued that guilty pleas are one of the only ways that offenders can 

take personal responsibility in a criminal trial: 

That's why we see it reflected in sentencing. When people guilty plea, they tend to get 

better sentences. And I think that's for a good reason. I think such a huge part of sexual 

assault is the acknowledgement of the harm done…. It is having someone sit down with 

you and say yes, I recognise that I harmed you in this way. So, submitting the guilty plea, 

while it doesn't necessarily mean that they understand the full realm of what they've done 

to you, it's at least an acknowledgement of the harm which I think is a huge piece that's 

usually missing. 

 

However, not all offenders plead guilty because they are trying to be accountable. As several 

survivors pointed out, sometimes submitting a guilty plea is simply a pragmatic strategy to 

minimise the consequences one must face.
595

 Nor does a guilty plea trigger a chance for the 

survivor and offender to discuss the violence that occurred and what steps need to be taken by 

the offender for a survivor to feel that she has achieved a just resolution.  

 Accountability is not relegated only to the legal realm. As noted earlier, I spoke with 

survivors about a situation where a man, when confronted by his former partner (Thordis Elva), 

admitted that he sexually assaulted her and apologised for his actions.
596

 Survivors had mixed 

feelings about this example, but when asked about whether it mattered that the legal system was 

not involved, there was support for the idea that accountability can be found in many other 

places than just the courts. According to S16, 

I honestly feel like it's okay in this context. He's not getting away scot-free. He's standing 

in front of all these people declaring he's a rapist. He's putting himself out there and 

acknowledging it. Facing that, regardless; it's just a different way of facing it. 
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Most of the women I talked with stated that such a situation was quite unique; however, they 

believed that it was an interesting and valid approach should it work for the individuals 

involved.
597

 The fact that the survivor was able to achieve her goals outside of the legal system 

did not matter. What was important in the context of accountability was the fact that the offender 

took responsibility for the harm that he caused. He publicly labelled his behaviour as 

reprehensible over and over again. He did not shy away from the social backlash that his 

confessions would cause, and he worked with the survivor to help her achieve the goals she 

needed to be met in order to heal from and move on from the violence he caused.  

 Unfortunately, from my discussions with survivors, while personal accountability from 

the offender was one of the most important things women wanted in response to their assault, it 

was not something they were able to obtain regardless of whether they used the legal system to 

respond to their assault or sought accountability through some other avenue. For example, S11 

reported her assault to the police and her case was taken to trial and resulted in a conviction. 

However, she felt her efforts did not result in actual accountability: 

I wanted him to say to my face I know that this was wrong. I will never do it again. And 

for me to actually believe him because we would set up whatever to make sure that that 

was going to happen. Unfortunately, I still to this day, despite him finally being found 

guilty and now being sued, I still don't think he sees it is wrong and I think part of that 

is... he testified on his own behalf which is rare and he testified basically that it happened. 

He got up there and basically self-incriminated and admitted to doing what he did…. 

 

It's so clear that he did not understand anything. He probably thought like why am I being 

charged for this? I don't know, maybe that's an extreme example? Because he just seems 

crazy to me, but in any case, that's what I wanted. Because it's dangerous to hear that 

testimony and be like wow if you think that way then like you have no problem doing 

this again to anyone else. The punishment is not really about jail or whatever, or money 

any of that. It's not even about punishment at all. I don't think it's about punishment. I 
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think it's about just acknowledging and not doing it again and finding a way to make that 

happen…. 

 

I don't think that the guilty verdict or the sentence gave me anything at all. I think the 

main thing that it boils down to is that obviously the victim doesn't... there's no standing 

in the criminal trial. So there's nothing for me. The justice is for, if there is such a thing as 

justice, the justice is for the public that is now, in theory, protected from this person from 

doing it again. Clearly someone who still to this day doesn't think he did anything wrong. 

Because there's no deterrence, there's no denunciation of conduct. I didn't get a damn 

thing out of it other than three years of turmoil because I had to testify and I was thinking 

about it for three years.  

 

S11 felt that she was doing what she was supposed to do after being hurt and reported her assault 

to the police. However, during the resulting trial, she realised that what she really wanted from 

the offender was his recognition of the impact of his behaviour and she was not going to get that 

from this process. It was a frustrating moment for her as she knew that she had achieved what 

many would be consider an optimal result—a conviction—but her accountability needs were left 

unresolved. 

6.3 Accountability Requires Education 

6.3.1 Of the Offender 

For the survivors I spoke with, education of the offender was an essential part of justice 

as it was what they believed would help someone change his behaviour and accept responsibility 

for his actions. Without a deliberate attempt to ensure that an offender actually understood the 

harm of his actions, survivors worried that he would feel like a victim of the system rather than 

someone who victimises other people. According to S3, 

Because if he just goes straight to jail thinking that he's innocent of a crime and he's 

convicted for something that he never did, then it's not actually going to help him heal 

himself. It's not going to help him grow. He's only going to become embittered and keep 

on thinking that he's the victim in a system that's out to get him. If he's thinking he's an 

innocent victim being persecuted for a crime he never committed, I would want to put in 

some sort of process in place to help him understand what he did, and why what he did 

was wrong and harmful. And then send him off to jail so he can go and be sorry for it.  
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For survivors, education is a key component in actually fostering change, stopping harm, and 

preventing further violence from occurring. Thus, in order to promote accountability, many of 

the women I spoke with believed that offenders needed to be given the opportunity to learn and 

understand their own behaviour and why it was unacceptable. 

 In particular, this type of education is important because most people do not want to see 

themselves as bad.
598

 S8 maintained that individuals often cannot see how their own behaviour is 

harmful because that would involve painful personal reflection. She also stressed that rape 

culture encourages people to victim-blame. Instead of seeing abusive behaviour as the problem, 

people instead focus on what the victim did to supposedly encourage said behaviour.  

  What type of education is needed to achieve the goal of teaching the offender what is 

wrong about how he is acting? For the survivors I interviewed, their suggestions generally fell 

into two main categories: counselling and social education. Individual counselling was seen as 

necessary as it would help the offender work on his own issues, some of which probably 

contributed to his behaviour. Therapy is a process of self-reflection and this is often 

indispensible in helping people start to recognise how their choices can hurt others. S15 believed 

that, 

…counselling can be really beneficial. Sometimes when someone is forced to go, it's not 

necessarily going to change the behavior. But I think it's better to try that route. And also 

then you're fostering a wider culture of solving a problem instead of just locking people 

up and treating them as subhuman.  
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While she pointed out that counselling was not a guarantee that an offender would accept 

responsibility for his behaviour, it can be a useful process for many. Furthermore, she wanted to 

see a justice system that focused on fixing problems rather than simply making them go away for 

a short amount of time.  

Rehabilitation was very important to the women I spoke with because they wanted sexual 

violence to stop permanently; not just for them, but for everyone. In order to help an offender 

become a law-abiding member of society once again, he needed various forms of education so 

that he could learn how to live non-violently without harming others. As will be discussed in 

Chapter 7, most of the survivors I talked to worried that putting offenders in prison and doing 

little else in response to sexual violence will not effectively address either individual behaviour 

or the systemic problems underlying this issue. In order for offenders to become better members 

of society, they need to be given the opportunity to improve themselves. Even if counselling 

does not work, as happened in some of the situations I was told about in my interviews,
599

 there 

is still a chance for change. As L6 explained, ―He needs a session where he's shamed a little bit 

in front of a mediator, takes some counselling, some sensitivity training, whatever. And frankly, 

grows up.‖ While not every attempt to educate an offender will be successful, it is important to 

recognise that people can and do change, and that counselling may be a way of helping someone 

mature and grow into a person who can be accountable for his past and future behaviour.  

 In additional to counselling, several survivors recommended that offenders undergo some 

form of social education. Social education, in this context, would include teaching on topics such 

                                                 

599
 For example, S2 stated that the offender who assaulted her had already been ordered to undergo sexual 

harassment training after a prior legal engagement with someone else. This did not prevent him from perpetrating 

further harmful behaviour against S2, but she still believed counselling was an important aspect of education for the 

offender, even if it did not work for everyone.  



   

225 

 

as consent, relationships, and gender-based violence. While counselling was seen as a good tool 

for working on the self, some of my interviewees thought that offenders needed broader 

exposure to issues such as oppression and equality. For example, S2 suggested that offenders 

need to learn about: 

…inequalities in life and sexism. Ultimately, there's a power dynamic [between men and 

women] and you're a man…. It comes down to [things like] where are you going to sit on 

the TTC sometimes. Even teaching that. So next time you go and enthusiastically flirt, be 

a bit more hands off. Try that. Maybe a foot distance first and see how it goes.  

 

Some of the women I interviewed thought that there was value in discussing how social 

interaction looks to different people. While some men may be predators, some survivors noted 

that there are people who may be oblivious as to how their behaviour makes others 

uncomfortable, and that harm can worsen as an offender does not learn to respect proper 

boundaries. S1 thought that all offenders should be taught what consent is and how it should be 

practised in real life. She also believed that basic sexual education is another topic that many 

require more education on. S16 wanted offenders to learn about the history of women‘s rights 

and the realities of sexual violence faced by women.  

Sometimes this type of education can come from the survivors themselves. The trial of 

Larry Nassar,
600

 former US gymnastics doctor, was very important to S4‘s thoughts on this 

matter. As she watched the scandal unfold, she was struck by what happened when the survivors 

shared their stories in front of Nassar:  

He had to listen to everything. And he cried. I don't know if he cried because he could tell 

he was in trouble or if he really felt it, but I liked that. Just because their stories were 

heard, and he was forced to listen to their stories. Because I think perpetrators get to hide 

within this rape culture and they don't have to be accountable, and he was forced, in this 
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closed area, to be held accountable for that. Even if it was just for that time period, but I 

would hope as a human being it would linger.  

 

To her, a survivor speaking truthfully about her experiences and her pain could be a very 

effective method of education. The offender would have to face the consequences of his actions 

in a very real manner where it would be difficult to rationalise the harm away. Rape culture lets 

abusers excuse their own behaviour. It helps them minimise and ignore the damage that they 

cause. When a survivor faces them and tells them bluntly what the assault did to her, it becomes 

harder to escape the consequences of his choices. Even if the impulse to dismiss it is still there, 

S4‘s comments on the fact that such painful stories will linger means that such a confrontation 

will hopefully have long-lasting impact that may later lead to changed behaviour and beliefs. 

Though these shifts in thinking take time, they are the ultimate goal of any educational attempt. 

The fact that personal growth is often not a quick endeavour is an understood part of the process. 

As S11 stated, ―people can sit in a course on consent and then go out and continue to rape 

people. Because there‘s no perfect solution. [But] maybe a combination of all of those things 

would be helpful‖. Education can and should come in many forms for offenders, and through 

repetition and different methods, it can help offenders learn to change and thus make society a 

safer place for all. 

6.3.2 Of Society 

Education, however, does not stop with the offender. As has been discussed multiple 

times in this dissertation, while offenders must be accountable for their behaviour, they operate 

within a culture that often supports harmful and violent behaviour. In order to prevent additional 

sexual violence from occurring, society as a whole must understand and commit to a role in this 

project as well.  



   

227 

 

The legal system itself is one of the most important areas where educational reform is 

necessary. While Canada has some very strong and effective laws on sexual assault, rape myths 

remain pervasive in the system as a whole.
601

 According to L6, 

… a residual problem that I still see… is a fear of women by men. The fear being that 

they will be vindictive so we cannot give control to women in cases of sexual violence 

because they will be irrational. We still see the Victorian mythology playing out. This 

very Victorian notion of ―Hell hath no fury like a woman scorned‖ trope that really hasn't 

been sufficiently unpacked. 

 

That's why you need Crown Attorneys—who of course were historically all men until the 

1980s, literally—to run the justice system so that you have this objectivity and 

dispassion. So that's one area that I think it's still implicitly problematic. 

 

The legal system itself was constructed by men based on patriarchal and oppressive values and 

society is still steeped in sexist and misogynistic beliefs (not to mention racist, ableist, and other 

discriminatory assumptions).
602

 There have been many attempts to combat the effect of such 

inequitable presumptions on the legal system over the years. For example, L5 mentioned that, 

When I look at my resumé and how many presentations I've been on involving sexual 

assault, how many panels I've been on. It's really increased in the last few years. So that's 

a sign that people want that education and I think that's a good thing. 

 

Sexual assault has become a topic of focus within the Canadian legal system in recent 

years with media attention on discriminatory judicial reasoning
603

 and the challenges survivors 

face when engaging in legal processes.
604

 Several public calls have been made for more judicial 

education on the subject and federal legislation was enacted in May 2021 that requires candidates 

                                                 

601
 See Chapters 1 and 3.  

602
 See Chapter 2 on feminist theory.   

603
 CJC Dewar, supra note 7. CJC Camp, supra note 11.  

604
 A lengthier discussion of recent sexual assault discourse can be found in Chapter 1.  



   

228 

 

seeking appointment to a provincial superior court to agree to participate in training on sexual 

assault law and the social context surrounding this crime.
605

  

 Some of the survivors I spoke with wanted the legal system to be a way of teaching the 

public at large about sexual assault. S2 wanted to ―use sentencing to make people more aware of 

the damage inflicted‖ by this crime. She believed that if appropriate sentences were applied 

consistently, this would help society understand how harmful sexual assault actually is. 

However, this requires a legal system filled with actors who both understand and can adequately 

articulate these truths to lay persons outside of the court. It also means court information must be 

easily obtainable and broadcast so that such lessons have an effective reach.  

 Many of the survivors I spoke with also called for broader educational attempts aimed at 

people who may not have any connection (or realise that they have a connection) with sexual 

assault. Given the number of sexual assaults that occur every year, it is likely that most people 

are closer to the problem of sexual violence than they realise. S13 explained that greater 

knowledge among the general public about sexual assault would have made her situation easier 

to cope with: 

And the other thing that probably would have made a lot of difference is a lot of people, 

when you tell them about a sexual assault happening, they don't really know what to do 

with it. I like to think that there's been some movement on this since I was twenty-one. I 

think I felt like people‘s sort of non-responses were a way of not taking it seriously, 

though maybe it was also not knowing what to do. If I'd had a good friend who was 

just.... holy crap. Maybe been willing to talk out some options. That might have made a 

difference. It almost feels as if the educational piece is just so vast. We have to teach 

everybody's friends what to do. 
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Dealing with the aftermath of a sexual assault is difficult, and many of the women I talked with 

spoke about how they felt they did not have a lot of support among their friends and loved ones. 

They felt that people avoided addressing the issue and were not sure how to deal with their 

friends‘ pain. It was easier to ignore the problem and dismiss it as not their responsibility.  

For some of the women I interviewed, this was connected to the fact that people in their 

community still supported the offender. According to S2,  

…because if none of us said anything, then this keeps going on, and then not only does 

the accused get to impose harm, his environment, his bubble will always keep lifting him 

[up] and that's not right. In a way, I hope it teaches all the others around him that it's not 

right. In your everyday actions, be more considerate. And also recognise the space you 

hold, the impact you have on others in your everyday actions. 

 

Survivors found that they needed to speak directly about their experiences in order to combat the 

tendency of people to avoid dealing with painful, awkward situations. This, they claimed, is an 

unfair burden on women who are already hurting. S2 was disappointed about how easy it was for 

offenders to go on with their life without any pushback from their community. Not only did 

survivors want the people around them to understand sexual assault more so that they could be 

better supports, that base understanding was also needed to hold people to account for causing 

harm as well as preventing future violence.  

 S4 discussed her experience in giving active-bystander training and detailed how difficult 

it was to get people to engage with the material in a fruitful and reflective manner. When 

discussing drinking and consent, S4 said that ―No matter how you say it, everyone in that room 

is going to think that they raped someone. Everyone is going to worry about it. And they would 

shut down.‖ This is the key social problem that survivors were concerned about during my 

interviews. Rather than engage with sexual assault as something that even supposedly ―good‖ 

people can commit, nobody wants to think of themselves or the people they love as capable of 
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doing bad things to others. It is impossible to hold an offender to account when the society he 

exists within refuses to learn the same lessons you are demanding that he internalise.  

6.4 Accountability Requires Protection 

6.4.1 Survivor Perceptions of their Own Accountability to Protect Others 

Protection from offenders as a topic may seem like it should belong in the chapter that 

follows on incarceration and punishment. However, given how much overlap there exists 

between many of the concepts discussed in this dissertation, it is an issue that also arose in my 

conversations about accountability. Perhaps one of the most surprising results from my 

interviews was how strongly survivors felt about their own accountability in protecting others 

from their abuser. 

Many of the survivors I spoke with revealed that their primary reason for reporting their 

sexual assault was to ensure that others were not harmed. If they remained silent, the offender 

could go on to commit violence against someone else. S5 explained,  

For me, my only concern was I didn't want this to happen to someone else. And I know 

that that aspect is beyond control. But what I can control is doing everything that is 

within my power to try and make sure that doesn't happen. So that was my intent, full 

stop.  

 

While reporting was no guarantee that they would be able to stop the offender from hurting 

anyone else, it was one of the few things they could do to try and halt any potential harmful 

behaviour. For some survivors, they felt a sense of personal responsibility and accountability to 

other women. To be a good person, they believed they needed to do whatever was possible to 

prevent further harm. S11 stated that,  

I think [reporting is] the right thing to do. And honestly, this isn't because I'm selfless by 

any means, but so much of it was because I was concerned for other people in the 

building. And I really cared about my students. It's like having [multiple] roommates. 

These were important people to me and I would have been devastated to find out that it 
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happened to anyone else. I just felt like this kind of parental relationship because that is 

kind of the role I was in. I didn't want it to happen to them, so that was a large part of it. 

 

S11 was a residence fellow who was responsible for a number of younger students. Her assault 

occurred in the dormitory and was committed by men who lived there as well. Thus, her primary 

objective in reporting was to try and protect the people she lived with. She felt an obligation to 

do what she could. 

 Some of the survivors I spoke with struggling with guilt over the fact that they did not 

report. S13 disclosed that, 

A year later, I heard from a mutual friend that [the man who assaulted me] had enrolled 

in medical school and that is the moment where I most seriously considered, even though 

over a year had passed, reporting something because this person is going to be given a 

license to be around unconscious bodies in a position of authority. So I felt, and it still 

makes me feel kind of crappy saying this now, because I didn't report… I felt like if they 

did this to someone else, in a similar situation, like there's this vague sense of 

responsibility that I know is not true. I'm not responsible for what they do. [But maybe I 

could], through reporting, ring a warning bell. Which is not that this person maybe should 

never go to medical school, but maybe there should be some sort of intervention? Or 

maybe they shouldn't. I remember doing some Googling, trying to find out maybe they've 

assaulted other people and not finding anything. We know a lot of people who do this 

kind of behaviour do it repeatedly and so how can we make other people safer from 

them? And I guess I don't know that I would have gotten that through reporting, but I 

would have felt like there would have been a paper trail or something maybe. Maybe 

there wouldn't have been. I don't know. It wasn't even on my radar in the immediate 

aftermath, only when I realised that this person was going to be in a position of authority 

where they would be around unconscious bodies. Then I was like, holy shit. 

  

While not convinced that reporting would have done anything to ensure that her abuser would 

have stopped harming others, S13 wondered about the power of a ―warning bell‖, particularly in 

light of how many offenders who commit sexual assault are repeat offenders.
606

 She understood 
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that it was not her responsibility to stop her offender‘s actions, but she still felt guilt about her 

decision not to report. This sense of personal accountability was something that some survivors 

struggled with as they attempted to navigate their choices. Many survivors do not report because 

doing so would cause them more harm than any benefit they may receive. Yet several of those I 

spoke with felt an obligation to potentially harm themselves for the benefit of others. This 

dichotomy of choices creates a difficult decision matrix. 

6.4.2 Monitoring the Offender 

Part of protecting others from harm means monitoring offenders to ensure that they are 

keeping their promises in regards to behavioural change. By far the most common comment 

from the survivors I spoke with on maintaining accountability was the need for sex offender 

registries. To survivors, a registry should prevent sexual assault from being ignored by making 

an offender‘s history of violence known to those around him. S8 described it as the application 

of a Scarlet R(apist) to offenders, letting everyone around them understand the potential risk they 

may represent.
607

 Thus, to those that participated in my research, a registry was both part of 

offender accountability and social accountability.  

In Canada, there are sex offender registries at both the federal and provincial levels, 

though the monitoring survivors spoke of wanting is far beyond their scope.
608

 Sex offender 

registries are meant to help the police track down potential suspects when a sexual assault has 

                                                                                                                                                             

and Victims 73. However, there is substantial controversy over the research involving serial rapists: Glenn Kessler, 

―Biden's Claim that the 'Average Rapist Rapes About Six Times‖ (12 April 2021), The Washington Post, online: 
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607
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Registry), 2000, SO 2000, c 1. 
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occurred in a specific area, and to make it easier to ensure that sex offenders are complying with 

any section 810 orders that they have received.
609

 They are not generally used to actively monitor 

sex offenders given issues with privacy as well as the resources necessary to do this.  

Additionally, in Canada, sex offender registries are not public databases, unlike in some 

US jurisdictions were they are searchable by all citizens.
610

 In areas with public registries, 

anyone can look and see if there is a registered sex offender in their neighbourhood. This is 

something several survivors mentioned wanting mirrored in Canada. This particular model was 

explicitly rejected in Canada based on the need to balance public needs and the privacy rights of 

offenders.  

During my interviews, L6 mentioned another downside to sex offender registries. He 

argued that, 

You can't negotiate sexual assaults now because it's prosecute or don't prosecute. And 

buddy is going to have a criminal conviction. Is going to be on the sex offender registry 

for life. He's not going to be able to get near kids in any kind of professional or volunteer 

capacity. Ever. Why would anybody sign up for that? 

 

While L6 confirms that inclusion on the sex offender registry is something that people feel 

ashamed about, he notes that the perception of what this inclusion entails can make it more likely 

for an offender to fight any charge of sexual assault.
611

 This may prevent offenders from entering 

guilty pleas early in the process and thus puts survivors through additional trauma, possibly 

                                                 

609
 Code, supra note 203, s 810. Section 810 allows the courts to issue a peace bond which requires the named party 

to comply with certain conditions. In the context of sexual assault, offenders will often be barred from living near 

areas where minors congregate, or may be banned from being near particular individuals.  
610

 Andrew Harris & Rebecca Cudmore, ―Community Experience with Public Sex Offender Registries in the United 

States: A National Survey‖ (2018) 29:3 Criminal Justice Policy Review 258. 
611

 There are plenty of very negative consequences associated with being listed on a sex offender registry, and there 

is a healthy amount of literature on the effects of SORs on offenders. However, that particular discussion is outside 

the scope of this paper and will not be detailed here. For example, see: Tewksbury supra note 598. It should also be 

noted that sexual offence charges will come up on routine record checks of people working with vulnerable 

populations as well, so it is not an issue related exclusively to SORs. 



   

234 

 

preventing them from achieving any form of justice at all. The idea that an offender can be 

negatively impacted by the consequences of his actions is not something that can be avoided, nor 

should the legal system protect people from themselves. However, it is important to think about 

the overall goals of someone who has come forward to report a sexual assault and what the likely 

results coming out of a particular system will be.  

 According to S5, registries can be frustrating for survivors as they do not actually do 

much in the way of monitoring someone‘s behaviour and providing them with opportunities to 

change: 

But probably something along the lines of... not exactly the sex offender list we have 

right now in Canada because I think it is completely ineffective. But something along 

those lines where they have a check-in, not necessarily with police, but with some sort of 

caseworker who is checking in with them and saying, "what are your thoughts on this and 

what have you done". And actually given some sort of program to study and do better, 

and check-in on how they are doing with that. Check in with their community and their 

support network to see how this person is doing. But that's so involved, it's basically 

impossible. 

 

As discussed in the section on education above, one cannot expect someone to change without 

providing them the means necessary to do so. A registry places some restrictions on a person‘s 

life, but it does not offer any educational components. Several of the survivors I spoke with 

envisioned a more active monitoring that would help an offender learn to unpack and challenge 

his harmful and violent behaviours.  

 Though it may seem as if probation could be the solution to this issue, the way this type 

of sentence is structured also fails to fulfil the educational monitoring role desired by the 

survivors I interviewed. Probation allows an offender to serve all or part of his sentence within 
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the community under the supervision of a probation officer.
612

 Offenders who are on probation 

are subject to a series of restrictions, such as being on good behaviour and ensuring that the 

probation office is aware of where they live and work.
613

 They may also be ordered to remain 

within a certain jurisdiction, keep a curfew, refrain from contacting certain people (such as the 

victims of their crimes), or report to a probation officer.
614

 While a probation officer is supposed 

to monitor the offender‘s behaviour and help them reintegrate in society, in practice, very little 

active monitoring is actually done of offenders.
615

 In Ontario, home visits and curfew checks are 

infrequent, and the probation system has been heavily criticised as failing to sure that offenders 

are not engaging in illegal behaviours.
616

 In a Global News investigation, offenders on probation 

for sexual offences revealed how lax the restrictions they were under were and how easily they 

could breach their conditions without repercussions. While probation can be a useful tool when 

used well, it would need to be greatly expanded to meet the demands of the women that I talked 

to.  

 For S2, her idea of justice was grounded in the hope that abusers could and would 

change: 

This is what I actually want. I want an island. It would be a temperate climate. Safe. But 

it is an island. And I would put these people on this island. I would give them all the 

resources, like solar panels, water filtration systems, stuff to build shelters and stuff. Raw 

material. I'm going to give you the farming material. You have to make it work. You 

don't make it work, you die. Every six months, we'll go there and we'll give you a little 
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assessment. Basically a parole hearing. See if you're good enough to join back to the 

mainland. It won't be proven by ‗I built like five houses this month‘. I'll pull all the 

psychologists in, not just the legal stuff. I don't want to see material gains. Have you 

grown? That would be my ideal. Because I'm a live and let live person at the end of the 

day. It's not really up to me what happens to you, but in order to right the balance a little 

bit, in this world, you don't get to share my resources, the air I breathe, unless you operate 

with good intentions.  

 

 Interviewer: You're a better human. 

 

S2: Yeah, I don't expect you to be perfect. None of us are. But just try. I always argue 

that if you just try every day in everything you do, you'll be fine. You actually are a good 

person. Just try. But if you put the efforts in, I need to see that before I let you back in the 

mainland, because mainland has resources for all of us. It has air conditioning and stuff. 

You want that? You don't deserve it. You have to earn it. That's my ideal justice. I love 

that. I always fantasise about it.  

 

Despite being optimistic, S2 still wanted to protect others from abusers until it could be proven
617

 

that they took their responsibilities to others seriously. Accountability, for S2, involved a period 

of separation where offenders would prove that they could live among others without harming 

anyone else. Offenders would be monitored while they learned how to be good citizens. While 

her recommendation of such total separation may seem extreme, the idea of offenders having to 

learn how to be good members of society has been implemented in justice systems around the 

world. One of the most common examples is Bastøy Prison in Norway.
618

 In Bastøy, inmates live 

together on an island. They must work together to make their community function, and they have 

many freedoms that those who are incarcerated do not usually have. Recidivism rates from those 

who are incarcerated in this prison are generally low.  

                                                 

617
 Though there are many questions raised by how proving one‘s accountability process was successful would look 

like in practice.  
618

 Erwin James, ―The Norwegian Prison Where Inmates are Treated like People‖ (25 February 2013), The 

Guardian, online: <https://www.theguardian.com/society/2013/feb/25/norwegian-prison-inmates-treated-like-

people>; Erwin James, ―Bastoy: The Norwegian Prison that Works‖ (4 September 2013), The Guardian, online: 

<https://www.theguardian.com/society/2013/sep/04/bastoy-norwegian-prison-works>; Ryan Berger, 

―Kriminalomsorgen: A Look at the World's Most Humane Prison System in Norway‖ (10 December 2016), SSRN, 

online: <https://ssrn.com/abstract=2883512>.    

https://www.theguardian.com/society/2013/feb/25/norwegian-prison-inmates-treated-like-people
https://www.theguardian.com/society/2013/feb/25/norwegian-prison-inmates-treated-like-people
https://www.theguardian.com/society/2013/sep/04/bastoy-norwegian-prison-works
https://ssrn.com/abstract=2883512


   

237 

 

6.5 Accountability Requires Social Condemnation 

The need for society to participate in accountability has been a theme within this chapter 

and dissertation as a whole. Part of the purpose of the legal system is to make clear what 

behaviour is acceptable in society and what is not. We create laws to deter people from engaging 

in certain actions, and those that do are held to account in a public legal system so that everyone 

can see what consequences breaching these rules will incur. In criminal law, one of the purposes 

of sentencing is that of denunciation.
619

 By convicting and sentencing someone, society at large 

is stating that the act committed was wrong and will not be tolerated. 

Unfortunately, social condemnation of sexual assault remains a fraught issue. On one 

hand, the average person is likely to state that sexual assault is a horrible violent crime that 

cannot be allowed; on the other, when sexual assaults do occur, rape myths are used to diminish 

the seriousness of the particular event.
620

 In an earlier part of this chapter, I talked about the 

importance of societal-level education on sexual assault. Several of the survivors I spoke with 

believed that if the general public had a better understanding of sexual assault, society would be 

better at condemning of this type of violence which would help promote accountability among 

offenders.  

During my interviews, survivors stressed the importance of having their communities and 

the people around them both understand and support the condemnation of sexual assault. Sexual 

assault is often committed in private with only the offender and survivor present. It can be easy 

to dismiss these situations as misunderstandings between two people that outsiders cannot 

possibly know the full story about. However, many crimes are committed away from public sight 
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and are not treated with the same sense of suspicion as sexual assault. For sexual assault to be 

taken seriously, it cannot simply be dismissed as a private action and all forms of this violence 

must be seen as unacceptable.  

6.5.1 Public Naming and/or Shaming 

Survivor use of public naming and/or shaming has been on the rise thanks to movements 

such as #MeToo and #timesup. After all, if the legal system is failing to offer survivors what 

they need in the aftermath of a sexual assault, then they may seek other avenues of getting an 

appropriate resolution to their situation. One way that survivors have been attempting to find 

accountability outside of the legal system is by turning to social media—or sometimes the 

traditional media—to tell their story to the public.  

 There are many reasons why individuals may choose not to report an assault to the 

police, but still want to hold the person who hurt them to some form of community 

accountability. According to S4, 

I like that stuff kept within the community for safety reasons because I think it does give 

people, or the victim-survivors, a feeling of being heard. It allows us a chance to have 

that feeling where we are helping others. Like hey, watch out for this person.  

 

As discussed earlier in this chapter, survivors themselves often feel the need to protect those 

around them from potential harm. By naming the person who hurt them, they can warn others of 

the possibility of danger. Furthermore, by engaging in these types of conversations outside of the 

legal system, a survivor can retain some control over who is involved. While some may prefer to 

make their statements available to as wide an array of people as possible in public posts on 

Twitter and other platforms, others will set up ―whisper networks‖ so that the information is 
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spread around only to the people who may need it the most.
621

 Some of the women I spoke with 

felt safer in situations where their stories were less likely to attract attention from people who 

would not believe them or may unfairly challenge their experiences. By controlling their own 

narratives, they hoped to minimise some of the harm that might occur from breaking their silence 

while still ensuring that they protected others from the person who harmed them.  

 Support for the option of public naming and/or shaming did not mean that survivors 

believed this was a better option than the courts. Survivors had several criticisms of the process. 

S2 explained that, 

It's [public shaming] our last resort. I wish it was better. I wish there were better options. 

It's basically what happens when we keep shouting and shouting and telling all the 

different people you can disclose to... your union, your employer, whatever. Your 

medical person. It's not getting anywhere. That's the only reason. The public will listen. 

 

When they can find no one in the legal system to help them, survivors will look for another place 

to seek what they need from. For some of the women I spoke with, resorting to making their 

story public represented a failure of the law to adequately respond to this violent crime. 

Unfortunately, there can also be serious consequences for survivors who choose to 

publicly name and/or shame their abuser. S8 stated that she considered adopting a media strategy 

as part of trying to deal with her assault. However, she did not want to be publicly associated 

with the man who hurt her, and talking about what he did to her could make it hard for her to get 

employment in her field in the future. It would put her at risk of violence from the offender‘s 

supporters. S8 stressed that there is a power imbalance inherent to sexual assaults, and if one‘s 

offender had a lot of social capital, a media strategy could backfire and do great harm to the 
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survivor. Instead of resulting in any form of accountability for the offender, S8 was concerned 

that she would be blamed for what happened or accused of being a liar if she attempted to name 

and shame the man who assaulted her outside of the courts.   

Another potential risk with publicly naming an abuser is that he may use the law to 

silence the woman who survived his violence. According to research by Mandi Gray, men are 

increasingly using civil litigation to both prevent and punish survivors for speaking about what 

has happened to them.
622

 Recently, Steven Galloway, a University of British Columbia professor 

and Canadian author, brought a defamation suit against over 20 separate women.
623

 This group, 

while it included the one survivor who spoke out directly against him, also contained many 

women who merely spoke about the issue publicly on social media. In response, 11 of the 

defendants filed an anti-Strategic Litigation Against Public Participation (SLAPP) application. A 

SLAPP is a type of law suit brought for the purpose of preventing public discourse on a topic.
624

 

In this situation, the defendants were arguing that Galloway was using claims of defamation to 

silence women from talking about sexual assault publicly, even when not necessarily referencing 

Galloway directly.
625

 The threat of a retaliatory lawsuit can prevent survivors from speaking 
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about what happened to them, and, in fact, Gray found in her research that women did limit their 

public dialogue about sexual assault for fear of being sued in this manner.
626

  

In December 2021, the British Columbia Supreme Court dismissed the SLAPP case, 

ruling that the harms Galloway purported to suffer from defamation of his character were serious 

enough that it was in the public interest to allow them to be adjudicated.
627

 While the court did 

dismiss some of the claims against certain defendants, the decision to proceed has serious 

implications for the ability of survivors to speak publicly and freely about their abusers and the 

violence they endured, and to seek accountability outside of the courts.  

6.6 Conclusion 

Accountability was one of the central issues that the women I interviewed identified as 

crucial to any attempt to achieve justice. However, it was also one of the most complex 

requirements as well. For survivors, there was no one way to achieve accountability. Instead, it 

was something that came from a variety of sources. Accountability from offenders was often 

high on women‘s ranking of importance, though the criminal law system was not particularly 

well-suited to ensuring that offenders took personal responsibility for their actions. While it was 

a form of accountability to see someone convicted for an assault, most of the survivors I spoke 

with wanted to know that the offender understood that what he did was wrong and why he 

should never engage in such behaviour again. This was a level of personal accountability that is 

difficult to achieve in an adversarial system, particularly given the lack of rehabilitation options 

offered to those convicted of a crime.  
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Accountability was also a social issue according to the women I spoke with. If we wish 

for offenders to change their behaviour, it follows that society itself has a responsibility to aid in 

this endeavour. Accountability in this sense requires all individuals to recognise their role in the 

prevention and reduction of sexual violence, from legal actors to people who may think they 

have no personal connection to sexual assault. For the survivors I interviewed, accountability 

was about being responsible for protecting one another and working together to create a safer, 

better world.  
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Interlude #3 

I was sexually abused by my father when I was a little girl. It happened for years and he 

managed to keep it secret from even my mom. The abuse only stopped when I fled my house as a 

teen to get away from him. I was homeless off and on, couch surfing at friends‟ places and 

staying at a local youth shelter, but at least I was safe from him.  

 

I didn‟t do anything about my abuse for years. I was too busy trying to survive and dig myself out 

of the hole that my father had dug for me. But as I got older and my life got more stable, I started 

to think about my past. Then I got pregnant and that seemed to trigger this intense need to deal 

with the issue. To deal with him and the hurt that I still carried with me.  

 

There‟s a saying that time heals all wounds, but it has been over 25 years since my father 

molested me and I still want him to suffer. I don‟t care that he‟s old. I don‟t care whether prison 

does anything useful or positive. I‟ve been in therapy for years at this point and I am still so 

angry. I have no guilt in saying that I want my pound of flesh.  

 

It‟s hard to admit to this. So many people around me preach forgiveness. They tell me that I can 

only heal if I release all of my anger and rage. That my father is old and liable to die soon 

anyway. My mother says that the past is the past and we must embrace a better future. She says 

her grandchildren deserve to know their grandparents. The only way that will happen is if I am 

dead.  

 

People don‟t like the way I talk about what happened to me and how I feel about it. They expect 

that I will be sad and weepy, need sympathy and compassion. They want to be able to fix things 

for me. To make it all better and let everyone move on. But there is no moving on from a betrayal 

this deep. I will never get over this pain.  

 

I fantasise about hurting my father. I dream about being able to inflict on him just a small bit of 

the pain he tortured me with. I‟ve thought about what beating him up would feel like. That as an 

old man, he‟d be helpless against my wrath. These are not pretty thoughts. I don‟t talk about 

them much because I am certain that people will assume I‟m crazy and deranged. I even had a 

hard time discussing them in therapy, but I eventually found someone who I trusted enough to 

admit these thoughts to. She doesn‟t tell me that I need to let all my negative feelings go as if 

that‟s even possible.  

 

There is a difference between action and thought. I think very bad things, but I would never go 

out and do them. I have to be an example for my kid. I can‟t let her learn that violence is 

inevitable. But I also can‟t teach her that people are allowed to hurt you. It is a tough balance 

and I don‟t know exactly how I will explain this all to her as she gets older. But I know that the 

actions I take now will speak louder than whatever words I come up with.  

 

I‟ve been talking to a lawyer. Even though it has been years, I can still report my father and have 

him charged with a variety of sexual offences. I can still force him to stand trial for what he did 

to me. My lawyer has advised me that it is a risky choice to make. Historical assaults are always 
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harder to prove and people will have sympathy for a man in his late seventies. It‟s difficult to 

sentence an elderly person to the harshness of prison. But I don‟t care. I don‟t want to be the 

bigger person. I want my father to suffer. I want him to be punished. I want him to sit in a lonely 

prison cell for the last of his days and die without his freedom.  

 

Maybe I‟m not a good person, but I don‟t really care that much about what others think of me. 

They didn‟t live through what I have lived through. They haven‟t had to learn how to survive 

with so much grief and rage and despair. Even though reporting my father and taking him to 

court is going to open many wounds, I think that‟s what I need to do to be able to move on.  
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Chapter 7: Punishment and Incarceration 

7.1 Introduction 

Punishment is, at its simplest, the intentional application of a negative consequence after 

a wrongful behaviour has occurred.
628

 While punishment and accountability were often 

intertwined in my conversations with survivors, accountability in the context of this dissertation 

is focused on the offender and society as a whole taking responsibility for harmful norms and 

changing their behaviour. Punishment, on the other hand, was focused on ensuring that the 

offender suffered because of the harm that he chose to cause. An offender can be accountable by 

accepting the consequences of his actions, but punishment in specific focuses on what the 

negative consequence of his choices should be and what these penalties are supposed to do. The 

survivors I spoke with were mainly focused on incarceration as the primary form of punishment 

they considered for offenders, thus thoughts on imprisonment form the core of this chapter. 

However, it is important to note that incarceration is not inherent to nor is it the only aspect of 

punishment, though the two are often conflated.
 629

  

The survivors I interviewed expressed significant conflict in their opinions—both 

individually and collectively when compared to one another—about punishment and 

incarceration. While many desired the implementation of some sort of punitive element in a 

sentence, they also questioned whether this was a fair response to have, and whether 

incarceration was a useful approach to take when responding to sexual assault. Many of the 
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women I interviewed felt uncomfortable with imprisonment and this even led some to dismiss 

the use of criminal law altogether because they did not want to be the cause of someone going to 

prison. 

Even though survivors were uncertain about the utility and fairness of incarceration, most 

had strong feelings about the way that the law dealt with the sentencing of offenders. If they had 

to take the system as it was, they expressed frustration over what they saw as lenient sentences 

and unfair rules that they believed excused or at least minimised the harm of the offender‘s 

actions. In this chapter, I explore these sometimes contradictory opinions in order to show how 

complex and multi-faceted survivor justice ideals in this area are. 

7.2 Survivor Perceptions on Punishment and Incarceration 

7.2.1 Incarceration: A Necessary Evil or No Other Option? 

Punishment in the Canadian criminal justice system often takes the form of incarceration. 

While this is not the only punishment that the legal system can assign in the context of sexual 

assault, it is probably the first that people think about when someone breaks the law. It is what 

people are taught to expect to happen when a crime is committed, particularly when that crime is 

violent. Consequently, it was unsurprising that most of the survivors I interviewed saw 

incarceration as the expected result of a successful criminal process.  

The women I spoke with varied widely in their thoughts about punishment and 

incarceration, many feeling quite conflicted and uncertain about their views. For example, S4 

stated that, 

Politically I should say I am anti the prison system in general. Which I am, I think. But 

then there are these things. I want them to go to the moon. I don't even want to deal with 

these guys. I can't answer the prison sentence thing. I don't know what would be fair. I 

would say go to the moon… I'm not savvy enough to give a well thought-out, logical 

answer. I'm just like, "No, go away! Just leave us alone!" 
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Personal desires were sometimes difficult to separate from political beliefs. For some women, 

what they believed was best for both them and society as a whole was in conflict with their 

emotional response to the harm that had been done to them. It was a challenge to articulate their 

thoughts when they wanted contradictory actions.  

Some women believed that prison was a necessary and deserved punishment for those 

who commit sexual assault. Not only was this important to signify to society and the offender 

himself that sexual assault is a serious crime that will not be tolerated, but it was necessary, 

according to S1, to ensure that the offender had an adequate amount of time to learn and change 

his behaviour. In this way, incarceration was intertwined with accountability. A forced and 

unwanted period of separation in an institution where the offender has limited options for 

entertainment provides a chance for education and reflection as well as being a negative 

consequence. For S5, this separation was especially important for offenders who were hesitant to 

take responsibility for their behaviour, particularly repeat offenders.  

 S16 believed, 

…that there needs to be some sort of punishment for it…. I think it's because I feel it's 

something that they should be living with for a while because of what they've done to the 

survivor—they [the survivor] are going to be living with it for a while. It should have a 

lasting effect on him as well. 

 

If a survivor must contend with the harms caused by sexual assault, some considered it fitting 

that the offender suffers in some way as well. While stopping any further harm to the survivor 

and society is important, this need for at least some equity in pain has an alluring appeal to 

people who have been hurt. S9 explained that right after her attack, she needed safety and 

security, but as time passed, she came to the conclusion that she wanted her offender to face 

some sort of punishment for what he did. S5 added that these desires for some sort of punitive 
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measure are more likely to occur when an offender refuses to admit responsibility for the assault. 

When someone hurts you, then refuses to acknowledge the pain that he caused or help mitigate 

any further damage, then the desire for him to face a negative consequence can become even 

stronger as the harm against the survivor is prolonged.   

Interestingly, as often as the survivors I spoke with talked about the need for prison 

sentences upon conviction, they almost immediately began to discuss their concerns with 

incarceration as well. The following conversation fragments with S2 illustrate this common 

conflict: 

 There's got to be some jail time. 

 

 I'm undecided on jail time.  

 

Definitely. I'm undecided about jail time. So I'll leave it at that. Because... that type of 

mindset, I don't know if jail time would really effect long term change in that person. I 

think it would be person dependent. And frankly, it's a lot of resources going to our jail. 

[…] Partly now I realise because I don't know what the jail experience is like, so I can't 

tell. 

 

Prison is so often presented as the only appropriate result for violent crime that it is the 

immediate response people think about when they are contemplating justice. Yet when the 

survivors I interviewed began to unpack their feelings on the matter as they spoke with me, they 

were not always sure that incarceration was what they wanted as a response to their assault. 

According to S10, 

I feel like just because of working in places and understanding abuse cycles and things 

and understanding that this is a mounting issue that becomes worse, I would definitely 

want to see some kind of punishment. [For] me as a person it gets weirdly complicated 

because I don't know if I agree with jail as a punishment because I think that jail is awful. 

Is this actually working? Is this effective? There needs to be immediate consequences in 

my mind so jail time because of the system that we have now, it seems like the most 

immediate way of punishment. 
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 Survivors had many questions about what a prison sentence was actually like, as well as 

whether there was evidence that prison sentences were effective in preventing future sexual 

assaults. Even those who had been through a criminal process were often confused about what 

was supposed to happen once a conviction was secured, and whether their options offered them 

anything useful or fulfilling. For example, S3 believed that,  

Not everyone needs punishment per se as long as they're willing to look at what they did, 

look at the other person, and grow. Learn to be better people. I believe that everyone has 

the capability to hurt anyone else and to be a good person. We all have that dichotomy in 

us. I think that punishment should only be reserved for people who do it consistently, like 

in cases of abuse or abuse of power. 

 

Punishment, for S3, was merely one tool that could be used in an attempt to deal with the 

aftermath of an assault. If it was deemed necessary to achieve the aims of what the survivor and 

society were trying to achieve, then it should be used. 

Lawyers also spoke about the ambivalence they often saw from survivors towards 

incarceration. L2 reflected on the fact that almost none of her clients ever asked her about the 

potential jail sentence an offender might receive. Instead, her clients were most interested in 

whether a conviction was likely. According to L7,  

I've been doing this for about 16 years. I don't think I've ever had somebody come to me 

and say I just really want him to go to jail. That's not something I've ever heard which is 

not to say it's not possible. It's just doesn't tend to be what I hear. I think people go to the 

criminal system because they've heard all their lives that if something bad happens to 

you, call the police. They get sucked into that system before they really understand that 

they had any options otherwise, or what they're signing up for. 

 

While there is certainly a desire for accountability and sometimes for some form of 

punishment on top of that, most of the survivors I spoke with were not very passionate about the 

need for incarceration in particular. What the majority wanted was a response from the legal 

system that was effective at ensuring their safety as well as the safety of others, and they 



   

250 

 

recognised that prison would not always provide this. S12 stated ―I know it doesn‘t help to just 

throw people in jail. I am very conscious of the fact that when he leaves, he might turn crazy and 

that really scares me‖. Incarceration would separate the offender from the rest of society for a 

time, but it offered no guarantee that he would change his behaviour. In fact, S12 was concerned 

that prison would make an offender‘s behaviour worse and put her and others in even more 

danger. She believed that a punishment that only creates further harm is not acceptable justice for 

any survivor.  

Some survivors were also explicitly against the use of prisons for political and ethical 

reasons. For example, S10 talked about having a prison abolitionist perspective, but also not 

having any alternative response to pursue within the criminal law system. If she wanted any of 

the benefits of bringing her case to the criminal system, she had to accept that incarceration was 

a likely result of conviction. This lack of options creates a situation where survivors may feel 

there is no reason at all to bring their assault to the attention of the legal system if a ―successful‖ 

response is something they find abhorrent or harmful. This conflict was highlighted by S3 when 

she recounted some of her experiences with the criminal process: 

I really wish I could have gone a different way. That I was given different options. The 

way that things played out is not at all the way that I would have wanted it. Either before 

or after. I never wanted him to go to jail. I just wanted him to be accountable in some 

way. But jail was never part of my vision for it.  

 

 Desiring accountability more than punishment was a common theme among the survivors 

I spoke with. They wanted validation of the harms that they had experienced and for the offender 

to take responsibility for his actions. They wanted to know that he understood how harmful his 

actions were and that he would never engage in such detestable behaviour again. While some 

survivors wanted the offender to suffer because of his choices, the primary need of many of the 
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women I spoke with was for the harm to stop, both for them and for others. For some, prison was 

a useful tool to prevent the accused from hurting anyone as he was forcibly separated from 

others. The fact that prison was an unpleasant consequence was of only secondary or no 

importance to several of the women I interviewed. Punishment was not their goal, but a 

secondary effect of trying to prevent further violence.   

Even some of the lawyers I spoke with, all of whom represented survivors as part of their 

practice, expressed concern over the utility of incarceration as a response to sexual assault. For 

example, L4, a criminal lawyer argued:   

I'm a prison abolitionist... Prison doesn't work. It's stupid and counterproductive. It only 

makes things worse. So I have to wear both of my hats at the same time and I only have 

one head. 

 

Sexual assault is a societal issue. It's a gender issue. It's a patriarchal system issue. It's not 

a legal issue necessarily so the idea that the only response that we have come up with to 

combat sexual assault, besides blaming women, is to put people in jail is just a failure of 

all imagination. It's a failure of all logical thinking and it's dumb. It's a societal issue and 

we need to tackle it on a societal level. 

 

 I do think that there needs to be a criminal system, but it's not an ideal system. 

 

I think that a lot of people who sexually assault women have experienced violence and 

trauma themselves. Certainly any solution to violence against women is going to start 

with men. 

 

She straddled a difficult line between working in a system that she believed was necessary, but 

did not provide her clients with the results that they really needed or wanted. Incarceration was 

an option, but the lack of variety in responses damaged the criminal system‘s ability to address 

the harms of sexual assault both proactively and reactively. L8 had similar thoughts on this topic: 

I'm not necessarily a big supporter of putting people [in] jail. I'm not a ―for the prison 

system‖ type. I truly believe in human rights values, and I believe that if we had a true 

human rights framework for sexual assault, there could be better frameworks available 

for remedies, as well as people taking accountability.  
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Right now, I think people don't want to take accountability because of what outcome they 

face out of the accountability mechanism. So obviously you'll make every effort to not go 

to jail. 

 

L8 also did not believe in the utility of prison sentences as they hindered attempts to get 

accountability from offenders. If a person is given the choice of admitting responsibility for his 

behaviour and likely having to go to jail for doing so, then it is rational to deny any allegations of 

assault to avoid such a harsh punishment.   

7.2.2 Length of Sentences: Confusion, Dismay, and Outrage 

The majority of sexual assaults are charged as summary offences under section 271 and 

thus receive prison sentences of under a year (if a sentence of imprisonment is ordered at all).
630

 

While survivors struggled with the question of whether or not they believed that prisons were the 

right response to sexual assault, they had much stronger feelings about the state of sentencing in 

Canada.
631

 Given that imprisonment is the primary available response to sexual assault, survivors 

were upset about how this punishment is applied. For example, S11 went through a criminal trial 

and was disappointed despite the fact that she believed she received a ―good‖ result: 

I have a lot of feelings about sentencing in particular because the sentence [in my case] 

was nothing. House arrest for 4 months and then probation. And probation with the same 

conditions as before he was even convicted. I think it's done now. What did I get out of 

that? It was way too much work/emotional labour to really get nothing. Four months 

house arrest. He could still go to school, work, grocery store... whatever. It basically 

meant he had a curfew which he had breached multiple times. So great.  

 

Survivors consistently expressed dismay over the fact that what they had learned from their own 

experiences, from the experiences of friends, as well as what they saw in the media showed them 
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631
 Even some of the women who had doubts about the utility, efficacy, and fairness of prison ended up talking about 

the need for harsher sentences.  
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that sexual assault cases were not subject to the harsh sentences they believed were 

appropriate.
632

  

Interview participants largely preferred a sentence length of years for sexual assault 

cases. When considering what an appropriate sentence would be for the scenario I created 

involving an employer assaulting an employee, S9 stated that, 

And I'd say at least, for that particular crime, I'd say at least a two or three-year prison 

sentence. In terms of like a two or three-year sentence in jail, I honestly just came up with 

that number, but it seems like you could go to prison for three years for a lot of other 

things that may, in my opinion, be less severe, like a motor vehicle accident. I don't 

know. People used to be incarcerated for a lot less, but that's why I think specifically at 

least two or three years just because I think that's a good chunk of time out of someone's 

life. It's long enough to reflect on your behaviour. It's long enough to kind of suffer the 

consequences because your livelihood is severely restricted. And like two to three years, 

maybe I'm just saying that because I'm 28, but like two to three years, I think that's a 

minimum for me because I still think that's a good chunk of someone's time. That's 

enough for someone to save up a lot of money to buy a car or something. Or if they have 

nieces or nephews or children, they could miss out on a lot. So for me, it would have to 

be enough time for them to be like because of my behaviour I missed out on this much of 

my life because I don't think people like this have much empathy. So you kind of have to 

do it through... if you don't do this or if you don't refrain from doing that then this 

happens to you. I'm not going to do it because I'm going to lose out on X number of years 

or extra percentage of my life. And a year just seems to me doesn't seem like that long. 

Anything less than that doesn't seem like that long or that much of an inconvenience. 

 

S9 focused on the idea that a sentence needs to be prolonged enough to have an impact on an 

offender. It has to provide a punishment that is more than trivial in order to encourage the 
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offender to reflect on his actions and change his behaviour. She believed that an appropriate 

amount of time that would ensure the offender feels the negative consequences of his actions 

should be at least a few years long.  

 Other survivors argued that sentences should reflect the amount of harm that was caused. 

S6 maintained that sentences should be at least five years because ―the person that was assaulted 

has to live with that for the rest of their lives. It‘s the same as being murdered because it‘s like 

your soul‘s been murdered‖. Similarly, S3 believed that,  

If this were a murder case, people would generally be very supportive of a severe 

sentence. And when someone commits a sexual assault… that is basically a murder of the 

soul and it irreparably changes someone's life. It basically takes their life away from 

them, so it's very similar in a lot of ways to an actual murder. And that's why I think that 

sort of offence does deserve as severe a punishment as murder would.  

 

S10 recommended that sentences should be treated more like those in manslaughter cases with 

lengths of ten to fifteen years. Finally, S9 argued that, 

Can we recognise this [sexual assault] is a real crime? Can we recognise that it's a 

problem and that it exists and that it requires punishment and that it really hurts people? It 

really damages people and it requires punishment.  

 

I want the justice system to recognise that this is a crime that requires punishment and not 

just some bullshit 3-month or year or whatever. Actual punishment. If you rape someone, 

you go to jail for 10 years or a good chunk of your life. You lose a good chunk of your 

life because you decided to do this to someone.  

 

If that's the approach that we're taking with everything else, why should this be different? 

Why? Because it involves women?... 

 

I want punishment. Like I said, I know there's a pattern with these types of people and I 

don't want to generalise but I will. In my case, they have very similar characteristics. 

They're really egotistical. They think the world is theirs to take. Entitled as hell. Unless 

there is this fear of I'm going to lose a good chunk of my life, they don't give a shit about 

me. They have no empathy.  

 

The focus for these survivors was on the punitive element of incarceration. If a survivor 

has to deal with the repercussions of the assault for years, then they believed it is only fair that 
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the offender experience a serious deprivation as well, one that goes far beyond what is typically 

available in the criminal courts.
633

 Additionally, these survivors felt that harsher sentences would 

signify that the criminal courts were taking sexual assault seriously. Only a lengthy period of 

incarceration would deter offenders from committing such a violent act.
634

  

 S1, on the other hand, suggested that sentences needed to be more indeterminate. She 

stated that ―I think when you look at other ways of recovery, when you look at addicts and stuff 

like that, we don't say this is a 30 day treatment. It's like we'll tell you when you can leave. I 

kinda see it like that‖. To her, length of incarceration and associated punishments was not 

something that the courts could accurately predict as it would depend on how the offender 

responded. Instead of issuing a definite sentence, S1 believed that incarceration should be seen as 

a period of treatment that would extend as long as was necessary for the offender to prove that he 

had changed and would not harm others anymore.  

One common theme raised by the women I spoke with was that the complainant should 

have increased input in the sentence itself. In criminal cases, a complainant can submit (and 

often will read aloud) a victim impact statement (VIS) during sentencing that will, theoretically, 

have an impact on the decision given by the judge.
635

 In a VIS, the complainant is allowed to talk 

about the harm that she suffered as a result of the offence in her own words. While victim impact 

statements may be useful in a therapeutic sense as they allow survivors to tell their story in court 
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for everyone to hear, it is often difficult for lay people to see how these statements actually affect 

sentences. According to L3, 

We do a victim impact statement and the victims say their lives are ruined, but we don't 

have expert evidence on that in criminal cases typically because the focus is not really on 

the harm done. It's on the crime not the effect. 

 

Survivors in my interviews wanted to be a part of the process of crafting a sentence, 

though they did not demand that they be the sole arbiters of what should happen to the offender. 

The women I spoke with wanted to be able to tell the court what they thought was needed in 

their particular case. They wanted to see the courts actively taking their pain into account when 

crafting a sentence. Being involved would also help them understand why someone was given a 

particular sentence. In the current system, the court‘s written reasons are not always very long or 

detailed. Consequently, the women I talked with often felt confused about how a judge arrived at 

the given sentence, and whether anything they said mattered at all in the judge‘s reasoning.    

Sentence severity as related to the type of sexual violation was another area that women 

expressed frustrations about during my interviews. As discussed in Chapter 4, survivors were 

given a scenario involving an employer assaulting an employee and asked about what sentence 

they would apply in that situation. I then changed a couple of the details of the scenario and 

asked whether these differences changed the survivor‘s perspective on what an appropriate 

response should be. The first modification was shifting the facts from penetrative sexual assault 

to non-penetrative sexual assault. The second was having the offender submit a guilty plea 

instead of insisting on a full trial.  

In Chapter 3, I explained how sexual assaults can be classified under three different 

provisions and a sexual assault where there is non-consensual penetration of the genitals is often 

seen as more serious than one where someone is non-consensually touched over their clothing. 
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Survivors, however, did not necessarily see the change between penetrative to non-penetrative 

assault in the employer scenario as a shift in severity. For S9, while she contemplated lowering 

the sentence, she also suggested that the fact that the abuse stopped earlier in the changed 

scenario did not mean that additional abuse was not possible or planned by the employer. Some 

survivors suggested that the courts should not reward offenders for stopping the abuse because 

they were caught or to see them as less of a potential threat to others. S3 added that, 

That is still a very traumatising attack. I've had those sorts of attacks on myself as well 

without any sort of penetrative assault, and they hurt almost as badly as the ones that 

were penetrative assaults. I would leave that in the complainant's hands to tell us how that 

affected them. 

 

While it may seem obvious that some sexual assaults are more severe than others, the survivors I 

spoke to did not agree on exactly what made a sexual assault more or less harmful, and having 

their pain classified as lesser by the courts was an additional injury that made them doubt the 

court‘s ability to adequately deal with cases of sexual assault.  

 Guilty pleas are a common mitigating factor in sentencing as, if the offender submits a 

guilty plea early in the process, he does not force the complainant to partake in a trial and the 

associated difficulties of being a witness who will be vigorously cross-examined. Pleading guilty 

is also often seen as a way of being accountable for one‘s actions. Some survivors, however, did 

not believe that such behaviour required a lessening of sentence when I changed the employer 

scenario to include a guilty plea. S7 stated, ―No, because his actions are still wrong. It doesn't 

change what he did. And it doesn't change the impact it has on the victim‖. For her, the focus 

needed to be on the harm that occurred during the assault. Taking responsibility for his actions 

was what the offender should be doing, and mitigating his sentence for doing the right thing did 

not feel just to S7. S9 went further and stated, 
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The person who immediately pleads guilty is a person to me who's probably just a 

coward. Not a coward, but more scared of the consequences then this other individual. I 

don't think it has much to do with how much empathy they have. I think it has more to do 

with pride. I think it has more to do with how scared they are of consequences. So I don't 

really care. 

 

 A guilty plea is not always an admission that an offender accepts and understands what 

he did was wrong. An offender may have many reasons for submitting a guilty plea that have 

nothing to do with making the complainant‘s life easier, or showing her that he feels sorry for his 

actions. For some survivors, no behaviour on the part of the offender should result in a lesser 

sentence because he was the cause of the harm in the first place. For them, just because he avoids 

making the process less painful, does not mean that he deserves to be treated kindly as he already 

made the choice to commit violence against someone else.  

 However, sentencing is a very difficult part of the legal process.
636

 There are a multitude 

of considerations that judges must include in their reasoning, from the purposes of the sentence 

itself, to how the sentence remains proportional in the system overall. The perspective of 

survivors is just one of the many viewpoints that judges must acknowledge, though the 

widespread dissatisfaction that the women I interviewed reported feeling signifies that something 

is amiss in how sexual assault sentences are handled by the courts and understood by the public. 

While the interviews I conducted do not provide an exact blueprint for how sexual assault 

sentences should be carried out, they provide useful information as to why survivors feel 

frustrated, as well as how difficult this aspect of the legal process can be to understand as a non-

legal actor.    
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7.2.3 Punishment and Offender Typologies  

One particular issue that arose in several of my interviews was the idea that individual 

offenders may require different types of consequences for their behaviour. While a fulsome 

review of the literature in this area is beyond the scope of this project, there is extensive research 

on the issue of offender typologies within the field of criminology that explores the utility of 

differentiating categories of offenders within the criminal law system.
637

 This area of scholarship 

explores why offenders make the choice to sexually assault others, and tries to determine what 

interventions are necessary to prevent such behaviour.
638

 There are currently still many 

unanswered questions in this field about how to do this effectively, but it is an active area of 

research. The interviews for these projects show that offender typologies are possibly a fruitful 

area for discussion as survivors themselves saw important differences between the men who 

assaulted them.  

For example, S15 spoke about being assaulted several times by different men. One 

assault was committed by two strangers who abducted her specifically for the purpose of sexual 

assault. S15 felt strongly that these individuals needed to be incarcerated in order to protect the 

community. She did not believe that individuals who could commit such deliberate and 
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calculated acts were likely to be rehabilitated, and prison was the only solution she could think of 

that would ensure that they did not harm anyone else. For her, prison was not just a punishment, 

but a way of preventing these men from continuing to engage in violent behaviour. S15 was also 

assaulted by a former boyfriend, and, in contrast, she believed that it was likely he would be able 

to change his behaviour. She stressed that some people can be taught to understand how their 

actions are harmful, mentioning, for example, youth and lack of experience as potential factors to 

consider when determining whether someone had the capacity to change.
639

  

S2 echoed these concerns, noting that she believed some offenders were unaware of how 

their behaviour affected others, believing themselves to be acting in an appropriate manner.
640

 

She stated that, 

It will depend on the particular person. Hopefully there are different categories of therapy 

that you can go into. I want to add in the piece about inequality and sexism. It's like, why 

do you not push yourself on to somebody? There's the odd time that someone really 

thought—it wasn't from a whole deep intent thing—I must get you. I've seen those where 

it only got down to a very enthusiastic level of flirting. You can tell it was just pure 

enthusiasm. They just forgot.  

 

Thus, it is important to consider the offender‘s reasons for acting the way that he did. His beliefs 

and reasoning will have an effect on what an appropriate response is. For example, other 

survivors mentioned the need to consider whether an offender had committed multiple assaults 

as a crucial factor in determining likelihood of change.
641

 A young man learning boundaries still 

commits a terrible wrong when engaging in sexual assault, but how the legal system responds to 

him in order to deal with the aftermath of the violence is likely to differ than what a serial rapist 

requires.  
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 Not all survivors, however, supported the belief that certain offenders were more capable 

of shifting their behaviour. According to S9, ―there is a very specific type of person who 

commits these acts. I don't believe they feel empathy. I don't believe they want to feel empathy 

and I don't believe that they care about how I feel.‖ This perspective leads to the uncomfortable 

question of whether some people are irredeemable leaving incarceration as the only method of 

trying to prevent them from causing additional harm. For as bleak and pessimistic as the women 

I spoke with could get, most agreed that the vast majority of people, even those who have 

committed a sexual assault, should not be seen as a lost cause, and putting them in prison forever 

was not a good method of dealing with them.
642

  

7.2.4 Contending with Anger 

Before moving onto other forms of punishment, it is important to address the emotional 

dimension of punishment from a survivor‘s perspective. There is no uniform set of reactions to 

sexual assault, but many survivors undergo waves of intense emotions, often including rage and 

anger.
643

  They have been hurt and it is a very human reaction to want to lash out and project that 

pain onto others. The legal system, however, does not provide a lot of space for this type of 

anger. As has already been discussed in this dissertation, survivors are treated as witnesses in a 

criminal process and are under pressure to present their experiences in a steady and emotionally 

constrained manner when talking to the court.
644

 It is presumed that they will be upset, but not 
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(2000) 21:4 The Journal of Crisis Intervention and Suicide Prevention 163; Fiona Mason & Zoe Lodrick, 

―Psychological Consequences of Sexual Assault‖ (2013) 27:1 Clinical Obstetrics & Gynaecology 27. 
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 See Chapter 5 for additional discussion of this topic. Specifically, Craig 2018, supra note 27.  



   

262 

 

too upset or it will impinge on the functioning of the legal process they are engaged in. They are 

expected to be in control of themselves and to act according to the rules of the stoic court.  

During my interviews, I asked survivors to imagine a world in which they could respond 

to an offender‘s assault with any action they saw fit. While this prompted many discussions 

about sentence lengths and novel approaches, it would be remiss of me to not talk about the fact 

that some survivors admitted one of their first impulses was violence. I heard several fantasies 

about wanting to physically harm the offender by hitting him with a bat or other instrument just 

so that he understood what it was like to suffer and be in pain. Some survivors described revenge 

fantasies that tied back to the details of their assault. According to L1,  

One client of mine would want him behind bars forever and be like, he's so dangerous; he 

should not see the light of day ever. She's so angry. And I can give you an example of 

what kind of clients think like that because this was an intimate relationship. Not only did 

he violate her, he also talked about violating her minor child. So of course she's like he is 

dangerous. He was in this intimate relationship with me where he not only harmed me, he 

harmed my child. I can understand why she's saying that. I can completely agree with her 

that that's how you feel and that's the right kind of feeling. That might not happen, but 

that's the right feeling in that circumstance.  

 

 By bringing up the concept of anger and revenge fantasies, I do not mean to suggest that 

the legal system should adopt a system of corporal punishments.
645

 In fact, most of the survivors 

who talked about their violent feelings also noted that they knew that these were emotions they 

could not and would not act upon. However, I do not think that a discussion about justice 

through the eyes of survivors can ignore the way that these strong, negative emotions can 

influence someone‘s experience of a legal process and the end result. If a survivor is mired in 
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 Some people have, however, attempted to defend the use of corporal punishment in modern states. This is not a 

reform that I support: Graeme R Newman, Just and Painful: A Case for the Corporal Punishment of Criminals 

(New York: Harrow and Heston, 1995); Peter Moskos, In Defense of Flogging (New York: Basic Books: 2013).   
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revenge fantasies, is it possible for her to feel that justice is done when a trial usually results in a 

short period of imprisonment (if even that)?  

Elsewhere in this dissertation I discussed the need for survivors to have access to 

supports such as their own legal counsel and counselling services.
646

 By ensuring that survivors 

have connections to people who can help them navigate the complexities of the legal system and 

their own emotional responses, it is likely that their experiences and perspectives on justice will 

shift.
647

 Sexual assault is often a devastating experience, and it is understandable that those who 

are hurt in this manner will need help recovering from the aftermath of the crime. The fact that 

some survivors feel intense anger and want the offender to suffer is something that the legal 

system needs to address directly because it will impact how a person views the legal system 

itself. It is unrealistic to assume that all complainants will be able to embody the expected level 

(and type) of emotions that the courts demand. Further, complainants, who are lay people and not 

used to the courts, should not be punished for not being able to emulate how professional legal 

actors conduct themselves. Survivors need some sort of outlet for their feelings and a guide to 

help them deal with their emotions during the difficulties of a legal process without judgment or 

shame. 

7.3 Beyond Incarceration: Other Forms of Punishment 

7.3.1 Restitution  

In Chapter 5, I discussed at length how survivors saw financial support as an essential 

part of healing and justice after a sexual assault. The topic of restitution also came up in the 

context of punishment. Where should the money that survivors need come from? In the system 
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 This harkens back to the concept of sequencing justice which I highlighted in Chapter 1. Sequencing justice is the 

idea that justice interests shift over time as a survivor‘s life changes. Holder & Daly, supra note 40.  
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that existed at the time of my interviews, that money most frequently came from sources such as 

the CICB
648

 or from civil trials against those involved in the violence.
649

 There has been some 

conversation about the ability of the criminal courts to ease the financial burden faced by 

complainants in sexual assault cases as well. For example, restitution recently came up in the 

case of R v Ururyar wherein the trial judge ordered the offender to pay restitution to the 

complainant, an unusual order in sexual assault sentencing.
650

 While the criminal courts have the 

ability to order restitution from offenders, it is not an order that judges use frequently, nor does it 

cover all potential financial claims that a survivor may want to make. 
651

 For the most part, it is 

expected that survivors will pursue a claim within the civil courts for financial damages against 

the man who abused her.  

Survivors that I spoke with had mixed opinions about the use of restitution as 

punishment. For some, the money was not just personally helpful, but they felt that it made the 

offender suffer a concrete loss that he could understand. As S3 states, ―he gets to suffer a 

punishment and you get reparation all in one go‖. Thus, restitution can serve a dual purpose. 

Furthermore, S12 argued that a lack of restitution on the part of offenders was another way for 

them to deny their own accountability and force society to deal with the financial consequences 

of their crime.  
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 As mentioned in Chapter 3, despite being such a popular option among the survivors I spoke with, the CICB is no 

longer available. Its replacement and the devastating impacts this has caused will be discussed in Chapter 9.  
649

 See Chapter 3 for more information on both the CICB and civil trials.  
650

 See: R v Ururyar, 2017 ONSC 4428 at para 5. The conviction of the trial court was overturned on appeal, making 

this order from the trial judge moot. While the appeal decision did not touch on whether the restitution order was a 

valid application of law, the Criminal Code does set out rules for the courts to order restitution in criminal cases. 

See: Code, supra note 203, ss737.1-741.2. 
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 Lawrence, supra note 409.  
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However, many of the survivors I spoke with were also concerned about the inequitable 

impact that applying punitive financial consequences to offenders could have. According to S1, 

I'm going to use [one of the men who hurt me] as an example. I don't know him 

extraordinarily well, but I know his parents are well off and his parents are lawyers in 

Toronto. Is his parent‘s money going to solve his problems? No, they're probably going 

to go, you idiot, you don't get your allowance this week. Something stupid like that…. 

 

But I‘d hate to see somebody who… had been sexually abused as a kid and they were 

paying their way through college, working three jobs, having a really hard life, then this 

happened to them. Well, this situation [their decision to sexually assault someone] 

happened I should say. And I was like yeah, pay me a thousand dollars and they couldn't 

afford it and paying $1000 means that they now will be homeless. That's not what I want 

either.  

 

Financial consequences can have drastically different effects on offenders depending on their life 

circumstances. For some offenders, it will be easy to pay any order of restitution and move on 

from the situation without much long-term impact. For others, restitution orders may have an 

exceptionally deleterious effect on their lives and the lives of those they care for. It is inherently 

unfair to punish some offenders more than others. It also creates the potential of criminalising 

certain offenders even further if they are unable to pay the ordered restitution and additional 

legal actions are taken against them.
652

 For many of the survivors who participated in my 

interviews, this was not justice.  

S11 recommended a more individualised approach be taken in regard to any potential 

restitution. She suggested that the specific circumstances of the offender would need to be taken 

into consideration so that any order of restitution could be crafted to respond to ―who they are 

and what would be instructive for them. Something that would be severe enough that they won‘t 

do it again.‖ This type of individualised approach creates an issue involving proportionality as it 
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 See: Traci R Burch, ―Fixing the Broken System of Financial Sanctions‖ (2011) 10:3 Criminology & Public 

Policy 539; Laura Appleman, ―Nickel and Dimed Into Incarceration: Cash-Register Justice in the Criminal System‖ 

(2016) 57:5 Boston College Law Review 1483. 
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means offenders will be treated differently for the same crime.
653

 This situation also brings up 

the question of whether it is fair to the complainants in these cases. A survivor is not able to 

choose the person who attacks her. By allowing restitution orders to be different, some survivors 

would benefit more than others, another unfair situation.  

The issue of fairness also came up in systemic arguments regarding restitution. S4 

discussed how she knew everyone paid into a fund for victims of crime, and as necessary as 

those funds were, she felt uncomfortable with the fact that everyone was responsible for fixing 

the harms caused by those who broke the law. Similarly, S14 talked about how the offender in 

her situation was a doctor, yet money for medical expenses arising from physician abuse comes 

from their regulatory body.
654

 She argued that she did not ―think it's fair that another physician 

who is a complete sweetheart... part of their contribution is going toward my therapy when it's 

actually that individual that performed the assault.‖ While funds were necessary, some survivors 

felt that allowing them to come from individuals or institutions other than the offender felt 

inadequate. The responsibility and the consequences of the sexual assault were not truly felt by 

the person who caused the violence. 

On the other hand, for some of the women I spoke with, any value in an order of 

restitution from the offender was not as attractive as the less combative nature of processes such 

as the CICB. In legal actions, one must prove that harm has occurred, what that harm is worth, 
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 According to the Criminal Code, ―a sentence must be proportionate to the gravity of the offence and the degree 
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Moral Principle of Punishment‖ (2008) 28 Oxford J Legal Stud 57. For an example of the complexity of 
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Youth: Mandatory Minimums, Proportionality and Unintended Consequences‖ (2018-2019) 44 Queen's LJ 284.   
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generally have insurance which, in the event that she is successful in her claims, will make it much easier for a 
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and then be cross-examined on one‘s claims. The thought of having to quantify their harms 

during a criminal or civil trial was not something that all survivors felt prepared to attempt. S4 

explained that the freedom to apply for something like the CICB was important as the offender 

may not even be informed about the process, making it a safer and sometimes easier experience 

for survivors. According to S13, as I highlighted in Chapter 5, avoiding a face-to-face interaction 

with the offender was something she thought a lot of survivors would appreciate, and the CICB 

seemed the most ―manageable whereas the other things sound really big and difficult‖. 

Punishment and accountability were not always crucial considerations for survivors when 

compared to their ability to access funds that would help them deal with the expenses they 

incurred as a result of the abuse they were subjected to. As discussed in Chapter 5, financial 

compensation is often a form of justice, or, at the very least, a precondition to justice for those 

trying to recover from a sexual assault.  

It is also important to acknowledge the unique costs of the criminal courts for survivors. 

In a civil trial, a plaintiff can ask for costs to be awarded, potentially helping her to recoup some 

of the expenses of bringing the defendant to court.
655

 However, as the complainant in a criminal 

trial is not a party, but a witness, she has no ability to ask for costs. Throughout my interviews, 

all survivors stressed the need for legal representation for women engaging in a criminal process. 

However, this is an expensive burden for many and there is little financial aid for such 

representation available.
656

 S3 and S4 brought up the need for cost awards in criminal trials as a 
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way of making the process more equitable for survivors without burdening the state to supply 

these funds. However, this assumes that the offender is in a position to pay for such legal costs, 

and that the survivor would be able to retain counsel with nothing but the hope of a potential cost 

award (as additional damages are not part of a criminal trial).
657

 The issue of restitution is 

complex. While some survivors supported its use as a form of punishment, most were concerned 

about inequitable application of such orders, as well as stable and efficient access to financial 

resources for sexual assault survivors.  

7.3.2 Employment Restrictions 

Another area of punishment that arose in my conversations with survivors concerned the 

offender‘s employment opportunities. As noted earlier, one of the scenarios I opened my 

interviews with dealt with an employer who sexually assaulted one of his employees. This 

resonated with several of the women I spoke with as they too had been harmed by someone in 

their working lives.  

In my scenario, the employer engaged in an escalating pattern of unwanted sexual 

behaviour towards his employee despite her attempts to communicate her lack of consent with 

him. I asked my interview participants what they would do if they had complete power to 

sentence this offender in any way that would make them feel as if justice was served. Several of 

them targeted the fact that the offender was in a position of power over his employees. 

According to S1, 

I almost want to say his restaurant has to be in some sort of blind trust. Like he can't 

focus on that; it's not his anymore. I don't know for what period of time… until he is 

deemed able to not offend again. It's hard to say what that looks like, right? Are you 

                                                                                                                                                             

need to pay for themselves. The help obtained through the ILA program cannot include in-court representation 

either. 
657

 This is an issue in civil trials as well, though at least some lawyers will take civil cases on contingency.  
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going to put him in a scenario where…. I don't want it to be like someone has to be baited 

in order to see whether this guy is trustworthy or not. But if that means that he can never 

go back to the restaurant, then so be it. Eventually, maybe it‘s handed down to another 

family member or something like that. 

 

To her, the offender‘s actions required a significant loss on his part in order for justice to be 

done. She believed that this offender needed a punitive consequence to deter him from using his 

power in such an unfair manner again. This type of response goes far beyond what the Canadian 

criminal courts could impose in a sexual assault case. S7 and S8 also advocated for mandatory 

restrictions on employment as necessary for ensuring deterrence in the workforce, though the 

survivors I spoke with struggled to define what these restrictions should be.  

 One of the primary recommendations I heard was that the offender must disclose his 

actions in the workforce so that employers and fellow employees were warned about his 

behaviour. S12 stressed the importance of deliberately and publicly labelling the action so that 

other potential victims could see what had occurred and realise that they were not alone. She 

believed that men who were outed as abusers in the workplace took on the burden of the stigma 

of their actions while also warning others of potential risk. S15 suggested that some people 

simply do not deserve to have certain kinds of jobs, particularly those where they are in power 

over others, after committing such a violent act. For her, an adequate punishment would be to 

disentitle them to such opportunities.  Once again, the intertwining of accountability and 

punishment can be seen as the women I talked to spoke of protecting others, but also making 

sure the offender suffered negative consequences for his behaviour.  

 During my interviews, survivors also expressed concern over how to address the more 

systemic aspects of sexual violence through punishment. Dealing with a single offender can 
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erase the participation of the institutions and individuals that enabled him to commit harm within 

the workforce. For S9, addressing sexual assault meant dealing with a variety of larger issues:  

What I would want to see… would be that whole company gets shut down because of the 

problem. Or to allow somebody to come in like a social worker and completely change 

that work environment because that to me is the issue. Allowing those kind of actions to 

perpetuate and again… those things are typically allowed to go on by the environment 

that is created. I would want to come in and somehow change it so that there would be 

either somebody who is like a social worker and understands the dynamics of power... 

put a female identifying person in a position of power or several of them. Make sure that 

they completely revamp the structure of the place. I mean that would be, in a beautiful 

ideal world, that's what I would want. 

 

Every sexual assault occurs within a specific context affected by other actors. What about one 

particular workforce led to a situation where one person was able to assault another? How can 

the business be changed to ensure that everyone is safer? Punishing the offender may provide 

some deterrence, but true change will require substantially more effort. What happens, as S15 

cautions, when one abuser is fired, but another ends up taking his place? Where does the original 

offender go and what prevents him from harming someone else at his next place of employment? 

Once again, survivors pointed to the need for social accountability, this time from employers, 

combined with punishment for institutions that did not protect its employees from sexual 

violence.  

7.4 Conclusion 

Punishment, particularly incarceration, was a contentious issue among survivors. Some 

wanted to see offenders suffer as they had suffered, but almost all of the women I spoke with 

questioned what the purposes of incarceration and punishment as a whole were. Furthermore, 

data from these interviews shows that there is a substantial disconnect between what Canadian 

law suggests should happen after a sexual assault and what survivors themselves wanted. 

Canadian sentencing law requires that offenders who commit similar crimes be treated 
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similarly.
658

 Survivors, on the other hand, wanted to see cases treated more contextually and 

focused more on the harm caused to the complainant. They felt that sentences, as they saw them 

today, did not properly take into account their feelings and opinions on the matter. Given the 

large divide in how sentencing law is structured in comparison to how survivors feel, how should 

something as complicated as a sentence be approached? The issue goes far beyond simply 

deciding how many years in jail (if any) are sufficient. According to L1,  

What do we mean by punishment? How are we saying that four months or four years is 

okay for everyone? Whatever that duration that we are thinking about is not necessarily 

[sufficient] as every survivor has a different intention about what the outcome should be. 

Every perpetrator also should be punished according to what is happening in their lives. 

What is a suitable reform system? What do they need? What are we trying to accomplish 

with this person, as a society?  

 

Survivors wanted to see a system with options. While not all believed that punishment 

was a particularly useful tool in combatting and responding to sexual assault, they argued that the 

current system offered them little other than incarceration as the final result in a criminal trial 

and shut them out of any decision-making in this area. Instead, they wanted to see a system that 

consulted survivors on what consequences were necessary in the aftermath of a sexual assault, 

and was ready to respond in a variety of ways depending on what the parties involved needed. 
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Interlude #4 

I am so glad you asked about restorative justice! I have a lot of feelings about the topic and 

haven‟t had much of an outlet for them.  

 

I guess to start it helps to tell you a bit of my story to give you some context about where I am 

coming from. I grew up in Calgary, got a degree, and then found a job in Ontario. I had never 

really spent any time outside of my home province and suddenly I‟m in Kitchener and I know 

absolutely no one! It was such a huge change and at first I was really lonely. I went to some 

employee events, but wasn‟t making any friends.  

 

Also, I had been a major athlete all my life and had just been going to the gym since I moved. To 

be honest, it was super boring working out on my own and I started looking for some rec 

leagues. I found a co-ed one for soccer and my entire life changed for the better! I found my 

people. In fact, I would say I found my family in Kitchener. Over the next couple years, some of 

my team changed, but we had a solid core group that was super tight.  

 

Everything was great until this one night when we were out celebrating a recent weekend 

tournament with a few other teams. There was a lot of drinking. Maybe too much. But we did this 

all the time together and in the end everyone took a cab home and was safe. I didn‟t think I had 

anything to be frightened of… 

 

Well, that night one of the men on our team, Adam, decided to flirt with me. I wasn‟t interested 

and brushed him off, but he was pretty persistent. I didn‟t want to be too mean because he was 

part of the team, you know? And well-liked at that. Maybe I should have been clearer or more 

forceful? Or maybe I should have been more careful with my drinks… I don‟t know. But you can 

probably guess where this is going.  

 

I started feeling a bit woozy that evening and I decided it was time to head home. I went out to 

the parking lot to call an Uber and Adam followed me. To be honest, most of what followed is 

really fuzzy. He sort of pushed me towards his car. I know I didn‟t want any of what was 

happening, but I didn‟t feel very connected to reality. He assaulted me in the backseat and I 

remember… I don‟t remember much to be honest. He drove me home eventually and I just went 

to my bedroom and fell asleep for a long long time.  

 

Afterwards, I was really conflicted. The team was my family, and Adam had been around for 

several years at this point. Longer than me. He was… well he seemed like a good guy before that 

weekend. He didn‟t even really bother me after the whole thing in the parking lot. But it still felt 

so so wrong. I felt like my insides were all tied up in knots and I didn‟t know how to respond.   

I ended up talking about it with some of the other women on the team. I just didn‟t know what to 

do, though I didn‟t want to hurt the team or end up distanced from this place that was so 

important to me. The others I spoke to were concerned as well. There were a few who thought 

Adam was terrible and needed to be punished and exposed. Others wondered whether it could all 

be blamed on alcohol and whether anyone was really hurt. And I questioned myself as well. Was 

I hurt? What did I want? Whose fault was it? 
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Someone brought up the idea of restorative justice and I had never heard of it. I went to Google 

(as one does) and the Wiki description sounded really promising. I didn‟t want to get police 

involved or anything like that. But having our team come together and talk about what had 

happened and set some sort of boundaries and try to move on together sounded like it would… 

like it would be good for all of us.  

 

Except as good as it all sounded, none of us had any idea of how to go about doing it. Again, we 

turned to good old Google and didn‟t get very far. There are a lot of people talking about 

restorative justice online, but we had a hard time finding actual resources about it. Lots of blog 

posts, but nothing that seemed to fit our situation. There was no one we could  go to and ask for 

help. I mean, some sources pointed to churches or community groups, but none of what we saw 

really felt like it worked for the team. We weren‟t religious. We weren‟t a close knit community 

that all lived together. It was complicated. We just wanted to hire, like, a mediator person to 

come and sort it all out for us. Help guide us through a process. But that person didn‟t exist.  

 

In the end we tried to muddle through something ourselves, but it was hard and I don‟t think we 

managed to make anything better. Lines were definitely drawn between Adam‟s side and my side, 

even though I didn‟t even want sides! We wanted to set up this thing called an accountability 

pod, but lots of the men on the team thought it was absolutely ridiculous and we didn‟t really 

have anyone who wanted to be in the pod. There was a lot of fighting and hurt feelings which 

was not what I wanted at all. I knew things wouldn‟t be sunshine and rainbows, but I wanted to 

achieve something productive, you know?  

 

In the end, I ended up leaving the team with several other women. We made a new team together, 

but I still lost a lot of friends, and the conflict spread within the rec soccer community overall. 

Since most of my social connections were there, it really hurt. Some people, mostly women, had 

my back. But others? Others thought I just wanted attention or that I regretted my “bad” 

choices. They rallied behind Adam and said I was just a liar. I had talked about my mixed up 

feelings and how badly affected by the alcohol I was, and that just made it easier for everyone to 

dog pile on me.  

 

For almost two years, it felt like I was living in nightmare. I diversified my friend groups a bit. I 

hang out a lot more with women now and I hate that I just can‟t trust men very much. Not only 

did Adam hurt me, but so many other men were awful after it happened. I really liked the idea of 

restorative justice because I wanted to move forward in my life without having to give up the 

people and spaces I loved so much. But without any help and support, I am pretty sure I just 

made things worse. I kind of wish I had never said anything. It would have sucked, but probably 

not as much as what ended up happening. I think this is why so many women who are sexually 

assaulted refuse to come forward. There‟s just no good options and so little support.  
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Chapter 8: Restorative Justice 

8.1 Introduction 

One of the overarching themes of this dissertation has been the dissatisfaction the 

survivors I spoke with had in regard to the traditional legal system and its attempts to provide 

redress for sexual assault. This, as discussed in Chapter 1, is an issue that has become part of 

public discourse as well, and the search for something better often leads to conversations about 

restorative and transformative justice. I introduced these topics in Chapter 3, but will briefly 

outline them again. Both restorative and transformative justice focus on healing the harms done 

by a crime and thus tend to be less concerned about punishment and more about fostering 

systemic changes that help the victim, offender, and their overall community move beyond what 

happened. There are many ways that restorative and transformative justice can be 

operationalised, but one of the primary differences between the two is the nature of their 

relationship to the state. In Canada, restorative justice is often connected to the criminal law 

system and represents an attempt to incorporate more rehabilitative and non-adversarial 

components to dealing with criminal offences.
659

 Transformative justice tends to be used in 

communities that do not wish to involve the state, and has its roots in anarchist, Black, and other 

racialised communities.  

Given the increasing attention these types of processes have attracted, I wanted to ask 

survivors about their perspectives on these approaches and whether they would have wanted 

access to such mechanisms. As with almost all of the discussions I had with survivors, the 

answer to this question was complicated and varied. I also problematise some aspects of these 

                                                 

659
 As noted in Chapter 2, not all restorative justice processes are connected with the state, but as many of them are, 

it is a helpful distinguishing feature from transformative justice.  



   

275 

 

non-traditional forms of justice, including the concept of community involvement. To start, 

however, I introduce the concept of prison abolitionism and discuss why it is that so many 

individuals are turning away from the traditional legal system and looking for different options.  

8.2 Backlash against Incarceration: The Rise of Prison Abolitionism  

Sentencing is meant to reflect a variety of objectives. However, as detailed in Chapter 7, 

the carceral aspects of sentencing tend to receive more attention from the courts and legislature, 

while objectives such as rehabilitation are often neglected.
660

 Consequently, a number of legal 

scholars and activists, particularly those who use an intersectional lens in their work, reject this 

harshly punitive approach to crime. Many of these theorists are prison abolitionists who call for 

the elimination of incarceration as a legitimate tool of the state.  

According to Angela Davis and others, incarceration does little to address why 

individuals offend, and contributes to further criminal behaviour by marginalising offenders and 

making it more difficult for them to reintegrate into society after their release.
661

 Prisons extend 

the harm caused by criminal behaviour. As discussed previously, while these institutions may, 

for a period of time, separate offenders from those that they have injured and prevent harm to 
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others, incarceration generally does little to ensure that they will lead productive, positive lives 

once their sentence is over. Nor does incarceration necessarily help those who were harmed by 

offenders.
662

 The reasons why an offender has engaged in criminal behaviour are rarely 

addressed, meaning said behaviour may continue or even get worse given the often life-long 

repercussions of being incarcerated.
663

  

Evidence suggests that instead of preventing future violence and healing communities, 

incarceration hurts all those implicated in crime, including the offender, victim, and third parties, 

particularly those who are marginalised.
664

 After all, prison attempts to solve social problems by 

taking people out of society, contributing to ―the disposal of vast numbers of human beings, the 

breaking down of families, and the shattering of communities.‖
665

 Any person who lacks 

resources and social power will be more heavily impacted by interactions with the justice 

system.
666

 Whether it is because they do not have the financial stability to hire a lawyer and pay 

for an adequate amount of time to prepare their case, or because they will exit prison and be 

unable to leverage their social networks to obtain employment, the more oppression one faces, 

the greater the harm will be after interacting with the legal system. While everyone is supposed 
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to be treated equally by the law, the reality is that the law has drastically different effects on 

people‘s lives depending on their power and privilege.
667

  

Prison abolitionists also criticise the way that crime is constructed by society. Law is a 

human creation that we use to promote communal living. We consciously and deliberately decide 

what behaviour to label as unacceptable and what breaches of these norms should entail.
668

 

While there is widespread social agreement over the fact that violent crimes such as murder or 

sexual assault are wrong and should be seen as intolerable, not all crime is as obviously harmful. 

For example, personal possession and use of many intoxicants is criminalised regardless of the 

fact that there is little evidence that these substances cause any more harm than legal 

intoxicants.
669

 Furthermore, laws are often applied in a disproportionate manner, affecting certain 

groups of people, such as those who are racialised, substantially more than others.
670

 According 

to prison abolitionists, all of these problems arise because of choices that society has made based 

on oppressive understandings of the world that must be challenged and undermined. After all, 

laws and the way they are applied are social constructs that can be changed in order to better 

serve society as a whole. Issues such as racism, sexism, and other discriminatory assumptions do 

not have to be inherent parts of the law, and, in fact, the legal system should be changed in order 

to confront and get rid of these inequitable realities. Prison abolitionism addresses some of these 
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problems by critiquing the carceral system and its connections to discrimination, arguing that 

there are better ways of addressing crime without so much unnecessary and unjust harm.  

In the context of sexual assault, Dean Spade adds that sexual violence is such a common 

offence that it does not make sense to send individuals to prison for engaging in this type of 

criminal behaviour.
671

 He does not imply that sexual offences are insignificant or that it is 

pointless to struggle against such a pervasive and normalised occurrence. Instead he argues that 

the prison system relies on a ―fantasy of monstrous strangers‖ that we mistakenly believe we can 

separate from good society so that they do no more harm.
672

 Most sexual offenders are known to 

the people that they hurt. They are family members and friends that live with and are important 

to many survivors. They do not always look like monsters or what society assumes bad men 

should be. Most are not even known to the justice system. Even those that are put in prison tend 

to receive short sentences where rehabilitation opportunities are few. Almost all convicted sexual 

offenders will eventually re-enter society after being housed in a place where violence is 

common and they are dehumanised.
673

 Thus, if the justice system is meant to protect society and 

change behaviour, it must do more than rely on a punishment that contributes minimally or not at 

all to these goals.  

Relatedly, it is important to address the sexual violence faced by offenders who are 

incarcerated. According to Angela Harris, the prison system perpetuates a cycle of gender-based 

violence by ensuring that offenders are placed in a space where violence—particularly sexualised 
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violence—is normalised.
674

 Rather than addressing the causes of sexual assault, when offenders 

are incarcerated in the current system, they are exposed to harmful ideologies and experiences 

regarding gender and sexuality. Prisons help entrench problematic lessons about power and 

domination rather than challenge them.
675

 They are environments where cruelty and selfishness 

are cultivated. As a result, many male offenders become victims of sexual violence 

themselves.
676

 While those who believe in ―an eye for an eye‖ approach to punishment may think 

that a sexual offender being assaulted in the same manner as his victim is a just response to his 

crime, those who support prison abolitionism ask whether this type of retaliation accomplishes 

anything of value. Does inflicting suffering on the offender help survivors feel better? Does it 

make a survivor safer, particularly knowing that many will interact with their abusers again? 

Does sexual abuse teach offenders to stop hurting others, and even if it does, does this type of 

punishment impart its lessons without causing lasting harm? 

Prison abolitionists believe that there are better ways to deal with the repercussions of 

anti-social behaviour that will allow society to target the root causes of crime. Instead of 

allowing ourselves to indulge in retributive impulses, options that create real change by 

addressing inequality and oppression should be explored. After all, to prison abolitionists, a 
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society that is fair and just is one in which crime does not thrive.
677

 To create such a world, 

resources and attention need to be directed at the prevention of crime rather than just responses 

after it has already occurred.
678

 However, given the fact that crime and anti-social behaviour still 

happen, methods of dealing with these actions must exist, and prison abolitionists advocate for 

approaches that do more than lock the offender away for a period of time. For many, this means 

a turn towards restorative and transformative justice processes as their focus is on fixing the 

underlying causes of criminal behaviour and trying to help both the victim and offender heal and 

move forward with their lives in a positive way.  

8.3 Survivor Perceptions about Restorative Processes 

As I mentioned in Chapter 3, while I think there are important distinctions between 

restorative and transformative justice, I did not use both of these terms in my interviews for ease 

of comprehension and conversation. That does not mean that survivors did not touch on issues 

involving state-connected versus community-based justice mechanisms. For example, the 

Thordis Elva scenario, under the definitions of this paper, should be seen as a transformative 

process, although I covered it under the restorative umbrella. As such, though I speak mostly of 

restorative justice in this chapter, this is meant to be reflective of how I spoke about these issues 

in my interviews. I will at times point out when transformative ideals slipped into my 

conversations with survivors (particularly as some of the women I spoke with talked about 

transformative justice explicitly). Additionally, there is a lot of overlap between restorative and 

transformative justice in many of the topics covered in this chapter. I will separate these two 
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concepts more clearly in the next chapter when I recommend reforms based on what I have 

learned from my interviews with survivors.   

8.3.1 Agency: Survivor-led and Emotional Labour Aware 

Given how disempowered survivors reported feeling in traditional criminal 

proceedings,
679

 it is understandable that one of the most important changes they wanted to see 

from restorative processes was an increased ability to assert agency over their experiences. The 

women I spoke with stressed the need for restorative processes to be survivor-led as well as very 

cognisant of the labour—particularly emotional labour—that survivors were expected to put into 

these situations.  

 Being survivor-led does not imply that survivors should control all aspects of a 

restorative process, but that their opinions and desires influence the development of these new 

justice mechanisms. For example, S6 argued that survivors should be included in ―policy-making 

instead of just having people that never went through it on the panels and discussion groups‖. 

The survivors I interviewed did not feel that the legal system fairly considered their needs, and 

they wanted access to justice processes that were capable of responding to their unique realities 

and situations.  

Unfortunately, many of the women I spoke with expressed doubt over whether they 

would be accorded adequate attention and respect even in these supposedly better, more just 

processes. S15, after being assaulted, participated in a course on justice issues, including 

restorative possibilities. From her observations, she believed that restorative processes,  

[need] to be more centred on the victim and less than the offender. I found in my 

restorative justice course there was... I didn't witness any restorative justice type thing, 
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but there's a lot of don't judge the perpetrator. It was more centred on the offender than 

the victim and the victim was just a token. The victims matter, but do they really matter 

throughout? I don't know how successful the processes that we have set up right now 

actually are. I don't even have an answer for myself. You have to consult a whole bunch 

of victims to run a restorative justice program that's actually beneficial. It has to be 

flexible. 

 

S15 wanted to see a justice mechanism that centred the person who was harmed instead of the 

offender. She was worried that in attempting to avoid shaming the offender and focusing on his 

needs, survivors were once again pushed to the side. To be better than the traditional legal 

system, S15 and others wanted to see alternative justice processes accord the survivor‘s needs as 

much attention and concern as the offender‘s.  

 As such, survivors wanted more control over telling their stories in these processes. In 

Chapter 5, I discussed how many of the survivors in this study wanted the freedom to speak 

without the pressures of making their stories conform to the unwritten standard of formality and 

professionalism appropriate for the courts. This openness of expression is a much touted benefit 

of restorative processes, as well as the fact that these proceedings are meant to be non-

adversarial.
680

 Harsh cross-examinations are not needed as the offender has already admitted to 

committing the offence and survivors do not have to worry that the way they speak will be 

picked apart under the scrutiny of a defence lawyer. S16 described her ideal restorative process 

as one that,  

should be argument free. I think the survivor should be able to voice exactly how she 

feels, exactly how she perceived the event without being attacked for sharing how she 

feels, how it's affected her, without having to defend any of that. And just being able to 

explain what she needs to explain and say what she needs to say. 
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It was very important to the women who took part in these interviews that they have the 

opportunity to tell their truths as they saw them. While this may mean that those participating 

may feel uncomfortable, particularly the offender, many of the survivors I interviewed stressed 

how important they thought controlling their own narrative was for their ability to move on from 

what happened. 

 For example, S11 stated that she wanted,  

…the chance to be heard. Telling it from my perspective. Telling it in my way. If I could 

just sit and talk about it candidly and get emotional or not get emotional or whatever... I 

think that would be transformative in and of itself to have him hear it and then also to 

have him say out loud yes, this is what happened and maybe I didn't see it the same way 

at the time but now that you're explaining it to me, I understand. And let's work together 

and it should be a two-way street. I'm looking for solutions. 

 

S11 and several others acknowledged that the process of healing is usually difficult for all 

involved, and they did not want to feel as if they were responsible for making this process easier 

for anyone. As discussed in Chapter 7, while multiple survivors thought about wanting to inflict 

cruelty on the offender, these thoughts were generally fleeting, and most simply wanted to heal 

the damage that was done to them. Many of the women in this study had, at least at one time, 

loved the person who hurt them. They knew what they had to say was going to be hard for the 

offender to listen to, but most saw it as a necessary type of pain for the offender to understand 

and internalise what he had done. While they did not want to unnecessarily complicate the 

process or to deliberately cause more harm, the women I spoke with emphasised that speaking 

truthfully and sincerely would help the survivor, the offender, and everyone else that may be 

listening. 

 While the power to yield their voice as they see fit is important, so too is the need to be 

able to withdraw and set boundaries. Regardless of the structure of the process, restoration is 
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difficult, emotional work. Not all survivors have the capacity or desire to participate in 

something that requires so much from them. As S10 wryly observed,  

In my mind, I just have to be the change I want to see in the world. But at the same time, 

I'm tired! I don't want to be that change. I want to go home and eat some chocolate and 

just think the world's a nice place. 

 

Particularly in the context of a justice process, where healing includes multiple people, survivors 

told me that they needed the option to not expend more time and energy on a conflict that they 

were not responsible for. According to S11, ―[it] shouldn't be my problem. I shouldn't have to be 

keeping you [the offender] accountable‖.  

 In a restorative approach, survivors are participating in a process that is also meant to 

benefit the offender, but not everyone is willing (or has the capacity) to work for the good of 

someone who hurt them. While, in theory, the community participants in the process should be 

helping to shift norms and enable the offender to understand and change his behaviour, survivors 

worried about how this work would likely fall to them or other survivors. As powerful as these 

alternative processes may be, the survivors I spoke with emphasised that it should never be seen 

as the responsibility of the person who was hurt to participate in a restorative process, regardless 

of what others may think is best for a given situation. If women should not be obligated to report 

their assault to a legal authority, the women I spoke with also believed that they should not be 

compelled to participate in a restorative process they wanted no part of.  

8.3.2 Accountability and Restorative Justice 

8.3.2.1 The Challenges of Offender Participation  

Of the concerns involving accountability, the primary issue for survivors was whether 

anyone could guarantee that an offender was honestly and willingly participating in a restorative 
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process.
681

 According to S5, ―the main issues with those frameworks 

[restorative/transformative]
682

 is that, at least in my mind, they require the willingness of the 

accused to participate. And that to me is where those systems fall down.‖ An offender must 

admit responsibility for his wrongdoing before participating in a restorative process. This can be 

a challenge in a world where rape culture thrives. Offenders may feel as if their behaviour is not 

something worth admitting guilt over,
683

 or they may be afraid of the potential legal 

consequences of admitting guilt. S15 also pointed out that, 

I think a lot of time when you're doing it as part of the criminal court system, it's really 

hard to know if the perpetrator is taking part because they genuinely are remorseful and 

want to learn or if they're doing it because their charges are going to be dropped.  

 

There are a multitude of reasons that an offender may wish to participate in a restorative process, 

and not all of them are related to an honest desire to change themselves. For example, S9 stated 

that, 

I think that sometimes even if you're talking about a case where the other person does 

feel remorse, there's still a part of me that's like you just feel guilty and that's inherently 

selfish. You just feel bad because you feel guilty, but not because... you got caught not 

because you care about... not because the thought of harming me hurts you. Because then 

you wouldn't have done it to begin with. 

 

S9‘s concerns were echoed by several of the interview participants in this project. What does it 

mean to participate with sincerity? Can an offender ever truly redeem themselves to the 

satisfaction of the person that he harmed? Even though offenders must accept responsibility for 

their actions and understand how they were wrong before participating in a restorative process, 

                                                 

681
 Acorn, supra note 425; Hopkins, supra note 418, Choi, supra note 418.  

682
 S5 spoke of both restorative and transformative processes as she was familiar with the two approaches.   

683
 Dietz, supra note 571; Nicholas J Blagden et al, ―‗No-One in the World Would Ever Wanna Speak to Me Again‘: 

An Interpretative Phenomenological Analysis into Convicted Sexual Offenders' Accounts and Experiences of 

Maintaining and Leaving Denial‖ (2011) 17:7 Psychology, Crime & Law 563. 



   

286 

 

the women I talked to did not feel that they could trust that the offender was truly embracing his 

own accountability.  

 For some of those who participated in my interviews, this concern over offender 

participation was not merely theoretical. For example, S10 stated that one of her partners was 

very manipulative and while ―I thought he was a nice person, so I thought it was worth my time 

to explain this to him. Turns out it wasn‘t‖. She attempted to broach the issue of the assault her 

partner committed against her (outside of any formal process), and she felt that in the end this 

effort went to waste as he was not prepared to listen or change his behaviour. Rather than take 

responsibility for his actions, this offender consistently tried to justify his behaviour and dismiss 

the harm that S10 had suffered by being assaulted by him.  

 S2 spoke of a similar situation. In her circumstance, her abuser had already been through 

a legal process related to sexual offending, yet this had not deterred him from acting 

inappropriately towards her and other employees. According to S2,  

…in my head, knowing him, now knowing his criminal history, I really don't have hope 

that he's going to change in his lifetime. It will probably deter him. He'll make sure he 

doesn't get caught again. Not so much that he wouldn't try to do it again.  

 

For S2‘s situation, a restorative process would likely be useless as this offender had already 

proven that even serious legal interventions
684

 were not prompting him to change his behaviour. 

If anything, there was concern and experience on the part of both these survivors that a 

manipulative offender could use a restorative process to imply that he understood what he did 

was wrong, while inflicting more trauma on his victims and learning how to better disguise his 

behaviour in order to avoid future repercussions.   
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 Another point brought up by some of the women I interviewed was the need to avoid 

making participation in a restorative process into something that would reward the perpetrator. 

This is not to suggest that an offender should not benefit from a restorative process, but survivors 

argued that the incentive for offenders should not be solely about advantages and validation. As 

S7 warned, restorative justice can be used to give ―the accuser a chance to take power again. To 

be in the spotlight. To do whatever they have to do for their own benefit.‖ Given the prevalence 

of rape myths and stereotypes in society, there is a danger that an offender can shape the 

restorative narrative in a discriminatory and harmful manner that minimises his actions and 

harm. There is also the potential for the focus to be overly concentrated on the offender for being 

a good person by admitting fault. The women I talked with said validation should be a part of 

restorative processes for the offender, but the line between that and fawning could be difficult to 

navigate. In the Icelandic scenario, some survivors were quite concerned that while the rapist 

admitted publicly to his crimes, he was receiving a lot of positive attention that many survivors 

do not. Men who learn and change after committing such terrible harms are role models in a 

sense, but not heroes. S10 argued that offenders should ―go live [their lives] and don‘t be a piece 

of crap‖ without any expectation of additional benefits or commendations for being a better 

human.  

 Some survivors pointed out that despite misgivings about certain types of offenders, there 

were advantages to engaging in restorative processes for some perpetrators who might not 

otherwise come to a point of being able to acknowledge their harm. In Chapter 6, I quoted S3 

talking about her concerns about sending an offender convinced of his innocence to prison as it 

was unlikely that his time spent incarcerated would lead to anything other than anger and 

bitterness. Even if an offender is trying to avoid responsibility, a restorative process could be 
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more effective in trying to educate men about sexual violence than the traditional adversarial 

system that requires men to deny and reframe their behaviours as justified or normal. A 

restorative process, at the very least, attempts to directly teach offenders about how their 

behaviour was wrong and harmful whereas the traditional court system is not centred on this type 

of education. While not all offenders will benefit from such attempts, S3 stressed that an 

imperfect process can still be valuable.  

 S2 pointed to specific groups of offenders who would most likely be best served by a 

flexible restorative approach: 

In [my] case, I don't know if restorative justice would, with this person, help get what I 

want, which is to truly learn from what you've done and actually how you've impacted 

others with your varying degrees of harm. However, I think there are some people out 

there who are possible with making that growth. It could be an age thing. I'm generalising 

here. Say someone who‘s like 16-18. There's a chance that if you give them that space 

and a lot of structure, the role models, the support, all the necessary ingredients. Give 

them a year intensely with those people and give them continuous support throughout the 

three years, whatever. There's hope. I think that person can grow. If you catch them just 

when it's that enthusiastic whatever, there's a chance. And coupled with you kinda do it in 

a supportive way so that they know that they are not just being judged. But like, hey, let's 

all do this together because as a community, we all just want to be better, right? 

 

The man who harmed S2, as discussed above, had already been through a human rights process 

and seemed unable to accept that his actions were violent and harmful. However, younger 

offenders may benefit from an approach that seeks to help them change with adequate 

supports.
685

 If the end goal is to allow survivors to feel as if they have obtained justice, for many, 
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that requires the prevention of future violence, and there are offenders that they believed were 

capable of learning from a restorative process in a concrete and constructive manner.  

8.3.2.2 The Dangers of Unequal Power Dynamics  

As discussed in Chapter 2, many scholars believe rape is more than just a physical attack: 

it is an abuse of power.
686

 The influence of sexism and a variety of other discriminatory 

assumptions structure the relationship between an offender and survivor. For example, the more 

marginalised a person is, the more likely they will be a target for sexual violence.
687

 Rape myths 

show how the harms of sexual assault are trivialised and seen as an inevitable part of biological 

reality.
688

 Sexual assault as an offence is mired in a toxic set of assumptions and oppressive 

power dynamics between perpetrator and victim. As such, even if a restorative process is 

supposed to be a more positive experience than a traditional court process, S7 worries that ―[no] 

matter how you spin it, there's still this sense, this essence that the accuser still has the power 

over the woman‖. The toxic power dynamics that led to the sexual assault do not disappear just 

because a restorative process is undertaken. These dynamics must be deliberately addressed and 

deconstructed.  

S7 stressed that power should be understood as extremely broad, encompassing 

―economic, emotional, [and] spiritual‖ components. A toxic power dynamic can affect multiple 

parts of a person‘s life. It is a problem that goes beyond stating men have power over women and 

requires one to look at how, where, and to what effect that power is exercised, including more 

than just gender and sex in the analysis.  
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 These toxic dynamics can impact more than the offender in a restorative process. For 

example, S16 warned that, 

I definitely think that all of these gender stereotypes and the gender inequality would 

come into play, but that's just because a lot of it is subconscious. I mean a lot of the 

people that would be leading the restorative justice are probably male. So that bias 

probably comes into play.  

 

The community involved in a restorative process is not immune to inequitable beliefs and 

assumptions about sexual assault. Even those who strive to be as fair and understanding as 

possible may subconsciously adhere to problematic assumptions about this offence and the 

relationship between the perpetrator and survivor. The women I spoke with emphasised the need 

to recognise that power dynamics can arise in a variety of ways in a restorative process and must 

be deliberately and actively watched for. The assumption should be that rape myths and toxic 

power dynamics are as likely to impact an alternative process as a traditional legal proceeding 

unless they are addressed directly.  

 For example, L1 spoke about what she has seen happen in restorative processes in an 

international context: 

Do I agree that there could be another way of accessing justice? Yes. At this point, I feel 

like too many people are talking about it, but too many people have also not seen what I 

have seen. How it plays out [internationally], and the type of cruelty that can happen in 

the process. I've seen a lot of cases where, and it still happens in the States as well, where 

the people in that council would say, "okay, if you were having this relationship for this 

long, where he was also raping you, why don't you just get married?" 

 

L1 saw individuals in power put pressure on survivors to accept the offender into their lives 

permanently. Rather than see the assault as a violation, it was seen as a normal part of a 

relationship, only problematic because the offender and survivor were not married. While it 

might be tempting to suggest that such things do not happen in Canada, plenty of empirical 
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evidence suggests that our legal system and society in general are not free from regressive 

attitudes about sexual assault.
689

 

 S10 spoke of an experience that, while not part of an official restorative process, 

highlights another problem involving power dynamics within community-based justice 

processes. After she was sexually assaulted, the offender, 

was constantly trying to give me this apology letter and I was like no, this isn't about you. 

You don't get to feel better about this. And so he would email me. I blocked his email. He 

got other people to email me. I blocked their email. He got a friend of his who's still a 

mutual friend to hand me a handwritten letter which I immediately threw out in front of 

him and said do not give me anything that was written by him.  

 

The offender wanted to apologise, but in attempting to do so, ignored S10‘s clearly expressed 

desire to halt all communications. His consistent attempts to bypass her wishes, using friends and 

acquaintances to force her into contact with him, were an example of the way that offenders can 

leverage their power against survivors. Because the offender in this case wanted to deal with his 

guilt, he felt it acceptable to harass the person he harmed and he was able to convince others that 

his needs took priority over hers.  

According to S13,   

I'm not really good with specifics, but the thing that I always come back to is a process 

that foregrounds the autonomy of the person who experienced the violence and being 

able to shape their participation in it. Also, I think a restorative system that would respect 

… particular boundaries. Because sometimes I feel like restorative systems melt into, 

okay we go through this process and that's it. That person is just re-welcomed in the 

community just like they were before. But I also feel like a system would have a way of 

respecting particular boundaries that might need to be put around that person's 

participation. That might just be out of safeguarding the safety of other people's 

participation in that space, even if they don't come out of a desire to punish. 
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S13 emphasised the importance of respecting the boundaries that survivors may need from the 

offender and their community after an assault. She brought up questions about how a process 

should be structured so that everyone involved feels safe while still accomplishing the goal of 

healing. She noted that consequences were a natural part of a restorative process, even though 

they were not intended as punishments. For a survivor to heal, she might not want to have 

anything to do with the offender again. Healing does not require that the relationship between the 

offender and survivor return to what it once was. It is very likely that relationship was influenced 

by toxic power dynamics in the first place and returning to something harmful would not be a 

good example of justice. Women such as S10 wanted to be able to say that they no longer 

desired any relationship with the offender without pressure from either him or community 

members.  

Additionally, not every survivor will be able to participate in an open discussion with 

their abuser. This is often a barrier for women reporting sexual assaults in the traditional legal 

system.
690

 While the standard ideal of restorative justice usually entails face-to-face meetings, 

this is an area that may need to be adapted in the context of sexual assault.
691

 S10 stated that, 

because a lot of the time people will have to face their abuser over and over again and it's 

a huge sense of tension and anxiety. So I don't know if having that person there is any 

more helpful. To me it seems like kind of a little bit of a sideshow. 

 

S1 added, 

For me personally, right after it happened, I was in so much pain… I hated them so much 

and thinking about seeing their face made me feel sick. Being in the same room as them 

would have been impossible. I was scared to go to school. I was scared to run into them. 
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 A restorative process that works is one that respects the fact that not all survivors may be 

comfortable having a direct dialogue with the man who assaulted them. Time may help a 

survivor heal enough so that such a personal interaction is possible, but there should be multiple 

options available.  

 Consequently, restorative processes that offer some distance will be important to explore, 

particularly for survivors who still fear the offender. According to S14, 

Say somebody was repeatedly assaulted over and over and over again. I wouldn't want to 

see that individual face-to-face. I don't ever want to see [my abuser] again. At all. I don't 

want to see his face. So like a mediation where it‘s face-to-face? [No.] But a written 

apology would be sufficient. Coming from a victim's perspective, sitting together at a 

table and meeting would not be beneficial.  

 

For S14, restorative justice is something that could be accomplished ―on paper‖. Letters and 

statements could be exchanged, giving the survivor both the distance and time to respond to the 

offender‘s contributions. For some, the immediate nature of a face-to-face meeting might be too 

onerous to handle, but getting a chance to sit with their thoughts and compile responses may be a 

workable solution. S15 added, 

I've read a couple of things that were interesting where you can do restorative justice 

without actually being present if you're the victim. So you could have a victim advocate 

attend instead of you which I think is a really good option.  

 

She believed that instead of requiring the survivor to attend and/or advocate for herself, a third 

party could be a representative for the survivor. This ensures that a survivor can express what she 

needs to without engaging in a process that may be too harmful for her, or one that exposes her 

to further manipulation on the part of her offender. Additionally, this advocate could be someone 
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trained to deal with complex situations of violence such as sexual assault, offering helpful 

education and guidance to the offender and those involved.  

 Another issue involving power inequities brought up by survivors was the need for 

sufficient education to support restorative processes. For example, S13 suggested that ―[everyone 

should] have done an intensive 12 hour session on what sexual assault is, what it looks like, how 

different people respond to it, and just a really intensive [lesson] for everybody unpacking that as 

a start‖. This idea of making sure the individuals involved in restorative processes have some 

education on the unique nature of sexual assault is one that came up over and over in my 

discussions with survivors. For people to be able to address a systemic harm, they must first 

adequately understand why this type of behaviour occurs, what makes it so harmful, and how it 

can manifest in a justice process in ways that may be difficult to recognise at first glance.    

 While restorative processes can be powerful avenues of healing and forgiveness, this 

does not mean that every person who participates in one will have the same reactions. Nor does it 

mean that every participant will need the same things. It is expected that there may be conflict 

between the needs of the survivor and offender, and the inherent power held by the offender 

should not be allowed to sway the process in his favour.  

S10 brought up another important issue which involved the way power dynamics would 

affect more than just the woman directly hurt by the offender. When considering the Icelandic 

scenario, she questioned,  

the inherent power dynamic of having a male voice, let alone somebody who had the 

propensity for violence, even if they have whatever it is reconciled within themselves, 

what had allowed them to perpetrate it. Automatically, I'm like woah, can the female 

identifying, feminine people in that workshop then feel open enough to voice what they 

genuinely want to say then with that person in the room?  
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If restorative justice often includes other individuals from the community, it is probable that 

other survivors will be part of some of these processes. They deserve to be able to participate in a 

process that is designed to mitigate harmful power dynamics as well.
692

  

 

8.3.3 The Need for Consequences 

Punishment is not the overriding goal or focus of restorative justice.
693

 This does not 

mean, however, that consequences cannot be part of these processes and some of the survivors I 

interviewed grappled with this topic. For example, Thordis Elva, the Icelandic woman who 

crafted her own justice process,
694

 did not include punishment in her conception of justice. 

Survivors, as I have noted throughout this dissertation, had very mixed opinions about her 

scenario.
695

 According to S7,  

For me, I think the two aspects of punishment and justice go hand in hand because of 

how the accuser [in the Icelandic scenario] just gave a public statement. For me, that's not 

enough because a public statement with the accuser, it doesn't help the victim in any way. 

He's just giving himself a mirage. He's trying to save his face and his image. And again, 

for me, where's the justice for the victim in that? 

 

S7 was concerned that a restorative process without punishment was merely a tool used by an 

abuser to protect himself from consequences. Additionally, while she respected Elva‘s choice to 

attain justice for herself in this manner, S7 did not believe that most survivors would gain 
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anything from a similar process. She was not convinced that words from an offender were 

meaningful without additional action being taken. 

 On the other hand, several participants did not share these concerns. According to S3, 

when asked about her feelings on the fact that restorative justice does not necessarily involve a 

traditional legal punishment, she stated,  

I have no feelings towards that [a lack of legal punishment] because I don't think that the 

justice system—I don't even want to call it a justice system; it's just the legal system—I 

don't think the legal system effectively addresses sexual assault so the fact that he didn't 

have to go through that, I'm okay with that. It doesn't bother me at all. Some people do 

need a legal form of accountability, but it's not effective or appropriate in all cases. I'm 

totally fine with that outcome.  

 

For some of the survivors I spoke with, punishment was a tool that could be useful, but it should 

be assessed on a case-by-case basis. In particular, it was S3‘s distrust of the legal system that 

made her feel more open to a restorative process in hopes that it might better respond to survivor 

needs. Further, as shown in Chapter 7, the women who participated in my research had very 

ambivalent and conflicted views on punishment overall, so it is not surprising that these 

complicated feelings carried over to alternative approaches to justice as well.  

Most of the women I interviewed argued that a variety of different options should be 

available to survivors depending on their specific needs and desires.  For example, S11 suggested 

that restorative processes should be, 

structured in a way that… somebody, in theory, would sit there and say we could do 

donations or we could do this. Whatever the options are. Doing something productive to 

help them [the offender] acknowledge what they did and repay for that. I think that would 

be good. Because I probably would have just said to him, I don't want to see you go to 

jail. That's what I said before sentencing, when the probation officer called me. I said I 

don't want you to throw the book at him... I would just like to see a variety of different 

options about what we could do and then work together to figure out what the best 

situation, circumstance would be.  
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 For some survivors, making the offender‘s behaviour known throughout the community 

was a crucial need. In the traditional criminal system, the open court principle helps to make 

public the violence that occurred.
696

 In fact, a common criticism of restorative justice is that it is 

a privatised process and the information does not necessarily get released beyond the individuals 

who are directly involved.
697

 On the other hand, some survivors questioned just how efficient the 

open court principle actually is for informing women about dangerous men. When discussing the 

Icelandic case where the offender never had to interact with the legal system, but did end up 

being quite public about his past behaviour, S1 stated that, 

Realistically, him going on tour is almost as bad because his name's out there. If you 

Google him, this is his history now, right? He can't keep this from people. If he went to 

court, he could very well get off scot-free, or do 40 hours of community service or pay a 

fine or whatever, right? And get off from that. Cause it doesn't always make the news. 

 

In the courts, unless a guilty plea is entered, an offender is not required to profess his own guilt. 

Even if a sexual assault case makes it all the way to court, there are thousands of trials that do 

not attract media attention. The court is open in the sense that information is available to those 

who search for it, but the purpose of the open court principle is not to operate as a warning 

system for individuals. While restorative processes may not always inform the greater public, if 

community participants are involved, those most likely to be harmed will hopefully learn about 

what occurred and who must now be held accountable, though this is dependant entirely on the 

structure that the restorative process takes. Further, just because there is currently no system 

within restorative processes for recording and making public the violence that is being dealt 
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with, that does not mean that such a system cannot be created. In the end, the survivors that I 

interviewed wanted to make sure that the person who hurt them had to face the challenges of 

having his behaviour known by others in his community regardless of how this was actually 

accomplished.  

 Public knowledge of the offender was seen as a necessity partly because survivors 

believed that offenders should be monitored due to their violent behaviour.
698

 If the goal of 

restorative justice was healing and behaviour change, then the offender needed to be held 

accountable outside of the structures of the restorative process. According to S11, this would 

include some sort of monitoring by a third party:  

…the community or a mediator or whatever is keeping them accountable and then 

keeping me apprised of what's happening to ensure that. I liked the concept of a probation 

officer that was in theory checking on this person to ensure that they were complying 

with conditions. But if it was like the same kind of idea but checking on someone to 

ensure that they're like... if schooling was involved or whatever they have to do. 

Somebody's checking on them to do that, I think that would be good. 

 

The purpose of this monitoring would not be about disrupting the offender‘s life negatively, but 

empowering him to learn how to change his behaviour. For S11 and several others, the type of 

monitoring offered by the traditional legal system was too focused on punitive aspects. They 

wanted to see monitoring that included opportunities for learning and reform. Despite how angry 

many of the survivors were at the men who had hurt them, they wanted the offender to have the 

support he needed to change and not be a danger to others (even if the survivor did not want to 

be part of this process herself). 
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 S11 also brought up the point that even if she was not a part of the offender‘s attempts to 

change, she wanted to be kept apprised of how he was doing and whether the community felt that 

he was meeting expectations. Within the traditional legal system, the complainant has little right 

to information about the offender once he is released from prison. But for many of the survivors I 

spoke with, justice is dependent on knowing that the offender is no longer a danger to others, and 

that he is at least trying to make amends for the harm that he has caused.  

 Some women believed that part of these attempts at behavioural change should include 

reparations to the community. These can come in many forms, but exist to ensure that the 

offender is giving back positively to the people that he hurt. According to S14, community 

service may be a useful tool, as long as the offender was not working with children or other 

vulnerable people. She believed that having to learn to give selflessly to others may help 

someone develop their empathy, as well as be exposed to positive role models.
699

 

 The survivors I spoke with were cognisant of the fact that not all offenders are going to 

be able to reintegrate with their community, and not all survivors are going to come to a point 

where they feel safe with the offender in their community. In her work life, S10 decided to 

completely cut off a man who had once been welcoming and helpful to her when he harassed and 

abused other women: 

As soon as I found out about what happened, I was like screw him and I cut him off of 

every social media that I had him on. What happened though was that he was kicked out 

of clubs. He was banned. He was not allowed to enter them. 

My wish would be that that would have happened when first it had been discovered. 

Because basically he made it so that the women that he was hurting didn't feel 
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comfortable coming into [the workplace], and they left [the profession] and they were 

brilliant performers who were so competitive and so good at what they did. 

  

As mentioned by S13 earlier, it is important to respect the boundaries that the women who are 

harmed by sexual assault must set to protect themselves. When someone abuses others, one of 

the natural consequences of this behaviour can be that the offender loses access to some of the 

spaces he once inhabited. Acceptance in any community is dependent on respecting certain 

norms, and those who cause deliberate and unnecessary harms to others may find themselves 

excluded and exiled.  

 One final note on consequences goes back to the idea that restorative justice is meant to 

centre on healing, not punishment. Consequences in restorative justice are meant to help provoke 

change, not merely to punish. S5 cautioned against excessive need for punishment and 

vengeance:  

I know somebody who had sexually assaulted two people at the same party and was 

called in on it by both victims. And did a lot of fucking work to fix things. And still does 

a lot of work. And the community wanted nothing to do with it. Just ousted him and his 

wife completely. And refused to hear anything years later. What he did was super fucked 

up. And he's not explaining that away. But the community is just "we want nothing to do 

with you. Nothing at all." And, on the one hand, I understand that because, as a victim... I 

mean, I don't know. I'd have to see. I want nothing to do with the person who violated 

me, but I don't know how I'd feel if he came... 

Interviewer: It's one of the struggles of... if all people who do bad things are monsters. No 

one wants to admit to being a monster.  

S5: Precisely. And that's one of the huge issues around it, and the only way that people 

are actually going to change is if they themselves have a support system and they have 

love and they have people who will support them through the fucking hard work that it is 

to change your behaviours and to recognise that you have been a monster. Which doesn't 

mean you have to continue to be. 

 

For S5, even if a survivor does not want to have contact with an offender, this does not mean he 

should be permanently ostracised from his entire community, especially if he has worked on 
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changing his behaviour so that he does not harm others again. She worried that those who were 

abandoned by everyone around them would be unable to learn and become better people. While 

it is expected that some relationships will be lost when someone engages in violence of this 

nature, S5 believed that treating people as irredeemable monsters was cruel and ineffective at 

promoting positive change. Negative consequences are inevitable in response to sexual assault, 

but a restorative process, she stressed, must still be centred on healing.  

8.4 The Complex Nature of Community in Restorative Processes 

S1: There's so many factors that play into it, it's not just about time and money and energy, but 

the willingness and the cooperation of the bigger community at large. I wanted to take these two 

guys [her abusers] as an example, right? If they are surrounded by other assholes then they 

think this is okay. They can go through all the therapy that they want, but if they don't have the 

right supports in place… 

 

 The concept of community first came up in my interviews as I gave a brief definition of 

restorative justice to the participants which included the idea that community involvement was 

often a crucial part of such processes. This prompted many questions from participants about 

what exactly this meant in practice. The concept of community is a fluctuating term with the 

potential for multiple, competing definitions.
700

 Individuals belong to many groups, and it may 

not be clear which group is the appropriate one to include in a justice process. Whose community 

should be included? Who gets to choose? According to L1, 

Because if you say it should be community-based, great, what does that mean? For me? 

I'm a [racialised
701

] woman. A lawyer, a mother, a [soccer player]. What is my 

community? Sometimes I feel like I belong to a lot of places and sometimes I feel like I 

belong nowhere. I just belong to my little house. 
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Almost all of my interview participants wanted to know more about what the community in a 

restorative process would look like, and this is a question I struggled to answer as the guidance 

given by the literature on this topic is sparse. Oftentimes, research will point to Indigenous 

communities, but neglect to discuss how the lessons from these situations can be applied to 

different situations, particularly those outside of these cultural or social contexts.
702

 

 For some survivors, however, the question of who constitutes the relevant community 

seems more obvious on the surface as their assault occurred within the context of a defined 

group, and that affects both what they wanted to achieve in terms of justice, as well as how they 

experienced the aftermath of the attack. Loss was a common theme for these participants. 

According to S3, 

me and my rapist were both part of a [hobby group] and I was one [of the] central people 

in this community. After the attack, I couldn't go back. It was too painful for me. And he 

also didn't go back for whatever reasons are his own. Which for some reason were not 

brought up, not talked about, not regarded as suspicious? It caused a rift in the 

community. It would have been really nice if we all could have gotten together, me and 

him and the community, so that rift could be repaired. Or at least we could bring 

ourselves to a place where we could move on from it. I lost an entire circle of friends 

because of that. They all supported me, but it was just too painful for me to go back.  

 

Not only was S3 harmed by the attack itself, but she ended up losing her community and a base 

of potential support because of the associations this community now held for her. A space that 

once felt safe, while not openly hostile, became fraught with traumatic memories. Interestingly, 

S3 mentions that the community did not actively attempt to involve themselves in the conflict 

between S3 and the man who assaulted her. While she felt supported, there was no push to 

determine whether the community itself could have a role to play in addressing this violence or 
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preventing future incidents. After all, S3 stressed that ―[when] someone violates another person, 

they are hurting a community… because they are taking that person out of the community‖. 

Sexual assault is not simply a private act, but one that has rippling effects throughout a larger 

group of people. Everyone can suffer from the fallout caused by direct violence perpetuated 

against one person.  

 Similarly, S5 was harmed within the confines of a specific group of people. She 

considered trying to address this violence within her community, but realised that she was 

essentially on her own in terms of trying to craft and complete any sort of justice process. Even 

though her community regularly has ―conversations about how consent incidents or violations 

can be dealt with in restorative justice frameworks‖, there was ―no organisation, no framework 

within our community‖ to handle such situations. S5 believed that some sort of 

restorative/transformative
703

 process would have best addressed the harm caused by her abuser, 

but had no real way of trying to access or create such a process. Even in a community where 

restorative/transformative options were known and discussed, the practical realities were still 

limited. No structure had been created that could allow this group to actualise their alternative 

justice desires. Thus, even if the issue of who the community is can be determined, there remain 

many barriers to productive community participation.  

 Another concern arising from these interviews was over whether community involvement 

could be harmful to survivors. For some, this was a fear that prevented them from even 

attempting to access any restorative justice process. For example, S8 was concerned that the man 

who assaulted her was so powerful and well-respected within his community that she did not 
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think it was likely that anyone would believe her, a woman with far less social capital than her 

abuser. While she could identify the people who would need to be included, she worried that it 

was a futile process that would cause her further hurt via victim blaming and social 

condemnation.  

 Some of the survivors in this project experienced this type of backlash and were actively 

harmed by their communities that refused to take the violence seriously. According to S4, 

I was so so hurt by my community. I just felt so betrayed. And whenever I talked about 

any violence that I'd experienced, there was a joke. There were a couple friends. We were 

both friends with the same guy. And he said, "Oh, I heard that you had to have sex right 

after birth, and it was pretty much rape. Haahaahaa!" I guess that was the first time it was 

ever named as such in a weird way, and I just kinda went I guess that was fine. 

 

S4 shared a friend group with her abuser, and the violence that happened was not something this 

friend group was willing to acknowledge or condemn. As she explained, reactions from her 

friends began with jokes, pushing her to trivialise the violence she experienced. When she 

pushed back, her friends became more outwardly aggressive in an attempt to deny the violence 

of the abuser: 

And then everyone sided against me: I'm crazy, I'm making up lies, he's very likeable. 

Just all the people who just turned on me, and even the people who said, ―hey, call me if 

anything happens‖, and the people I did call, they stopped returning my calls or didn't 

believe me. I felt so absolutely betrayed by that community. 

 

Instead of support, S4‘s community caused her additional trauma. Rather than accepting that a 

person they cared for was capable of violence, they tried to force the victim of said violence to 

be silent about what she had experienced which added to the harm that she suffered and did 

nothing to prevent future violence on the part of the abuser. In fact, by trivialising what had 

occurred to S4, others within the group learned that such violence was likely to be accepted as 

normal, empowering additional abusers and silencing other potential victims.  
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 Given how contentious most forms of gender-based violence are in society and the myths 

that are so prevalent about this type of violence, it is likely these divisions would be common in 

any potential community-based justice process.
704

 Among the challenges of including 

community members is that a process must be able to handle an array of norms and beliefs, some 

of which may not be progressive or survivor-friendly. According to L2,  

it is also completely possible that you'd have… two divergent views expressed in the 

same community. The right result is different for different people or different men. I find 

that it's a conversation that needs to happen in a very concrete way and it rarely is. 

 

Bringing the community into the process does not guarantee that it is survivor-friendly. In fact, 

survivor goals may be hindered by community members with different ideas about how conflicts 

should be addressed. This implies that survivors and their allies are obligated to expend more 

time and energy trying to educate their communities about the harms of sexual assault, as well as 

argue for their specific needs in a justice process. According to S10, 

Just getting the community to the point of saying we've fucked up is a task in and of 

itself. Especially when that messing up brings in money. And then we have to have 75 

conversations with people who are like yeah but [the accused is] a nice guy. 

 

The other problem too is that a lot of the people that fight against [survivor-focused 

justice] are like this is just the way [the industry] is and if you don't like this way of 

operating then you're in the wrong business. 

 

S10 was in the difficult position of being hurt within her work environment, and people profited 

off the systems and structures in place that allowed this abuse to happen. For people who were 

unaffected by the violence, it was a struggle to convince them that sexual assault was a real 
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problem that needed to be addressed. S10 stressed that this type of violence was harming her 

industry, pushing promising individuals out, but the topic remains particularly contentious in her 

community.  

 S13 encountered similar problems in the university system. The problem of sexual 

violence in the postsecondary environment has been a much debated topic in recent years,
705

 but 

several participants in this project spoke about how much they struggled to deal with their abuse 

within their school communities. When speaking about an assault that happened to someone else 

within her program and the subsequent return of the man who committed the assault, S13 stated, 

But even having conversations around [the fact that] he's been readmitted... Some people 

are he should fully be able to come back and participate in campus space and then other 

people not comfortable with it. And then it really quickly develops into nasty accusations. 

All sorts of accusations. People being accused of being supporters of the criminal justice 

system and really carceral because they're asking questions about how this person's 

participation in common space might impact other people particularly while the person 

they assaulted it still a student at the university. It's like there's no space to actually... a lot 

of it is littered with personal relationships. 

 

In this situation, the community was in turmoil, causing even more difficulties for the survivors 

in that space. Thus, communities are not necessarily a bastion of support for survivors, nor are 

they a space in which they always feel comfortable attempting to obtain justice.  

 Once issues surrounding norms and beliefs are sorted out, communities in restorative 

processes must agree on and then implement a response. This is another stage of the process 

where groups struggle given a lack of both resources and useful models for successful structures. 

The traditional criminal law system focuses on a finding of guilt, but rarely goes much beyond 

this conclusion; the system is not designed to engage in systemic changes. What should a 

community participating in a restorative process be expected to accomplish? According to S4, 
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So what is that community going to do? What are we going to promise each other that 

we're going to do to say yes, we're admitting this happens, even if it's sad and ugly and no 

one wants to think of this? It's happening, and maybe we shouldn't be so scared to talk 

about it. Well, I always think that. What is the community doing? Everyone works 

together to figure out what that looks like. Meaning do we have more resources, do we 

have more designated safe places? What are we changing in our workplaces, law-wise, 

and how are we enforcing these laws?  

 

For the survivors I spoke with, the goal for these processes must go beyond merely listening and 

witnessing. While both are important aspects of justice, a key component of restorative justice is 

the idea of healing those involved. This requires behavioural changes that need both community 

support and resources to achieve. What should these goals and behaviour shifts look like? From 

the perspective of survivors, this can vary. For some, they want nothing to do with their assailant 

anymore. Some wish to shun the abuser and to have him face serious social consequences for his 

behaviour. Others want the community not to expel him, but to help him change. 

Perhaps unsurprisingly, given all of these concerns and experiences, survivors stressed 

the importance of ensuring that they had power to define what community should mean in any 

potential justice process. The reasons for wanting this ability are many, but one in particular 

stood out in this grouping of interviews. According to S11, 

I don't know how it would work pragmatically. What community members that you'd 

have? But I remember thinking even in the criminal trial that it was... I hated that his 

family wasn't there. I didn't want to put them through that necessarily, and to this day I 

don't know if he ever even told them. I'm assuming eventually he had to, but to not have 

his family or any of his loved ones or anything that he cares or who cares about him be 

there to see it. That bugged me. All of my friends have to know about this. My family has 

to deal with this. And you get to just pretend this isn't happening in your other life? 

You're charged with this crime, and then you have this outside life that you try to keep as 

separate as possible. So I would like in theory for that to happen. I think it would be 

good.  

 

While there is always a risk that those close to the accused will deny any violent behaviour, for 

some survivors, this risk is worth taking on given the fact that those who love the offender must 
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know about his wrongful actions if they are to help create a space where he cannot deny his own 

culpability and will be supported in trying to change and make amends. While there are certainly 

survivors who would prefer to keep their justice processes quite private, there are also many who 

want to make sure that the perpetrator cannot hide his behaviour, particularly from the people he 

interacts with on a daily basis. 

 The difference for many survivors between a restorative option and the traditional court 

system is often about control. When it comes to the definition of community, survivors want the 

power to name all those involved in the violence, not just the person who committed the sexual 

assault, but those that enabled such incidents or added to the harm incurred by the survivor. As 

S1 detailed, 

I want my teachers to be held accountable too… I'd want the Dean to sit in to see how 

much this hurt me. And people who make decisions about policy to understand. It would 

be a really long process.  

 

… community needs to be involved, but what do we mean when we say community? 

[Are the perpetrator‘s] parents going to be invited to this table? Are my parents going to 

be invited to this table? Are my classmates? What do we say when we say community is 

going to be involved?  Because for me, I want policy makers, I would want school‘s 

upper people there. I would want [the men who hurt me] probably, some of [their] 

friends, probably [their] parents. I want some of my classmates. I wouldn't want my 

parents. I do and I don't want my parents.  

 

One aspect of justice is social accountability. For people to be able to change their communities, 

the community must be exposed to the harmful actions being done by certain members. The 

survivors I spoke with wanted to make sure that their story is not merely public, but that it 

reaches the right people who have the power to help push for systemic changes. This included 

both people who supported them and would help push for transformation, but also the people that 

helped cause the harms and needed to be shown how they were complicit in violence.  
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 This can be especially important in the context of sexual assaults that occur within an 

institution. For S1, she was a university student who was hurt by another student, and her school 

was not prepared to respond to this sort of violence. She wanted to include the people 

responsible for policies that caused her additional harm, something that cannot be done in a 

traditional criminal trial. Community inclusion can offer survivors significant benefits that they 

often do not have access to in the legal system, and many of those that participated in these 

interviews desired a process that allowed for the involvement of a broader array of people.  

 S5 was one of the few interviewees in this project who participated in a transformative 

process. After experiencing a consent violation
706

 at an event she attended, she wrote publicly 

about what had happened and how she felt. This provoked a wider community discussion about 

consent and sexual ethics where community norms were challenged and shifted, and people were 

held accountable for their behaviour. At no point was the state involved and the entire 

conversation was a community-based attempt to police harmful behaviour on the part of its 

members. In fact, the person who hurt S5 was ―ousted from the community for quite a while‖ 

after it was recognised that he had a pattern of violating people‘s consent, then apologising 

without changing his behaviour. This dialogue was complex and lengthy, but did result in actual 

changes within the community. According to S5, she was surprised and pleased by the process, 

stating that she realised ―wow, this can actually work‖. 

S5‘s consent violation happened outside of her local geographic community as she had 

travelled to this event. She described it as a complex situation as what she wanted and what the 

community hosting the event wanted were not necessarily the same things. It was difficult to 
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manage these conflicting needs given her status as a temporary member in that space. This once 

again shows just how complex the nature of community can be. How should 

restorative/transformative processes be structured in light of the often mobile nature of people‘s 

interactions with one another? While S5 was visiting a place far from her home during this 

transformative process, even within local communities people cycle in and out, and this shifting 

nature adds additional difficulties to determining the appropriate group of people to involve.  

8.5 Conclusion 

As criticisms of the traditional legal system increase, people are turning to 

restorative/transformative justice processes as a potential solution to some of the challenges and 

obstacles they face when trying to find redress to sexual assault. The survivors I spoke with, 

however, were conflicted on the utility of these alternative methods of trying to obtain justice. 

On one hand, many of the women I interviewed stressed just how important it was to them that 

justice involved more than just incarceration. They were interested in the focus on healing and 

systemic change in restorative offerings as they wanted to focus on stopping sexual violence in 

general, and they wanted support in trying to move on and heal from the trauma of being 

assaulted.  

 However, even if survivors were interested in novel approaches to justice, they remained 

skeptical of how restorative processes would work in practice. They were concerned about 

duplicating their experiences in the traditional legal system unless these alternative processes 

were survivor-led and involved individuals who were very cognisant of the power dynamics 

inherent in sexual violence. This issue brought about a lot of unease when survivors considered 

the inclusion of community as they did not want to see the offender gain power over a process 

because the people involved did not understand why his behaviour was a problem. They also 
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worried about how a restorative process could ensure that the perpetrator would be held 

accountable. They believed that even though the focus of these processes was healing and 

change, consequences were still something offenders needed to contend with. Survivors argued 

that offenders needed supervision and support, and sometimes they would need to deal with 

unpleasant restrictions or consequences as a cause of their own behaviour. Healing, after all, is 

often not easy or comfortable for anyone.  

 What was most important to survivors was that restorative processes were a choice. They 

wanted those hurt by sexual assault to have a wide array of options for redress, but they also 

stressed that these different approaches should not be seen as better or worse than the traditional 

system. No survivor should be pressured into taking one approach over another. The legal system 

(and related systems) should be flexible and adaptable enough for survivors to be able to choose 

what works best for their circumstances.  
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Chapter 9: Conclusion   

9.1 Summary of Key Findings 

I began this dissertation by highlighting some of the recent public dialogues about sexual 

assault and arguing that, despite the multitude of conversations and protests surrounding this 

issue, sexual assault survivors continue to feel that the legal system is failing them in their 

pursuit of justice. Rather than question trial processes and how they could be improved, I was 

curious about why survivors turned to the legal system at all. Consequently, I conducted a series 

of interviews to better understand what justice means to those who have been sexually assaulted 

and what sorts of redress they are seeking in the aftermath of violence.  

In order to answer my question, I formulated a project using feminist standpoint 

epistemology. Given the gendered nature of sexual assault and the limitations of my research, I 

decided to focus on women-identified survivors. I felt it necessary to speak directly with the 

people implicated in my research question. In order to understand the justice needs of survivors, 

it was imperative that their particular standpoint be centred.  

After working with my data through the lessons of grounded theory, I identified four 

central themes that I used to structure this dissertation: harms and healing, accountability, 

punishment, and restorative justice. In the first, survivors discussed how healing from a sexual 

assault was not only part of justice, but often necessary before they were able to engage with any 

legal aspects of justice.
707

 While some scholars have argued that explorations of legal justice 

should be limited to mostly procedural issues, so much of what I heard from survivors required 
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me to reject such a premise if I was to fully embrace my methodology of standpoint 

epistemology.  

Healing had several components and some accorded with the more procedural rights 

discussed in the justice interest literature that I reviewed in Chapter 1. Survivors spoke about 

how important it was to regain a sense of agency and power in the aftermath of an assault. As 

sexual assault is a crime that denies someone their full autonomy, healing from such an offence 

often requires that a survivor be able to act based on her own needs. This necessitates that she 

also have choices available and be able to manage her actions on her own timeline. Survivors 

highlighted that the current legal system often undermines these needs, throwing them into 

situations that they have little control over, and ones that deny them the full ability to speak their 

own truths given the legal system‘s strict adherence to rules and formalised behavioural norms. 

Survivors also stressed that validation was part of healing. They wanted to be believed by 

the people around them. Many of them wanted others to witness their pain and assure them that it 

was caused by unacceptable behaviour. This applied to friends and family, but also to actors 

within the legal system. While much of the legal system is adversarial in nature, the women I 

talked to wanted to feel respected during situations such as cross-examination. They wanted to 

be able to tell their stories and not be belittled, even if they were challenged. Many women also 

brought up how justice requires some sort of validation from the offender, though most thought 

that such a scenario was unlikely. However, in their ideal reality, they wanted the offender to 

recognise the pain that he caused and to take responsibility for his actions by admitting to his 

wrongs.  

Another aspect of healing that survivors identified was the need for community and state 

support. This included access to necessary healthcare such as therapy and counselling. It also 
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required that society as a whole become better at responding to sexual assault. Survivors spoke 

of a desire for spaces where they could talk about their experiences and not fear being victim-

blamed. Survivors wanted to live in a world where they had easy-to-access resources available to 

them that would help them recover and supportive individuals that did not derail their attempts to 

get better.  

The last healing need that survivors highlighted was that of compensation. Sexual assault 

often results in expenditures that a survivor would not have had otherwise. Whether it be for 

medical care or because they need to move, survivors have costs that they must deal with. Many 

of the women I interviewed talked about how these financial burdens were exceptionally difficult 

to handle, particularly as they were recovering from their assault. For many of the survivors I 

talked with, the CICB was their preferred method of compensation. They liked that they were 

able to apply to the government for help without necessarily having to involve the offender or 

engage in a long, drawn-out legal affair. While some felt that getting the money directly from the 

offender would feel appropriate, several worried that this would have differing impacts on 

offenders depending on their financial stability. 

The chapter on healing ended up being one of the longest in this dissertation, showcasing 

just how important this concept is to survivors. While some of the literature on therapeutic 

justice and procedural justice also supports the conclusion that justice goes beyond the outcomes 

that can be provided by the legal system and incorporates how people feel and are treated, my 

dissertation pushes the concept further. Healing involves outcomes, feelings, as well as material 

realities. Even a well-designed process that treats a survivor with respect will not necessarily 

provide her with a sense of justice if her life remains in shambles after being attacked and she 

has no way of trying to make things better for herself.  
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The second theme that arose from my interview data dealt with survivor perceptions 

regarding accountability. For survivors, accountability was tied deeply to the need for an 

offender to admit to his wrongs and change his behaviour. They wanted to see that the person 

who hurt them was taking steps to ensure that he would not hurt anyone again in the same 

manner. This, they believed, required offenders to take responsibility for their actions. Someone 

who cannot admit to the wrong that he committed would not be able to understand what about 

his behaviour needed to change. To that end, survivors identified education as another important 

aspect of accountability. If an offender was prepared to change, then he should have access to 

resources to help him achieve this. Survivors expressed dismay over the lack of resources 

available for perpetrators, though also acknowledged that not all offenders would benefit from 

educational opportunities even if they were available.  

Aside from the offender, survivors also pointed out that social accountability was 

important, and people needed to be responsible to one another when it comes to reducing and 

preventing sexual violence. Social accountability requires everyone to have a better 

understanding of sexual assault in order to prevent such offences from occurring, or from making 

survivors‘ situations worse with reactions such as victim-blaming. Further, if an offender has any 

hope of successfully changing his behaviour, the community that surrounds him needs to foster a 

space where such reform is possible.  

Another part of accountability for survivors was connected to the idea of protection. 

Survivors wanted to know that they, as well as society as a whole, were safe from an offender‘s 

potential future wrongdoing. They understood that this was often accomplished via 

imprisonment, but noted that sexual assault offenders were rarely imprisoned for long and would 

eventually return to their communities. As such, survivors wanted there to be some sort of 
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monitoring available in hopes that this would reduce recidivism rates. Many women identified 

sex offender registries as a possible method. The women I spoke with wanted sex offenders to 

have to check in with someone actually trained in responding to sexual assault and behaviour 

modification. They wanted offenders to be subject to educational plans and have to prove their 

willingness to change and avoid situations that could lead to criminal actions.  

One particularly interesting finding was that survivors often included themselves in their 

perceptions of accountability. I heard from several women that they felt compelled to report their 

assault because they worried that if they did not then the offender may harm someone else. Even 

if they did not want to engage in a legal process for themselves, several did so because they felt 

responsible for trying to protect others.  

Survivors noted that if they were unable to find accountability through traditional means, 

some of them would make use of public naming and/or shaming to deal with the offender, 

posting about their assault online and ensuring that other people knew what happened and could 

react to the offender accordingly. However, while talking about their stories so openly was 

sometimes the only available tool for a survivor, several worried about how the court of public 

opinion was fickle and impossible to control. A survivor could be hurt by her attempt to enforce 

some sort of accountability in this manner.  

The third theme from my interview data dealt with survivor perceptions around 

punishment. To be accountable, an offender must admit that he has done something wrong and 

this often results in some form of negative consequences. While punishment is not always 

needed for accountability, it is something that people often consider when thinking of justice. 

Interestingly, this was the area in which I found the most variety in opinions. Survivors struggled 

with their thoughts on punishment. For some, they felt it was a necessary part of responding to 
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an offence, but for others, they questioned the purpose and utility. In particular, most of the 

women I spoke with associated imprisonment with punishment and were extremely conflicted 

about their opinions on the matter. Many voiced concerns over whether incarceration helped to 

address sexual assault, made the problem worse, or merely delayed offenders from further 

wrongdoing. 

Survivors were mostly united in being upset about how incarceration is used and applied. 

In a system that relies on imprisonment as one of the central ways of punishing offenders, 

survivors were frustrated with how short sexual assault sentences tend to be. They compared 

sexual assault sentences to those for offences such as murder, talking about how the impacts of 

sexual assault are so devastating that they should be seen as requiring a substantially harsher 

response than what current precedent provides. The women I interviewed also questioned how 

the criminal law system should respond to the fact that there are different types of offenders, and 

punishment that works for one person may not work for another, even if the crimes are similar.  

Another major concern in this area was the anger that survivors felt about their 

experiences. Several women mentioned having violent revenge fantasies. Though they did not 

actually wish to hurt the offender, they struggled with these intense feelings and felt that they 

were not able to express them without others thinking poorly of them. They wanted space to be 

able to talk about the rage and oftentimes violent reactions they had without people assuming 

that they were being hysterical or incapable of a measured, rational response to how to treat the 

offender. Anger also made the topic of punishment difficult as sometimes they desired 

punishment as vengeance, but many felt uncomfortable with their own wishes.  

Finally, survivors talked about forms of punishment other than incarceration. Some 

suggested restitution and discussed how financial impacts could be a punishment. However, once 
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again, several women were concerned that financial punishments would not be equally felt 

among offenders, or that if offenders were punished more based on their financial means, if the 

money went to survivors, it meant survivors would be penalised if they were hurt by a poor 

offender. Another suggestion was to implement employment restrictions on offenders, 

particularly those who used their position of authority to harm employees. Punishment in these 

types of cases could prevent the offender from engaging in some types of work as a consequence 

of their choices.  

The last of the central themes from my interviews involved the topic of restorative 

justice. Conversations about prison reform and abolition are on the rise, and many of the women 

I interviewed were aware of these concepts. While not all of the survivors I spoke with were 

amenable to using a restorative approach in their situation, they believed that alternative options 

such as these should be available. Many had concerns and stressed that restorative processes 

should be designed in such a way as to respond to the unique realities of sexual assault. Several 

noted that the processes should be survivor-led, tying back to the need for agency they felt was 

missing from more conventional legal proceedings. They stressed that while some survivors may 

want to be heavily involved in restorative mechanisms, others may wish to take a more reserved 

approach, or not bother with such an attempt at all.  

Survivors were also concerned about ensuring accountability in a restorative approach. 

They worried about how to determine whether an offender was being honest about accepting 

responsibility for his behaviour, or whether he was playing along because he thought he would 

benefit more from an alternative process than a traditional criminal proceeding. They also 

pointed out that sexual violence often means that unequal power dynamics will be at play 

between the survivor and the offender and that these processes needed to be deliberately 
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structured to prevent offenders from using their power to further harm the survivor. Many 

women also noted that restorative processes would often need to have some sort of consequence 

attached to them. As important as talking through the assault and hearing offenders take 

responsibility were, several survivors stressed that offenders needed to be obligated to change 

and sometimes this could only be done through the use of negative consequences that forced 

them to do certain things.  

Finally, the topic of community in alternative processes came up multiple times as 

survivors questioned who their community was and who they trusted to be involved in such a 

process. Some worried that the community may support the offender instead of the survivor, and 

others did not believe there was enough of a cohesive community to be able to address the issue 

productively in their situations.  

9.2 Next Steps: Some Modest Recommendations  

Throughout this dissertation, I have highlighted the perspectives and experiences of 

survivors as they navigate their path to justice after being assaulted. While it was never my intent 

to create a definitive and exhaustive reform platform based on what I learned, it would be remiss 

of me to avoid recognising some of the possible changes that could be implemented based on the 

conversations I had in my interviews. There are many different types of reform that could be 

undertaken to improve survivor experiences of justice, from an extremely radical tearing down of 

the entire system, to more targeted, liberal changes that would make the current legal system less 

harmful for survivors. In this section, it is these latter changes I am focusing on. Though there is 

always a risk in working within a problematic system founded on discriminatory ideals,
708
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believe that it is possible to make the legal system better even if these reforms do not result in a 

perfect system. Additionally, the recommendations I make do not impinge on fair trial rights or 

any other interests of accused persons. While they are comparatively minor changes compared to 

some of the more radical recommendations made by abolitionists, they would make a substantial 

difference in the lives of women who have been sexually assaulted and would be a step towards 

the creation of a more equitable legal system.   

9.2.1 Improve Offender Education and Rehabilitation Opportunities  

If behaviour change on the part of the offender is one of the most important things that 

survivors believe is needed for offender accountability, then offenders should have access to 

appropriate educational options in order to learn how to stop engaging in harmful actions. 

Education can be a crucial part of encouraging accountability on the part of a perpetrator of 

violence. While offenders that go through a criminal trial hear about how their behaviour is 

unacceptable, this is not always sufficient to generate life-long changes.
709

 Consequently, the 

survivors I spoke with believed that, regardless of how a sexual assault is dealt with, those who 

commit sex offences should have educational options available to help them.
710

  

In the current system, once an offender is given a sentence of imprisonment, he has, in 

theory, access to rehabilitative programs offered in both the federal and provincial prison 

systems.
711

 Both levels of government provide specific programs for sex offenders. For example, 
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at the federal level, the Correctional Service of Canada (CSC) offers four programs targeted at 

sex offenders: high-intensity, moderate intensity, maintenance, and a special program for Inuit 

men.
712

 In these programs, the CSC aims to help offenders understand the impact of sexual 

violence on survivors, unpack the offender‘s beliefs about sexual violence, manage their 

behaviour through understanding their emotions and risk factors, as well as introduce them to the 

foundations of healthy relationships and coping strategies.
713

 Many of the provinces offer similar 

opportunities. These programs are delivered via a combination of individual and group therapy, 

with the length depending on which program the offender enrols in. Offenders may also have 

access to mental health services outside of the rehabilitative programs offered by the CSC, and 

these may include some sex offence-specific treatment as well.
714

 Once an offender is released, 

there are private psychologists and therapists who offer sex offender treatment, though such 

services are generally expensive. There are also programs such as Circles of Support and 

Accountability (CoSA) that exist to support offenders once they have finished their sentences.
715

 

There are three primary issues with the sex offender treatment that is currently available 

within or adjacent to the legal system. The first involves how accessible any of these programs 

actually are for offenders. The Canadian prison system is overburdened and often does not meet 
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the basic needs of inmates, particularly in regards to rehabilitation.
716

 While many different 

programs are available for offenders, they are often obtainable only at certain institutions. For 

example, in the federal system, the high-intensity sex offender program is offered at only four 

prisons in the country.
717

 There are many reasons why a prisoner may not be able to access these 

location-specific programs. Perhaps they wish to stay close to their communities and the 

programs are offered in areas of the country too far away.
718

 Many of these programs have wait-

lists, and prisons themselves are often overcrowded, thus transfers are not always available.
719

 

Some offenders need access to a variety of programs and supports, not all of which are offered in 

the same place. Most critically, offenders do not control where they are incarcerated. Corrections 

Services is in charge of making decisions about where offenders will be housed, and while 

proximity to programs and family are important considerations, inmates have very little input on 
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these decisions. There are also serious problems regarding program access at provincial levels. 

Not all provinces offer robust rehabilitative opportunities or sex-offender specific treatment.
720

  

Difficulties arise in the realm of risk assessments as well. Different programs are 

recommended for offenders depending on how at risk of reoffending they are deemed to be. 

However, are these risk assessments accurate?
721

 Given how prevalent rape myths are within the 

justice system, it is fair to assume that such issues exist within the corrections system as well. If 

offenders are not being assigned the appropriate level of treatment, what implications does this 

have for the outcomes of the programs? Furthermore, do offenders who are deemed low-risk 

have adequate access to education and counselling as well? A full exploration of risk 

assessments and their potential issues is outside the scope of this dissertation, but it is important 

to note that there remain many unanswered questions in the literature and data on this topic.  

The second major issue with these treatment options is determining whether they are 

effective or not. Looking at the academic literature, there is no clear answer as to how useful 

these sex offender treatment programs are in terms of preventing further violence. Most studies 

suggest that recidivism rates for offenders who participate in sex offender treatment are lower 

than for those that do not, but there is substantial disagreement over how valid this data is or 

whether or not the reductions are sufficient.
722
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There are many difficulties for anyone trying to assemble accurate data on recidivism 

rates in this area. One problem that arises in the Canadian context is data collection between 

different jurisdictions and levels of government. It is challenging for any researcher to accurately 

combine different streams of data and know for sure that an offender has not reoffended in 

another jurisdiction. Someone who may seem like an example of effective rehabilitation may 

have committed a sexual assault in another province that was not properly captured depending on 

how the data of each individual province (and/or the federal CSC) was reported.  

 One final issue to address is access to treatment post-incarceration. While maintenance 

treatment
723

 is theoretically available when an offender is in prison, opportunities for treatment 

post-incarceration are scarce unless an offender is willing and capable of paying for private 

treatment. Professional therapy in Ontario is expensive, and publicly funded options are both 

limited and difficult to obtain.
724

 Programs such as CoSA do offer an alternative to the medical 

system and there is some evidence that they help reduce recidivism.
725

 Once again, however, an 

offender must choose to engage with a CoSA group of his own accord, which also means that 

there must be CoSA supports in his community and that he is aware that they exist. 
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 Overall, the educational and rehabilitative opportunities available to sex offenders are not 

nearly substantial or effective enough to do what the survivors I interviewed wanted them to do. 

The majority of the women that I talked to wanted offenders to change. They acknowledged that 

people who commit sexual violence remain part of society and thus needed the chance to learn 

how to stop engaging in violent and harmful behaviours. In order to do this, more robust 

educational and rehabilitative options need to be offered and encouraged both inside and outside 

of prisons.  

9.2.2 Expand Restorative and Transformative Offerings 

Despite the controversies surrounding the use of restorative and transformative processes 

in situations involving gender-based violence, most of the women I spoke with felt that these 

options should exist and be accessible. As discussed in the previous chapter, many restorative 

programs do not include cases involving sexual assault due to the complexity of navigating these 

types of situations. However, there are some examples of restorative processes, such as the 

former RESTORE program in the US, that could be used as a model in Canada.
726

 More funding 

and resources should be dedicated to researching and establishing restorative processes, 

something that both the provincial and federal governments have committed to doing in recent 

years.
727

 Additionally, better efforts should be made at making victims of crime aware of 

restorative opportunities. 

In Chapter 8, I discussed how alternative justice processes can exist both inside and 

outside of the state‘s control. While it is easy to see how governments have a responsibility for 
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processes that are enacted within the legal system, there is still room for government support of 

non-state connected processes. As I noted earlier, justice mechanisms that exist outside the state 

are often labelled transformative efforts, and while they may be quite informal, it is possible for 

the state and society overall to support and encourage such attempts. For example, Leigh 

Goodmark suggests that it is important for community-based justice forums to exist in many 

spaces.
728

 She points to churches and community centres as places with deep local connections 

that are not necessarily associated with the legal system.
729

 This creates a place where people 

who may be wary of police and the courts can go when they have a conflict, and encourages 

social accountability rather than just legal accountability.
730

  

Mimi Kim also talks about the ways in which transformative processes develop most 

often in subaltern spaces, far outside state-centric institutions.
731

 She explains that,  

the criteria for funding and legitimacy in today‘s neoliberal nonprofit and state-driven 

landscape collide with the politics and practices of transformative justice. Transformative 

justice remains locally driven, anti-state, and anti-institutional; therein lies its strength—

and its possible limitations.
732

 

 

While I advocate for increased funding for community-based spaces and processes, Kim would 

challenge whether this is possible given the radical and dynamic nature of transformative justice 

groups, or whether such attempts would result in a co-optation of the politics and promises of 

this form of justice. I think many of the challenges she identifies are legitimate, but I would still 

support state funding if the government remained largely uninvolved in the actual 
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implementation and running of such spaces, keeping the subaltern character of these more 

informal organisations of community intact.  

I envision that these community-based spaces would not be filled with legal actors, but 

with individuals who already work in these organisations who would be trained in the realities of 

sexual assault, from how trauma can affect people, to how to protect and support vulnerable 

individuals during a justice process. Given the concern over the meaning and availability of 

community that I addressed in Chapter 8, the pod system of accountability could be used. Mia 

Mingus describes accountability pods as networks of people who support each other when 

violence occurs, whether they are the survivors, aggressors, or other community members.
733

 

When an incident like a sexual assault happens, multiple pods can be created to support different 

people.
734

 For example, there can be a pod created out of people that the survivor knows and 

trusts or that have experience in dealing with these types of situations and can help the survivor 

deal with the repercussions of the assault. Instead of trying to navigate the confusing system of 

resources that she needs alone, there is a team that can work together to make the experience less 

isolating and difficult.  

It is also important for the aggressor to have a pod as well as he needs to be surrounded 

by people who are willing to hold him to account for his behaviour and to help him learn and 

change.
735

 These accountability pods take the nebulous idea of community and purposely create 

relationships meant to help the people involved heal and recover from what happened. Even if 

the parties involved are not part of a tight-knit community, an accountability pod process helps 
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create connections and fosters a sense of community between people.
736

 While obviously these 

are more informal processes, outside of the legal system, governments can still help support 

these types of justice mechanisms with funding and support for the community-based 

organisations that host them.  

For example, the Ontario provincial government recently gave funding to several 

women‘s organisations to look into and report on alternative justice models for sexual assault. In 

2020, WomenatthecentrE,
737

 one of the non-profits involved in this project, released a report on 

their findings entitled Declarations of Truth. In it, they detailed a comprehensive transformative 

justice approach based on the accountability pod model. In this regime, there would be a survivor 

support team and an accountability support team for the offender.
738

 The survivor support team 

would include one survivor, a trained community support member, and at least one other person, 

and their role would be to emotionally support the survivor, as well as help her with practical 

matters.
739

 This team would also help the survivor craft a Justice and Accountability Statement 

(JAS) which would outline what the survivor needs from the offender.
740

 For example, a JAS 

might require the offender to inform others about his actions, he may need to stay away from the 

survivor and the spaces she often frequents, and/or he may need to commit to some form of 

education.
741

 The survivor would also write a Personal Transformation Statement which would 

outline what she needs for her recovery.
742
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The Accountability Support Team would include a survivor, trained community support 

member, and a transformed aggressor.
743

 This team would help the offender respond to the 

survivor‘s JAS with both emotional and practical support.
744

 The team would also be a model for 

better behaviour that the offender could learn from.
745

 

The report notes that there is no specific timeframe for how long one of these 

transformative processes should take.
746

 What is important is that the survivor is able to guide the 

process to get what she needs, and that the offender is also given the opportunity to learn and 

change. Additionally, WomenatthecentrE envisioned creating a physical space where people 

would have a comfortable and safe environment to work on their processes and meet with 

teams.
747

 Overall, the report was a detailed and workable plan for supporting transformative 

processes in cases involving sexual assault while still remaining largely outside of state 

control.
748

  

Though I have stressed that these transformative projects should remain largely out of the 

state‘s control, the government should exert some oversight into which organisations are granted 

funding. For example, WomenatthecentrE‘s pilot program is a carefully designed attempt at 

providing justice mechanisms based on best practices that they have gathered from others doing 

this type of work. While volunteers are heavily involved in the process, trained community 
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support members are also part of the teams and they will have had education on sexual assault, as 

well as dispute resolution and harm reduction. Institutions such as churches could, as I have 

suggested above, be another powerful arena for community-based justice, but they must first 

show that they are prepared to offer well-structured programs that are not founded on rape myths 

and other inequitable philosophies. Funding should not be given to organisations that cannot 

illustrate how their program will function and be of benefit to both survivors and offenders.  

9.2.2.1 Indigenous Perspectives on Restorative Justice 

Given the intersectional approach of my research, I would be remiss if I did not address 

the connection that is often made between Indigenous Peoples and restorative justice.
749

 While 

acknowledging the Indigenous origins of some of these processes is important, the conversation 

must go further. Simply stating that Indigenous Peoples were once the founders of these 

traditions not only portrays them as people who existed in the past, but often excludes them from 

the theorising and practice of these processes today.
750

 If restorative justice is to be seen as part 

of Indigenous traditions, it must be discussed as such from both a historical and contemporary 

perspective, particularly given the fact that Indigenous legal practices based on restorative 

principles are still actively being used today.
751
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When Indigenous people are excluded from the dialogues on restorative justice, they 

become essentialised in these narratives. Restorative justice becomes the only acceptable method 

of dealing with crime in Indigenous communities.
752

 However, whether a desire for restorative 

justice is prevalent in Indigenous communities (of which there are many with vastly differing 

legal traditions), there must be a contextual approach to applying these procedures. Just because 

a woman is Indigenous should not imply that she must be against imprisonment as a potential 

punishment for the man who sexually assaulted her. Many Indigenous women are hurt by men 

outside of their communities.
753

 What benefit does restorative justice give an Indigenous woman 

when a non-Indigenous man outside of what she considers her community sexually assaults her? 

What reason does she have to commit to a process that will probably change her situation very 

little? Are there structures that can be used to ensure that her race and gender are properly 

considered in these procedures?  

A truly intersectional feminist approach to ensuring that Indigenous women are able to 

obtain justice after being sexually assaulted would involve letting them take leadership over 

developing justice mechanisms that work for them and supporting these efforts.
754

 An 

Indigenous woman who lives in a small Indigenous community may feel that the best resolution 
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after being sexually assaulted would be to help the offender change without banishing him from 

his home as his presence is still important to her. According to research from Statistics Canada, 

charges involving violence against Indigenous women are dropped most frequently when the 

accused is Indigenous.
755

 There are many probable reasons as to why this may be the case,
756

 but 

there is a great need recognise that Indigenous women are the ones best able to identify what it is 

they need after they are harmed. In this particular example, does a woman withdraw her 

complaint or stop participating in an investigation because she still loves the man who hurt her, 

because she feels as if she has no choice as her attacker brings in the majority of the family 

income, or because the community is pressuring her to forgive? Is she trapped between deciding 

what is best for her or for her community?
757

 According to L2, during training for dealing with 

domestic violence in Indigenous communities she learned there was no specific solution that all 

Indigenous women desired. Instead, 

what women were saying is we call the cops and then the next day he's released back in 

the community and the immense frustration with that. And in other places, immense 

frustration with there not being a healing process where you have intensive services to 

bring family [back together]. 

 

What choice would Indigenous women make if they had properly funded options designed to 

support their needs, and if the legal system was designed to deal with crime in a more 

intersectional manner? Survivor needs are best dealt with by offering a variety of solutions, 

rather than imposing an overarching standard of justice that may exclude or even harm some 

victims.  
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Speaking directly with Indigenous people and looking at Indigenous traditions 

surrounding sexual assault shows that historical Indigenous responses to this type of offence are 

far more complex and nuanced than modern narratives often recognise, including actions such as 

corporal punishment, banishment, or even death.
758

 While there was an emphasis on trying to 

heal the community, a variety of different responses could be considered appropriate depending 

on the situation. According to Emily Synder et al, it is imperative that legal theorising on 

responses to sexual violence not cast past Indigenous realities as free from gender-based violence 

as this type of harm did occur, and Indigenous people had methods of dealing with these 

situations that could provide valuable lessons today.
759

 Romanticising Indigenous traditions does 

a disservice to their real historical knowledge, as well the work that Indigenous Peoples have 

done to take these traditions and adapt them to today‘s realities. Thus, when it comes to 

alternative justice, it is crucial that ―[Indigenous] law and restorative justice… not be 

conflated.‖
760

 To really understand the full breadth of what Indigenous laws and legal orders 

have to say about dealing with sexual violence, one must look beyond a single answer. More 

importantly, Indigenous lawmakers and scholars, particularly women,
761

 should be the ones 
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guiding the development of legal traditions in this area.
762

 Non-Indigenous people should not be 

leading these efforts but listening and offering support and resources when appropriate.  

Furthermore, restorative justice, the type that operates within the Canadian state, is part 

of a colonial system. According to Val Napoleon et al, ―the rhetoric of restorative justice usually 

obscures forms of local law‖.
763

 Often, these new, alternative approaches to justice are created 

and controlled by a settler government. According to Aaron Mills, Indigenous laws and legal 

orders are rooted in a completely different set of assumptions and ideals than Canadian laws.
764

 

He argues that ―[one] can‘t simply translate law across distinct constitutional contexts and expect 

it to retain its integrity and thus its functionality‖.
765

 Thus, any conversation about restorative 

justice and Indigenous people must address the issue of sovereignty and Indigenous rights to 
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self-governance.
766

 How can a settler state impose what is supposedly an Indigenous tradition on 

Indigenous Peoples? What nuances and wisdom are lost when Indigenous Peoples are excluded 

from the design of these systems? Only by letting Indigenous Peoples control the development of 

justice processes in their communities can restorative justice be said to be an Indigenous tradition 

rather than a co-opted one.
767

    

 Finally, if restorative justice has its roots in Indigenous traditions, what happens when we 

strip the Indigeneity away from it in order to apply these processes to different groups of people? 

While there are valuable lessons to learn from Indigenous examples of restorative justice,
768

 how 

do we adapt these processes to situations where a close-knit community does not exist or norms 

of social cooperation differ?
769

 While there are processes such as RESTORE, the academic 

literature has not adequately addressed these cultural/community concerns when it comes to 

                                                 

766
 Borrows, supra note 754.  

767
 There are Indigenous communities that are deeply involved in the development and implementation of 

restorative/transformative justice programs for their people (see: Sawatsky, Dickson-Gilmore, supra note 762; 

―Indigenous Justice Program‖ (23 August 2021), Government of Canada, online: 

<https://www.justice.gc.ca/eng/fund-fina/acf-fca/ajs-sja/index.html>). There are many important lessons academics 

can draw from these specific examples that have not yet been fully incorporated within the literature on this subject. 

Too often the discussion of Indigenous perspectives on restorative justice remains vague and non-specific, focusing 

on the theoretical potentials rather than grounding itself in the actual work currently being done. Much of this 

scholarship is written by non-Indigenous individuals as well. See: Snyder, supra note 750; Napoleon, supra note 

673; Deer, supra note 758.  
768

 Hollow Water is an Anishinaabe community in Manitoba where almost every member of the town was impacted 

by generational sexual abuse. Instead of relying on the prison system to deal with the offenders, the community 

crafted a town-wide healing process and sentencing circle to try and deal with the issues in Hollow Water in a more 

systemic manner, without exiling the perpetrators of violence. See: ―The Four Circles of Hollow Water‖ (1997), 

Public Safety Canada, online: <https://www.publicsafety.gc.ca/cnt/rsrcs/pblctns/fr-crcls-hllw-wtr/fr-crcls-hllw-wtr-

eng.pdf>; Katherine Beaty Chiste, ―The Origins of Modern Restorative Justice: Five Examples from the English-
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Canada, 1996); Joe Couture, Ted Parker, Ruth Couture & Patti Laboucane, ―A Cost-Benefit Analysis of Hollow 

Water's Community Holistic Circle Healing Process‖ (2001), Public Safety Canada, online: 
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https://www.justice.gc.ca/eng/fund-fina/acf-fca/ajs-sja/index.html
https://www.publicsafety.gc.ca/cnt/rsrcs/pblctns/fr-crcls-hllw-wtr/fr-crcls-hllw-wtr-eng.pdf
https://www.publicsafety.gc.ca/cnt/rsrcs/pblctns/fr-crcls-hllw-wtr/fr-crcls-hllw-wtr-eng.pdf
https://www.publicsafety.gc.ca/cnt/rsrcs/pblctns/cst-bnft-hllw-wtr/cst-bnft-hllw-wtr-eng.pdf


   

336 

 

restorative justice. These alternative forms of justice tend to be highly contextual and particular. 

Processes must respond to specific situations and groups of people.  As stated by one of the 

lawyers that I spoke with, ―there is a long history of people engaging with [restorative justice], so 

there's a lot of organic knowledge which is transferred from one generation to another‖. 

Exploring the often very specific cultural underpinnings of these methods of justice is a crucial 

part of understanding why they may or may not work in a given situation, and how to implement 

them more successfully. This requires significantly more research on the part of academics and 

policy-makers to more concretely grasp the nuances of how these justice processes have worked 

both historically and currently.  

 One final point to consider is the fact that the survivors in this study did not bring up 

Indigenous issues. In fact, survivor conceptions of restorative justice did not often match what is 

generally considered to be an Indigenous model.
770

 Most of the women I spoke with focused on 

individual processes such as mediation and case conferencing, or saw community involvement as 

an act of witnessing rather than participating. Given the sheer amount of focus that Indigenous 

restorative traditions receive in the academic literature in Canada, it is interesting to note that this 

was not an issue that the individuals I interviewed felt compelled to talk about. In fact, most 

participants lacked much in-depth familiarity with the concepts of restorative justice, let alone 

with the complicated cultural nuances surrounding the issue. From an intersectional perspective, 

there needs to be substantially more public education and engagement on this subject in order for 

a well-informed discussion to occur.  
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9.2.3 Increase Access to Compensation  

One of the most consistent comments I heard from survivors was the importance of 

financial support in the wake of a sexual assault. Almost every woman I spoke with talked about 

the significant monetary repercussions they suffered after being attacked, from the costs of 

therapy to the loss of income from missed days of work. Simply put, being sexually assaulted 

costs money that a survivor would not have needed to spend otherwise, and many struggle to pay 

for these expenses. Perhaps unsurprisingly then, the CICB was a popular program among the 

women I interviewed. The tribunal allowed them to apply for needed funds without also 

requiring an expensive, adversarial process. Unfortunately, just as I was finishing my interviews, 

the Ontario government announced that they were going to replace the CICB with a different 

compensation regime called the Victim Quick Response Program+ (VQRP+).
771

  

The VQRP+ represents a massive shift in how compensation for victims of crime is 

handled in Ontario and the significant reforms to this regime are meant, according to the 

Conservative government, to address some of the long-standing issues with the CICB.
772

 The 

CICB was an important and popular legal entitlement, though it was forced to consistently deal 

with a larger number of cases than it had the capacity to address, leading to significant delays in 

processing claims.
773

 During the worst years, the tribunal could take up to 3 years to address and 
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resolve a claim,
774

 though more recently, applications tended to be resolved within twelve 

months and emergency medical funding was also available when needed.
775

 Delays on the part of 

the tribunal could be partially explained by the fact that claims involving an on-going criminal 

proceeding could not be finalised until the criminal process was finished.
776

 However, most of 

the CICB‘s troubles were attributed to a lack of adequate funding, leaving the tribunal with too 

few staff and resources for the sheer quantity of need that it was trying to fulfil.
777

  

As a result of a scathing report from the Ombudsman of Ontario in 2007, funding for the 

CICB was increased, and a second program, the Victim Quick Response Program (VQRP)
778

 

was created to help victims of crime with immediate expenses.
779

 However, calls for reform and 

increased funding of the CICB continued over the years.
780

 

Rather than an expansion of the compensation opportunities available to victims of crime, 

the introduction of the VQRP+ represents a significant diminishment of available resources. The 

VQRP already provided immediate, although limited, financial assistance for victims of crime, 

and the VQRP+ does little to address the magnitude of what the CICB offered. The government 

stated that the VQRP+ would respond to victim needs swiftly and with fewer bureaucratic 

delays, but many interest groups were quick to criticise the new program.
781
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One of the most significant changes was that this new program drastically limited the 

amount of money available to individuals, as well as what that money could be awarded for. 

Under the CICB, victims of crime were eligible to receive up to $25,000 and most of the awards 

given were in recognition of the pain and suffering experienced by the victim of crime.
782

 For 

example, in 2017/2018, compensation for pain and suffering amounted to over 90 percent (or 33 

million dollars) of the funds awarded by the CICB.
783

 Under the VQRP+, however, pain and 

suffering awards are no longer permissible. Instead, the focus is on immediate essential needs 

that can be easily identified, such as short-term counselling.
784

 However, in another difference, 

while the CICB also covered counselling claims, the VQRP+ caps the amount a victim of crime 

can claim for these services at $1000.
785

 Given these changes, the amount of money that 

survivors can claim under the new regime is substantially less than what was available under the 

CICB and the awards are restricted to a narrow range of services and expenses.   
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Under this new regime, a crime generally has to be reported to the police before a person 

can make a claim to the VQRP+, though in some cases reporting to other victim service agencies 

will suffice.
786

 In my interviews, many survivors stated that the fact that they were not required 

to report their assault in order to access funds from the CICB was incredibly influential in their 

decision-making process. Survivors are very aware of how difficult police investigations and 

criminal trials tend to be, but they may still want some form of external validation of the pain 

they have experienced. Furthermore, many survivors need money to cover the expenses that they 

have incurred from their assault, and civil trials are often too expensive or risky to rely on, on top 

of the fact that they reintroduce the adversarial element to the process. The CICB was seen as a 

gentler process with tangible benefits to the women I interviewed. 

VQRP+ requires survivors not only to report their assault, but to do so quickly, 

sometimes within 45-90 days of the crime having occurred depending on the funding being 

applied for, something that many women find difficult or impossible to do.
787

 According to the 

government, VQRP+ funds are meant to provide immediate, short-term help to victims of crime, 

thus the limited deadlines.
788

 However, the VQRP program already existed in conjunction with 

the CICB, making this an unnecessary reform that causes additional harm to survivors of sexual 

assault. Several of the survivors I spoke with applied to the CICB months or even years after 

their assault.
789

 For some, it was because they did not learn about the existence of the CICB for a 
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long time. For others, they were not emotionally prepared to confront the realities of their 

assault.  

These new time limits will have devastating impacts on more marginalised women. 

Women experiencing violence may not be able to safely apply for such a program until they have 

escaped their abuser. Migrant women new to Canada may not know much about the options that 

they have yet, or there may be language barriers preventing some women from accessing 

information about the program. Under the CICB, there were no time limitations for bringing a 

forward a sexual assault claim,
790

 so women were able to access needed funds without being 

beholden to an arbitrary schedule. By introducing an extremely limited time period in which to 

make claims, the VQRP+ decreases the number of people eligible for this help without any 

regard as to why they may be delayed in making a claim and offering no alternatives to those 

who exceed the time limits. While the timeframes to process VQRP+ claims are supposed to be 

much faster, with the goal of getting funds to victims within days of application, the CICB could 

have offered faster response times as well if properly funded.  

The VQRP+ is also just a program, not a statutorily-based tribunal like the CICB was. 

There is no governing legislation for it, making it extremely easy for the government to change 

the rules or eliminate the program entirely without the oversight of the legislature. This 

essentially removes the statutory basis for victim compensation in Ontario. Further, as there is no 

governing legislation and associated regulations, it makes it difficult to determine what the 

program actually covers. Even on the official provincial webpage for the program, individuals 

are told to contact their local VQRP+ service provider for more details about the supports 
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available under the program, and many of these organisations have limited and/or conflicting 

information about what the VQRP+ covers.
791

 

One potential benefit of the VQRP+ is that it is an entirely administrative program. The 

CICB was a quasi-judicial body and victims of crime were required to submit substantial 

amounts of evidence to prove that they suffered harms from the commission of an offence. In-

person hearings were sometimes required to help the board assess claims. The CICB had been 

criticised for this model as it not only placed an additional burden on victims of crime, but it also 

increased the time it took the board to assess a claim as the evidence needed to be reviewed and 

evaluated.
792

 While survivors may find it easier to submit a claim under the VQRP+, the lack of 

supporting evidence or an impartial adjudicator is one way that the lower compensation amounts 

can be justified. Additionally, a large portion of CICB claims were dealt with via documentary 

hearings. It remains to be seen whether the supposed benefits of the administrative model will 

actually result in many positive changes for victims of crime.  

Given what I have learned from my interactions with survivors as well as the 

government‘s claims of concern about how sexual assault is handled in Ontario, I believe it is 

extremely important that the mandate and scope of the CICB be resurrected. The proper way to 

address the issues faced by this tribunal was with additional funding and resources, not by 

limiting what compensation victims of crime have access to. If the government wishes to help 
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survivors as they are currently claiming is an important policy goal for them,
793

 then they must 

increase the resources available to them, not diminish them.  

9.2.4 Provide Comprehensive Support and Coordination for Survivors 

Another key theme emerging from my interviews was how difficult the legal system is to 

navigate for survivors, particularly in light of how little connection there is between the various 

services and supports survivors need to access, both inside and outside the legal system. Many of 

the lessons that can be drawn from this dissertation stress the need for comprehensive, accessible 

services and supports. Survivors access a great number of services as they recover from being 

assaulted, and their needs are broader than what can be offered in a criminal or civil court, or 

through statutory compensation schemes and administrative tribunals. All of the different 

institutions offering support need to be structured in such a way as to allow survivors to flow 

through the services that they need as they require them. According to L6: 

My own view about structural reform is that we need to take a page out of best delivery 

of public healthcare. You walk into an ER or you walk into a doctor's office and the first 

thing they do is assess what you actually need. And then they deliver the service tailored 

to the need. We kind of do it in just a ridiculous way, in terms of public delivery. You 

want to come forward with sexual assault allegations? Okay, we got the criminal justice 

system. That or basically nothing. You're on your own. You walk into an ER. We've seen 

you. You want open heart surgery? But doc, I got a stubbed toe! But all we do is open 

heart surgery! Do you want it or not? 

 

While the medical system is certainly not flawless when dealing with survivors, the concept of 

assessing a survivor‘s needs and guiding her in the appropriate direction is an important one to 
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victims-of-crime>.   

https://www.canada.ca/en/department-justice/news/2022/07/better-access-to-justice-for-ontario-victims-of-sexual-assault-intimate-partner-violence-and-those-who-have-experienced-workplace-sexual-harassment.html
https://www.canada.ca/en/department-justice/news/2022/07/better-access-to-justice-for-ontario-victims-of-sexual-assault-intimate-partner-violence-and-those-who-have-experienced-workplace-sexual-harassment.html
https://news.ontario.ca/en/release/1000812/ontario-strengthening-supports-for-postsecondary-students-reporting-sexual-violence-or-harassment
https://news.ontario.ca/en/release/1000812/ontario-strengthening-supports-for-postsecondary-students-reporting-sexual-violence-or-harassment
https://news.ontario.ca/en/release/1001127/ontario-supporting-victims-of-crime
https://news.ontario.ca/en/release/1001127/ontario-supporting-victims-of-crime
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consider when thinking about reforming support structures. Many options need to be available to 

fit individual needs, and no one should be denied necessary care because of cost or ignorance of 

their existence.  

Models for this type of wrap-around service approach already exist among many 

community and/or emergency service providers. For example, the Barbra Schlifer 

Commemorative Clinic
794

 in Toronto and Luke‘s Place
795

 in Oshawa are both primarily legal 

agencies that help survivors access a variety of services in the aftermath of violence. While 

neither place can provide every single service a survivor needs, their staff are highly trained in 

knowing what supports are available even outside of their institution and how survivors can 

access them.  

 Part of ensuring that survivors can obtain justice means creating opportunities for them to 

become informed about their choices. The ILA is a good example of an important program that 

helps survivors understand and navigate their options in the aftermath of an assault. Most of the 

lawyers I spoke to who took on ILA cases told me that they spent a significant amount of their 

time simply walking their clients through the various options available, what they entailed, and 

how likely the case at hand was to succeed. While it may sound like a simple, obvious 

suggestion, given the number of survivors I spoke with who were unaware of the various choices 

available to them, it is incredibly important that survivors have easy access to information about 

all existing resources and services. While almost everyone can identify the potential use of 

criminal law against an offender, victim compensation agencies, employment protections, and 

different legal challenges were not as widely known or understood by the women I spoke with, 

                                                 

794
 Barbra Schlifer Commemorative Clinic, online: <https://www.schliferclinic.com/>.   

795
 Luke's Place, online: <https://lukesplace.ca/>.   
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and several wished that they had been informed of different options than the ones that they ended 

up taking.
796

  

 The survivors I interviewed stressed that this type of information needed to go beyond 

criminal law and even beyond the legal system itself. They thought that lawyers should be aware 

of and ready to refer survivors to other sources of aid and healing as needed. They wanted 

different services to stop acting as silos as it prevented survivors from accessing needed 

resources and information in a timely manner. An ideal system for the women I spoke with was 

one that embraced interconnectivity and communication to facilitate a comprehensive response 

to a survivor‘s needs. While no professional will be an expert in another‘s field, communication 

between different systems is important. The use of social workers could be a good way of 

facilitating survivor needs across a variety of systems without expecting, for example, lawyers to 

fully understand the complexities of the medical system.  

9.3 Future Research Possibilities and Current Contributions 

As outlined in Chapter 1, the literature surrounding the justice needs and interests of 

survivors is still being developed, and additional research is needed. There is no way to fix the 

problems with the legal system and sexual assault law without addressing what it is that 

survivors want to achieve when they access a legal process, and to do that properly requires 

                                                 

796
 For example, one legal process that I have mentioned a few times in this dissertation, but have not explored in 

depth is human rights claims. While not the most common choice for survivors, human rights claims have been 

brought up in several conversations about sexual assault lately as a way of trying to improve the experience of 

survivors through less adversarial and harsh processes such as criminal trials. For example, the Women‘s Legal 

Education and Action Fund (LEAF) advocates for the use of a human rights framework in their latest report on 

technology facilitated gender-based violence (much of which can be classified as sexual harassment). See: Cynthia 

Khoo, ―Deplatforming Misogyny: Report on Platform Liability for Technology-Facilitated Gender-Based Violence‖ 

(2021), Women's Legal Education and Action Fund, online: <https://www.leaf.ca/wp-content/uploads/2021/04/Full-

Report-Deplatforming-Misogyny.pdf>.  This is a sentiment echoed in the Final Report from the National Inquiry 

into Missing and Murdered Indigenous Women and Girls when dealing with the violence, including sexual violence, 

faced by Indigenous women and girls. MMIWG, supra note 159 at 181.  
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listening and talking to survivors themselves. This dissertation is meant to help start filling the 

gaps that exist in this area, particularly in Canada, where little justice interests work has been 

done from the perspectives of survivors.  

However, no dissertation tells the full story about a topic, and there are a few areas I did 

not cover that deserve additional focus. For instance, given the intersectional aspirations of my 

work, it is imperative that future research looks into the justice needs of a broader array of 

people. While my sample was fairly diverse for the number of individuals that I spoke to and the 

limitations that I set, it was still a relatively small sample. I can point to many commonalities in 

the needs and desires of the survivors that I talked to, but women as a group are not a monolith 

and future researchers should be careful to assess different perspectives.  

For example, as I discussed in Chapter 4, given certain methodological considerations, I 

was not able to have a fully diverse sample in regard to sex and gender variances. Future 

research needs to be conducted on the justice needs of anyone not falling under the umbrella of 

woman-identified survivor, including actively seeking out the perspectives of both trans men and 

women, cis men, and non-binary individuals. Race is another area that I believe requires 

additional probing. In particular, only one person in my interviews identified as Indigenous, and 

given the levels of violence that Indigenous people face, as well as the way that Indigenous 

methods of justice are discussed in relation to sexual assault, it is vital that research includes 

Indigenous people. 

The divide between rural and urban areas is another factor I was not able to look at 

deeply. People‘s lives differ dramatically based on where they live and the communities that they 

are part of. It is important not to assume that the justice needs of someone in a larger centre like 
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Toronto, where I did most of my interviews, will match those of someone in a smaller, more 

rural area.  

Another area of research that was outside the scope of this dissertation, but that greatly 

interested the survivors I spoke with, was the need for a better understanding of how to 

encourage the rehabilitation of sex offenders, as well as the need to provide adequate resources 

for such a task. One of the primary justice needs of survivors, both from my research as well as 

what others have done internationally, is to ensure that offenders do not commit sexual assault 

again. As I outlined in earlier in this chapter, rehabilitation programs are limited in Canada, and 

the subject remains exceptionally under-researched. Survivors stressed that they wanted there to 

be opportunities and resources available for offenders to learn how to change their behaviour. 

Most felt that it was important to give people a chance to rehabilitate themselves rather than 

languish in prison, but did not feel that it was possible in the current legal system.  

While no academic work can be fully comprehensive, I believe this dissertation provides 

a significant contribution to the literature on the justice needs of survivors. It is the only 

Canadian data on this subject thus far, and while many of my findings complement and expand 

upon those in other countries, it is always important to explore the idiosyncratic differences that 

arise because of different legal systems. 

I also founded this project on standpoint epistemology and tried to highlight the voices of 

survivors as much as possible. As such, this dissertation features lengthy interview quotes that 

provide a deep and rich qualitative exploration of the subject that goes far beyond what most of 

the literature in this area was able to do.  

Most importantly, because of my use of standpoint epistemology, my work has a much 

broader definition of justice than other scholarship on this topic. The survivors I spoke with did 
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not limit their comments and thoughts to just the criminal law, nor even only to the legal matters 

of their situations. In order to fully understand their justice needs, I tried to respect this broader 

approach as much as possible when compiling my results. Consequently, this dissertation takes a 

much more expansive view of justice than would typically be taken by legal scholars. Instead of 

trying to fit what survivors were telling me into categories of legal interests that I already 

understood, I allowed the concept of justice to grow. While not every vision of justice I explored 

in this paper can be, or even should be, turned into concrete law reform, it is important to think 

broadly and imaginatively about what people want the legal system to be instead of trying to fit 

their dreams into what exists.  

In taking such an expansive approach to justice and thinking deeply on the topic, I began 

to critically assess what I thought of as legal justice as well. It was easy for me to see how 

criminal or civil trials fit within the legal regime and how survivor justice needs were implicated 

in these processes. However, these are only two legal processes in a system that offers a 

significant array of options. Survivors touched on human rights applications, university 

regulations, and professional regulatory agencies, all of which are directly part of the legal 

system, or are governed by pieces of legislation providing survivors with certain types of redress. 

One of the most important aspects of justice that I uncovered was the need for a legal entitlement 

to financial compensation. I wrote extensively in Chapter 5 about how important it was for 

survivors to have access to money to heal. For some, having the appropriate funds to recover 

from the violence they endured was a crucial part of justice, even without considering other legal 

remedies. I did not see financial compensation brought up in any detail as a legal entitlement in 

other scholarly literature, despite the fact that there was, at least until recently, a statutory basis 

to recompense for victims of crime in Ontario. Given how much survivors emphasised the 
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importance of monetary supports as essential to recovery from sexual assault, I believe this 

highlights a significant missing piece in the current literature.  

9.4 Conclusion 

When I started this project, I was focused on the legal aspects of justice. I struggled to 

reconcile my thoughts about the way that sexual assault was mishandled in the traditional 

criminal courts with the knowledge that a carceral system is not necessarily one that solves many 

of the problems I was observing. I was also frustrated with the focus on restorative and 

transformative justice processes in the media and among colleagues as if these new approaches 

could be a panacea for all of the faults plaguing how the law deals with sexual assault. As I 

worked on formulating a research question to structure my work around, I realised that I needed 

to talk with survivors to get a sense of what it is they wanted from the nebulous concept of 

justice before I could answer any of my other questions.  

Over and over I heard from women that all aspects of the legal system were failing them. 

Few believed that they could achieve any sense of justice given their limited choices and the 

frustrating lack of connections between services and resources that they encountered. I heard 

about ineffective Crowns, cruel cross-examinations, clueless universities, indifferent regulatory 

agencies, inaccessible medical treatments, and hostile work environments. It became clear to me 

that justice was something that reached far beyond what criminal law could offer and that the 

answers to my queries were much broader than I originally anticipated.  

Justice, as I learned through my interviews, is an expansive concept. It is more than harsh 

penal sentences and better police investigatory practices, two of the more common 

recommendations when it comes to improving the experience of survivors in the criminal 

system. Instead, I found myself going back to McGlynn and Westmarland‘s ―kaleidoscopic 
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justice‖.
797

 They described justice as a ―lived, ongoing and ever-evolving experience and 

process, rather than an ending or result‖.
798

 As I listened to survivors I realised justice was not a 

singular goal that they were searching for that could be achieved through one process. Even 

those who engaged with the legal system in various capacities and were successful found 

themselves feeling unexpectedly hollow and unsatisfied. Justice required the interaction of 

multiple systems over the course of a long, undefined period of time. The siloing of many 

services, legal processes included, from other areas hurts survivors.   

Kim speaks of the current time as a ―moment of hegemonic rupture and a fleeting 

opportunity for radical change‖.
799

 Discourse about the harms of the carceral state are achieving 

critical mass, people are demanding change in regards to sexual assault, and there is a great deal 

of energy being directed towards drastic transformations to the way that we live our lives and 

interact with one another. While the suggestions that I have made in this chapter are perhaps 

more connected to the neoliberal state than would be advocated by Kim, I believe she is correct 

in stating that the legal system and the way humans deal with interpersonal violence has reached 

a point where progressive disruption is possible.  

However, as a scholar who is legally trained, I cannot dismiss the importance of 

reforming the system that exists. Despite the many faults of the legal system that survivors 

identified in my interviews, they also pointed to a number of positive interactions and 

compassionate and helpful legal actors who changed their lives. My research has shown me how 

important it is to push for change in as many different ways as possible to serve the great 

diversity of needs that survivors have after being assaulted. I believe it is possible to support the 
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 McGlynn & Westmarland, supra note 23 at 186.  

798
 Ibid.  

799
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subaltern spaces where transformative justice often exists, while also trying to improve the 

traditional legal system by embracing restorative principles and philosophies.  

Most importantly, I hope that this dissertation shows the power of listening to those most 

affected by issues before attempting reform and change. Speaking with survivors often made me 

angry at systems seemingly designed without consideration of the needs of actual human beings. 

Yet despite the painful stories, I am ending this project with hope for a better future. The stories 

that women shared with me were ones of grief and sorrow, but they also illustrated just how 

resourceful, resilient, creative, intelligent, kind, and strong these women are in spite of the harms 

that they have experienced, both from being assaulted and from the indifference of the systems 

meant to help them. They helped me broaden my understanding of justice beyond just the law 

and uncovered spaces for disruption that I had not considered before. My goal with this 

dissertation has been to highlight survivor experiences and wisdom to show the failures of the 

legal system when dealing with sexual assault, but also to underline the places where reform, 

both radical and liberal, can fundamentally alter and improve access to the kaleidoscopic realities 

of justice for survivors. 
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Appendix: Interview Materials and Documentation  
 

A. Interview Guide: Survivors 

 

Introductory Questions for Survivors  

1. Begin with introductions and conversation about project  

2. Provide consent and demographic forms 

a. Start with consent document. Discuss main issues outlined on form, particularly 

the fact that participants can stop at any time or refuse to answer any questions 

during the interview or on the demographic forms 

b. Discuss any questions participants may have about either document 

3. Outline structure of interview – Begins with general case scenarios and moves into more 

direct questions about participant experiences and opinions 

a. Reiterate that participants may choose to stop at any time or not answer questions 

that they do not wish to respond to 

Case Scenarios (For all participants) 

1. NB: Warn participants that case scenarios include short descriptions of sexual violence 

Scenario: An employer sexually assaults a female employee multiple times over the 

course of several months, beginning by forcefully kissing her, groping her over and then 

under her clothing, and culminating in non-consensual penetrative intercourse. He 

threatens to fire her if she resists or reports him. After several months, she goes to the 

police and he is charged and prosecuted. He submits a guilty plea to the courts.   
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a. In your ideal world, if you were a judge, what sentence would you give the 

offender? You are not restricted to using only the current laws on sexual assault. 

You may apply any sentence you deem just.  

i. What are your reasons for choosing this sentence? 

ii. Do you think the sentence(s) that you‘ve described offer(s) satisfactory 

justice for the survivor? 

1. What about from the perpetrator‘s viewpoint? 

2. What about the concerns of society as a whole? 

3. If you have identified differences in how these groups perceive 

justice, are these differences reconcilable?  

b. Next, we‘re going to talk about how you might change your hypothetical sentence 

depending on the facts of the case.   

i. Would your sentence change if the perpetrator did not plead guilty and 

instead a full trial took place? If so, how? 

ii. Would your sentence change if the perpetrator did not engage in non-

consensual penetrative intercourse with the survivor? The scenario would 

still entail non-consensual kissing and groping both over and under 

clothing. 

2. Recently, a woman from Iceland went public about how she dealt with the repercussions 

of a sexual assault committed by her boyfriend when she was a minor. It was a singular 

occurrence that happened while she was incapacitated by alcohol, unable to respond. 

She remembers him taking her home and having penetrative sex with her body for two 

hours while she was not fully conscious. She did not report her abuser to the police and 
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instead corresponded with him for eight years, then met him in person to discuss the 

assault. Her purpose in doing this was to understand what happened, to feel as if her 

abuser had accepted responsibility for his actions, and to forgive him so that she could 

move past this part of her life. In the end, she felt as if she had reached a just conclusion 

for her trauma as the perpetrator acknowledged that what he did was wrong, apologised 

and seemed genuinely remorseful and horrified by his actions, and validated her 

experiences of harm. 

a. How do you feel about this woman‘s version of justice for sexual assault? Do you 

think that you would find such a process satisfactory? Why or why not? 

b. What do you think about the fact that the perpetrator in this case never had to 

interact with the justice system? 

i. How important is punishment to your conception of satisfactory justice for 

sexual assault?  

ii. What form should punishment take? 

3. There are many things that survivors will consider when deciding whether or not to report 

a sexual assault to the police. Some of these things might point towards reporting, others 

in the opposite direction. What were the various push and pull factors that you considered 

when deciding whether or not to report?  

a. Probe: For example, did you consider any of the following? 

i. The experience of the trial process 

ii. The outcomes/sentences available or likely to be applied 

iii. The costs, both emotional and financial 

4. Were there other avenues of justice that you considered pursuing or decided to pursue? 
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a. Confirm whether aware of, considered, or pursued a civil action or CICB claim 

b. If participant engaged in a Human Rights complaint or a non-legal avenue of 

justice, probe for details about these offences, why they were chosen, and whether 

they contributed to a sense of justice. 

Questions for Survivors Who Have Engaged with the Criminal Justice System  

1. Can you describe how extensive your interactions with the criminal justice system have 

been? In other words, how did they start and where did they end? 

a. Why did your interactions with the justice system stop?  

i. Probe: Was it because of the end of a trial, your complaint was unfounded 

by the police, you decided to stop participating, or a guilty plea was 

entered, etc… 

b. If you chose to stop participating, why?  

2. Thinking back to when you first engaged with the criminal justice system, what were 

your aims/objectives? What harms were you trying to address? (Probe: Incarceration of 

the offender, public support, money, therapeutic benefits, opportunity to tell story, have 

experience validated, etc…) 

a. Were you able to achieve any of these aims and/or adequately address the harms 

that you experienced? 

b. If what you expected/desired from engaging with the criminal justice system did 

not occur, what happened instead? 

c. What were the results of your engagement with the criminal justice system? 

Where these results satisfactory to you? Why or why not? 



   

409 

 

d. Did anything remain unaddressed after your engagement with the criminal justice 

system?  

3. If one of your friends was considering engaging the criminal justice system after being 

sexually assaulted, would you encourage them to take this route given your experiences? 

Why or why not? 

Questions for Survivors Who Have Pursued a Civil Claim or Been to a Criminal Injuries 

Compensation Board 

1. What were the various factors that led you to pursue a civil claim/CICB hearing instead 

of or in conjunction with a criminal complaint?  

2. What was the outcome of your participation in a civil claim and/or CICB process? 

3. Did your civil claim contribute to your sense of whether justice had been achieved after 

sexual assault? Why or why not? 

4. Does your CICB award contribute to your sense of whether justice has been achieved 

after a sexual assault? Why or why not? 

a. Probe: How do you feel about the fact that the perpetrator does not provide the 

compensation in the CICB regime? 

5. If participant has commenced a civil trial or CICB hearing, as well as a criminal trial: 

a. How did your civil claim/CICB hearing compare in terms of processes and results 

to the criminal trial?  

b. Do you feel you have achieved satisfactory justice with the combination of these 

approaches? Why or why not? 
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Questions for Survivors Who Have Not Pursued a Civil Claim or Been to a Criminal 

Injuries Compensation Board 

1. You mentioned earlier in the interview that you had contemplated but decided not to 

pursue civil or Criminal Injuries Compensation Board claims. Can you tell me what 

factors weighed in your decision?  

a. Probe: If all obstacles such as financial ability were removed, would you pursue 

these types of claim? Why or why not? 

2. You mentioned earlier in the interview that you were not aware of the options of pursuing 

civil or Criminal Injuries Compensation Board claims. Had you known, would you have 

considered either of these options? Why or why not? 

3. Do you think that civil claims with the potential for damage awards contribute to justice 

in cases of sexual assault? Why or why not? 

4. Do you think that a CICB award is a just outcome after a sexual assault? Why or why 

not? 

a. Probe: How do you feel about the fact that the perpetrator does not provide the 

compensation? 

Possibilities for Justice (for all participants) 

1. Restorative justice has been gaining traction in public discussions around sexual assault. 

Restorative justice is a series of different processes that can be used after a criminal act 

has occurred to help heal the harms caused by the offence. The primary goals of these 

processes is to try and return the people who were hurt to a similar place to where they 

were before they were harmed, and also to help the perpetrator change his behaviour so 
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that he no longer causes harm. Restorative processes tend to be cooperative, not 

adversarial, and usually involve the participation of the perpetrator, the victim(s), and 

members of the community. While punishment may be part of the process, it is not a key 

component. Some people claim that restorative resolutions tend to be more positive and 

satisfying for people hurt by crime. However, in the context of sexual offences, there is 

concern that there are not sufficient safeguards to ensure that survivors are safe, and that 

harmful stereotypes and rape myths do not influence the process.  

a. Probe: Do you have any questions about restorative justice? 

b. Were processes like this available to you when you were considering how to 

proceed after being sexually assaulted, would you have preferred having this 

option to a traditional criminal trial? Why or why not? 

c. If no: Are there cases where restorative justice could be an adequate option for 

sexual assault? If so, what types of sexual assault cases would you feel could be 

appropriately dealt with in a restorative process? 

d. If yes: Are there cases where restorative justice would not be an adequate option 

for sexual assault? If so, what types of sexual assault cases do you feel could not 

be appropriately dealt with in a restorative process? 

e. All: Are there components/elements that must be in place for a restorative process 

for sexual assault to take place? 

i. Probe: Legal advice, specialised safety mechanisms, survivor support 

structures, etc… 

2. Are there other paths to justice for survivors outside the legal system? (Probe: If none, 

mention public shaming and accountability circles)  
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a. What are your opinions on obtaining justice outside the legal system, without 

police or court intervention? 

3. Do you have any concluding thoughts on the form and content of justice for sexual 

assault survivors? 

Conclusion (for all participants) 

1. Is there anything else that you would like to add to this conversation that we have not 

discussed yet? 

2. Do you have any recommendations for improving the format of these interviews? 

3. MAKE SURE TO DISBURSE HONOURARIUM 
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B. Interview Guide: Lawyers  

 

1. Begin with introductions and conversation about project.  

2. Provide consent and demographic forms 

a. Start with consent document. Discuss main issues outlined on form.  

b. Discuss any questions participants may have about either document.  

3. Can you talk a bit about the work that you do with survivors of sexual assault?  

4. How often do survivors come to see you and then decide not to report to police or not to 

proceed with charges? No doubt there are a number of factors that women consider in 

making these decisions; from your experience, what are the factors that weigh heavily in 

women‘s decisions not to engage—or not to continue their engagement—with the 

criminal justice system?   

a. In your conversations with women, are there factors that you raise because you 

think they are important so that women can make an informed decision?  Does the 

final outcome—the potential for a conviction and the likely sentence—play an 

important role in survivor‘s decision-making? 

5. Do you discuss legal options other than criminal trials available to survivors such as 

bringing a civil claim against the perpetrator or applying for funds through the Criminal 

Injuries Compensation Board? What are your thoughts on these options? 

6. Sentences for sexual assault are often more lenient than what both case law and 

legislation require. Yet at the same time, empirical research on sentencing suggests that 

harsher sentences do little to prevent future crime, so it‘s not clear that pushing for 

harsher sentences is necessarily the best strategy. What are your thoughts about 

sentencing in cases of sexual assault? 
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7. Restorative justice has been gaining traction in public discussions around sexual assault. 

Restorative justice is a series of different processes that can be used after a criminal act 

has occurred to help heal the harms caused by the offence. The primary goals of these 

processes is to try and return the people who were hurt to a similar place to where they 

were before they were harmed, and also to help the perpetrator change his behaviour so 

that he no longer causes harm. Restorative processes tend to be cooperative, not 

adversarial, and usually involve the participation of the perpetrator, the victim(s), and 

members of the community. While punishment may be part of the process, it is not a key 

component. Some people claim that restorative resolutions tend to be more positive and 

satisfying for people hurt by crime. However, in the context of sexual offences, there is 

concern that there are not sufficient safeguards to ensure that survivors are safe, and that 

harmful stereotypes and rape myths do not influence the process.  

a. Probe: Do you have any questions about restorative justice? 

b. Have you seen and/or participated in these processes for sexual assault cases? 

c. If so, do you have any sense of whether the complainants felt that restorative 

justice resulted in a satisfactory outcome? 

d. What reasons did complainants have for opting for these processes? 

e. What are your opinions on the use of restorative justice for sexual assault cases? 

Would you recommend such a process to a client? Why or why not? 

8. From your experience and conversations with survivors, what do you think ―justice‖ 

looks like for survivors?  Is the criminal justice system—or any part of our legal 

system—currently able to deliver this form of justice? Is the legal system the place we 

should be looking for survivor-centred justice?   
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9. Is there anything else that you would like to add to this conversation that we have not 

discussed yet? 

10. Do you have any recommendations for improving the format of these interviews? 
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C. Recruitment Letter to Lawyers 

 

Request for Participation in a Research Study  

“Understanding Justice for Sexual Assault Survivors” 

Hello, 

 

My name is Tamera Burnett and I am a PhD candidate at Osgoode Hall Law School working 

under the supervision of Professor Janet Mosher. I am conducting a study on the perspectives of 

woman-identified survivors on legal justice in the context of sexual assault. I am requesting your 

help in connecting with women to interview, and also potentially being part of the research 

yourself. 

 

My project asks what survivors think that justice in the legal system should look like for sexual 

assault cases. There are a number of studies on how the courts should treat offenders, but the 

voices of women who have experienced this type of harm are often absent from research on this 

topic. What do survivors hope to achieve when reporting an assault? What are their thoughts on 

the available processes and outcomes for obtaining legal justice? My study aims to ensure that 

women are heard and that their experiences and stories are incorporated in our understandings of 

this crime and of how the legal system should deal with it. 

 

I am looking to connect with women who have been sexually assaulted and who have either not 

engaged with the legal system or have finished their legal proceedings, whether these are in the 

form of a police investigation, criminal trial, civil claim, Criminal Injury Compensation Board 

hearing, or some combination of processes. Women who are currently working their way 

through a legal process in regards to their assault are excluded from this study.  

 

I am asking you to help raise awareness of my project among your clients. I have attached both a 

flyer and a letter to this email discussing my project and asking for volunteers. I would 

appreciate it if you could post the flyer and letter in your waiting room, and give the letter to any 

client you think may be interested in participating. If they wish to participate, they can contact 

me with questions or to set up an interview. I would like to assure you that this study has been 

reviewed and received ethics clearance through the York University Research Ethics Committee. 

I would also be interested in talking with you about your experiences working with survivors and 

your opinions on legal justice for sexual assault. This interview would take between 60-90 

minutes at the time and location of your convenience. 

 

I have attached electronic copies of both the letter and flyer associated with this project. I can 

also mail hard copies to you if that is preferred. If so, please email me to confirm your mailing 

address and I will send you an envelope of materials. I will follow-up with you in a couple weeks 

to ensure that you have received this email, and to ask if you have any questions. I am reachable 

at EMAIL, as well as NUMBER. 
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Thank you for your help. 

 

Sincerely, 

Tamera Burnett 
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D. Recruitment Letter to Survivors 

 

Request for Participation in a Research Study  

“Understanding Justice for Sexual Assault Survivors” 

Hello, 

 

My name is Tamera Burnett and I am a PhD candidate at Osgoode Hall Law School working 

under the supervision of Professor Janet Mosher. I am conducting a study on the perspectives of 

woman-identified survivors on legal justice in the context of sexual assault. I am requesting your 

help in connecting with women to interview, and also potentially being part of the research 

yourself. 

 

My project asks what survivors think that justice in the legal system should look like for sexual 

assault cases. There are a number of studies on how the courts should treat offenders, but the 

voices of women who have experienced this type of harm are often absent from research on this 

topic. What do survivors hope to achieve when reporting an assault? What are their thoughts on 

the available processes and outcomes for obtaining legal justice? My study aims to ensure that 

women are heard and that their experiences and stories are incorporated in our understandings of 

this crime and of how the legal system should deal with it. 

 

I am looking to connect with women who have been sexually assaulted and who have either not 

engaged with the legal system or have finished their legal proceedings, whether these are in the 

form of a police investigation, criminal trial, civil claim, Criminal Injury Compensation Board 

hearing, or some combination of processes. Women who are currently working their way 

through a legal process in regards to their assault are excluded from this study.  

 

I am asking you to help raise awareness of my project among your clients. I have attached both a 

flyer and a letter to this email discussing my project and asking for volunteers. I would 

appreciate it if you could post the flyer and letter in your waiting room, and give the letter to any 

client you think may be interested in participating. If they wish to participate, they can contact 

me with questions or to set up an interview. I would like to assure you that this study has been 

reviewed and received ethics clearance through the York University Research Ethics Committee. 

I would also be interested in talking with you about your experiences working with survivors and 

your opinions on legal justice for sexual assault. This interview would take between 60-90 

minutes at the time and location of your convenience. 

 

I have attached electronic copies of both the letter and flyer associated with this project. I can 

also mail hard copies to you if that is preferred. If so, please email me to confirm your mailing 

address and I will send you an envelope of materials. I will follow-up with you in a couple weeks 

to ensure that you have received this email, and to ask if you have any questions. I am reachable 

at EMAIL, as well as NUMBER. 

 

Thank you for your help. 
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Sincerely, 

Tamera Burnett 
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E. Recruitment Flyer 

 

Volunteers Needed for Research Study on 

Understanding Justice for Sexual Assault 

Survivors 
 

If you are a woman-identified sexual assault survivor, at least 18 years of age, and not currently 

engaged with the legal system in regards to your assault, you are invited to participate in a 

research study about justice and sexual assault. 

 

 There is very little research about what sexual assault survivors want and need from legal 

proceedings dealing with sexual assault. Although there are a number of studies on how 

the courts should treat offenders, the voices of women who have experienced this type of 

harm are often absent. What do survivors hope to achieve when reporting an assault? 

What are their thoughts on the available processes and outcomes for obtaining legal 

justice? My study aims to make sure that women are heard and that their experiences and 

stories are incorporated in our understandings of this crime and any reforms that may lead 

to better outcomes for survivors.  

 I am looking to connect with adult women who have either not engaged with the legal 

system or have concluded their legal proceedings, whether these are in the form of a 

police investigation, criminal trial, civil claim, Criminal Injury Compensation Board 

hearing, or some combination of processes. 

 Participation involves taking part in a 60-90 minute interview with the researcher to talk 

about your experiences and opinions on sexual assault and justice at the time and location 

of your convenience. A $40 honorarium will be provided to all participants and 

confidentially will be respected.  

 

 

If interested, please contact Tamera Burnett, PhD Candidate at York University, for more 

information or to schedule an interview at EMAIL or NUMBER.  

 

Questions can also be posed to the supervisor of this project, Professor Janet Mosher, at EMAIL 

or NUMBER. 

 

This study has been approved by York University‟s Ethics Review Board and conforms to the 

standards of the Canadian Tri-Council Research Ethics guidelines. If you have any questions 

about this process or about your rights as a participant in the study, you may contact the Senior 

Manager and Policy Advisor for the Office of Research Ethics at ore@yorku.ca or  

416-736-5914. 
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F. Consent Form: Survivors 

 

Consent Form  

Date: Summer and Fall 2018 

Study Name: Understanding Justice for Sexual Assault Survivors 

Researcher: Tamera Burnett, PhD Candidate, Osgoode Hall Law School 

Purpose: The purpose of this study is to better understand what sexual assault survivors think 

justice should look like in the legal system for the harms that they have experienced. For this 

project, I will be speaking with women-identified survivors, as well as with lawyers who 

represent sexual assault survivors. Specifically, I will be asking questions about what survivors 

believe they need to achieve satisfactory justice after being assaulted, including whether the 

processes and outcomes in the legal system available respond to survivor interests and what 

alternatives survivors think would better help them obtain justice. The data from this project will 

become part of my dissertation and may be used in subsequent academic publications as well. 

 

What your participation would require: During an interview, you will be asked to answer a series 

of questions about your opinions on justice in the context of sexual assault. You will not be 

asked to talk about your assault. The interview will focus on how the legal system deals with 

cases of sexual violence, specifically what results survivors want from engaging in these 

processes. Some of the questions will ask your opinions on whether available sentencing 

processes and their resulting outcomes seem fair to you.  

This interview should take no longer than 60-90 minutes, and you will receive $40 to recognize 

your time and effort.  

 

Risks of Participating: The interview may bring up memories about your assault and the legal 

processes you may have participated in. While you will not be asked to give details about your 

assault, speaking about sexual assault may cause emotional distress. A list of counselling options 

will be made available if you feel the need to speak with someone as a result of your 

participation in this project, and you may withdraw from the interview at any time.  

 

Benefits of Participating: There is a lack of research on how survivors perceive justice after a 

sexual assault and your participation will help fill this knowledge gap and inform reform efforts 

so that such attempts reflect the needs and desires of survivors. 

 

Voluntary Participation: Your participation in this research is completely voluntary and you may 

choose to stop participating at any time. Your decision not to volunteer will not impact your 

relationship with the researcher, York University, or any other individual or group associated 

with the research now or in the future.  

 

Withdrawal: You may stop participating in the study at any time, for any reason, if you so 

decide. You are not obligated to answer any of the questions asked. Your choice to stop 
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participating will not impact your relationship with researcher, York University, or any other 

individual or group associated with the research now or in the future. In the event that you 

withdraw completely from the study, all associated data collected will be immediately destroyed 

wherever possible. 

 

If you decide to stop participating, you will still be eligible to receive the honorarium for 

agreeing to be in the project. 

 

Confidentiality: Confidentiality will be provided to the fullest extent possible by law. All 

information you supply during the research will be held in confidence and your name and 

identifying information will not appear in any report or publication of the research. 

With your permission, the interview will be digitally recorded. The recordings will be stored on 

encrypted hard drives that will be kept in secure, locked locations, accessible only by the 

researcher. Transcriptions will be made from the recordings within a month of their creation, and 

the original recordings destroyed. The transcriptions will not include your real name or other 

identifying information. They will be stored indefinitely on separate encrypted hard drives in a 

secure location, accessible only by the researcher. The transcriptions will be kept indefinitely for 

future research.   

 

If you would prefer that the session not be recorded, notes will be taken by hand and stored in the 

same manner as electronic transcriptions.  

 

Questions about the Research: 

If you have questions about this project or your role in the research, do not hesitate to contact me 

by email at EMAIL or by phone at NUMBER. You can also contact my PhD supervisor, 

Professor Janet Mosher, by phoning NUMBER or emailing EMAIL.  

 

This research has been reviewed and approved by the Human Participants Review Sub-

Committee, York University‘s Ethics Review Board and conforms to the standards of the 

Canadian Tri-Council Research Ethics guidelines. If you have any questions about this process, 

or about your rights as a participant in the study, you may contact the Senior Manager and Policy 

Advisor for the Office of Research Ethics at York University by telephone at 416-736-5914 or 

by at e-mail at ore@yorku.ca.  

 

 

Legal Rights and Signatures: 

 

I, _____________________________________________, consent to participate in the project 

Understanding Justice for Sexual Assault Survivors conducted by Tamera Burnett. I have 

understood the nature of this project and wish to participate. I agree that non-identifying 

information that I provide may be used in publications arising from this research project. I am 

not waiving any of my legal rights by signing this form. My signature below indicates my 

consent. 

 

Consent to Participate 
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Participant _____________________________________ Date ___________________________ 

                                                                          

Consent to the Recording of the Interview 

 

Participant ______________________________________ Date __________________________ 
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G. Consent Form: Lawyers  

 

Consent Form  

Date: Summer and Fall 2018 

Study Name: Understanding Justice for Sexual Assault Survivors 

Researcher: Tamera Burnett, PhD Candidate, Osgoode Hall Law School 

Purpose: The purpose of this study is to better understand what sexual assault survivors think 

justice should look like in the legal system for the harms that they have experienced. For this 

project, I will be speaking with women-identified survivors, as well as with lawyers who 

represent sexual assault survivors. Specifically, I will be asking questions about what survivors 

believe they need to achieve satisfactory justice after being assaulted, from whether the processes 

and outcomes in the legal system available respond to survivor interests to what alternatives 

survivors can imagine would better help them obtain justice. The data from this project will 

become part of my dissertation and may be used in subsequent academic publications as well. 

 

What your participation would require: During an interview, you will be asked to answer a series 

of questions about your opinions on justice in the context of sexual assault. You will not be 

asked to talk about specific clients. The interview will focus on how the legal system deals with 

cases of sexual violence, specifically what results survivors want from engaging in these 

processes. Some of the questions will ask about your opinions on whether available sentencing 

processes and their resulting outcomes feel fair to you. 

  

This interview should take no longer than 60-90 minutes. 

 

Risks of Participating: Some participants may be concerned that being a part of this project may 

have negative effects on their employment. However, no names or identifying information will 

be included in any final written work resulting from this research. 

 

Benefits of Participating: There is a lack of research on how survivors perceive justice after a 

sexual assault and your participation will help fill this knowledge gap and inform reform efforts 

in the future. 

 

Voluntary Participation: Your participation in the research is completely voluntary and you may 

choose to stop participating at any time. Your decision not to volunteer will not impact your 

relationship with the researcher, York University, or any other individual or group associated 

with the research now or in the future. 

 

Withdrawal: You may stop participating in the study at any time, for any reason, if you so 

decide. You are not obligated to answer any of the questions asked. Your choice to stop 

participating will not impact your relationship with the researcher, York University, or any other 

individual or group associated with the research now or in the future. In the event that you 
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withdraw completely from the study, all associated data collected will be immediately destroyed 

wherever possible. 

 

Confidentiality: Confidentiality will be provided to the fullest extent possible by law. All 

information you supply during the research will be held in confidence, and your name and 

identifying information will not appear in any report or publication of the research. 

With your permission, the interview will be digitally recorded. The recordings will be stored on 

encrypted hard drives that will be kept in secure, locked locations, accessible only by me. 

Transcriptions will be made from the recordings within a month of their creation, and the 

original recordings destroyed. The transcriptions will not include your real name or other 

identifying information. They will be stored indefinitely on separate encrypted hard drives in a 

secure location, accessible only by me. The transcriptions will be kept indefinitely for future 

research.   

 

If you would prefer not to have the session recorded, notes will be taken by hand and stored in 

the same manner as the electronic transcriptions.  

 

Questions About the Research: 

If you have questions about this project or your role in the research, do not hesitate to contact me 

by email at EMAIL or by phone at NUMBER. You can also contact my PhD supervisor, 

Professor Janet Mosher, by phoning NUMBER or emailing EMAIL.  

 

This research has been reviewed and approved by the Human Participants Review Sub-

Committee, York University‘s Ethics Review Board and conforms to the standards of the 

Canadian Tri-Council Research Ethics guidelines. If you have any questions about this process, 

or about your rights as a participant in the study, you may contact the Senior Manager and Policy 

Advisor for the Office of Research Ethics at York University by telephone at 416-736-5914 or e-

mail at ore@yorku.ca.  

 

 

Legal Rights and Signatures: 

 

I, __________________________________________, consent to participate in the project 

Understanding Justice for Sexual Assault Survivors conducted by Tamera Burnett. I have 

understood the nature of this project and wish to participate. I agree that non-identifying 

information that I provide may be used in publications arising from this research project. I am 

not waiving any of my legal rights by signing this form. My signature below indicates my 

consent. 

 

Consent to Participate 

 

Participant _____________________________________ Date ___________________________ 

                                                                          

Consent to the Recording of the Interview 
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Participant ______________________________________ Date __________________________ 
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H. Demographic Forms 

 

Participant Code: ________ 

 

Demographic Survey for Interview Participants  

 

Study Name: Understanding Justice for Sexual Assault Survivors 

Researcher: Tamera Burnett, PhD Candidate, Osgoode Hall Law School 

 

Please fill out the following form, self-identifying however you feel most comfortable. As with 

all data involved in this study, your information will remain confidential and you will not be 

identified by this information in any resulting report. You may also choose not to answer any 

question.  

 

1. Sex/Gender: _____________________________________________________________ 

2. Age: ___________________________________________________________________ 

3. Race/Ethnicity: ___________________________________________________________ 

4. Sexuality: _______________________________________________________________ 

5. Disability: _______________________________________________________________ 

6. Citizen/Immigration Status: _________________________________________________ 

7. Primary Language(s): ______________________________________________________ 

8. Education (highest attained): ________________________________________________ 

9. Income (please circle): 

a. <$9999 

b. $10,000 - $29,999 

c. $30,000 - $54,999 

d. $55,000 - $74,999 

e. $75,000 - $99,999 

f. >$100,000 

****************************************************************************** 

Participant Code: ________ 

 

Demographic Survey for Interviews with Lawyers 

 

Study Name: Understanding Justice for Sexual Assault Survivors 

Researcher: Tamera Burnett, PhD Candidate, Osgoode Hall Law School 

 

Please fill out the following form, self-identifying however you feel most comfortable. As with 

all data involved in this study, your information will remain confidential and you will not be 

identified by this information in any resulting report. You may also choose not to answer any 

question.  

 

1. Sex/Gender: _____________________________________________________________ 
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2. Age: ___________________________________________________________________ 

3. Race/Ethnicity: ___________________________________________________________ 
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I. Support Services for Sexual Assault Survivors Handout  

 

Toronto Support Services for Sexual Assault Survivors 

 

Toronto Rape Crisis Centre/Multicultural Women Against Rape 

 

TRCC/MWAR is a grassroots, women-run collective working towards a violence-free world by 

providing anti-oppressive, feminist peer support to survivors of sexual violence through support, 

education, and activism. 

- 24/hour Support Hotline: 416-597-8808 or crisis@trccmwar.ca 

- General Contact Info: 416-597-1171 or info@trccmwar.ca, 

- Services: Counselling (free and confidential), Court Support, Support Groups, Advocacy, 

24 Hour Crisis Line 

- More information at: http://trccmwar.ca/  

Assaulted Women‘s Help Line 

The Assaulted Women‘s Helpline offers a 24-hour telephone and TTY crisis line to all women 

who have experienced abuse. They provide counselling, emotional support, information, and 

referrals. 

- Telephone: 416-863-0511, toll-free in Ontario at 1-866-863-0511, or text #SAFE (#7233) 

on Bell/Rogers/Fido/Telus mobiles  

o Available 24 hours a day 

- More information at: http://www.awhl.org/ 

Sexual Assault & Domestic Violence Care Centre at the Women‘s College Hospital 

The Sexual Assault/Domestic Violence Care Centre is available 24 hours a day, seven days a 

week. It is a comprehensive service that assists women, men, and trans people who are 

victims/survivors of sexual assault and domestic/intimate partner violence. 

- Telephone: 416-323-6040 

- Address: 76 Grenville St, Toronto, Ontario, M5S 1B2 

- More information at http://www.womenscollegehospital.ca/programs/program116.html 

Barbra Schlifer Commemorative Clinic 

 

The Barbra Schlifer Clinic offers legal representation, professional counselling and multilingual 

interpretation to women who have experienced abuse. They are a centre by, for and about 

women. 

- Telephone: 416-323-9149 

- Email: mail@schliferclinic.com  

- Address: 489 College St, Suite 503, Toronto, Ontario, M6G 1A5 
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- More information at http://www.schliferclinic.com 

Toronto Women‘s Shelters 

There are many agencies and shelters within the Toronto area that are able to provide you with a 

safe and secure environment.  Below is a list of shelters and their phone numbers. 

Alternately you can dial 311 to be transferred to Central Intake or you can call them directly at 

416-397-5637 or toll free within the GTA at 1-877-338-3398. Service is available 24 hours a 

day, 7 days a week. 

 Anduhyaun Emergency Women‘s Shelter – 416-920-1492, ext 221  

 North York Women‘s Shelter – 416-638-7335 (general inquiries) or 416-635-9630 

(emergency)  

 Ernestine‘s Women Shelter – 416-743-1733 (general inquiries) or 416-746-3701, press 0 

(emergency) 

 Nellies – 416-461-8903 (general inquiries) or 416-461-1084 (emergency) 

 Interval House – 416-924-1411 (general inquiries) or 416-924-1491 (emergency) 

 Redwood Shelter – 416- 533-9372 (general inquiries) or 416-533-8538 (emergency) 

 


