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‘INTRODUCTION

7This paper raises the guestion of the basic principles for
7determining the state's obligations to refugees, more
7specifically, the obligation of the state to grant the right
7to membership to a refugee who arrives at the border of that

state to claim protection from that state.

7Part I differentiates those macrocommunities to which
7individuals belong in the modern world -- the state, civil
7society, and the nation -- and ascribes the proper role of
7the state as adjudicating between the other two without
7becoming the prisoner of either. The section distinguishes
7between the ways each of these grants membership to its
7respective communities and endorses Michal Walzer's thesis
7that a primary expression of distributive justice is the
7granting of membership in the state, and suggests granting
7such membership by right to refugees is a litmus test of the
7principles of distributive justice underlying a particular

‘state.




Part II then relates those different communities in
different ways according to different ideologies and
7philosophies of those macrocommunities. Only small "1"
liberal states are found to experience any sense of

obligation towards refugees

Part III then relates the different ideoclogies to the
different principles of justice underlying them. Though
extremist ideologies clearly have no obligations to
refugees, given their underlying principles of justice, when
‘we begin with the principles of justice and apply them back
to the philosophically small "1" liberal state in Part IV,

no clear guidelines for assisting refugees result;

results are ambiguous.

Part V examines that ambiguity. We argue that, although
‘there are no clear abstract principles from which to deduce
‘a state's obligations to refugees, particularly granting
refugees the right to claim membership in a state (since the
‘determination is a matter of weighing conflicting principles
and assessing the alternative implications), the present
situation in weighing and applying those conflicting
principles favour granting right to refugees to claim

‘membership in one's own state on the most generous basis.

I. Macrocommunities and Distributive Justice
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"The primary good that we distribute to one another is
membership in some human community. And what we do with

regard to membership structures all our other distributive

choices."' The human community at issue for refugees is the "~

political community.khown as the state. Participation in.'
other political communities within the state -- political
parties, states or provinces, cities =-- or non-political

communities, depends on having membership in a state.

on the macro level this political community can be
differentiated from a national community; the two géneraliy
have a large overlap in membership. But they are not
identical. Being and experiencing oneself as an American is
not identical with being an American citizen. A new
immigrant, who has just received his or her citizenship
papers, is likely to still feel more Russian or Mexicah o;;
Italian than American. A new Canadian citizen living in |
Quebec and even speaking French is unlikely to experience
him or herself as Quebecois. Membership in the political
community of the state and membership in the national
community are not identical in timing, experience, the mode
of acquisition, the requisite conditions, rites of passage
and the agents who make the determination. And the

conditions for membership in a nation are usually much more

lMichael Walzer, Spheres of Justice (New York: Basic
Books:, 19365, p. 3,




lengthy and subtle than the conditions for membership in a

‘state.

A deserter from the Vietnam War who moved to Sweden and
became a citizen may remain an American and never experience
himself as Swedish even though he acquired Swedish
citizenship, spoke Swedish and renounced his American
citizenship. A non-Jew whose family acquired Israeli
citizenship and may have lived for three generations in
Israel will not thereby become a member of the Jewish nation
which dominates the political community of that country.
7Memberships in some nations -- the Anglophone Canadian
community, the American nation -- come relatively easily as
7language, culture and a sense of history are acquired with
wvirtually no formal rites of passage. Membership in the
French nation may be much more difficult but still omit a
formal rite of passage. While membership in the Jewish
nation will require a formal -- in Israel, an orthodox
religious conversion, even though the majority of members of
that nationality do not practice their religion. Membership
'in other nations -- Dene, Innuit, Ojibway -- may be

virtually a matter of birthright.

Membership in the political community of the state may also
be distinguished from membership in the civil society. 1In
‘the modern world, in many areas of economic exchange of

goods and services, membership in the political community is




generally not a prerequisite to membership in the civil
society. But as the state has acquired greater input,
control and influence over the economic life of a nation,
such conditions have generally increased. 1In order to
practice medicine in Canada, Canadian citizenship may be a
prerequisite from members of most other political
communities. But acquiring membership in the Canadian
political community, though a necessary condition for most
non-Canadian doctors in order to practice medicine, may be
an insufficient condition. Doctors from Vietnam or Poland
who pass the professional requirements to practice medicine
and who have become Canadian citizens may find other rites
of passage to membership in the medical portion of civil
society. They may be restricted from practising medicine by
limiting the number of internships in hospitals only to
those educated in the country, and by quotas for those

educated abroad.

The purpose of introducing comments on membership in the
national community and membership in the civil society in
this paper is because each of these influence but do not
control the conditions for membership in the political
community. The ability to assimilate into the national
community and the local need for the skills and capital one
brings to participation in the civil society are usually
factors taken into account in considering applications for

membership in the political community.



The influence of these two factors is greatly diminished in
the case of refugees who wish to become members of the
political community. Because of this diminution of
influence, a litmus test for the distributive principle for
membership in the political community is not the conditions
for the ordinary immigrant, whom we select because he or she
will contribute to the economic and national life of our
community or with whom we may already share a familial
affiliation, but the conditions for a refugee becoming a

member of the political community.

The conditions for admitting refugees into membership in the
political community provide a litmus test for the sense of
justice for that political community, not only because we
can more easily separate the factors for admission from the
conditions of entry into the civil society and the nation,
but also because of the conditions of the refugee. It is
the treatment accorded the stranger, the individual with
whom we do not share an immediate sense of actual or
potential community that provides a key into the principles
of justice of the political community. More specifically,
it is the stranger who lacks membership in any political
community or who has been the victim of injustice from the
political community from which he or she fled. A litmus
test of justice for any political community is how it deals

with strangers who are refugees.



Walzer argues that membership in the political community and
just a human community is the primary good we distribute
because the distribution of membership in the political
community governs all our other distributive choices, thus
making the principle of distributive justice in the
political community primary. Without entering a long debate
with Walzer on the expansiveness of this claim, let me
simply restate it in a more qualified way. Membership in
some political community on the level of a state -- that is,
citizenship -- is at least a primary good, because without
citizenship in some state our participation in other
distributive choices will be severely limited. For the
earth is now divided up into recognized political
communities, each with a monopoly control over access into
and use of the territory within its sphere. Since a place
to live, a piece of land, is a primary condition of engaging
in most other distributive choices, and since the freedom to
have a place to live is now under the monopoly control of
states, membership in a political community is a primary

that we distribute

Since control of access to a place to live is a monopoly of
the state, and the territories of the world have been more
or less divided up amongst those states so that, unlike the
nineteenth century, there are no lands to which we can flee
which are not under the political jurisdiction of some

state, control over citizenship is also a monopoly of the



state. 7Further, it is a monopoly with a highly centralized
decision-making structure -- in contrast to membership in a
nation which rarely has a monopoly or absolute control over
a territory and where the conditions for membership are
frequently very amorphous and decision-making is generally
decentralized. 7Similarly, we no longer have East India
Companies or the Traders and Adventurers of the Hudson Bay
Company with their territorial monopolies over huge land
masses. With the exception of the professions, access to
membership and participation in the civil society is
generally wide open. Pre-conditions for membership --
7skill,rtalent or capital, are not formal criteria -- and a

decision-making apparatus may be non-existant.

Because we start with a world divided into political
communities, each controlling a territorial base and the
entry into that territory,rthe criteria for distributing
membership into those political communities are crucial.
7Further, refugees are the direct by-product of the
exhaustive division of the world into political communities
which have developed the technological and bureaucratic
means -- passports, border controls, visas, etc. -- to
7govern access to the territorial base of a political

community.

As Michael Marrus makes clear in his book, The Unwanted, the

twentieth century is the era of refugees formed because of




‘the power of political communities -- the power gone awry in
‘those political communities that produce refugees, and the
subjection of refugees to the choices and power of other
7political communities that have realized a higher sense of
justice, one which extends beyond its own members to
7strangers who are the victims of other political
‘communities. And the major reason for that power going awry
in political communities which produce refugees in the
contemporary world is generally because either one national
7community seeks or gains a monopoly control over the
7political community and attempts to identify or equate
7membership in the political community with membership in the
national community, or else because a community sharing an
7ideology about the civil society attempts or acquires a
monopoly control over the political community and drives
members out who resist or do not share that ideology of
(centralized or decentralized) control over the economy.
There are, of course, some refugees who are simply the
product of small groups who seize power without equating

that power with nationalism or economic state control.

I, therefore, have defined political community as having a
higher sense of justice when its monopoly control over
territory is not itself subject to the monopoly control of
one nation constituting the dominant or a dominant element
in the political community, or of one political faction with

a belief in the monopoly control of the state by members
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having one shared ideology of a centralized control over the
civil society. 1In other words, membership in a political
community must be a primary and not a secondary good to

membership in a nation or membership in a civil society.

This does not mean membership in the political community is
the primary good. ‘A higher sense of justice depends on
preventing a monopoly control over justice by any of the
macro communities to which we belong -- states, nations and
civil societies. Some elaboration on the difference between
political, national and economic communities is necessary to

clarify this point.

Membership in a national community exists to advance the
spiritual development of the individual which, in turn, can
only grow to the extent that the national community has a
rich culture, history and language. Membership in an
economic community exists to advance the material
development of the individual which, in turn, can only grow
for most members to the extent the economic life of the
community is flourishing. Membership in a political
community exists not for itself (unlike Aristotle, I do not
define man as primarily a political animal), but to allow
the spiritual and material advancement of the individual,
that is, to allow the national culture or cultures and the
economic life of the people to grow and develop. The

political community, though unlike the national and eceonomic



