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1144 146

systems” " and assumptions'* that make up the criminal justice system. — The two poles of the

2147

theoretical construct represent “...two separate”'*” and distinct sides of that continuum.'*® The

two models were developed to represent the two extremes of the continuum:'* the crime control

25151

model, and the due process model.">® He stressed that the two models were “normative”'>! and
p

“...not intended to be prescriptive.”lsz The crime control and due process models are, therefore,

ideal types representing “...the opposing ends of the continuum of values and ideologies that are

2153

subsumed within” >~ and impact upon “the complexes of activity that operate to bring the

substantive law of crime to bear (or to avoid bringing it to bear) on persons who are suspected of
having committed crimes”.!**

The crime control model is centered around the notion'> “that the repression of criminal
conduct is by far the most important function to be performed by the criminal process.”'>® A
fundamental concern in this model is “...the efficiency with which the criminal process

operates.”>” And “in order to operate successfully, [the system] must produce a high rate of

2158 159 « 29160

apprehension and conviction,” ”" and it therefore places > “a premium on speed and finality.

“Speed is promoted by maximizing the informal and routine elements of the process while

2 1bid.
3 Packer, Two Models of the Criminal Process” supra note 140 at 2; See also supra note 141.
'“ Packer, ibid. at 5. See also Bryan, Ibid.
5 packer, ibid. at 7. See also Bryan, 1bid.
146 Bryan, ibid.
7 Ibid.
18 Ibid.
“9 Ibid.
10 packer, “Two Models of the Criminal Process,” supra note 140 at 5.
15! Supra note 141.
152 Ibid. See also Packer, “Two Models of the Criminal Process,” supra note 140 at 2.
13 Bryan, ibid.
14 Ibid.; See also Packer, “Two Models of the Criminal Process,” supra note 140 at 2.
155 Bryan, ibid. at 146.
1% Bryan, ibid.; See also Packer, “Two Models of the Criminal Process,” supra note 140 at 9.
'57 Bryan, ibid.
:2: Bryan, ibid.; Packer, “Two Models of the Criminal Process,” supra note 140 at 10.
Bryan, ibid.
' Packer, “Two Models of the Criminal Process,” supra note 140 at 10.; See also /bid.;
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finality is fostered by minimizing the occasions upon which the process may be subject to

challenge.”"®!

According to this model, the system can be likened'®? to “an assembly line or a conveyor

belt”,'® “with each successive stage of the process performing routinized functions, the success

22164

of which is gauged by its ability” ™" to quickly move the case along to a guilty plea.'65

The presumption of guilt plays a central role in this model.'®® The crime control model

needs to rely on the presumption of guilt in order to efficiently process a large number of

167

criminals’™’ and as a result, the most important feature of this model is the early determination

of guilt.'®

The thinking is that the police and prosecutors can be trusted to ferret out the
innocent from the guilty. Once someone is charged, the screening by police and prosecutors,

who have no interest in wasting resources on prosecuting the innocent, virtually guarantees that

they are indeed guilty of the offence charged.'® With a presumption of guilt in place, the

170 « 2171

“guilty” can be moved quickly through' ™ “...the remaining stages of the process.

“The presumption of guilt allows the non-adjudicative, preliminary and informal stages
of the criminal justice process to achieve the “dominant goal” of the crime control model, the

repression of crime through highly efficient and summary procedures.”'’? The other parts of the

1! Packer, ibid.; See also Bryan, ibid.

12 Bryan, ibid.

' Packer, ibid. at 11.

164 Supra note 141 at 146.

165 Ibid.; See also Packer, “Two Models of the Criminal Process,” supranote 140 at 11.
' Bryan, Ibid: See also Packer, ibid.

Y7 Packer, ibid.; Bryan, ibid.

168 Bryan, ibid.

' packer, “Two Models of the Criminal Process,” supranote 140 at 11.

10 Supra note 141 at 146.

' packer, “Two Models of the Criminal Process,” supra note 140 at 11.; /bid..
' Packer, ibid. at 13; Bryan, ibid.
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system are viewed as "~ “unlikely to produce as reliable fact-finding as the expert administrative

process that precedes them.”'™ It is a goal of the model,'” “to place as few restrictions as

possible on the character of the administrative fact-finding processes and to limit restrictions to

those that enhance reliability.”'’®

Hence, the guilty plea is a key factor for the smooth operation of this this model.'”” With

178 <

an early presumption of guilt, "® “...the subsequent stages of the process are left to perform the

largely ceremonial role of endorsing the presumption of guilt and legitimating it as legal guilt.

Therefore, the extent to which the successive stages of the process permit challenges to the

v 179

informal and efficient fact-finding process is small, and it is believed that they are

“relatively unimportant and should be truncated as much as possib]e”.180

Contrary to the crime control model, the due process model, is described as an
«..obstacle course.”'®" Under this model, the stages of the criminal justice process are

“designed to present formidable impediments to carrying the accused any further along in the

process”.182

Given the coercive potential of the criminal law, “the criminal process must ... be

subjected to controls and safeguards that prevent it from operating with maximal efficiency.”'®>

' Bryan, ibid.

17 packer, “Two Models of the Criminal Process,” supra note 140, at 11.
175 Supra note 141 at 147.

16 Packer, “Two Models of the Criminal Process,” supra note 140, at 13.
"7 Supra note 141 at 147.

'”8 Ibid.

' Ibid.

18 packer, “Two Models of the Criminal Process,” supra note 140, at 13.
181 Supra note 141 at 147.; See also ibid.

182 packer, ibid.

'® Ibid. at 16. See also Supra note 141 at 147.
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In contrast to the crime control model, the due process model draws a distinction between

the concept of “legal guilt”, as opposed to “factual guilt”, and emphasizes the importance of the

184

presumption of innocence. ~ An individual is presumed innocent until he has been found guilty

by a court of competent jurisdiction.'®> The presumption of innocence, is designed to protect the

innocent “...since the courts and not the informal and non-adjudicative organs of the criminal

2186

process (like the police) have the responsibility of determining 187

a person’s legal guilt.
A finding of guilt must therefore be proved beyond a reasonable doubt and only by

admissible evidence in the context of trial process.'®® Such principle, therefore puts'®® “into play

all the qualifying and disabling doctrines that limit the use of the criminal sanction against the
individual.”'®
The primary goal of the due process model is to restrict the ability of the state to move

1 with “maximal efficiency”.'® It should not be thought, however that the

against individuals
due process model rejects the importance of “repressing crime.”'®® However, contrary to its
rival, it takes the position that there should be a “...formal adjudicative fact-finding processes
which accept the possibility of error and allow the case constructed against the accused to be

publicly evaluated by an impartial tribunal”'**

184 Bryan, ibid.

'8 Ibid.

% Ibid.

"7 Ibid.

18 packer, Two Models of the Criminal Process,” supra note 140, at 17; Bryan, ibid. at 147 -148.
'8 Bryan, ibid. at 148.

' packer, ibid.; Bryan, Ibid.

! Bryan, ibid.

12 Packer, Two Models of the Criminal Process,” supranote 140 at 16. See also ibid.
'8 Packer, ibid. at 13.; See also Bryan, ibid.

1% Supra note 141 at 148.
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The models proposed by Packer are useful in seeing the changes in judicial approach to
the doctrine of voluntariness."”® Applying Packer’s models to the existing case law on
voluntariness, it becomes apparent that what is referred to as the narrow view of the
voluntariness test rests closer'® to the “...crime-control end of the spectrum of value choices.'®’

On the other hand, the broad view seems to share more in common with due process values.'*®

Confessions Rules under the Crime - Control Model

According to this model the best possible evidence is an admission of guilt coming
directly from the mouth of the accused.'”® The opportunity to hear the admission of guilt
directly from the accused is too important to pass-up.2’” The significance of such evidence
becomes more evident, when one considers the fact that under this model, the police can detain
individuals and hold them for questioning on mere suspicion and hearsay evidence.?®! Hence the
police should be allowed to strike while the iron is hot. The ability of the police to extract
statements from accused persons would save considerable state resources and in all likelihood it
would lead to quick guilty pleas. The best time to get a statement is when the accused person is
in the clutches of the state and totally isolated from his lawyer and his family.?%? This is based
on the proposition that any contact between the accused and his lawyer or even his family would

undermine the ability of the police to get a statement from the accused.?*® The undesirable effect

% Ibid,

% Ibid.

"7 Ibid.: see R. v. Baldry (1852); R. v. Johnston (1864) 15 ICLR 60; R. v. Miller (1895) 18 Cox C.C. 54; R. v. Booth
and Jones, supra note 119,

'8 Bryan, ibid.; R. v. Swatkins (1834) 4 Car. & P 548; Berriman, Supra note 98; R. v. Mick (1836) 3 F & F 322; and
the minority decisions in R. v. Johnston (1864) 15 ICLR 60; R. v. Bodkin (1863) 9 Cox C.C. 511; R. v. Gavin (1885)
15 Cox C.C. 656; R. v. Male and Cooper (1893) 17 Cox C.C. 689; R. v. Histed (1898) 19 Cox C.C. 16.

' Packer, “The Limits of the Criminal Sanction”, supra note 140 at 187.

20 1bid. at 188.

21 Ibid. at 176-177.

292 Ibid. at 188.

% Ibid.
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of counsel’s advice to the accused, which is to “say nothing,”” would only frustrate the efforts

of the police to hear the “truth” from the most useful source, which is the accused himself.2%®

Although the police should not be allowed to hold a suspect indefinitely,?® considerable
latitude should be given to the police to continue their interrogation, until they can overcome the
resistance of the accused person.?’’ The amount of time that an accused can be held at the
station, before he is taken to court should be reasonable.’”® The determination of the
reasonableness of this time period cannot be subject to “hard and fast rules.”>* Rather it should
vary from case to case depending on the character of the accused, the seriousness of the charges

and the complexity of the case.?!

The time spent by the accused in police custody is considered to be a part of investigative
detention®'! and therefore the accused is not entitled to any of the procedural protections that
may be available to him during the judicial phase of the proceedings against him.?'> Should the
accused wish to challenge the legality of his arrest, his lawyer can always bring a habeas corpus
motion before a court.?'? However, for the time that the accused is in police custody, he belongs

to the police and he is at their disposal.?*

2% 1pid,
295 Ibid.
206 Ibid,
27 1bid.
208 Ibid,
2 Ibid.
210 rbid,
2 1bid. at 202.
212 1pid.
213 1pid,
24 Ibid.
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According to crime-control model counsel has no business in interfering with the
investigative stage of the process, and his/her proper place is in the courtroom.”"® This is
important, because the unwelcomed intrusion of defence counsel, invariably by telling his/her
client to keep quiet will effectively foreclose the prospects of bringing the case to a speedy
resolution and that would obviously defeat the goals of the crime-control model.*'® The end
result being that the guilty party may ultimately “get away” with his crime and that would

compromise the safety of society.>!”

The rules governing interrogations should be sufficiently flexible, so that they do not
impair the ability of the police to discover the “truth”.2'® Any violations of the rules should
either be perceived as “good faith™*'® on the part of the officers or they should be dealt with
internally by imposing administrative sanctions on officers who are guilty of flagrant violations
of the rules.””® For example, if an accused person is held for a very long time at the police
station, then the officers responsible for this violation should only be disciplined internally to
ensure that such incidents do not happen often. However the accused person who has suffered

from the violation of his rights is not entitled to any procedural relief.?*'

The crime-control model does not condone coerced confessions.”?? The fears of
unreliability associated with coerced confessions puts this type of evidence at odds with the
principle aim of this model, which is the discovery of the “truth”.?** The possibility of a

wrongful conviction compels this model to approach the problem of coerced confessions with

215 1bid. at 203
216 1pid. at 202
27 1bid. at 202-203
28 Ibid. at 188.
219 1pid.

220 1pid. at 188-189.
21 1pid. at 189.
22 Ibid,

3 Ibid.
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some degree of caution. 224 The crime-control model does not advocate the use of formal legal
rules to test the reliability of statements. The desirable method for this model is to conduct a
factual inquiry at the judicial level, on a case-by-case basis, to determine whether or not the
conduct of the officers was so abusive that it effectively forced a false confession from the
accused person.”” For example, the severe beatings and the indignity that the accused persons
experienced in the notorious case of the Birmingham Six, before the coerced confessions were
obtained,”® may just be enough to raise reliability concerns under this model. Hence, the
challenge for the accused person in such a case would be to convince the jury that their
allegations of torture at the hands of the police are credible.”?’ This is due to the fact “...the use
of force is not itself determinative of the reliability of a confession and should therefore not be

conclusive against the admissibility of a confession.”??® Rather:

A defendant against whom a confession is introduced into evidence should have to convince the
Jury that the circumstances under which it was elicited were so coercive that more probably than
not the confession was untrue. In reaching a determination on that issue, the trier of fact should of
course be entitled to consider the other evidence in the case, and if it points towards guilt and
tends to corroborate the confession, should be entitled to take that into account in determining
whether, more likely than not, the confession was untrue.??

224 Ibid.

% Ibid.

28 In 1975 the Birmingham Six were convicted of murder arising from the 1974 pub bombings that killed 21 people.
Six individuals were arrested and were convicted on the basis of confessions and circumstantial evidence linking
them to other IRA members. The six men — Patrick Hill, Gerry Hunter, Richard Mcllkenny, Billy Power, Johnny
Walker, and Hughie Callaghan claimed that they were beaten by the police to falsely confess to their involvement in
the bombing. There was evidence that the six men were assaulted at the jail, however given the uncertainty about
the timing of the assaults, the trial judge determined that their confessions were voluntary and hence they were
admitted into evidence. The jury convicted all six of them of 21 counts of murder. The six men were eventually
exonerated when the Home Secretary referred their case for the second time to the Court of Appeal. The Court of
Appeal then decided that the convictions were unsafe and they were all released in 1991. (Kent Roach and Gary
Trotter, “Miscarriages of Justice in the War Against Terrorism”, (Toronto: University of Toronto, 2005) at p. 9-10).
227 packer, The Limits of the Criminal Sanction, supra note 140 at 189.

22 Ibid.

*® Ibid.



Hence, it follows that for the proponents of the crime-control model, extended periods of
detention without access to counsel, coupled with limited physical abuse of the accused in the

hands of the police, may still not be a good enough reason to exclude a statement.

Confessions Rules under the Due-Process Model

The proper standard of arrest under the due—process model is reasonable and probable
grounds.”*” This model has no tolerance for arrests based on mere suspicion, or on flimsy
grounds. The police should already have a viable case against an accused person, before they

231

proceed to place him under arrest.”>" Therefore, under such circumstances, the police do not

need to rely on the confession of an accused person in order to develop a case against him.?

Upon arrest, the accused person should be taken without unreasonable delay before a
court of competent jurisdiction for a show-cause hearing.?* At his first court appearance and the
subsequent appearances the accused should also be allowed to challenge the legality of his

arr est234.

At this stage of the proceedings, as in all stages of the proceedings the accused is entitled
to the presumption of innocence®* and therefore he should be granted bail while he awaits the
disposition of his charges.*® On this view, the only purpose of a bail hearing is to negotiate the

terms and the conditions of release.”’

20 1bid. at 190.
31 1bid.
32 1bid,
B3 Ibid.
4 Ibid.
B51bid. at 161.
36 Ibid. at 215.
37 Ibid. at 216.
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The accused is also entitled to the effective assistance of counsel from the moment of his
arrest, right through to the end of the proceedings against him.?*® The assistance of counsel at
the moment of arrest however is absolutely crucial. This is based on the fact that at this point in
time the gross disparities in resources between the accused and the state are at their greatest.”>®
The time of the arrest is an important stage in the proceedings because the accused has not had
the chance to rally his forces and he is isolated from everyone, and hence the state has full
control over him. Under such circumstances an accused person should not be interrogated,

before a proper warning has been administered to him. **°

Despite such a warning if the accused nevertheless makes an inculpatory statement to the

police, the admissibility of such a statement can still be challenged under the following criteria:

1. Should the police interrogate the accused do not warn or if the warning was not
understood by the accused;?*!

2. If he was questioned right after the warning and before he had a chance to decide whether
he wishes to contact counsel or explicitly waive his right to counsel;?*?

3. If the statement was extracted from the accused, after the failure of the police to bring the
accused to court as soon as practicable;**

4. If the statement was obtained as a result of threats. 2**

Should the accused be able to show any of these violations the statement should not be
admitted against him.2* This is necessary in order to discourage the police from extracting

statements that violate the rights of an accused person.>*¢

28 Ibid. at 203.
29 Ibid.
240 1pid.
21 1bid. at 191.
22 1bid.
23 Ibid,
24 Ibid,
5 Ibid.
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The policy grounds for excluding statements in the due process model is not restricted to the
fear of unreliability, but also this model takes the view that even truthful statements should be
excluded, if it can be shown that the admission of such statement would be fundamentally unfair
to an accused person.?*’” According to the principles that govern this model, taking advantage of
a suspect’s lack of sophistication, his ignorance or even his timid character is unfair and
therefore the admission of such statements into evidence should be banned on grounds of

fairness.”*®

This model also takes the position that, unlike the crime-control model, the hearing to
determine admissibility should be held in the absence of the jury.2*> And should the statement be
ruled inadmissible, the jury should never be made aware of the content of the excluded

statement.>>°

Having conducted a brief review of Packer’s models, we can now draw on these models in
explaining Canadian developments in the area of the voluntariness doctrine, in the 20™ and 21
centuries. These models help by providing us with an theoretical framework to evaluate the
changing orientation of the Canadian judiciary with regards to the admissibility of statements

over successive generations.

8 Ibid.

H. L. Packer describes proper Police warning under due-process model in the following fashion: “As soon as a
suspect is arrested, he should be told by the Police that he is under no obligation to answer questions, that he will
suffer no detriment by refusing to answer questions that he may answer questions in his own interest to clear himself
of suspicion but that anything he says may be used in evidence, and, above all, that he is entitled to see a lawyer if
he wants to do s0.” Packer, The Limits of the Criminal Sanction, supra note 140 at 192.

7 Ibid. at 192.

8 Ibid.

9 Ibid.

20 Ibid.
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The Development of Voluntariness in Canada:

The Narrow Approach to Voluntariness:

Modern day voluntariness in Canada has become more refined than the law as it was
stated in Jbrahim. Recall in Ibrahim the three components of the inquiry. No statement by an
accused is admissible in evidence against him unless the prosecution can show it not to have

2! These principles

been obtained by a threat or a promise held out by a person in authority.
were adopted by the Supreme Court of Canada and applied in the 1922 case of R. v. Prosko, 252
wherein the accused had been taken into custody in the United States and was told he was going
to be deported back to Canada. Upon hearing this he said “I am as good as dead if you send me
over there.””>* Prosko was wanted in Canada on the capital offence of murder. When the

authorities asked Prosko why he would be “as good as dead”?>* he made an incriminating

statement implicating himself in the murder.

The significance of R. v. Prosko is that it introduced the narrow definition of
voluntariness into Canadian law. Prosko was operating under the apprehension of a threat —
namely that his deportation might result in his execution if he were convicted of murder.
However the court did not entertain this objective circumstance, and limited its analysis, as in
Ibrahim, to the actions of the persons in authority and whether those actions created any
inducements. The Court found that there was not “the slightest evidence that Prosko’s

statements or confessions were induced or obtained from him either by fear of prejudice or hope

' Supra note 56 at 609.

2 Supra note 139.; Supra note 17 at 281.
3 prosko, Ibid. at 4 (Q.L.).

>4 Ibid.
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of advantage exercised or held out,”> by either of the officers who received his confession, and

that the statements were voluntary.?

The Supreme Court’s adoption of the narrow definition of voluntariness shows its
embrace of a crime control agenda where the totality of the circumstances and subjective factors
are dismissed in favour of looking to whether a state agent provided any direct promises or

threats.

In R. v. Boudreau®’ the Supreme Court restated its commitment to the narrow

258 and to the crime control agenda.259 Although the Court’s ruling

interpretation of the rule
touched on subjective factors?®® by suggesting that the aura of authority created by the presence
of state agents may cause apprehension in the minds of the accused, this concern was not

meaningfully elaborated upon. Rather, the Supreme Court chose to make the presence of some

overt act calculated to induce fear or hope the linchpin for exclusion.

The Supreme Court, by stating the basic principles of the admissibility of statements in
their narrow form in Boudreau, 2% paved the way for a “mechanistic application of the rule of
absence of hope and fear.” 262 The narrow definition of the rule places the focus of the inquiry

on the state agents®, rather than on accused persons. The application of the narrow definition

5 Ibid.

28 Ibid.

37 R v. Boudreau, [1949] S.C.R. 262.

%% Supra note 136 at 102.

9 Ibid.

260 «No doubt arrest and the presence of officers tend to arouse apprehension which a warning may or may not
suffice to remove, and the rule is directed against the danger of improperly instigated or induced or coerced
admissions” Supra note 257 at 6 (Q.L.).

26! Supra note 135 at 1-4.

262 oypra note 136 at 123.

%3 Ibid. at 126.



264, unless it is shown that the state agents through

presumes the voluntariness of a statement
some overt acts have raised the hopes of an accused or they have caused him fear. The narrow

definition results in courts limiting their focus in reviewing the actions of state agents.?’

In R. v. Fitton™, the Supreme Court issued a strong crime control ruling by refraining to
address standards of police conduct as part of the voluntariness inquiry. The judges refused to
consider the impact that the oppressive circumstances created by the police would have had on
the mind of the accused and his propensity to make an incriminating statement as being a ground
for exclusion, and therefore reiterated the narrow definition of voluntariness. Rather it was to be

left to the discretion of the trial judge. Fateaux J. writes:

Assuming that it could be said that the conduct of the police in the circumstances of this case was
not in accordance with the [English] Judges' Rules, it was, particularly . . . within the discretion of
the trial Judge, if otherwise satisfied that the test of voluntariness . . . had been met, to admit these
statements in evidence ... And, if on the view of the trial Judge formed on the voir dire, the
occasion arose for him to exercise this discretionary power, I find it impossible to say that he
failed to do so judicially in admitting them in evidence.?®’

The fact that the accused may have a subjective belief about the coercive nature of his

ordeal, was not a sufficient ground to exclude a statement; rather the subjective factor had to be

91268

«..attributed to some conduct on the part of the”?®® state agents.?® It appears that the conduct of

the officers to keep the accused detained at the police station all day, without any formal charges,

2% Ibid.
2 Ibid. at 127.
266 R. v. Fitton [1956] S.C.R. 958 (Q.L.). In Fitton, the accused was picked up, without being formally charged, for
the murder of a thirteen year old girl. Detained at the station, the accused was asked what his movements had been
on the previous day, and he made an exculpatory statement. He was kept at the police station all day, and then in the
evening, at 5 p.m., the officers returned and told the accused that they had discovered facts that showed his earlier
statement was false. There was some more conversation and the accused then made a highly damaging remark.
After this remark he was formally arrested for murder and cautioned. He then made a statement, in the form of
questions and answers, which was taken down in writing and signed by him. At the trial both the oral and the written
statements were admitted in evidence, without objection from the defence, but on appeal it was contended that they
should not have been admitted.
27 Ibid. at 21.
z:: E.). Ratushny, Self-Incrimination in the Canadian Criminal Process (Toronto: Carswell, 1979) at 104,

Ibid.
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was not sufficiently egregious, according to the Supreme Court of Canada. It may be argued that
the Supreme Court is guilty of ignoring the impact on the mind of the accused, of the officer’s
decision to detain the accused all day, and how such a lengthy detention may have influenced the
accused to make an inculpatory statement. The Crown is not required to go further and show
affirmatively that the statement was not otherwise influenced by the course of conduct adopted
by the police. In other words, there needs to be a causal link*’® between the actions of the police

and the subjective state of involuntariness.?’”"

The Burden of the Prosecution

Three due process rulings, R. v. Sankey,””* R. v. Thiffault’” and R. v. Dick’” were made

between R. v. Prosko and R. v. Boudreau.

Sankey stands for the proposition “...that while, on the one hand, questioning of the
accused by the police ... will not per se render his statement inadmissible, on the other hand, the

burden of establishing to the satisfaction of the Court that anything in the nature of a confession

ME]T., Ratushny, “Unraveling Confessions” (1971) 13 Crim. Law Q. 453 at 458.

27! The Court was critical of the Ontario Court of Appeal’s position that the accused’s subjective mind should be
considered, independent of police action (/bid). The Court held that the majority of the Court of Appeal has treated
the expression ‘freely and voluntarily’, used in Boudreau v. The King as if it (/bid.) “...connoted only a spontaneous
statement, one unrelated to anything as cause or occasion in the conduct of the police officers; but with the greatest
of respect that is an erroneous interpretation of what was there said. The language quoted must be read primarily in
the light of matters that were being considered. As the opening words show, there was no intention of departing
from the rule as laid down in the authorities mentioned; the phrase ‘free in volition from the compulsions or
inducements of authority’ means free from the compulsion of apprehension of prejudice and the inducement of hope
for advantage, if an admission is or is not made. That fear or hope could be instigated, induced or coerced, all these
terms referring to the element in the mind of the confessor which actuated or drew out the admission. It might be
called the induced motive of the statement i.e. to avoid prejudice or reap benefit.” Supra note 266 at 5; Also see Ibid.
2 Sankey v. The King, [1927] S.C.R. 436, [1927] 48 Can. C.C. 97 (Q.L.).

2B Thiffault v. The King, [1933] S.C.R. 509, (1930) 60 Can. C.C. 97.

2™ R.v. Dick (1947), 87 C.C.C. 101 (Ont. C.A.).
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or statement procured from the accused while under arrest was voluntary always rests with the

Crown.”*”

The significance of the case, however, is that it provided some additional clarity about
what would be required for the Crown to discharge this burden by indicating that it cannot be
done “merely by proof that the giving of the statement was preceded by the customary warning
and an expression of the opinion oath by the police officer, who obtained it, that it was made
freely and voluntarily.”?”® The Court, however, does not provide any specifics, in this case, of
what will be required of the Crown to establish voluntariness, given that the officer’s sworn
testimony that he administered the caution and that the statement was free and voluntary is

insufficient.

Thiffault v. The King, a murder case, decided in 1933, came to the Supreme Court of
Canada on appeal from Quebec, where the question as to the admissibility of a statement alleged
to have been made by the accused to Quebec Provincial Police officers was considered.””” The
Court however took great umbrage to how the written statement was procured in this case, noting
that it had been “plainly calculated to incriminate” Thiffault.”’® The Court took issue with the
fact that there was no verbatim record of what transpired during the interrogation
(notwithstanding that the document produced by the clerk was read back to the accused, and he
2279

signed it), because “it is not a correct statement of what the accused said and intended to say.

The signed statement disregarded any explanation that Thiffault may have provided to his

73 Supra note 272 at 5.

27 Ibid.

27" Supra note 273 at 97. Mr. Thiffault was indicted for setting his house on fire and killing his wife and son. They
were sleeping upstairs at the time of the fire. After the fire, Thiffault was picked up and detained as a “material
witness”. Subsequently he gave a written statement to the police, and that statement contained a false account about
the origin of the fire.

*% Ibid. at 98.

*” Ibid. at 101.
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interrogators and simply converted his response into an admission in support of the Crown’s

280

theory.”™ Thus, the Court found that the signed statement should not have been introduced into

evidence in the absence of an explanation from the clerk who prepared it. 28!

The Court went on to insist that the persons administering the interrogation must be made
available as witnesses during the voir dire on admissibility. “Where such a statement is elicited
in the presence of several officers, the statement ought, as a rule, not to be admitted unless (in the
absence of some adequate explanation of their absence) those who were present are produced by
the Crown as witnesses, at least for cross-examination on behalf of the accused.” Thus, the court
required by this rule, that the officers present and the clerk who wrote down the statement, be
made available to the defence for cross-examination as a necessary pre-condition to

admissibility.?®?

A third ruling for due process was R. v. Dick.?®® The Court in Dick also stated that it
is “an abuse of the process of Criminal Law to use the purely formal charge of a trifling offence,
upon which there is no real intention to proceed, as a cover for putting the person charged under
arrest, and obtaining from that person incriminating statements...it is trifling with the long-
established maxim nemo tenetur seipsum accusare, and has more than the mere appearance-but,
in the intended result, it has at times the effect-of a trial by the police in camera before even the

charge has been laid” 2%

The judgment of the Ontario Court of Appeal in Dick is a clear indication that the original

charge against an accused person should be a real charge, and not merely a pretext for detaining

20 1pid.

3! 1bid.

282 Ibid. at 103.

28 Supra note 274.
284 Ibid at 110-11.
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a suspect in order to extract a confession for a much more serious offence®, or for “an entirely

different offence” 2%

These three rulings imposed additional requirements on the state in the voluntariness
inquiry. Sankey imposed the burden on the Crown for demonstrating that the statement was
voluntarily given; Thiffault created the requirement that the interrogating officers and the clerk
writing down the statement be made compellable as witnesses for the voluntariness inquiry and
highlighted the problems that the Crown would have if it tried to introduce statements into
evidence that were not taken verbatim; and Dick condemned the practice of picking up someone

on a minor charge to go on a fishing-expedition for serious, incriminating information.

Reliability as the Ultimate Criterion for Admissibility:

According to Wigmore “the principle upon which a confession is treated as sometimes
inadmissible is that under certain circumstances it becomes untrustworthy as testimony”.”*’ The
exclusive reliance of Wigmore on untrustworthiness for excluding statements, begs the question
as to what is the real issue is determining voluntariness; are the confessions rule really just about

establishing the reliability of statements?

The judicial response to that question came in the case of R. v. Hammond.*® This was an
English murder case and on the voir dire, the accused was cross-examined as to the truth of his

inculpatory statement and the accused openly admitted to its truth.?® The statement, despite the

%5 In Dick the accused, while in custody, had made seven statements to the police over a period of 25 days. The
police had deliberately prevented her from seeing her counsel, before she had signed one of her statements.
Originally the police had charged the accused with vagrancy. The real intention of the police, however was to use
the charge of vagrancy to keep her in jail, in order to extract confessions with regards to the murder of her husband.
2% Supra note 274 at 113.

27 Stuart Ryan, “Involuntary Confessions” (1960) 2 Crim. L.Q. 389 at 391.

28 R v. Hammond (1941), 28 Cr. App. R. 84 (C.C.A.).

2 The cross-examination of Hammond proceeded as follows:
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trial judge’s reservations about the appropriateness of the question®*’, was admitted and the

accused was convicted of murder.

The Court of Criminal Appeal, however, did not share the apprehension of the trial judge
and it held that the question as to the truth of the statement “...was a perfectly natural

23291

question. The Court of Criminal Appeal was of the view that the question was relevant to the

collateral issue of credibility.®> Hence rendering “...nugatory the ancient and honourable

maxim nemo tenetur seispsum accusare....”>>

The immediate impact of Hammond was to turn the question of voluntariness on its head,
and the rules governing the admissibility of confessions were inverted, as reliability became the
ultimate criteria. The truth became the overriding factor in determining the admissibility of a

statement”®* and not the vicious beatings that Hammond allegedly suffered at the hands of the

Q: Your case is that this statement was not made voluntarily?

A: Yes

Q: What you are now saying is that you were forced into saying what was true by something that
was done. Is that right?

A: Yes sir.

Q: So you did kill Mr. Roberts?

A: Yes, sir.

See: Kaufman, supra note 41 at 46.

20 Kaufman, ibid. The trial judge admitted the statement for other evidence that were elicited from the accused,
rather than his admission of guilt.

! Supra note 288 at 86: Ibid.; Supra note 270 at 281.

2 Hammond, ibid; Kaufman, ibid. Ratushny, ibid.

% Austin M. Cooper, “Admissibility of Confessions” (1958-59) 1 Crim. L.Q. 46.

%4 The notion that truth is the determining factor did not begin with Hammond. 1In fact, as discussed above, the
origins of the doctrine of confirmation by subsequent facts can be traced all way back to Warickshall (Supra, note
42). A more explicit confirmation of that doctrine was stated in R. v. St. Lawrence (1949), 93 C.C.C., where the
Supreme Court of Ontario stated at 391:

Where the discovery of the fact confirms the confession — that is, where the confession must be taken to be

true by reason of the discovery of the fact — then that part of the confession that is confirmed by the
discovery of the fact is admissible, but further than that no part of the confession is admissible.
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police.295 In other words truth dictated admissibility. Hence the use of violence, threats,
promises, etc. may no longer lead to the exclusion of statements, due to the fact that the adoption
of dishonourable or illegal methods by state agents in obtaining statements would not necessarily

affect their admissibility.

A Short-Lived Boost to Due-Process Values

The immediate Canadian response to the reactionary ruling in Hammond was the re-
affirmation of the governing rules of confession. The British Columbia Court of Appeal in
Weighill**® held that the purpose of voir dire is “...to discover not whether the confession is true
(which is for the jury alone) but whether it is voluntary and hence admissible as evidence”.”’.
The ruling in Weighill clearly rejected Hammond and that left some room for optimism that in

Canada the courts could be poised to introduce concerns about fairness (not just reliability) into

the confessions’ rules.

The Forces of Crime Control Strike Back

These hopes were short lived, however, as the issue was raised again in R. v. LaPlante.”®
In that case, the Ontario Court of Appeal took the holding in Hammond**°one step further. It
concluded that Hammond permitted not simply the accused to be questioned as to whether or not
the statement was true, but also to be asked whether or not he is guilty of the crime charged. In

the Court’s view, the answer would be relevant to the accused’s credibility. This was starkly at

2% Hammond had said that he had given a statement to the police as a result of a vicious beating,

26 R v. Weighill (1945), 83 C.C.C. 387 (B.C.C.A.).

*7 Ibid. at para 12.

28 R v. LaPlante [1958] O.W.N. 80 (C.A.).

2% «In respect of the second ground, we can add nothing to the reasons given by Mr. Justice Humphreys in R. v.
Hammond. The evidence given by the accused in cross-examination on the voir dire that the statements made by
him were true, touches the issue of credibility...and his answers in respect of both matters to the questions put by
counsel for the crown were relevant to the issue as to whether or not the statements made by him were voluntary”
Ibid. at 81 (C.A.).
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odds with Weighill,*® which had held that the voir dire on the admissibility of a statement is

about voluntariness and not an inquiry about the truth of the statement.

The issue at stake here requires some further elaboration. If the Crown asks the accused
at the voir dire whether or not his incriminating statement is true or asks him whether he is guilty
of the crime charged, the accused is immediately put in a no-win situation. No matter what he
says, his credibility will be affected. If he admits to being the killer, then he would seem more
likely to be a liar, because killing is generally seen as a more serious moral violation than lying,
and if someone was willing to kill, they would be willing to lie. If he denies that the statement
he made is true, he admits to being a liar, and his credibility is likewise affected. It follows from
this that the question cannot provide much insight into the accused’s credibility, it can really only

harm it.

What the Court is really concerned with here is assessing the reliability of the statement;
it is motivated by a desire to get the guilty. If the accused admits that the confession is true, then
the judge will be tempted to find a reason to let the statement into evidence; and why not?
Although fairness may be technically at issue, the bottom line is that the accused just admitted to

committing the crime.

A voir dire on the voluntariness of a confession is not meant to be an inquiry into the
truth of the confession,; it is an inquiry into whether it was voluntarily made. Whatever limited
probity on the issue of credibility is substantially outweighed by the potential prejudice of
permitting this sort of inquiry into a question that is ultimately peripheral to the question of

voluntariness.

3% Supra note 296.
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One year later the same Court, in the case of R. v. McAloon™®, approved the trial judge’s
charge to the jury, which was inconsistent with its earlier position in LaPlante. This is based on
the fact that in McAloon the trial judge had invited the jury to act upon a true and yet an
involuntary statement. The trial judge charged the jury in the following fashion: “Even if you

» 302

think the statement was not voluntary, yet, if you think it was true, you may act upon it”.

According to L.K. Graburn the trial judge in McAloon was telling the:

...jury in plain, unmistakable and unambiguous language that in the final analysis it is the truth of
the statement that matters, and not the question of adherence to the niceties of the law. The Court
of Appeal held His Honour’s direction to be unimpeachable >

Although the Ontario Court of Appeal in LaPlante paid lip service to the priority of
voluntariness over truth, in McAloon the same Court re-asserted the view that “...it is the truth
and not the voluntariness of the statement which is the paramount question of fact for the
jury™®. Hence the trend that had begun with Hammond was quite forcefully followed by the
Ontario Court of Appeal in LaPlante and McAloon and also by the Supreme Court of Ontario in

St. Lawrence.3%

These rulings have been seen, by some at least, as indirect nods of approval for the use of

dishonourable methods by state agents to extract confessions, in any which way possible.306 The

30V R v. McAloon, [1959] 124 C.C.C. 182 (Ont. C.A.).

;Z: L. K. Graburn, “Truth as the Criterion of the Admissibility of Confessions” (1963) 5 Crim L.Q. 1960 415 at 423.
Ibid.

3% Ibid. at 424. The Court held that once a statement is admitted the question of its voluntary character goes only to

its weight.

35 R v. St. Lawrence [1949] 7 C.R. 464, [1949] O.R. 215 (S.C.0.); Ibid. “It is submitted that the Hammond,

LaPlante, St. Lawrence and McAloon cases indicated a trend toward a discretion on the part of a trial judge to admit

the truthful but involuntary statement.” - Supra note 302 at 424.

306 «It is submitted that the result of the decision in the Hammond case goes far beyond mere permission to Crown
counsel to test the credibility of the accused and gives police officers carte blanche to treat an accused as roughly as
they wish in order to obtain an incriminating statement from him for evidence in criminal proceedings.” - Supra note
293 at 47.
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use of such methods to obtain even truthful statements, offends democratic values*”’ and hence
they should be resisted. Fortunately, judges in other provinces were not keen to follow the lead
of the Ontario Court of Appeal in LaPlante. In R. v. Hnedish®®, Mr. Justice Hall, of the

Saskatchewan Superior Court, explained:

Accordingly while giving the LaPlante judgment the respect it commands as a judgment of the
Ontario Court of Appeal, I am left with the conviction that because its foundation is on so unsure
a footing as the obiter dicta of Hammond’s case, 1 cannot follow it*® or accept it as good law in
Saskatchewan.'°

The Supreme Court Upholds Crime-Control Values

Ultimately the question came before the Supreme Court of Canada in R. v. DeClercq."!
In DeClercq the accused, while testifying on the voir dire, was questioned by the presiding judge

about the truth of his statement.>'? The accused, in response to questions posed by the presiding

307 «To admit even fully corroborated confessions obtained by such methods would, it is submitted with utmost
respect, be repugnant to what the writer believes to be still and what he hopes will continue to be our accepted
standard and principles of justice”. Supra note 287 at 399. Ryan was referring to the effects of the rulings in St.
Lawrence, LaPlante and McAloon.

3% R v. Hnedish [1958), 29 C.R. 347 (Sask. S.C.).

% In Hnedish, ibid. Hall J. also suggested that “...it is not permissible for crown counsel to ask questions
concerning the truth of the facts recorded in the statement. The issue being tried is not the truth or otherwise of the
so-called statement (which is for the jury alone), but whether it is voluntary and so admissible. It would be
repugnant to the accepted standards and principles of justice to transmute what was initially an inquiry as to
‘admissibility’ of a confession into an inquisition of an accused under the guise of credibility”. - C.C. Savage,
“Admissions in Criminal Cases” (1962-63) 5 Crim. L. Q.49 at 111.

319 K aufman, supra note 41 at 48.

3" R v. DeClercq, [1968] S.C.R. 902.

312 The trial judge himself asked the accused:

Q: Give the witness the exhibit. Is that the statement you signed?

A: Yes, sir.

Q: Isit true?

Defence Counsel: Now, in addition to that, the question of whether the statement is true or is not true is not
material here.

The Court: I think it is.

Defence Counsel: It is purely whether the statement is voluntary or not.

(Eventually the proper statement was put to the witness).

The Court: I think it is very important whether it is true or not. I note your objection and I think it is a
proper question taken at this time.

Defence Counsel: There are all sorts of cases.

The Court: Yes. Ihave read them all. I am quite familiar with them and I am satisfied with my ruling.
Accused: Yes, Your Honour.

The Court: All right.
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judge, confirmed the truth of his statement. The statement was admitted and the accused was
convicted. On appeal, a majority at the Ontario Court of Appeal held that they were bound by

LaPlante. However, Mr. Justice Laskin’s dissented, sending the case to the Supreme Court.

The question before the Supreme Court was, again, whether the trial judge had erred in
law when he asked DeClercq, who was giving evidence on a voir dire into the admissibility of
his statement, whether or not the statement was true. The trial judge had insisted on an answer
despite an objection from defence counsel.>'® The question that arose was, if the accused says at
voir dire that the statement he gave was true, does this have any impact upon the determination

of whether it was voluntary, and thus admissible?
For the majority, Martland J. wrote:

I am in agreement with the conclusions stated in the Hammond case. While it is settled
law that an inculpatory statement by an accused is not admissible against him unless it is
voluntary, and while the inquiry on a voir dire is directed to that issue, and not to the
truth of the statement, it does not follow that the truth or falsity of the statement must be
irrelevant to such an inquiry. An accused person, who alleged that he had been forced to
admit responsibility for a crime committed by another, could properly testify that the
statement obtained from him was false. Similarly, where the judge conducting the voir
dire was in some doubt on the evidence as to whether the accused had willingly made a
statement, or whether, as he contended, he had done so because of pressure exerted by a
person in authority, the admitted truth or the alleged falsity of the statement could be a
relevant factor in deciding whether or not he would accept the evidence of the accused
regarding such pressure.”"

Accused: ...except for a few details, I would say the statement is correct.
Reproduced from Hon. Fred Kaufman, supra note 41 at 48 & 49.
313 Supra note 311.
¥ Ibid. at 912.



Thus, according to the majority in DeClercq, such an inquiry by the judge would be
permissible so long as that inquiry was related “solely to the weight to be given to the evidence

on the issue as to whether or not it was voluntary.™"?

DeClercq provided another opportunity for Mr. Justice Hall who had become a judge of
the Supreme Court, since giving his ruling in Hredish, to re-visit the question and give a more
refined set of reasons for his opposition to the issue. Hall J. took the position that the question is
wrong in law, because it offends the rule against self-incrimination. Moreover Hall J. held that
the question removes an important safeguard against improper pressures by state agents against

an accused.>'®

Hall J. was joined in dissent by Spence J. and Pigeon J. For Spence J. the question was
irrelevant and had no probative value in determining the issue of voluntariness.’'” And Pigeon J.
was of the view that permitting the question would lead to the erosion of confession rules, and

this might weaken a necessary safeguard against potential police abuses.>'®

3 Ibid.
316 Hall J. explained:

The problem is whether the truth of the statement is relevant to this inquiry. It is obvious that it is not
directly relevant because fundamentally it is relevant only to the main issue, namely the guilt or the
innocence of the accused. However, it is contended that it is indirectly relevant as bearing on the
credibility of the accused testifying on the voir dire. But is it not rather a petition principal, trying to
find out from the accused whether he is guilty in order to decide whether to admit his confession as
evidence of his guilt?

Whenever the statement or confession amounts to an admission by the accused that he has committed
the offence of which he is charged, the truth of the incriminating statement is but theoretically
distinguishable from his guilt. If the statements is totally incriminating, asking the accused testifying
on the voir dire: “Is the statement true?” is tantamount to asking him: *“Are you guilty of the
offence?” But that is precisely what an accused may not be asked unless he chooses to testify at the
trial”. - Supra note 311 at 18-19 (Q.L.).

'7 Kaufman, supra note 41 at 52.
38 Ibid. at 54.

~61~



The majority of the Supreme Court, however, through its process of reasoning, concluded
that the question was somehow relevant to the credibility of the accused. The position of the
Supreme Court is partly based on the assumption that a trial judge is presumably able to disabuse
his/her mind from the evidence that he/she has heard at the voir dire. This means that the
question becomes permissible because the trial judge is presumed to have the capacity to
disabuse him/herself of the potential influence of this information in discharging his/her other
functions. This seems like an especially optimistic presumption in cases where a trial judge
presides without a jury and is charged with responsibility for not only making the required legal

rulings but also required to make the key factual findings about guilt or innocence.*'®

The interesting aspect of the ruling in DeClercq was that all the nine judges unanimously
agreed that the question to be decided on a voir dire is voluntariness and not the truth of the
statement.>?® However the majority seems to have allowed the question on the truth of the
statement, in an indirect attempt to “purify™?' or establish the reliability of an accused’s
statement. It is quite obvious that such an approach stands in sharp contrast with the legitimate

purpose of a voir dire.3?

Transformation of the voir dire into “an inquisition of an accused, under the guise of
credibility™? leaves much to be desired. The conventional wisdom seems to suggest that, the
admission of an accused to the truth of his inculpatory statement helps to boost his credibility.
Therefore, his evidence on the involuntary features of his statement should be more believable.

However, despite the remarkable show of honesty by the accused persons in Hammond,

319 Supra note 287 at 396.

520 Kaufman, supra note 41 at 54.

521 Supra note 309 at 57.

32 Ibid,

3B Ibid. at 111; Supra note 308 at para 10.
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LaPlante, DeClercg, etc. the courts still disbelieved their respective claims that their statements

were involuntarily given and each confession was ultimately ruled admissible.

It would be safe to suggest that DeClercq is a massive encroachment upon the already
narrow scope of voluntariness rules. When one adds DeClercq to the restrictive approach of
Ibrahim, Boudreau, Fitton, etc. one is left with considerable doubts about the protective abilities |
of the confessions rule. It is difficult not to see the DeClercq question as little more than a direct
attack on the integrity of the confessions rule, and it should therefore be eliminated. The fallacy
of the argument that the question is somehow relevant to the issue of credibility has already been

exposed by the Privy Council in R. v. Wong Kam-ming.3**

I contend that the DeClercq question simply amounts to asking the accused if he is

guilty.*”> Pushing such a question to the pre-trial stage where admissibility is being decided does

little more than “...put the cart before the horse” 3%

324 Ratushny points out that Supreme Court too readily adopted Hammond for its ruling in DeClercq, and yet,
interestingly the Privy Council in R. v. Wong Kam — ming [1979] 2 W.L.R. 81, completely overruled Hammond and
as a result Hammond is no longer a good Law in England. Hence our Supreme Court seems to be behind the times.
(Kaufman, Supra note 41 at 56). It should also be stated that the factual background in DeClercq is even more
disturbing than Hammond. This is so because DeClercq was a judge alone trial, and it was the trial judge himself
who asked the question “is it true”, rather than the prosecutor.

32 The issue of admissibility of the question “Is it true” in Australia was dealt differently. In R. v. Toomey [1969]
Tas. S.R. 99 (S.C.) the Court’s position on this question has been described as follows:

...to allow the question would strongly discourage the accused from testifying, thereby depriving the Court
of his version of the interrogation, and thus undermining the policy ground of controlling improper police
conduct. Furthermore, the knowledge of the confession’s truth would tend to predispose the trial judge
when addressing his mind to voluntariness.

See: Mark Schruger, “Recent Developments in the Law Relating to Confessions: England, Canada and Australia”

(1981) 26 McGill L.J. 435 at 479.
326 Ibid. at 480.
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The Judicial Discretion to Exclude and the Greater Erosion of the Confessions Rule

The case of R. v. Wray327 represented another attempt by the Supreme Court to restrict
the ambit of the confession rules to the narrow construction of Ibrahim rule. The Supreme Court
in Wray recognized the narrowest possible judicial discretion to exclude evidence, which is not
technically contrary to the /brahim rule. The Supreme Court held that judicial discretion is only
designed to ensure that the accused receives a fair trial. However, a trial judge has no business
extending his/her discretionary powers beyond the courtroom. In other words, the investigation
and the interrogation stages fall outside of judicial discretion.*?® Wray thus eliminated the
judicial discretion to exclude evidence that has been unfairly obtained, except in limited

circumstances.

The effect of the majority’s ruling in Wray was to make illegally obtained confessions
admissible into evidence on the basis of relevance (notwithstanding other considerations relating
to reliability), provided that it: is not gravely prejudicial to the accused, its admissibility is not

tenuous, and its probative value is not slight.**®

Moreover, in relation to the question of
reliability, derivative evidence that has been discovered due to an involuntary confession
(including one which has been illegally obtained) may be used to confirm the truth of the

portions of that confession that relate to the discovered evidence.

27 R.v. Wray, [1970] 4 C.C.C. 1 (S.C.C.): The accused was charged with murder, as a result of a shooting which

had occurred during the robbery of a gas station. Upon the arrest of the accused, the police used trickery, duress and
inducements to compel the accused to make certain incriminating statements and lead them to the place where they
could recover the gun. While the police were working on the accused, his lawyer was being kept at bay. At the trial
the Crown argued that, even though the statements were involuntary, nevertheless, based on the doctrine of
confirmation by subsequent facts, the evidence of him leading the police to where the gun was recovered was
admissible. However the trial judge disagreed and used his discretion to exclude this evidence and he entered a
directed verdict. The Ontario Court of Appeal affirmed the ruling of the trial judge and the matter was appealed to
the Supreme Court. |
328 A F. Sheppard, “Restricting the Discretion to Exclude Admissible Evidence” (1972) 14 Crim. L.Q. 334 at 336.

32 Supra note 327 at para. 54.
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The Wray decision was consistent with the Supreme Court’s commitment, until that
point, of making “truth” seeking the primary value of the Canadian criminal justice system. The
cases of St. Lawrence, McAloon, DeClercq, Wray, etc. all seem to form a pattern which indicates
that the principles of fairness and the desire to control abusive conduct by state agents would

take a secondary and subservient role to the preeminent objective of discovering the “truth”.

These judgments implicitly assume that the rationale of the confessions rule is reliability alone. |

The Broadening of the Ibrahim Rule: Operating Mind and Oppression

Since the adoption of the Jbrahim rule the Supreme Court has faithfully been applying it
in determining the admissibility of statements by accused persons. The narrow construction of
the Ibrahim rule, along with the effective elimination of judicial discretion, created a legal
culture that would appear to have left little room for the doctrine of oppression. This was

330

particularly true in light of a ruling such as R. v. Fitton,””” where the accused had been detained

all day without charge and had been told, when the police returned to confront him, that they had

found evidence that showed his earlier exculpatory statement (made without receiving a caution
of any kind) was false. Hence, it was unexpected that there should have been a recognition of

psychological oppression in R. v. Horvath®®' and R. v. Ward®*? following rulings such as that.

330 Supra note 266.

31 R v. Horvath (1979), 44 C.C.C. (2d) 385 (S.C.C.): In this case the accused was a seventeen-year-old youth, who
was charged with the murder of his mother. Shortly after his arrest he was subjected to a grueling interrogation that
lasted for more than three hours. Within a few hours of the first session, he was taken for a polygraph test that lasted
for four hours. During the second phase of his interrogation the accused confessed to the murder of his mother. At
his trial a psychiatrist testified that the polygraph specialist had by his voice and his methods unwittingly induced a
mild state of hypnosis. The trial judge agreed with the expert evidence and excluded the statement. The acquittal of
the accused was appealed and eventually the case reached the Supreme Court. A divided Court (split 4:3) upheld the
trial judge’s ruling.

2R v. Ward (1979) 44 C.C.C. (2d) (S.C.C.) 498: Ward was appealing from an Alberta Court of Appeal’s reversal
of his acquittal from a charge of criminal negligence in the operation of a motor vehicle causing death. At trial he
was acquitted after the trial judge held his statement inadmissible. The accused in this case was injured in the
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The Supreme Court in Horvath and Ward for the first time recognized the doctrines of
operating mind, and oppression as grounds for the exclusion of statements. The Supreme
Court’s fresh look at the rules governing the voluntariness test seemed to have broken the
previous stranglehold that the Ibrahim rule had on the admissibility rules. The cases of Horvath
and Ward were significant, because they marked a willingness by the Supreme Court to consider |
the impact of other factors on the issue of voluntariness®*® beyond Ibrahim’s narrow
fear/inducement formula.** Thus the fear/inducement formula was no longer exclusive®*’; rather
oppressive conduct by state agents also became a subject of consideration by the judiciary.®*
The Supreme Court in these two rulings once again confirmed that reliability was not the sole

concern of the confessions rule.’

The Court in Ward took the position that while the voluntariness analysis requires a
determination of whether statements were “freely and voluntarily” made, the analysis may go
beyond the narrow questions of whether there was the presence of a “hope of advantage” or a
“fear of prejudice” flowing from a promise or threat “in consideration of the mental condition of
the accused” at the time of the statements.>*® Spence J., indicated that he viewed the trial
judge’s voluntariness analysis to have been the correct approach. The trial judge had “engaged in
a consideration of both the mental and physical condition of the accused, first, to determine

whether a person in his condition would be subject to hope of advantage or fear of prejudice in

accident and was unconscious for a while. He was described by independent witnesses to have been in the “state of
shock”, when he spoke to the police.

333 David Tanovich, “The Charter Right to Silence and The Unchartered Waters of a New Voluntary Confession
Rule” (1992) 9 C.R. (4™) 24 at 37.

334 Beverly M. McLachlin & Andrea. Miller, “Rothman: Police Trickery: Is The Game Worth The Candle” (1982)
16 U.B.C. Law Rev. 115 at 119.

%33 Edmund Thomas, “Lowering the Standard: R. v. Oickle and the Confessions Rule in Canada” (2005) 10 Can.
Crim. L. Rev. 69 at 78.

336 Supra note 334 at 123,

57 Ibid.

338 Supra note 332 at 506.
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making the statements, when perhaps a normal person would not, and, secondly, to determine
whether due to the mental and physical condition, the words could really be found to be the
utterances of an operating mind.”*® A reasonable doubt on either of these issues would be
sufficient to exclude a statement following a voir dire; the fact that the trial judge had a

reasonable doubt on both of these issues ensured that he was justified in his refusal to admit the
|

evidence, on the view of the Supreme Court.>*

The Court bolsters the ruling in Ward by referring to it as a consistent application of the

principles drawn from Boudreau v. The King,*' wherein Rand J. wrote:

The cases of Ibrahim v. The King [1914] A.C. 599, R. v. Voisin, [1918] 1 K.B. 531, and Prosko v.
the King, 66 D.L.R. 340, 37 Can. C.C. 199, 63 S.C.R. 226, lay it down that the fundamental
question is whether the statement is voluntary. No doubt arrest and the presence of officers tend
to arouse apprehension which a warning may or may not suffice to remove, and the rule is
directed against the danger of improperly instigated or induced or coerced admissions. It is the
doubt cast on the truth of the statement arising from the circumstances in which it is made that
gives rise to the rule. What the statement should be is that of a man free in volition from the
compulsions or inducements of authority and what is sought is assurance that that is the case.
The underlying and controlling question then remains: Is the statement freely and voluntarily
made?*”

% Ibid.

30 Ibid.

34! Supra note 257.

342 Supra note 332 at 505-06. This presents an incredibly expansive view of the scope of the voluntariness analysis,
which has undoubtedly been significantly scaled back in more recent rulings. In particular, with respect to the issue
of “operating mind”, in R. v. Whittle the Supreme Court ruled that to have an operating mind the accused need only
have “sufficient cognitive capacity to understand what he or she is saying and what was said,” including, “the ability
to understand that the evidence can be used against the accused.” (R. v. Whittle, [1994] 2 S.C.R. 914.)

This went against earlier suggestions in Clarkson that voluntariness might require the accused to have a more
thorough understanding of the consequences of speech.(R. v. Clarkson [1986] 1 S.C.R. 393 at 393-395). Moreover,
it was ruled that suspects need not be capable of exercising “analytical reasoning,” or making “a good or wise choice
or one that is in her interest.” (R. v. Whittle, [1994] 2 S.C.R. 914 at 933, 939, 941-42.) The effect of the view
articulated in Whittle is that courts have held that suspects affected by intoxicating substances, mental illness,
intellectual disabilities, or biochemical imbalances may still be capable of making legally “voluntary” statements.
(See: R.. v. McKenna, [1961] S.C.R. 660; R. v. McPherson, 2000 MBCA 157 at para. 2; R. v. Richard (1980), 56
C.C.C. (2d) 129 (B.C.C.A.); and R. v. Hartridge, [1967] 1 C.C.C. 346 (Sask. C.A.); R. v. Whittle; R. v. Nagotcha,
[1980] 1 S.C.R. 714,109 D.L.R. (3d) 1, 32 N.R. 204, 51 C.C.C. (2d) 353; R. v. Santinon (1973), 11 C.C.C. (2d) 121
(B.C.C.A.). R v. Otis (2000), 151 C.C.C. (3d) 416 at para. 41 (Que. C.A.), leave to appeal to S.C.C., [2001] 1
S.C.R. xvii; R. v. Sabean (1979), 35 N.S.R. (2d) 35 (C.A.); R. v. Arkell (1980), 54 C.C.C. (2d) 266 (B.C.C.A.); R. v.



The Supreme Court in Horvath departed from the narrow reading of the /brahim rule that
the meaning of “free and voluntary” in the test only refers to statements that have not been
induced by any hope of advantage or fear of prejudice, and holds that a statement “may well be
held not to be voluntary, at any rate, if it has been induced by some other motive or for some

other reason than hope or fear.”*?

Beetz J. (with Pratte J. concurring) agreed with the majority in that Horvath’s statements
were inadmissible, but reached this conclusion “on narrower grounds confined to the matter of
hypnosis.”* On the point of oppression, Beetz J. indicates that he takes the view (along with
Martland J. and the dissenting judges) that Horvath was not a case appropriate for considering
whether “oppression” within the meaning of the English Judges’ Rules ought to be recognized as
a ground for excluding a confession, because the trial judge had made a specific finding that

there was no oppression on the facts of Horvath; the issue was the hypnosis.>*’

Importantly,
Beetz J. does not conclude that the circumstances did not constitute “oppression”. Rather, he
simply explains that he would not pronounce upon the meaning of that concept on the basis of

the facts in Horvath.>*¢

The Effects of Ward and Horvath: Operating Mind and Oppression

Ward and Horvath did not produce a clear definition of the test governing

voluntariness.**’ Spence J. and Estey ., in Horvath, held that the Jbrahim rule is not exhaustive,

Hayes, 2002 NBCA 80 at para. 29 (diabetic condition); R. v. Bedard, [2000] O.J. No. 3992 (hypoglycemia); R. v.
Taylor, 2008 ABCA 253, 433 A.R. 1 (hypoglycemia)).

We return to a more detailed discussion of Whittle and Clarkson in Chapter 2.

343 Supra note 331 at 405.

3 Ibid at 412.

3 Ibid at 429.

3 Ibid.

7 Supra note 334 at 123.
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and the way the confession was extracted in that case, rendered the statement involuntary.
Spence J. used the oppressive conduct of state agents as a ground to question the voluntary
nature of the accused’s statement.**® Spence J. described the oppressive conduct of the police in

that case this way:

...this boy is hammered in cross-examination by two most impressive police officers and then |
taken by a skilled and proved interrogation specialist and, with what the psychiatrist described as |
the most suggestive of questions, taken through a three-phase examination so that the learned trial ‘
judge characterized his condition at that time as one of “complete emotional disintegration”. It is |
my strong view that no statement made by that accused under those circumstances can be
imagined to be voluntary, and I do not find anything in the authorities which I have analyzed
which would show me that the law is otherwise.**

350

Beetz J. and Pratte J. also called for the expansion of the /brahim rule’”” to capture the

unique circumstances of this case, which included a statement made under hypnosis. As well as

the latter statements, which were tainted by the earlier circumstances.**'

The dissenting judgment representing the views of Martland J., Ritchie J. and Pigeon J.

stated that the circumstances in Horvath did not fall within the boundaries of the Ibrahim rule,

and therefore, the statements were admissible. The minority did not wish to expand the Ibrahim

rule, however, the dissenting judgment did refer to “oppression.”**? |

The expansion of the Ibrahim rule in Horvath was further extended in Ward. The

Supreme Court in Ward concluded that the state of the mind of an accused is an important

3% Spence J. and Estey J. also held that the word “voluntary” should be given its ordinary English meaning.

34 Supra note 331 at 410.

350 Beetz J. (and Pratte J. concurring) stated that:
The principle which inspires the rule remains a positive one; it is the principle of voluntariness. The
principle always governs, and may justify an extension of the rule to situations where involuntariness has
been caused otherwise than by promises, threats, hope or fear, if it is felt other causes are as coercive as
promises or threats, hope or fear, and serious enough to bring the principle into play.” Extract taken from
McLachlin & Miller, supra note 334 at 125.

%1 Alan Gold, “Confessions — Meaning of “voluntary” (1982) 21 Crim. L.Q. 441 at 441.

32 Kaufman, supra note 41 at 234.
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consideration in establishing voluntariness. Thus Ward effectively added the need for an
“operating mind”*>> to the Jbrahim rule. The Supreme Court held that the confession of the
accused was made while he was in a state of shock, and therefore, it was properly excluded. The
Supreme Court unanimously held that exclusion is an appropriate remedy when the capacity of

an accused to freely make a statement is in doubt.3**

The Re-affirmation of Ibrahim Rule in Rothman: The triumph of crime-control values

The cases of Horvath and Ward may have given proponents of due process a ray of hope
that the Supreme Court was on the road to reforming the confessions rule to place greater
emphasis on concerns about fairness for criminal suspects and accused persons. However the
decision of the majority of the Supreme Court in R. v. Rothman®> marked a clear return by the
Supreme Court to its pre-Horvath stand of treating reliability as the most important goal of the

confessions rule.>*®

In Rothman, the accused was charged with possession of narcotics for the purpose of

358

trafficking.®” Upon his arrest, he declined to make a statement.**® The following day, an

undercover officer, posing as a truck driver, was placed in his cell.>*® The undercover officer
successfully engaged the accused in conversation and during the conversation the accused made

361

an incriminating statement.®® At his trial, the statement was ruled inadmissible*®' and the

accused was subsequently acquitted. The majority decision of the Ontario Court of Appeal set

353 §. Schiff, Evidence in the Litigation Process, Vol. 2 (Barrie: Thomson Canada Ltd., 1993) at 967.

354 Supra note 135 at 8-14.3.

33 R.v. Rothman [1981] 1 S.C.R. 640, 35 N.R. 485, [1981], 59 C.C.C. (2d) 30 (Q.L.). This case will also be
reviewed in some detail in Chapter 3.

35 Schruger, supra note 325 at 505.

357 Supra note 355 at 2.

358 Ibid.

3% Ibid.

3% Ibid.

3! Ibid.
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362

aside the acquittal and ordered a new trial.™" The forceful dissent of Dubin J., however, sent the

matter to the Supreme Court of Canada.

The majority decision in Rothman sent a clear message that the Supreme Court is not
prepared to acknowledge a wider policy basis for the confessions rule than the issue of
reliability.>® The majority also rejected a rationale based on the privilege against self-
incrimination, as that doctrine was only applicable to in-court testimony.*® Furthermore the
majority made it quite clear that it ““...rejects any rationale based on concerns for the controlling
of police conduct or for bringing the administration of justice into disrepute”.**® For the
Supreme Court the issue in Rothman was whether the undercover officer was, in the mind of the
accused, a person in authority. The majority concluded that since Rothman’s ignorance of the
officer’s true identity did not affect the voluntary nature of his statement, the confessions rule is
not engaged. The majority also stated that ... 4dlward®®®, Horvath, Ward, and Nagotcha®® did

not change the confessions rule.*®®

Martland J., writing for the majority, reasoned that a preliminary question raised by the
facts was whether the undercover police officer was a “person in authority”. If it were otherwise, |
the voluntariness rules would not apply and the confession would be admissible under the

conventional hearsay exception for statements against interest. In other words, voluntariness was |

32 Ibid.

363 Rosalind Conway, “No Man’s Land: Confessions Not Induced by Fear of Prejudice or Hope of Advantage”
(1984) 42 U. Toronto L. Rev. 26 at 38. Note: The author states that “an officer dressed as a fisherman entered his
cell” (pg. 27). However, it appears that the author made a factual error. The undercover told the accused that he
was a truck driver who was coming from a fishing trip. — See McLachlin and Miller, supra note 334 at 120.

364 Alan Whitten, “The Privilege Against Self-Incrimination” (1986-1987) 29 Crim. L.Q. 66 at 78.

365 Schruger, supra note 306 at 504.

366 R v. Alward & Mooney, [1979], 1.S.C.R. 559.

37 R. v. Nagotcha, [1980] 1 S.C.R. 714

368 Schruger, supra note 325 at 504.
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only in issue if the undercover police officer was a “person in authority”.*®® Martland J.
concluded that in deciding whether or not the person receiving the statement is a “person in
authority” a subjective test should govern. Since Rothman did not regard the undercover officer

as a person in authority, he was not, and therefore voluntariness was not a precondition to

370

admissibility.””™ Thus, it was an error in law for the trial judge to exclude the statement on this

basis. 37 |

The Court went on to express disagreement with the dissenting opinion from the Court of
Appeal, insofar as it had been argued that the privilege against self-incrimination was relevant on

372

these facts. The Court cited the decision of Dickson J. in Marcoux and Solomon v. The

Queen,’”

wherein he states: “In short, the privilege extends to the accused gua witness and not
qua accused, it is concerned with testimonial compulsion specifically and not with compulsion

generally.”™ Thus, for the Supreme Court the privilege only applies when a tribunal or

authority is seeking to compel an accused to disclose something he does not want to disclose.

It has been suggested that the “...confession rule is the primary battlefield between the
opposing forces of police powers on the one hand and the accused’s rights on the other”.3” If
one agrees with this description then they would surely find Rothman a disappointing ‘

development. This is based on the fact that confessions rule has always been focused on the

conduct of state agents. The obvious examples of confessions induced by violence, fear or

369 Supra note 355 at 35.

37 Ibid. at 36.

7 Ibid. at 37.

372 Ibid.

% Marcoux and Solomon v. The Queen (1975), 24 C.C.C. (2d) 1 at 4-5, 60 D.L.R. (3d) 119 at 122-3, [1976] 1
S.C.R. 763 at pp. 768-9.

3 Supra note 337 at 37.

375 Supra note 351 at 443.
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inducement have led to their exclusion.’’”® Entrapment has also been perceived by the judiciary
as an undesirable method to extract confessions. The judicial abhorrence of entrapment was
echoed by Lord Denman’s declaration that “no prisoner ought to be entrapped into making a

statement”.>”’

In Rothman, however, the Court showed no apparent concern with the police entrapment
of the accused. The ethical problems associated with condoning confessions induced by trickery |
are very serious. The use of trickery is generally more successful with weak minded or
unsophisticated criminals. The dominant cultural norms in a prison environment may compel an |
inexperienced criminal to falsely boast or exaggerate his criminal activities in order to gain
respect. The use of trickery raises the issue of fairness in the pre-trial environment.>’®
Furthermore the judicial approval of police trickery may lead to the erosion of public trust and

support for the criminal justice system.>”

Moreover it may be argued that Rothman marked the end of the progress made in
Horvath and Ward in the widening of the confession rule to take better account of concerns

about fairness.>®°

The cases of Horvath and Ward were seen by many as representing a shift in
emphasis,*®' from the narrow concept of fear/inducement to a much wider issue of whether a
statement, flowed from an operating mind that was free from psychological oppression. The

case of Rothman presented the Supreme Court with an opportunity to further expand the

confessions rule. Instead, the Supreme Court seized the chance to “...elevate once again to the

37 Supra note 334 at 116

377 R v. Arnold (1838), 173 E.R.
378 Supra note 334 at 130.

3 Ibid.

380 Supranote 135 at 8-11.

381 1bid.
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front rank of importance the elements of fear of prejudice or hope of advantage in determining

whether a confession is admissible or not.”**?

The Advent of the Charter:

The Charter had an enormous impact on criminal procedure. Formally the Charter’s

legal rights provisions impose constitutional restraints on the investigative powers of police,

including their power to interrogate suspects.>®> In the late 1980s and early 1990s many Charter '
rulings appeared which moved the system further towards the due process end of Packer’s
spectrum, and these judgements brought about changes in the investigative and the adjudicative

stages of the criminal process.*® Professor James Stribopoulos explains:

The generous readings of sections 10(a) and 10(b), when combined with the Supreme Court’s
decision to read section 7 as including an unenumerated ‘right’ to silence by recognizing a form
of that right as a ‘principle of fundamental justice,” ultimately created a web of prophylactic rules
that, at least in theory, serve to protect suspects under state control from being unfairly
conscripted into furnishing evidence against themselves.**’

With respect to the Charter s effect on police interrogation practices specifically, prior to
1982 the only way to exclude a statement made by an accused person to police was by relying on ‘
the voluntariness rule.’® Specific guarantees found in the section 7 and 10(b) rights of the
Charter put positive requirements on the police that relate to the admissibility of statements. In |
the 1990 case, R. v. Hebert, the right to silence enshrined in section 7 was made relevant when

the Court read that section as requiring that the “principles of fundamental justice” be respected

whenever “liberty” or “security of the person” are in jeopardy, including a right to choose

%2 R v. Owen (1983), 4 C.C.C. (3d) 538 at 547 (N.S.C.A.).

3 James Stribopoulos, “Has the Charter Been for Crime Control? Reflecting on 25 Years of Constitutional
Criminal Procedure in Canada” in Margaret E. Beare ed., Honouring Social Justice: Honouring Dianne Martin
(Toronto: University of Toronto Press, 2008) at 352,

% Ibid. at 353.

% Ibid. at 356.

38 Supra note 56.
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whether to speak to the authorities or remain silent.*®’ It was found that the right to silence will
be violated when a police officer uses trickery to elicit a statement from a suspect in custody

after they have asserted their right to silence.’*®

The impact of the Charter on the judiciary’s changing course is perhaps most pronounced
in the differing approaches employed by the Supreme Court of Canada as between Hebert and |
Rothman. The facts of the two cases are strikingly similar and yet the outcomes of these cases |
are completely different. Hebert was one of the first major statement cases before the Supreme
Court of Canada since the introduction of the Charter. Hence, we need to review this case in

some detail and contrast it with Rothman in order to appreciate the immediate impact of the

Charter in the area of the admissibility of statements.

Hebert: The resurrection of due-process values:

The case of R. v. Hebert®® provided the Supreme Court with another opportunity to re-
visit the issue of police trickery, and hence to, “...significantly change the state of law regarding
cell conversations with undercover police officers.”**® The Supreme Court changed the law by

391

overturning its own previous ruling in Rothman,””" and introduced the concept of informed

choice into the Canadian law of voluntariness.

The factual background in Hebert was similar to Rothman. In Hebert, the accused, like

Rothman, makes an inculpatory statement to an undercover officer who was posing as a cellmate.
|

Like Rothman, the accused in Hebert had asserted his right to silence. However, unlike

387 Supra note 383 at 355.

388 Hebert, supranote 11.

3% Ibid. This case is also reviewed in Chapter 3.

:‘: Michael Brown, “The American Approach to Cell Statements Make Good Sense” (1990) 77 C.R. (3d) 194.
Ibid.
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Rothman, the majority of the Supreme Court in Hebert took issue with the deliberate subversion

of the accused’s desire to maintain his silence.>*

In Hebert, the accused had consulted with counsel and advised the police that he did
not want to make a statement to them. An undercover police officer was placed in his cell and
tricked him into making a statement.*”®> During the course of his conversation with the disguised |
officer, Hebert made statements which implicated him in the robbery for which he was under

arrest at the time.3**

The Court conducted a Charter analysis to determine whether Hebert’s rights to

counsel and silence had been infringed.>

The positions of the Crown and the defence were not
at odds over whether a right to silence existed in Canadian law, but rather, they disagreed on the
ambit of that right. The Crown took the view that the right to silence is captured in its entirety
by the confessions rule as it stood at the time that the Charter was adopted, which would permit
statements obtained by tricks to be admitted, as per Rothman.3*® Hebert’s defence argued that
the right to silence guaranteed by section 7 of the Charter is broader than the confessions rule as
it stood in 1982, and that the use of tricks to obtain a confession after a suspect in custody has

chosen not to give a statement violates the Charter.**’ On the issue of the right to counsel, the

disagreement was over whether the right to counsel is confined to the 10(b) right or if there is a

3%2 This was achieved through police trickery. And police trickery has been defined as: “... police elicitation of a
confession by deliberate distortion of material fact, by failure to disclose to the defendant a material fact, or by
playing on a defendant’s emotions or scruples. Police trickery should be viewed as a type of fraud, the uses of
which as an interrogation tool is inconsistent with our adversarial system of criminal justice because it allows the
prosecution an unfair, indeed an unconstitutional, advantage at trial.” Daniel W. Sasaki, “Guarding the Guardians:
Police Trickery and Confessions” (1988) 40 Stan. L. Rev. 1593 at 1595.

3% Hebert, supranote 11 at 2.

3 Ibid. at 3.

% Ibid. at 5.

% Ibid. at 6.

37 Ibid.
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broader right to counsel given by the guarantee found in section 7 of the Charter not to be

deprived of liberty except in accordance with the “principles of fundamental justice”.>*®

The Court indicates that it is correct to view the principle of fundamental justice

contemplated by section 7 of the Charter as being broader in scope than the particular rules

399

which exemplify it.” With respect to the right to silence in particular, the Court says thatitis |

|
rooted in two specific common law concepts: the confessions rule and the privilege against self-

incrimination.*®® The common theme that unites the two rules is “the idea that a person in the

power of the state in the course of the criminal process has the right to choose whether to speak

to the police or remain silent.”*"!

The court cited with approval the decision of Lord Reid in Commisioners of Customs
& Excise v. Harz where he stated that he viewed the confessions rule as being rooted in both the
principle that a statement made in response to a threat or promise may be untrue or

402

untrustworthy; and that nemo tenetur seipsum prodere.”™ The court states that both versions of

the confessions rule have voluntariness as a basic requirement, but differ in the way they “define

, . |
voluntariness and choice” *3

Thus the majority of Supreme Court used Hebert to reinvigorate and expand the rules of
confessions in two important ways. First, by adding the requirement of the need for an j

“informed choice”. And, secondly, by rejecting the rule from Wray. The majority held that the

% Ibid.

% Ibid. at 8.

% Ibid. at 9. The Court specifies that the confessions rule makes a confession which authorities improperly obtain
from a detained person inadmissible as evidence; and the privilege against self-incrimination precludes a person
from being required to testify against himself at trial.

! 1bid. at 10.

2 Ibid. Nemo tenetur seipsum prodere means “no one is bound to betray himself” Patrick Granfield, O.S.B., “The
Right to Silence” (1965) 26 Theological Studies 280-98.

% Hebert, Ibid.
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inquiry into voluntariness should also involve a consideration as to whether or not the decision
by the accused to speak to the authorities was as a result of an “informed and meaningful”***
choice. Therefore, the deliberate subversion of an accused’s decision not to speak to the

authorities could lead to a finding that the resulting statement was involuntarily given.®

Hence the narrow formulation of Ibrahim’s test of fear/inducement, which was

marginally expanded with the concepts of oppression**® and operating mind,*’” was further

.enlarged in Hebert by adding the need for an informed choice.**®

% Supra note 333 at 38.
“% In Hebert, Mclachlin J. stated that ...the act of choosing whether to remain silent or to speak to the police
necessarily comprehends the mental act of selecting one alternative over another. The absence of violence, threats
and promises by the authorities does not necessarily mean that the resulting statement is voluntary, if the necessary
mental element of deciding between alternatives is absent. On this view, the fact that the accused may not have
realized he had a right to silence (e.g. where he has not been given the standard warning) or has been tricked into
making a statement is relevant to the question of whether the statement is voluntary” (at 23-24). It should be noted
that McLachlin J. comments are hardly surprising. Prior to her appointment to the Supreme Court, while still a law
professor at U.B.C., she wrote an article critical of Rothman (McLachlin and Miller, supra note 334). In that paper,
she stated that:
...courts in more recent times have shown little concern with police trickery as a means of securing
confessions even though deceptive tactics may be equally or more coercive than the less subtle devices of
violence, threats or promises. (at 116).

% Supra note 331.

97 Supra note 332.

“% Supra note 17 at 328-29. However, Professor Steven Penney is of the view that “the Hebert Court got it
backwards” (Supra note 17 at 329) when they said that detained suspects “deserve greater protection from
undercover elicitation than [non-]detained ones” (Supra note 17 at 329). The rule in Hebert, he says, “does little to
protect suspects from wrongful conviction or abuse” (Supra note 17 at 328), and that its primary result is to
safeguard “criminals from their own stupidity” (Penney, supra note 17 at 328). According to Professor Penney, “It
is not reasonable for detained suspects to expect that police will refrain from using undercover agents to attempt to
trick them into confessing” (Supra note 17 at 328).

But contrary to Professor Penney’s view of the Hebert ruling, it should be stated that the rule in Hebert does provide
a useful protection. It discourages the scenario where a suspect of a serious offence is arrested on minor charges and
put into custody so that an undercover operation can be used against them. The undercover officers in this situation
would then be able to try to elicit statements about the more serious charges while posing as the cellmate of the
detained suspect. This particular investigative technique is still used by police, however the Heber? ruling has
placed certain important constraints on its use. The undercover officers, as a result of the Hebert ruling, can only act
as listening posts, and they can no longer actively elicit information from their targets. Moreover, as a result of
Hebert, the Supreme Court in Duarte (R. v. Duarte [1990] 1 S.C.R. 30) held that judicial authorization is required
for these types of undercover operations and that requirement is now codified under section 184.2 (1) and (3) of the
Criminal Code of Canada. 1t is argued that these were positive developments that emerged from the Hebert ruling.
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The Reinstatement of Judicial Discretion

As noted, Hebert was also significant for its rejection of Wray.*® It reasserted that
“...there is once again a discretion to exclude a confession if improperly obtained™*!®. The
rejection of Wray in Hebert represented a fundamental departure from the Supreme Court’s
earlier position in Rothman.*'" The return of judicial discretion to exclude unfairly obtained
confessions has significant implications for the rules governing the admissibility of confessions. |
As aresult of this important development the scope of confession rules were expanded from
reliability to further incorporate the issues of fairness. As a result of this expansion, the
confessions rules came to include the consideration of important factors such as police trickery,
concealing the identity of state agents, and active elicitation of accused persons. These factors

have become subject to judicial scrutiny.

However the Supreme Court in Hebert rejected the notion of an absolute right to silence,
preferring instead, to allow state agents to persuade detainees to speak, short of depriving them
of the choice to do otherwise. The Supreme Court failed to identify any bright line rule for
demarcating the point at which the police would run afoul of the right to silence in their efforts to
persuade a person to speak who has expressed a desire not to do so. In other words, when would
police persuasion have the effect of depriving the detained suspect of their choice? The lack of a
clear demarcating line in Hebert is highly problematic. This is based on the fact that the absence

of any limits in police persuasion will allow the use of questionable techniques, such as the

“® Supra note 327.

419 Supra note 333 at 41.

‘' In Hebert, McLachlin J. stated that:
The logic upon which Wray, supra, was based and which led the majority in Rothman, supra, to conclude
that a confession obtained by police trick could not be excluded, finds no place in the Charter. To say
there is no discretion to exclude a statement on grounds of unfairness to the suspect and the integrity of the |
judicial system, as did the majority in Rothman, runs counter to the fundamental philosophy of the Charter.
Hebert, supranote 11 at 31.
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“Reid Technique”412 of interrogation. Furthermore, the unlimited use of police persuasion to

overcome the resistance of a detainee may produce false confessions.

Oickle: A Due Process Setback

The troubling case of R. v. Oickle*' represented a crude test for the protective abilities of
confessions’ rules. A quick review of some of the facts in this case will highlight the disturbing |
nature of the Supreme Court of Canada’s approach in that decision. During nine hours of
interrogation the accused broke down in tears; he had little sleep; the police made promises with
regards to his fiancée and psychiatric counselling; the police administered a polygraph test and
the results were misrepresented; police made promises to the accused to deal with his charges as
a “package”, while downplaying the moral culpability of the offences, and yet the resulting
statements were still admitted.

The Supreme Court in Oickle seized the opportunity to revisit the common law rules
governing the admissibility of confessions, with particular emphasis on what will constitute
improper police tactics and served to create an atmosphere of oppression or constitute an
improper inducement. Very few limits were placed on the use of abusive tactics by the police.*!
The totality of the circumstances approach endorsed by the Court does “...very little to deter

416 The voluntariness test is partly dependant “...on the suspect’s

overreaching™!® by the police.
capacity for self-determination.”'” It permits courts to conclude that notwithstanding the

unfairness of the tactics used by police, “...the suspect was able to make an autonomous decision

12 The Reid Technique is the most pervasive method of police interrogation used in North America. This method
will be examined in-depth in Chapter 4 of this dissertation.

3 Supra note 14,

¥ Supra note 17 at 302.

*' Ibid. at 303.

418 Supra note 14 at paras 68 and 71.

"7 Supra note 17 at 303.
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confess.”*'® The ability of a suspect to withstand police pressure might be on account of
“...intelligence, education, personality or experience.”*!® However, suspects with less resilience
may receive greater protection from the courts.*” But it is difficult to see, what, if anything,
supports such a distinction being upheld.**' As Penney notes “[s]uspects should not be required
to endure abusive, degrading and dehumanizing treatment simply because they have unusual

powers of resistance.”*?2

At the time, the Supreme Court was faced with a long history of jurisprudence on the
rules of confession. That history reflected what are essentially two contradictory philosophies.
The first can be characterized as the conservative strand, reflected in a narrow interpretation of
voluntariness, with its focus on reliability over fairness, had found ample support in cases like
Ibrahim, Boudreau, Fitton, Declercq, Wray and Rothman. The second, a more due process
oriented thread, was equally preoccupied with concerns about fairness, evidenced by cases like
Horvath, Ward and Hebert. The Supreme Court in Qickle chose to use this case as an
opportunity to finally resolve this long standing tension and choose as between these long

competing philosophies: reliability versus fairness.

The Supreme Court was keenly aware of this contradictory history, and in Oickle it
discussed the opposing forces that had shaped the existing rules of confession. Iacobucci J.
quoted Wigmore with approval, describing voluntariness as a “shorthand for a complex of

t4]

values”.*? According to Iacobucci J., these values are expressed in the twin goals of the

confessions rules which are reliability and fairness, and that means the protection of the rights of

418 1bid.
1 1bid.
20 1bid,
21 1bid,
“2 Ibid.
“2 Supra note 14 at para. 70.
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25

d*?* without unduly limiting society’s need to investigate and solve crimes*>.

an accuse

Iacobucci J. also stated that an analysis of confession rules must be contextual.*?

Moreover lacobucci J compared and contrasted the negative right of an accused against
torture or coercion through the use of threats or promises, captured by the Ibrahim rule, as

opposed to the broader approach taken in Hebert to include the requirement of informed choice

to speak to the authorities.*”” Iacobucci J. further extended this broader approach by discussing |
the scenarios in Horvath, Ward, and Hobbins*®®, and he concluded that the “...confession rules

embraces more than the narrow /brahim formulation; instead, it is concerned with voluntariness, |
1

broadly understood.”? Iacobucci J also touched on the dangers of false confessions, induced by
improper interrogation techniques®®®. However, he advanced the position that “only under the
rarest of circumstances do an interrogator’s ploys persuade an innocent suspect that he is in fact

guilty and has been caught”.43 !

Furthermore Iacobucci J. held that “moral inducements” do not necessarily lead to the

exclusion of a statement.**?

The issue of moral inducements was particularly important in the
context of this case. This is because the interrogators, on several occasions, told the accused that |

a confession would be good for his soul and would help him to win the respect of his family and

“% Ibid. at para. 69.

2 Ibid. at para. 33.

26 Ibid. at para. 47.

27 Ibid. at para. 25.

428 R v. Hobbins, [1982] 1 S.C.R. 553.

2 Supra note 14 at para. 27.

30 Ibid. at paras 34-46. At para. 37 lacobucci J refers to four basic kinds of false confessions: 1) stress-compliant;

2) coerced-compliant; 3) non-coerced-persuaded; and 4) coerced-persuaded. And according to lacobucci J “...most
cases of false confessions that come before the courts are of the compliant-coerced type.”

3! Ibid. at para. 35, lacobucci J approvingly quotes from a sociological study done by R.A. Leo & R. J. Ofshe, “The
Consequences of False Confession: Deprivations of liberty and Miscarriages of Justice in the Age of Psychological |
Interrogation” (1998) 88 J. Crim. L. of Criminology 429. |
#2«A final threat or promise relevant to this appeal is the use of moral or spiritual inducements. These inducements
will generally not produce an involuntary confession, for the very simple reason that the inducement offered is not in
the control of the police officers.” Oickle, Ibid. at para. 56.
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friends. Iacobucci J. was of the view that none of these suggestions by the interrogators
amounted to threats or promises.”> He also rejected the argument that the suggestions of the
interrogators regarding the possible questioning of the accused’s fiancée about the arsons had an

434 This was based on the

adverse impact on the voluntary character of the accused’s statement.
conclusion that the inducements “...regarding the respondent’s fiancée lacked both the strength
and causal connection necessary to warrant exclusion”.**> As well, Iacobucci J discounted the
concerns that the “mild inducements”*® by interrogators had an adverse effect on voluntariness
of the accused’s statement. He also went on to suggest that the deliberate exaggerations about
the infallibility of the polygraph test was not determinative, as the accused showed some
resistance against such suggestions.**’ It should also be pointed out that Iacobucci J concluded
that, although during his lengthy interrogation the accused was crying at different times, he did
not appear to cry hard enough to support the proposition that there was a “complete emotional
disintegration”.*® There were other arguments against the admissibility of the statements, which
were rejected by the majority as capable of undermining voluntariness. These arguments |

included concerns about interrogators misleading the accused during the interrogation; 49 the

fact that the accused had very little sleep before participating in the re-enactment; the deliberate

43 «To hold that the police officers’ frequent suggestions that things would be better if the respondent confessed \
amounted to an improper threat or inducement would be to engage in empty formalism. The tapes of the transcript
clearly reveal that there could be no implied threat in these words. The respondent was never mistreated. Nor was
there any implied promise. The police may have suggested possible benefits of confession, but there was never any
insinuation of a quid pro quo. I therefore respectfully disagree with the Court of Appeal that these comments
undermined the confessions voluntariness.” Oickle, Ibid. at para. 80.

4 Oickle, ibid. at paras. 82-84.

35 Ibid. at para. 84.

8 Ibid. at para. 87.

7 Ibid. at paras. 94-100.

38 Ibid. at para. 98 & 99.

% Ibid. at para. 101.
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downplaying of the moral culpability of the offences; and the tactic of gaining the trust of the

accused, only to abuse that trust, in an effort to extract an incriminating confession.**’

The majority of the Supreme Court essentially devised a two-part test.**!

The first part
said that a statement could be excluded if the reviewing court decided that the tactics employed
would shock the community;**? failing that, the police deception should only be considered as

one factor in the overall contextual analysis of voluntariness.*** In conclusion, the majority held
that nothing about the circumstances, even when taken in combination, was sufficiently shocking '

to the community; nor did the over-all analysis of their impact on the second part of the two-step

process warrant a finding of involuntariness in this case.***

The dissenting judgment of Justice Arbour, however, showed a greater degree of
sensitivity to the shocking nature of the facts in Oickle**. She pointed to a very important
procedural problem in admitting the statement of the accused. That being the inadmissibility of

the polygraph test, which would make it virtually impossible for the accused to fully repudiate

“® Ibid. at para. 74.

“! Ibid. at paras. 66 & 67.

42 The Court specifies at paras. 66 & 67 that a police officer pretending to be a chaplain or a legal aid lawyer or
injecting a diabetic with truth serum disguised as insulin would shock the community. Similarly, there may be
situations that do not violate the right to silence or undermine voluntariness may nevertheless be so appalling as to
shock the community.

“3 Supra note 14 at paras. 66 & 67.

“4 Supra note 14.

5 Madam Justice Arbour, after reviewing the problematic factors in this case, summed up in her dissenting reasons,
her conclusion by stating at paragraph 137 that: “...it is my opinion that the foregoing representations constituted
threats, promises, and inducements, within the meaning of the confession rule and, when combined with the

prevalent ambiguity concerning just what was and was not admissible in court against the respondent, as well as the
oppressive atmosphere created by the ‘infallible’ polygraph test, they are sufficient to raise a reasonable doubt as to
voluntariness of the respondent’s confessions, first, to the car fire, and, later, to the rest. The combination of the lies
and misrepresentations, which are not impermissible, with the inducements, which are, in my view caused the !
respondent to make involuntary admissions. The few instances in which he appeared to reject the representations |
made to him by the police officers were little more than desperate bravado and vain attempts to delay what he

seemed to view as the inevitable fact that he would have to confess.” /bid. at para. 137.
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his confession at his trial.**® This is based on the fact that “...the accused’s confession is
intertwined with a ‘failed’ polygraph test.”**” However the prejudicial implications of this

problem did not seem to trouble the majority.

The Supreme Court in Oickle was at a historical crossroads between two competing
philosophical strands of the confession rules. However, the majority chose to assign greater
value to reliability as opposed to fairness to an accused person. The shocking judicial tolerance
of the uncomfortable facts in Oickle, only serves to undermine the valuable gains that were made
in Horvath, Ward, Hebert, etc. It is quite clear that the Supreme Court decided to “...set out the

29448

proper scope of the confessions rule”" along the narrow lines of /brahim rule.

One way of understanding Oickle is to see it as an effort to get away from categorical
rules either way. The Court seems to say that not every threat or promise, no matter how slight,
will be construed as vitiating free choice. Much would depend on context. For example, telling
someone “we’ll get you a sandwich when we are done here, okay” is clearly an “inducement”,
but Oickle says that it should not be seen as undermining voluntariness in every instance. It
would if the detainee had not eaten for days,**® for example, but it would not if he had just
finished eating a large breakfast before coming down to the station for his interrogation.**® The

determination of whether his confession resulted from a free choice or his will was overborne by

8 The response by the majority of Supreme Court was quite troubling. According to the majority’s ruling this
problem only created a tactical disadvantage to the defence which is irrelevant to the issue of voluntariness!!! The
Supreme Court held that such “tactical disadvantage” “...if anything, it simply suggests prejudicial effect.

However, given the immense probative value of a voluntary confession, I cannot agree that exclusion is appropriate”
St;pra note 14 at para. 102.

“7 Ibid. at para. 140.

“8 Ibid. at para. 23.

“9 James Stribopoulous, “Spencer: Has the Confessions Rule Changed ... Again?” Case Comment, on R. v.
Spencer, 2007 SCC 11, online: The Court < http://www.thecourt.ca/2007/04/19/spencer-has-the-confessions-rule-

changedagain/>
40 Ibid.
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oppressive circumstances depends on the nature and context of the totality of the circumstances

under consideration.*!

However, taking the totality of the circumstances into account is a dangerous approach to
voluntariness. It means that no single factor can necessarily cause the exclusion of a statement,
even a quid pro quo inducement. If a person in authority makes a threat or promise to a detained
accused then personal and subjective factors may intervene in the analysis to determine that the
accused was not swayed by this and did not have his will overborne by the inducement. But for
a different person, the very same inducement might precipitate an involuntary confession
because the will was overborne. Assessing the personal characteristics of accused persons at a
voir dire may entail looking to a person’s criminal record, or their demeanour. But it is very
difficult for a judge to make accurate determinations on what a particular person’s reaction to an

inducement was with such limited information at his/her disposal.

The Supreme Court’s “overriding concern for reliability has the potential to provide
considerable derivative protection against abuse.”™** But only if lower courts perceive Oickle as
forbidding the use of those tactics which may lead to false confessions.*> However, if courts
interpret Oickle as stating that only unreliable statements should be excluded, then the Oickle
decision will fail to serve as a deterrent to police abuse.*** By indirectly suggesting that the
exclusion of statements should only be restricted to those instances where interrogation

techniques may lead to false confesssions or “shock the community, the Court gave police

! Supra note 14 at paras. 58-62.

2 Supra note 17 at 303. ‘
3 Ibid. !
%4 Ibid. at 304. “By finding that the defendant confessed voluntarily, the Court concluded that police acted properly
in questioning him for six hours, offering him psychiatric assistance, threatening to interrogate his fiancée,
disingenuously minimizing the seriousness of his conduct, suggesting that ‘it would be better’ if he confessed,
duplicitously cultivating his trust and exaggerating the accuracy of his polygraph results.”
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permission to use considerable psychological manipulation.”**Upon reflecting on the Oickle
decision, Professor Penney poses a question for us to consider. He says that we must ask
ourselves whether “... the need for confessions is so great that we should countenance tactics

that subject innocent people to prolonged isolation, badgering, intimidation, manipulation and
deception.”*® It is my position that the answer to Penney’s question is as follows: As members |
of a democratic society, the abuse and the humiliation that Oickle suffered was not worth the |

price of the admission for his confession, whether he was guilty or not.

It has been suggested that Oickle was the first major re-examination of the confession
rules since the advent of the Charter.*®” Although the Supreme Court’s interpretation of
confession rules may not have been problematic, the way in which it proceeded to apply those

rules to the facts in Oickle was a major victory for the crime control forces.

The Supreme Court’s ruling in Oickle grants considerable latitude to state agents in
extracting confessions from detainees, and hence, it represents a shift away from due process
values. According to the ruling, the competing values of reliability and fairness dictate that only

;

the clearest of quid pro quos will result in a confession being excluded. While a confession

obtained through fraud and deceit will be admitted, provided the deceit is not too shocking. ’

Spencer and Singh: Further fortifying crime-control values

458

Spencer was charged with 18 robberies.”” The last robbery was committed by four men,

one of whom fired a handgun as they made their escape.*® He was arrested late in the evening

55 Ibid. at. 303-304.

46 Ibid. at 304.

47 Lisa Dufraimont, “The Common Law Confessions Rule in the Charter Era: Current Law and Future Directions”
(2008) 40 S.C.L.R. (2d) 249 at 249 and 254.

8 R. v. Spencer, 2007 SCC 11, [2007] 1 S.C.R. 500.

9 Ibid. at para 2.

~ 87 ~



while driving a vehicle associated with three of the robberies.*®® The vehicle was registered to
his co-accused, his girlfriend, who was also arrested in relation to one of the robberies.*®! The
execution of a search warrant later that evening at their shared residence led to the discovery of
the handgun, watches and jewellery from one of the robberies.*®> While Spencer was in custody
after his arrest, a police officer was returning him to his cell when Spencer asked about his
girlfriend and the officer told him that he intended to recommend that both of them be charged

with the possession of the handgun and the jewellery found in their residence. The police officer |

testified at trial that Spencer “then insisted on making statements”. >

On the voir dire into the admissibility of these statements conducted at trial, Spencer
advanced the argument that his statements should be inadmissible, first, because he was induced
to confess by a hope of leniency for his girlfriend; and second that he was induced by a promise
that he could visit with her.*** McKinnon J., the trial judge, following an 8 day voir dire,

concluded that he was satisfied beyond a reasonable doubt that Spencer’s statements to the police |

were voluntary.*®®

At the Supreme Court of Canada, Deschamps J. wrote for the majority. She concluded

that the issue for the Court was whether the trial judge had applied the correct test, given that the ‘
!

British Columbia Court of Appeal had concluded that he had not.*¢ Deschamps J. restated the

467

test from Oickle, thereby confirming it as good law.™" The Oickle factors to be considered under

%90 Ibid. at para 3.

“! Ibid. at para 6.

62 Ibid.

“S3 Ibid at para 7.

4 Ibid. at para 8.

455 Ibid.

456 Ibid. at para 10.

7 Ibid. In that judgment, Deschamps J. tells us that in Oickle lacobucci J. had emphasized the applicability of a
contextual approach: “The application of the rule will by necessity be contextual. Hard and fast rules simply cannot
account for the variety of circumstances that vitiate the voluntariness of a confession, and would inevitably result in
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a voluntariness analysis include: the making of threats or promises, oppression, the operating
mind doctrine and police trickery.*®® Threats or promises, oppression and the operating mind
doctrine are to be considered together and “should not be understood as a discrete inquiry
completely divorced from the rest of the confessions rule.”*®® On the other hand, the use of
police trickery to obtain a confession is to be treated as “a distinct inquiry ... [given that] its

more specific objective is maintaining the integrity of the criminal justice system.”*"

Deschamps J. reemphasized the Oickle Court’s consideration of promises — namely, that
they “need not be aimed directly at the suspect ... to have a coercive effect,” but that the
existence of a quid pro quo is the “most important consideration” when an inducement is alleged
to have been offered by a person in authority.*’' Crucially, the existence of a quid pro quo is not

to be taken as an exclusive factor, or one that is determinative of voluntariness.*”

But then Deschamps turns to the other side of the equation, stating QOickle requires
sensitivity to the particularities of the individual suspect and an application that is necessarily
contextual, and moreover that: “Oickle does not state that any quid pro quo held out by a person
in authority, regardless of its significance, will necessarily render a statement by an accused
involuntary.”™*”® Inducements become improper only when, “standing alone or in combination
with other factors, [they] are strong enough to raise a reasonable doubt about whether the will of ‘

the subject has been overborne.”*" Deschamps J states:

a rule that would be both over — and under — inclusive. A trial judge should therefore consider all the relevant
factors when reviewing a confession.” — /bid. at para 11.

“% Ibid.

% Ibid. at paral2.

" Ibid.

! Ibid.

7 Ibid.

P Ibid.

™ Ibid.
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Therefore, while a quid pro quo is an important factor in establishing the existence of a threat or
promise, it is the strength of the inducement, having regard to the particular individual and his or
her circumstances, that is to be considered in the overall contextual analysis into the voluntariness
of the accused’s statement.*”

Deschamps J. explains that the trial Judge, in the view of the majority, did not

misapprehended (or misapply) the voluntariness test that had been laid down in Oickle "

While the Supreme Court in Oickle had stated a quid pro quo promise should generally
lead to a finding of involuntariness, in Spencer it seemed to add another hurdle for the exclusion
of statements. The Court in Spencer was confronted with a situation where a quid pro quo was

d*"" to the accused (that is, a visit with his girlfriend), and therefore, based on the

indeed offere
reasoning in Oickle, the statement should have been ruled involuntary. However, the Court’s
solution to this problem was to add another caveat to the Qickle test by stating that the contextual |

analysis of the strength of the quid pro quo inducement is the controlling factor.

The contextual analysis in Sperncer meant that, since the accused was a veteran savvy
criminal, the promise to visit his girlfriend was not sufficient to overwhelm his freedom to
choose to remain silent. Hence, in another context, for example, one can imagine an interrogator
promising a single mother with no prior criminal history an opportunity to see her children only
after she gives a statement, then perhaps such a quid pro quo promise would be strong enough to

overbear the accused’s free will.

Although the Supreme Court’s contextual approach in Spencer may be defended in some

broad sense, nevertheless, this ruling is still in keeping with crime-control values, as it gives the

“% Ibid. at para 15.
‘%6 Ibid. at paras 20, 22 and 23.
77 Supra note 449.
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police “... considerable leeway to offer inducements without rendering a statement

29478

involuntary.

Professor James Stribopoulos argues that although the Supreme Court’s ruling in Spencer
does not overrule any “...existing cases,””® however, “...there is a real danger”**° that it will be
interpreted in that way.*8! He argues that “...the case should be read as reflecting no more than

the SCC showing deference”*®?

to the trial judge on the factual issue of a confession’s
admissibility,*®* which is exactly what the Court says it is doing in the judgment.*® But the risk
is that because it was decided that the officer’s promise to let Spencer see his girlfriend did not
vitiate his free choice, the bar for whether or not an inducement vitiates choice is being set
increasingly high. ** In Spencer, we have a situation where a quid pro quo is not sufficient to
render a statement involuntary because it is not a strong enough inducement in light of other
factors, whereas the Court in Oickle stated that “The most important considerations in all cases is
to look for a quid pro quo offer from interrogators, whether it comes in the form of a threat or a
promise”.486 The Supreme Court noted that the trial judge described Spencer as “aggressive and
a ‘mature and savvy participant’, and that he unsuccessfully attempted many times to secure
‘deals’ with the police.”®” This indicates that the trial judge correctly interpreted the test from

Oickle by taking the entire context into consideration without recognizing the presence of a quid

pro quo as determinative in this case.

7 Don Stuart, case comment, CarswellBC 2588 at 5.
47 Supra note 449.

“®lbid.

“! Ibid.

82 Ibid.

3 Ibid.

8 Supra note 332 at para. 23.

85 Supra note 449.

4% Supra note 14 at para. 57.

87 Supra note 449.
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Professor Hamish Stewart points to another important aspect of Spencer, which is the
confusing nature of the Court’s ruling. The Spencer ruling is confusing because the Court
confirmed the trial judge’s original finding, notwithstanding the fact that the trial judge used the
wrong test for voluntariness.**® “Since the majority’s reasons are not very clear about the proper
test, Spencer can be read either as endorsing the trial judge’s statement of the test or as merely
deferring to the factual findings.”**® Stewart also says that on the former reading, “all four
traditional branches of the confessions rule now reduce to one question: when the accused made
the statement at issue, was his will overborne?**® On the latter reading the question of whether
the accused’s will is overborne may be part of the inquiry, particularly on the operating mind

491

branch of the test, but it is not determinative.” The later reading of Spencer is more desirable,

19”7492

because “...equating voluntariness with “overborne wil permits a ruling of inadmissibility

when a court finds the decision of an accused to speak was motivated by a threat or a promise or

the oppressive environment.**?

Moreover, the Spencer ruling creates an interpretive problem insofar as it opens the door
for the lower courts to raise the bar as to what qualifies as a quid pro quo promise. According to
Professor James Stribopoulos, Spencer changes nothing in terms of the law, but because the
Supreme Court of Canada once again reaffirmed the admission of a statement, the message

4

received might be that only egregious circumstances will warrant exclusion.***  He explained

that, “it is hard not to be pessimistic about how the Supreme Court’s judgment in Spencer will

::: Hamish Stewart, “Confessions Rule and the Charter” (2009) 54 McGill L.J. 517 at 529.
Ibid.

% Ibid.

! Ibid.

2 Ibid.

% Ibid.

44 Supra note 495.
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likely be received in the trial courts.”® I agree with professor Stribopoulous that Spencer does
not change the laws of confession. However, I wish to go so far as to suggest that the laws of
confession cannot be changed. It is my position that no court in this country can take the

position that threats and inducements in exchange for confessions is an acceptable practice; nor
any court can say that creating an oppressive environment in order to extract a confession from

an accused person should be tolerated. The courts, at least for the sake of keeping up the
appearance of fairness, have to continue to condemn such practices. However, what the courts |
can do is to raise the bar so high that statements are only excluded under extremely egregious
circumstances. This is precisely what the Supreme Court has done in Oickle, Spencer and Singh.
The Court, without officially changing the law, has raised the threshold for exclusion so high that
lower courts can now take extreme liberty in admitting many statements that should normally be

excluded.

Professor Lisa Dufraimont notes that under classical formulations of the confessions rule, ‘
“confessions elicited by threats and promises were involuntary by definition, and there was w
language in Oickle to suggest that quid pro quo offers by interrogators were per se improper, |
warranting the exclusion of any resulting statement.”**® Spencer puts an end to that interpretation
of Oickle,”’ because Spencer “...stands for the proposition that offering a quid pro quo does not

necessarily render a resulting confession involuntary.”498

* Ibid, |
% Supra note 457 at 259. And see supra note 14 at paras. 57, and 78.

Y7 Dufraimont, ibid,

8 Ibid. And see supra note 14 at paras. 13-14.
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Singh: No Means Keep Trying

The accused, Jagrup Singh was charged with second-degree murder for the shooting
“...death of an innocent bystander who was killed by a stray bullet while standing just inside the
doorway of a pub.”*®® After being arrested, Singh was advised of his 10(b) Charter rights, and
consulted with counsel, following which there were two interviews with Sergeant Attew, his
interrogator.’®® Sergeant Attew’s technique was to listen to Singh state that he did not want to
say anything, and then state that it was nevertheless” his duty or his desire to place the
evidence”! he had before Singh, or else “...to deflect Singh’s assertion™? of his right to
silence and engage him in “limited conversation.”®® During the first interview, “Singh did not

confess to the crime”>® but identified himself on surveillance videos.*®

During the interviews Singh was forthcoming about his family, his background and his
religious beliefs and employment, however he was not forthcoming about the incident; he
affirmed his presence at the location on the night of the shooting, however he repeatedly denied
being involved and asserted his right to silence.’®® He expressed his intention not to talk to
police in numerous different ways: “he said he did not want to talk to police;**"’ he told them “he
had nothing to say;”>* he said “he knew nothing about the shooting;”** and he indicated that

“he wanted to return to his cell.”'® Before giving an inculpatory statement which placed him at

% R v. Singh, 2007 SCC 48, [2007] 3 S.C.R. 405, at para. 2.
59 1bid,

1 1bid.

592 1bid.

593 Ibid,

504 Ibid.

395 1bid.

5% Ibid. at para. 13.
7 1bid.

598 Ibid.

59 Ibid.

510 1bid.
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the scene of the crime, and after being shown potentially incriminating photographs, Mr. Singh

had already asserted his right to silence 18 times.*"'

On the voir dire the trial judge made a finding that Singh’s statements were voluntary.*'?

The trial judge also concluded that there had been no breach of Mr. Singh’s section 7 Charter
right to silence, and that he ought not to use his residual discretion to exclude the statements as

the probative value of them (once edited) outweighed any prejudicial effect.’'?

The case eventually reached the Supreme Court of Canada and the argument Singh made
at that Court was that the courts below misinterpreted Hebert as permitting police to “ignore a
detainee’s expressed wish to remain silent and to use ‘legitimate means of persuasion’ to break
that silence.”*" Moreover, he argued that “the British Columbia Court of Appeal in the case at
bar went even further and effectively extinguished the s. 7 right to silence when it questioned the
utility of conducting ‘a double-barrelled test of admissibility’, stating that ‘[i]n the contest of an
investigatory interview with an obvious person in authority’ the expansive view of the common
law confessions rule adopted in Qickle ‘may leave little additional room’ for a separate s. 7

Charter inquiry”.5 15

Singh’s counsel also argued before the Supreme Court that the protection under section 7

should be expanded to require police officers to inform those detained of their right to silence®'®

" Ibid
312 Ipid, at para. 3.
B 1bid.
" Ibid. at para. 5.
' Ibid.
316 Ibid. at para 6.
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“...and absent a signed waiver, to refrain from questioning any detainee who states that he or she

does not wish to speak to the police.”517 The majority decisively rejected this argument.

At the Supreme Court of Canada the majority held, consistent with the B.C. Court of
Appeal, that there is indeed no double-barreled test for admissibility, and that “in the context of a
police interrogation of a person in detention, where the detainee knows he or she is speaking to a
person in authority, the two tests for determining whether the suspect’s right to silence was
respected are functionally equivalent.”5 18 At common law the State has to prove a statement’s
voluntariness beyond a reasonable doubt as a precondition for admissibility, and it offers greater

519 S

protection than the section 7 test,”’” so “...there is no point in conducting a distinct section 7

inquiry.”*?® If voluntariness is proven beyond a reasonable doubt, there can be no finding that
the right to silence guaranteed by s. 7 of the Charter was violated in the making of that same

521 The section 7 protection, however applies as a “residual protection,” that, “will be

statement.
of added value to the accused in other contexts.”>??> The converse is true also; if ...an accused is
able to show on a balance of probabilities a breach of his or her right to silence, the Crown will

not be in a position to meet the voluntariness test.”>

With respect to the scope of the applicable confessions rule, the Court stated that:

3V Ibid,
'8 Ibid. at para. 25. The Court says:

The symmetry between the confession rule and related Charter rights in so far as the requisite mental
capacity is concerned was previously recognized in R. v. Whittle, [1994] 2 S.C.R. 914, where the
Court held that the operating mind test at common law fully answers the mental capacity requirement
for an effective waiver of the right to silence.

Y Ibid,

52 Ibid.

52! Ibid. at para. 37.

522 Ibid. at para. 25.

52 Ibid. at para. 37.
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...the common law recognizes an individual’s right to remain silent. This does not mean,
however, that a person has the right not to be spoken to by state authorities. The importance of
police questioning in the fulfillment of their investigative role cannot be doubted. One can
readily appreciate that the police could hardly investigate crime without putting questions to
persons from whom it is thought that useful information may be obtained. The person suspected
of having committed the crime being investigated is no exception. Indeed, if the suspect in fact
committed the crime, he or she is likely the person who has the most information to offer about
the incident. Therefore, the common law also recognizes the importance of police interrogation
in the investigation of crime.”*

The Court firmly acknowledges that the notion of voluntariness contemplates the
principle that a person is not obliged to give information to the police or answer questions and
that a detainee must have a meaningful choice whether or not to speak to state authorities.’” The

23526

test focuses “on the conduct of the police””*” and the effect of that conduct “...on the suspect’s

29527

ability to exercise his or her free will,””*" and is an objective one which takes into account the

characteristics of the accused.’?®

The most significant part of the decision was the majority’s use of Iacobucci J.’s reasons
in Oickle, wherein he indicated that “...the Charter is not an exhaustive catalogue of rights.
Instead it represents a bare minimum below which the law must not fall. A necessary corollary
of this statement is that the law, whether by statute or common law can offer protections beyond
those guaranteed by the Charter. The common law confessions rule is one such doctrine, and it
would be a mistake to confuse it with the protections given by the Charter”>® Singh argued
that the police officers should be required to inform the detainee of his or her right to silence, and
in the absence of a signed waiver, refrain from questioning any detainee who states that he or she

530

does not wish to speak to the police.” The majority looked at this proposition and rejected it on

524 Ibid, at para. 28.
5% Ibid. at para. 35.
32 Ibid. para 36.
527 Ibid.

52 Ibid.

52 Ibid. at para. 38.
330 Ibid. at para. 42.
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the ground that it “not only ignores the state interests at stake ... it overshoots the protection
afforded to the individual’s freedom of choice both at common law and under the Charter.”™*!
More importantly, says the Court, the waiver argument “ignores the state interest in the effective

investigation of crime,”**?

and in light of the view that “the suspect may be the most fruitful
source of information,” it is “in society’s interest that the police attempt to tap this valuable
source.”> The Court refers to Hebert in support of the notion that there must be a critical
balance struck between the rights of the individual and the interests of the state.”>* But the
sleight of hand that the majority seems to engage in here is to conflate the interests of society
(i.e. the societal interest in crime control) referred to in Singh, with the interests of the state,
referred to in Hebert. Clearly, no consideration is paid to the notion that the interests of society

might be served by emboldening the rights of the individual vis-a-vis state agents in the context

of a custodial detention.

In any case, the Court goes on to say that “legitimate means of persuasion™ > are

permitted according to Hebert,”® and that while the law “does not permit the police to ignore the

537 and “police persistence in continuing

detainee’s freedom to choose whether to speak or not,
the interview, despite repeated assertions by the detainee that he wishes to remain silent, may
well raise a strong argument that any subsequently obtained statement was not the product of a

free will to speak to the authorities,”*® this was not such a case.”®® In light of the fact that 18

53! Ibid. at para. 43. The Court elaborates upon this by saying that unlike with the 10(b) right to counsel, which
includes an “informational and implementation component” expressly, no such provision appears in respect of the
right to silence.

532 Ibid. at para 45.

53 Ibid.

534 Ibid.

%35 Ibid. at para 47.

53 Ibid.

7 Ibid.

53 Ibid.; Rebecca Ross, “R. v. Singh: Addressing the Divide between the Section 7 Right to Silence and the
Common Law Confessions Rule”, Case Comment (November 1%, 2007) at 3.0sgoode, online: The Court <
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assertions by Singh of the right to silence were ignored by the police interrogator, one cannot

help but wonder what would constitute such a case?

Samuel Walker points out that while the majority in Singh “...stipulated that the test is an
objective one™*, the question that they eventually insisted was determinative was subjective:>*!
“The ultimate question is whether the accused exercised free will by choosing to make a
statement.”** A truly objective test would ask “...whether the conduct of the police would
deprive a reasonable accused in similar circumstances of his free will to make a statement.””* It
therefore appears that the Supreme Court majority reduced the entire voluntariness inquiry to a
subjective question.”** This may be one of the reasons why the majority does not”... sketch
rough guidelines or rules that police can adhere to”** If the Court had used an objective line of
reasoning, they would have been concerned with creating guidelines to direct the police during

interrogation.>*

The majority’s decision in Singh subsumes the section 7 right to silence under the

doctrine of voluntariness.>*’ “Singh forecloses resort to section 7 analysis as unnecessary: the

548

confessions rule already protects the right to silence”"® where an individual is in police custody

://www.thecourt.ca/2007/11/01/r-v-singh-addressing-the-divide-between-the-section-7-right-to-silence-and-the-
common-law-confessions-rule/>.

53 Supra note 499 at para. 48.

34 Ibid. at para. 8; also see Samuel G. Walker, “The Subjective-Objective Dimension in R. v. Singh: Rethinking the
Distinction between the Common Law Confessions Rule and the Charter Right to Silence” (2009-2010) 55 Crim. L.
Q. 405 at416.

) Walker, ibid. at 417.

342 Supra note 499 at para. 53. Also see ibid. at 418.

5 Walker, ibid.

54 Ibid.

3 Ibid.

% Ibid,

547 Charron J. held that, when a detainee is interrogated by known police, the section 7 pre-trial right to silence
provides no protection to the accused beyond the protection offered by the confessions rule. In such circumstances,
“the confessions rule effectively subsumes the constitutional right to silence.” (Supra note 499 at para. 39). See also
sugpra note 457 at 255-256.

4% Dufraimont , ibid. at 256.
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and knows that he or she is being questioned by the police.>*

The limitation of this right has
been achieved at the expense of undermining the constitutional protections of detained suspects.
The case of Singh provided an opportunity for the Supreme Court to regulate police
interrogation, and yet, the Court chose to jealously guard and even expand police powers by

condoning the police efforts to ignore a suspect’s choice to remain silent,*>°

even if the suspect
asserts his right to silence 18 times. The ruling in Singh calls into question the concept of “free
choice”, as relentless interrogation, in the face of repeated assertions of the right to silence,

shows complete disregard for the wishes of the detained suspect by the police who are in total

control of him.

The important question that Singh raises is as follows “... what amount of police
persistence will signal an accused’s descent into involuntary territory?”>>' Clearly, saying “no”
18 times simply means try harder for the Supreme Court and the police. Therefore, at what point
police interrogation becomes so abusive that it would be impossible to defend it?**> Perhaps that
can only happen in “...cases involving exceptionally long interrogations or obviously vulnerable

suspects.”55 3

The other disturbing aspect of the Singh decision is the majority’s unwillingness to

forcefully show its disapproval of interrogators’ efforts to urge Singh to ignore his lawyer’s

49 Supra note 499 at para. 37. See supra note 457 at 256.

3% Supra note 538.

> Ibid.

352 Yale Kamisar, Police Interrogation and Confessions (Ann Arbor: University of Michigan Press, 1980).
According to Professor Kamisar, the pressures of persistent police interrogation will lead defendants to believe that
the police are legally entitled to answers and that there will be an “extralegal sanction for contumacy”.

5% Dale Ives and Christopher Sherrin, “R. v. Singh — A Meaningless Right to Silence with Dangerous
Consequences” (2007) 51 C.R. (6™) 250 (WLeC) at 3.
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advice.”* The Court’s failure to take a firm stand on this issue clearly undermines the

importance of the lawyer’s advice to the detained suspect.>>

“Singh largely strips the right to silence of any real meaning.”**® The Singh court seized
on part of the obiter in Hebert:>" “that within certain limits, continued police questioning after

an assertion of the right to silence was permissible.”>*® As a result of Singh, “...suspects have no

93559

right to be formally informed of their right to remain silent,”>>” and there is “no obligation on the

29560

pOlice 2561

to desist questioning except in the most seemingly “extreme circumstances.

For our purposes, “the most important question that is raised by Singh is whether the
majority’s refusal to recognize an effective right to silence creates a greater risk of false
confessions.”®? Singh may be a bad ruling for the innocent who waive the right to silence;>®>
Charon J. closed the possibility that the right to silence would be “...interpreted in such a way as
to supplement the protection against false confessions afforded by the common law voluntariness

e.’® There was the possibility that the right to silence would be used to regulate the kinds of

rul
practices that police could engage in when trying to elicit an incriminating statement.®® Rather

than use the right to silence to add to the regulation and of the police power to question and

554 Ibid.
355 Ibid.
% Ibid.
57 Ibid. at 1.
558 Ibid.
% Ibid. at 3.
30 1bid,
! Ibid,
382 Ibid,
383 Ibid. at 4.
%% Ibid.
365 Ibid.
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thereby add protections against false confessions, the Singh decision makes it very clear’® that

“the right to silence adds nothing to voluntariness™*®’ in the way of protections.

Singh had asked for a Miranda-like rule, where the police would have to stop questioning
a detainee after that detainee had asserted his or her right to silence. Fish J., who wrote for the
minority, would have adopted such an approach, where the detainee could effectively cut-off
questioning by invoking the right. He noted, for instance, that the existence of Miranda had not

“paralyzed investigations in the United States™ as the majority had supposed an emboldened

99569

right to silence would. **® He also viewed “the right to silence™®° as “a constitutional promise

that must be kept.”>"

The dissent argued for a rule that would say that “...a confession may well be considered
voluntary under the common law rule and yet be obtained by state action that infringes section

775" This should happen where “... a police interrogator has undermined a detainee’s freedom

99572

to choose. But even if the confession meets the common law standards of admissibility, it

does not necessarily represent a free choice to speak, for the purposes of the Charter.’” A

choice that is “...frustrated by relentless interrogation is neither free nor meaningful. ™  The

575 «

dissent pointed out that the two rules, the confession rule and the right to silence, ... have

different purposes and thus, should remain distinct doctrines.”®

5% Ibid.

57 Ibid.

558 Supra note 499 at para. 48.
5% Ibid. at para 97.
570 Ibid. at para 97.
37 Supra note 538.
57 Ibid.

B Ibid,

5™ Ibid.

5% Ibid.

56 Ibid.
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Singh may yet have a silver lining. “[T]he Supreme Court recognized for the first time

that unrelenting interrogation of a suspect who repeatedly asserts the right to silence may result

. . . 577 . .
in the exclusion of a confession™"’ under the confessions rule (and not under section 7).>®

Moreover, although the majority in Singh had “...declined to hold that persistent police
questioning rendered the statements involuntary in that case, that holding was largely based upon
deference to the trial judge, who had fully considered the effect of the persistent questioning
during the voluntariness voir dire.’” “In different circumstances, such police persistence might
have raised a reasonable doubt about voluntariness.”*® “This recognition of a right to silence
existing within the voluntariness inquiry may in future ground further protection for interrogated

suspects.”5 8l

Despite the possibility of such a silver lining, the ruling in Singh should be interpreted as
another major victory for the supporters of crime control values. This is based on the fact that
Singh essentially makes the right to silence irrelevant and it succeeds in expanding the
permissible boundaries of police interrogation. The wide gap between the majority decision and

. . . . 583
«...the strong dissent”®* reveals a tension that exists between “...the rights of the accused”

and the agenda of crime control advanced “...through investigative techniques.””®*

Conclusion

377 Supra note 457 at 266.

38 Supra note 499 at para. 47. Also see ibid.
5" Dufraimont, ibid.

5% Ibid. at 266-267.

1 Ibid. at 267.

382 Supra note 538.

% Ibid.

5% Ibid.
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I have traced the development of the confessions rule, first in 19™ century England where
the basic components were introduced, and then in Canada where new contours were added and
a contextual approach to the question of voluntariness evolved. The case law in this area was
discussed in view of Herbert Packer’s models of due process and crime control, and it was
shown that the courts are leaning increasingly in recent years towards a crime control orientation
in the area of interrogation and confessions. It is apparent from this review that the protections
provided by the modern confessions rule, at least in the way it is currently applied by the courts,

is insufficiently protective of suspects in the interrogation room.

With this in mind we now turn to the Charter of Rights and Freedoms, and in particular
section 10(d) which guarantees the right to counsel. We will explore this section for the
purposes of discovering what protections in addition to the doctrine of voluntariness are provided
to a suspect under interrogation, and we will discuss whether these protections create a web of

prophylactic rules that are adequate to protect suspects from unfair state conduct.
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Chapter 2: The Charter and the Right to Counsel

Introduction

Perhaps the most obvious manifestation of the awesome power of the state is when a
person is trapped in the “interview room.” Typically in that situation, the state agent and the
accused begin the process of engaging in a psychological chess match. However, this is a
“game” played by two unequal players. The inherent power imbalance between the interrogator
and the accused creates a very unfair situation which could lead to the inducing of false or

involuntary confessions.

The advent of the Charter and certain developments in the common law have, for the
most part, moved the practice of interrogation from the use of brute force or explicit threats to
the use of more sophisticated interrogation techniques to extract confessions from the detained
individuals. these techniques, according to the experts in the field of interrogation, are

indispensable for state agents to extract confessions from unwilling accused persons.'

In the previous chapter we discussed the existing shortcomings in the common law
doctrine of voluntariness in protecting detained individuals from giving false or involuntary
confessions. We now need to turn our attention to the discussion of the right to counsel in order
to determine whether or not this right provides significant additional protection to detained

individuals.

Upon examining and analyzing the right to counsel, it will be shown that this right does

not significantly alter the coercive nature of police interrogations. It is hoped that at the

! See discussion in chapter 4.
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conclusion of this chapter it becomes clear that the right to counsel does not provide sufficient

protection against false or involuntary confessions.

The Nature of the Right to Counsel

The adversarial nature of our system causes the right to counsel to be perceived as one of
the most important rights in the Canadian Charter of Rights and Freedoms (hereinafter referred
to as “the Charter”). This is due to the fact that defence counsel are expected to act as
equalizers. It is presumed that a defence lawyer will ensure that all other constitutional rights of
the accused are respected and his or her presence will help to bring balance and serve as a
counterweight to the massive resources of the state which would otherwise overbear the accused

individual.

The right to counsel is designed to ensure the fundamental rights, such as the right to a
fair trial, the presumption of innocence, the rights against arbitrary detention and unreasonable
searches, and others, are not trampled upon by state agents. The purpose of the right to counsel
and its companion right under section 10(a) is to protect individual defendants from conviction
resulting from their ignorance of legal rights and procedures or not knowing the gravity of the

situation they are in.

Moreover, the right to counsel is designed to serve the important function of giving the
appearance of fairness to the system. By strategically placing a defence counsel by the side of a
defendant? the state is then fully justified in marshalling their resources against the accused,
under the pretext that the presence of a defence counsel will ensure the defendant is not forced to

respond to state allegations from the position of disadvantage.

? Michael Mandel, The Charter of Rights & the Legalization of Politics in Canada (Toronto: Thompson Educational
Publishing, 1994) at 200.
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Section 10(a)

Section 10(a) is often referred to as section 10(d)'s companion right. Section 10(a) is the
right of any person who has been detained to be informed promptly of the reasons for their
detention.> The Supreme Court has ruled that this section imposes a duty upon police to tell

nd

suspects in "clear and simple language"” “... about every offence they are under investigation

for, and about any significant change in the nature of the investigation.”

The reasons given
“...need not be lengthy or technically precise;”6 rather, “it is sufficient if they convey the general
extent of the suspect's legal jeopardy.”” “...Changes in interrogation strategy do not trigger a
significant change in legal jeopardy.”® Moreover, ...there is no requirement that police inform

99

the accused of the specific allegations,™ or, the strength of the state’s case “...or even the exact

charges against them.”'°

The section 10(a) right requires that suspects be told of the reasons for detention in order to help
them make informed decisions about whether to talk to police or consult with counsel and ensure

that those who contact lawyers obtain the appropriate advice.''

Section 10(b):

A regulatoryl2 regime has emerged in Canada as a result of our Supreme Court of

Canada’s interpretation of 10() of the Charter. This provision gives everyone “the right on

3 Steven Penney, Vincenzo Rondinelli, & James Stribopoulos, Criminal Procedure in Canada, 1* ed. (Markham:
LexisNexis, 2011) at 300.

* R v. Mann, 2004 SCC 52, [2004] 3 S.C.R. 59 at para. 21.

3 Supra note 3.

S Ibid. at 308.

? Ibid. at 300.

8 Ibid,

® Ibid.

1° Ibid.

'R v. Evans, [1991] 1 S.C.R. 869 at 886-87; R. v. Black, [1989] S.C.J. No. 81,(1989] 2 S.C.R. 138 at 152-53; R. v.
Smith, [1991] 1 S.C.R. 714 at 728; R. v. Borden, [1994] S.C.J. No. 82, [1994] 3 S.C.R. 145 at 166; R. v. Latimer,
[1997] S.C.J. No. 11, [1997] 1 S.C.R. 217 at para. 28.
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arrest or detention to retain and instruct counsel without delay and to be informed of that right.”"?

As in the case of other Charter rights, section 24(2) of the Charter provides for the exclusion at

trial of statements and other evidence obtained through a violation of these guarantees.

To fulfill the “purpose” behind section 10(b) of the Charter, the Supreme Court has
imposed obligations on police that move beyond the express language of the section.'* The
underlying purpose of the section, according to the Supreme Court, is to assist suspects to make
informed, voluntary choices in their interactions with'police.'” The right to talk to counsel, as
well as the right to be informed of that right, are attempts to ensure that suspects are aware of

their legal situation.'®

The Court has recognized that the rights in section 10 are particularly
important in preventing suspects from unwittingly making inculpatory statements,'’ or to make

them aware that they are not required to speak to police.'®

The Court has not read section 10 of the Charter as forbidding police from using pressure
tactics to provoke suspects to make self-incriminating statements; rather it has tried to strike a
balance between the interest of suspects in avoiding self-incrimination and the need of the state
to obtain confession evidence to prosecute criminal behaviour. A clear example of the courts'

intention to strike a balance between the competing interests of the suspects and the state is the

2 Steven Penney, “Triggering the Right to Counsel: "Detention" and Section 10 of the Charter” (2008) 40 S.C.L.R.
(2d) 271 at para 1.

3 Charter of Rights and Freedoms, s. 10(b), Part I of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (UK.), 1982, c. 11.

" R. v. Brydges, [1990] S.C.J. No. 8, [1990] 1 S.C.R. 190 at 202; Black, supra note 11 at 152.

' R. v. Bartle, [1994] S.C.J. No. 74, [1994] 3 S.C.R. 173 at 193-94; R. v. Sinclair, [2010] S.C.J. No. 35, [2010] 2
S.C.R. 310 at paras. 24-26. According to Professor Penney, the main purpose of section 10() “...is to help deter
abusive interrogation practices, including those apt to produce false confessions. Supra note 12 at para 4.

' R v. Manninen, [1987] S.C.J. No. 41, [1987] 1 S.C.R. 1233 at 1242-43.

"7 Ibid.; Brydges, supra note 14 at 203, 206, 215; R. v. Prosper, [1994] S.C.J. No. 72 [1994] 3 S.C.R. 236 at 271
(8.C.C.); R. v. S.(R.J.), [1995] S.C.J. No. 10, [1995] 1 S.C.R. 451 at para. 85; R. v. Jones, [1994] S.C.J. No. 42,
[1994] 2 S.C.R. 229 at 254-55 per Lamer C.J.C., dissenting.

18 Richard A. Leo, “The Impact of Miranda Revised” (1996) 86(3) J. Crim. L. & Criminology 621.

~ 108 ~



19

case of R. v. Sinclair.”” This is a case where the Supreme Court ruled that the right to counsel is

»20 and “...that the essential purpose of the right is informational

“a one-time-only opportunity,
rather than protective.””! Sinclair was arrested for murder. He was advised of his right to
counsel.?2 Subsequently, he briefly spoke to his lawyer for 2-3 minutes.”® This was followed by
a 5 hour interrogation, and during that time he was denied the right to speak with his lawyer
. 24
again, repeatedly.
Timothy Moore and Andras Schreck, argue that Sinclair creates a dangerous situation for

detained suspects. The Court decided that “...while the police can try to persuade a detainee to

give up his right to silence,”? the detainee must make the decision to capitulate in the face of

26 « 9927

that persuasion” “...entirely on his own™' and without consulting counsel an additional time.

'® Sinclair, supra note 15.

2 Timothy Moore & Andras Schreck, “Canada Right to Counsel: Confessions of Dangerously Unrepresented
Minds online at jurist.org <http://jurist.org/forum/2010/11/canada-right-to-counsel-confessions-of-dangerously-
unrepresented-minds.php> at 1 (PDF version).

However, the Supreme Court in Sinclair held at paragraph 48 that "reconsultation is necessary in order for the
detainee to have the information relevant to choosing whether to cooperate with the police investigation or not."
Also see supra note 3 at 314.

The Court in Sinclair also held at paragraph 52 “...that, a second opportunity is warranted when police”(Supra note
3 at 315). decide to apply to detained persons "[n]on routine procedures, like participation in a line-up or submitting
to a polygraph." “In addition, the Court concluded that police who become aware that a detainee may not have
understood "initial s. 10() advice of his right to counsel" must provide another opportunity for consultation. Lastly,
the Court held that an additional opportunity must be given if "police undermine the legal advice that the detainee
has received.” (Supra note 3 at 315).

The Court was open to other possible circumstances to permit a right to reconsult counsel. However, the
circumstances, as the Court put it, “...must be "objectively observable"” (Sinclair, supra note 15 at paragraph 55;
See also supra note 3 at315). The Court held, however, that lengthy interrogations do not give rise to a right for
reconsultation (Sinclair, Supra note 15 at paras. 61-63; See also supra note 3 at 316). The Court took the position
that the police tactics of gradually confronting an accused with real or false evidence does not give rise to aright to a
second consultation with a lawyer (Sinclair, supra note 11 at paragraph 60; see also: Supra note 3 at 316).

2! Moore & Schreck, ibid.
2 Ibid.

B Ibid.

24 Ibid.

3 Ibid. at 3

26 Ibid.

2 Ibid.
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Sinclair is problematic because, while the police will provide information on “...the advantages
of giving up the right to silence, the detainee has no corresponding source of information on the
disadvantages.”?® In light of the risk of false confessions, the Sinclair ruling is troubling. As
Moore and Schreck state: “the suspect’s resolve may crumble in the face of evidence (real or
fabricated) and his possible confusion regarding legal advice to remain silent is juxtaposed with
the police’s unremitting questions.””

In further discussing the section 10(b) jurisprudence, it will become apparent that

attention must be paid to the need to deter abusive interrogation practices, including those that

have a likelihood of producing false confessions.
The Current State of the Law:

In contrast to the doctrine of voluntariness, which applies to any statement made to
authorities, s. 10 rights arise only upon detention or arrest.® “Detention occurs when police
physically or psychologically restrain suspects.”' Physical restraint arises when the police use
force incidental to an investigative detention.? “Psychological restraint arises when suspects
either face legal liability for refusing to comply with police directives or reasonably believe that
compliance is mandatory.”3 3 The case law defines arrest to consist of the "actual seizure or

n34

touching of a person's body with a view to his detention,"”" or alternatively, the pronouncing of

"words of arrest" if "the person sought to be arrested submits to the process and goes with the

% Ibid.

% Ibid. at 1-2.

% Steven Penney, “What’s Wrong with Self-Incrimination? The Wayward Path of Self-Incrimination Law in the
Post-Charter Era — Part II: Self-Incrimination in Police Investigations” (2003-2004) 48 Crim. L.Q. 280 at 307.

3! Ibid.; R. v. Therens, [1985] 1 S.C.R. 613 at 641-42, per Le Dain J., dissenting, 18 C.C.C. (3d) 481, 45 C.R. (3d)
97; R. v. Thomsen, [1988] 1 S.C.R. 640 at 648-49, 40 C.C.C. (3d) 411, 63 C.R. (3d) 1.

32 Section 25(1) of the Criminal Code R.S.C. 1985, c. C-46 provides that police officers may use “as much force as
necessary” when “authorized by law to do anything” if the officer “acts on reasonable grounds”

B Penney, Ibid., Therens, supra note 27 at 642-44, per Le Dain J., dissenting, 18 C.C.C. (3d) 481, 45 C.R. (3d) 97;
Thomsen, supra note 18 at 649.
3 Supra note 3 at 124.
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arresting officer."** A failure by police officers “...to use the word "arrest" is not

2137

determinative.”® It is “...the substance of the encounter,”*’ as indicated by “...the use of

language that reasonably leads an individual to conclude that he or she is in police custody, and

938

not free to leave,”” that will matter the most.>’

Section 10(5) imposes a number of obligations on the police. Most of these obligations
have been created by the Supreme Court “as a consequence of its “purposive” inte:rpretation”40 of
the section.*’ The right to talk to a lawyer, and the right to be informed of that right, are meant

242

“...to ensure that suspects are aware of their legal situation.””* The Court has also emphasized

that these rights assist “...to prevent suspects from unwittingly making inculpatory statements.”*

The police have two types of duties imposed upon them to meet the objectives of section
10(b):* informational duties, and implementational duties.*” The informational duties require
the police to advise detained suspects “...that they have the right to consult with a lawyer

without delay.”*® Police must also inform suspects of the existing legal aid or duty counsel

> Ibid.

% Ibid.

%7 Ibid.

*® Ibid.

* Ibid.

0 Supra note 30 at 307.

! Brydges, supra note 14 at 202; Black, supra note 11 at 152. To help suspects make informed, voluntary choices in
their interactions with police.

“2 Supra note 30 at 307-308; Supra note 16 at 1242-43,

43 Penney, ibid. at 308; Ibid.; Brydges, supra note 14 at 203, 206 and 215; R. v. Pozniak, [1994] 3 S.C.R. 173 at 191,
92 C.C.C. (3d) 289, 33 C.R. (4™) 1; Prosper, supranote 17 at 271.

* Penney, ibid.

* Ibid. at 315.

% Ibid. at 308; R. v. Debot, [1989] 2 S.C.R. 1140 at 1146, 52 C.C.C. (3d) 193, 73 C.R. (3d) 129. “Without delay”
means that the police must inform suspects of their right to counsel “immediately upon detention”. The only
exception to this may be in urgent circumstances where “the police for their own safety have to act in the heat of the
moment to subdue the suspect ...” For a more recent illustration of this requirement, we may look at the case of R. v.
Mian, [2014] S.C.J. No. 54. The Court held that the 22 minute delay in administering the right to counsel was
unacceptable as the Court was of the view that the underlying facts of this case did not constitute “exceptional
circumstances” (paragraph 74). See also paragraph 75.
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services.*” Moreover, police must facilitate and make arrangements for detainees to contact duty

counsel should they wish to do s0.%8

5949

The “implementational duties arise™” once the required information has been

conveyed.*® The police can start the interrogation, once the suspect states he/she understands the

caution and he/she does not ask to speak to a lawyer.”'  Should there be uncertainty about the

suspect’s ability to understand the caution, the police cannot start the questioning until he/she
understands the caution.”> The police should also provide suspects with “reasonable

opportunity” to speak to a lawyer should he/she ask for a lawyer.>® This involves providing

].54

access to a private telephone conversation with counsel.”™ The questioning cannot commence

1.55

until the suspect has had a reasonable opportunity to contact counsel.”™ Suspects should exercise

due diligence in contacting counsel. The lack of due diligence may amount to the waiver of the

right to speak to counsel.>®

*7 Brydges, supra note 14 at 209-10; R. v. Pozniak, supra note 43; See also supra note 30 at 335.

* Pozniak, ibid. at 197.

¥ Supra note 30 at 310.

* Ibid.

3! Ibid.

52 Ibid.

%3 Ibid. 1 should also point out that the Supreme Court in R. v. Taylor, 2014 SCC 50, [2014] 2 S.C.R. 495, held that
the accused’s right to counsel was violated when he was denied the opportunity to consult counsel while at the
hospital. This is a case where the accused was involved in an accident while “under the influence.” He was taken to
the hospital and blood samples were taken from him before he was given the opportunity to speak to counsel. At the
scene of the accident, Taylor requested to speak to counsel. However, he was not, at any point, afforded the
opportunity to do so. The Court found that officers had ample time to make a telephone available to the accused
(para. 31) and yet they failed to do so. This was attributed to lack of experience by the newly recruited officers
(para. 15). Moreover, the Court found that there were no underlying urgent circumstances to justify the denial of
providing the accused with an opportunity to speak to counsel in this case (para. 31). Also see case commentary —
Jordan Casey, “A Case About Complete Denial of Access to Counsel”, Case Comment, on R. v. Taylor, (September
19, 2014) The Court, Osgoode.

 Ibid.

% Ibid. at 310-311.

% Ibid. at 311.
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After a suspect has spoken with his or her lawyer, the police can commence the
interrogation.”’ Police are not permitted to attack the integrity or the competence of the

1.58

suspect’s counsel.” Moreover, the police cannot negotiate the resolution of the charges with

detainees who asserted their right to counsel, in the absence of their counsel.”

A Critique of Section 10(a):

The language of section 10(a) is simple. It states that: "Everyone has the right on arrest
or detention to be informed promptly of the reasons therefore." However, when the Supreme
Court of Canada in Evans set out to create an “...interpretive framework™® for s. 10(a), the result
was very disappointing.®’ The Supreme Court in its earlier decisions in R. v. Black and R. v.
Smith had considered the connection between 10(a) and 10(b) rights®?, but in Evans, the S.C.C.

for the first time considered what constitutes a breach of s. 10(a). 63

The compliance with section 10(a) only requires the police to provide enough
information "... to allow the accused to reasonably infer the substantive nature of the charges".**
The troubling nature of the "reasonable inference" test was defined by McLachlan J. in the

following fashion:

[w]hen considering whether there has been a breach of s. 10(a) of the Charter, it is the substance
of what the accused can reasonably be supposed to have understood, rather than the formalism of
the precise words used, which must govern ... The question is whether what the accused was told,
viewed reasonably in all the circumstances of the case, was sufficient to permit him to make a

37 Ibid.; R. v. Hebert, [1990] 2 S.C.R. 151 at 184, 57 C.C.C. (3d) 1, 77 C.R. (3d) 145.
38 Supra note 30 at 311.

% Ibid.

% David Tanovich, Annotation of R. v. Evans (1991), 4 C.R. (4th) at 146.

! Ibid.

%2 Ibid.

¢ Ibid.

 Ibid. at 147.
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reasonatzlse decision to decline to submit to arrest, or alternatively, to undermine his right to
counsel.

As Professor Tanovich reminds us, the main issue with the Court's formulation of the
reasonable inference test is that under this test the "... onus of ensuring that the accused is
informed has now shifted from the police onto the accused. The accused must now deduce, in a
situation of high stress and anxiety, the nature of his/her jeopardy before deciding whether to

exercise his/her fundamental right to counsel or right to silence."®

I contend that the dissent judgement in Evans, by Sopinka J., makes more sense. Sopinka
J. pointed out the need for police to explicitly convey to the accused the true nature and the
reasons for his/her arrest.”” Sopinka J. used the following analogy to illustrate his point: "when
an arrest is made pursuant to a warrant, this (the reason for the warrant) is set out in writing in
the warrant . An arrest without a warrant is only lawful if the type of information which would

have been contained in the warrant is conveyed orally."68

A Critique of Section 10(b):
Section 10(b) has been interpreted through the lens of free choice theory.*> What the

Charter’s framer’s understood’® was “...that custodial interrogation is inherently coercive.””" It
has already been argued in this thesis that the doctrine of voluntariness provides little protection

against such coercion. > The solution to this problem was to give detainees the right to contact

5 Ibid.

% Ibid. at 148.

7 Ibid.

8 Ibid. at 146.

% Supra note 30 at 312.
™ Ibid.

" Ibid.

2 See also ibid.
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counsel without delay” and to “...require police to inform them of that right.”’* The free choice
theory is premised on the principle that once detainees know about the extent of their jeopardy,
then they can make a free and informed decision as to whether they wish to answer police

questions or not.”

But there are flaws with section 10.”® Most troublingly, it gives the responsibility for
dispelling the coercive atmosphere of the police interrogation to the police themselves -- the very
people who will be conducting the interrogation. ”’ “Requiring police to issue warnings puts
them in a troubling conflict of interest,”’® because it is their job to collect confession evidence
from the suspect.” Police in this situation may feel incentivized to cut corners in their
administration of an accused’s section 10 Charter rights.*® The contradictions that this
obligation creates for the police was described by Mr. Justice McClung in Brydges, when that
case was dealt with at the Alberta Court of Appeal, before it made its way to the Supreme Court
of Canada. McClung J. noted that: “A peace officer pursuing the investigation of a serious crime
cannot rationally be expected to double as a legal advisor to his suspect. In an adversary system
the police headquarters should not be confused with the legal aid office.”®! Moreover P.B.
Michalyshyn states that “...police officers in an adversary system of justice cannot and should

not be expected to fill the role of legal aid lawyers. One wonders if they should even have the

7 Ibid.

™ Ibid.

™ Ibid.

™ Ibid.

77 Ibid.

™ Ibid.

™ Don Stuart, Charter Justice in Canadian Criminal Law, 3d ed. (Scarborough: Carswell, 2001) at 276.

% As Jerome H. Skolnick puts it ...the policeman feels that most trials are a waste of taxpayers’ money since, as
one law enforcement spokesman put it, ‘We do not charge innocent men.’”” and further he says that “The policeman,
in short, is primarily interested in factual guilt, indeed, the idea of Jegal guilt leaves him cold and hostile” Jerome H.
Skolnick, Justice Without Trial: Law Enforcement in Democratic Society (New York: John Wiley & Sons Inc.,
1966) at 197 and 203. See also supra note 30.

8! Supra note 14 at para 9.
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task of informing the detained or arrested person of the right.®? Section 10 (b) of the Charter
guarantees the right “to be informed” of the right to counsel. It does not say that the police must

be the “informers”®>

Moreover the lack of a requirement for video-recorded statements®® leaves the door open
for the police to lie about complying with section 10. In a hypothetical courtroom situation,
when asked why they elected not to video record the interrogation of the accused, officers may
say that they asked the accused whether he minded being recorded and that he indicated that he
did. When they are asked why they left this decision to the accused, they may indicate that they
wanted to make the accused feel more comfortable with the situation so that he would open-up
and start talking. The point is that without a video-recording itself, the police can say anything

happened with respect to the administration of 10(b) or the failure to properly administer it.*

82 Caplan argues that even the American Supreme Court in Miranda understood that “...government’s obligation
was not to counsel the accused, but to question him.” Gerald M. Caplan, “Questioning Miranda” (1985) 38
Vanderbilt Law Review 1417 at 1423,

8 pB. Michalyshyn, “Brydges: Should the Police Be Advising Of The Right to Counsel” (1990) 74 C.R. (3d) at
152. Moreover K. Jull offers another alternative. He points out that a well-publicized “legal emergency line” with
an easy to remember code would considerably reduce the informational obligations of state agents and hence “... the
burden on police officers of demonstrating an informed waiver of rights would be easier to satisfy than at present.
An accused person who waives rights or services that are easily accessible will have difficulty arguing later that the
waiver was not an informed one”. Kenneth Jull, “Clarkson v. R.: Do We Need a Legal Emergency Department?”
(1987) 32 McGill L.J. 356 at 385.

¥ R.v. Oickle, [2000] 2 S.C.R. 3 at para. 46. In Oickle the Supreme Court stopped short of mandating recording as
a prerequisite to admissibility. Instead, it was held that non-recorded interrogations are not to be considered
inherently suspect, though recordings are useful to courts in assessing confessions.

% At this point it may be appropriate to comment at some length on the videotape recording of statements.
Although we may view the practice of tape recording interrogations as a positive step forward and this view is
supported by commissions of inquiry on wrongful convictions of Sophonow (The Inquiry Regarding Thomas
Sophonow (The Investigation, Prosecution and Consideration of Entitlement to Compensation), Police Interviews
with Thomas Sophonow in Vancouver, Recommendation 1), Guy Paul Morin (Fred Kaufman, The Commission on
proceedings involving Guy Paul Morin, published by Ontario Ministry of Attorney General, 1998, volume II, p.
1201, Recommendation # 96 (b)), and the Martin Committee Report (Report of the Attorney General’s Advisory
Comnmittee on Charge Screening, Disclosure, and Resolution Discussions Published by Ontario Ministry of the
Attorney General, 1993) however it would be naive to assume that videotaping interrogations is the final solution to
the problem of police abuse. It is true that a camera “...may never blink”, but that does not mean that what it “sees”
can be considered an unadulterated view of reality. As Marshall McLuhan wrote, the information that media
conveys is not entirely independent of the method used (Alan D. Gold, “Videotaping Interrogations” June 16, 2003,
A.D. Gold Collection of Criminal Law Articles, ADGN/2003-668 at 2). It is my position that it would be wrong to
place too much faith in tape recording interrogations as the ultimate tool to ensure the preservation of the truth. The
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Hence, in situations where the right to counsel has allegedly been waived, it is also
difficult to determine whether the suspect freely or voluntarily made this waiver.® The Courts
have recourse to the “reasonable person” approach,®’ which permits suspects to waive their
section 10 rights and submit to questioning only if they are capable of making fully informed,
self-interested decisions. But it is difficult to assess whether suspects have been affected by
police pressure, particularly since informing suspects of their right to talk to a lawyer does little

to alleviate such pressures.®® Simply informing suspects of their right to retain and instruct

painful fact remains that “... where there is the will to circumvent the rules, ways will be found” to distort the reality
that the seeing eye of a camera projects (Fred Kaufman, The Admissibility of Confessions, 3 Supplement to 3 Ed.
(Toronto: Carswell, 1986). According to Michael McConville and Phillip Morrell, the Scottish research which was
conducted by the Social Research Branch of the Scottish Home Office and Health Department in 1983 supports the
proposition that the police tend to circumvent the use of tapes intended to record interrogations. The conclusions of
the authors in this regard are quite alarming: “what is recorded, therefore, is what is acceptable to courts and what
would pass public scrutiny. The rigid, stereotyped and formal questioning procedures they have adopted have
produced acceptable, if shell-like, products. The police have been able to do this only because they have conducted
their usual questioning outside the reach of the tape recorder. Interviews have been taped: interrogations have
continued to take place in secret.” (Michael McConville & Phillip Morrell, “Recording the Interrogation: Have the
Police Got it Taped?” (1983) Crim. L.R. 158).

The authors go on to expose other police tactics: “One tactic used has been to engage in preliminary interviewing
elsewhere. In both Dundee and Falkirk there has been a gradual but steady increase since the experiment began in
the proportion of suspects who made relevant statements prior to their arrival in the police station. This was
particularly marked in Falkirk where the incidence of statements prior to arrival at the police station rose from 14
percent before tape-recording to 44 percent after. The rise in Dundee was less dramatic (from 34 to 43 percent) but
nevertheless steady. The S.H.H.D. Report also reveals that there was considerable (and, in Dundee increasing)
delay between the suspect’s arrival at the police station and the commencement of the interrogation and that at least
part of this was attributable to the fact that officers were in the habit of questioning suspects upon their arrival at the
police station often for lengthy periods of time before the tape-recorder was used to record the encounter. When the
tape-recorder was activated, the police abandoned their usual interrogation techniques and instead utilized a formal,
rather rigid style of questioning.” (Michael McConville & Phillip Morrell, “Recording the Interrogation: Have the
Police Got it Taped?” (1983) Crim. L.R. 158 at 161).

Furthermore the Scottish experience has also shown that when videotaping was first introduced in that country, there
was a “dramatic increase in “oral” utterances on arrest and in transit to the station.” (D. Martin and J. Gemmell,
Police Beat, October 1984, Newsletter vol. 6, No. 2 at 24.)

% Alan Young, “Not Waving but Drowning: A Look at Waiver and Collective Constitutional Rights in the Criminal
Process” (1988) 53 Sask L. Rev. 47 at 112.

¥ Supra note 30 at 313.

% Timothy Moore & Karina Gagnier, "You can talk if you want to": Is the Police Caution on the 'Right to Silence'
Understandable?" 51 C.R. (6th) 1; Timothy E. Moore & Cindy R. Wasser, “Social Science and Witness Reliability:
Reliable Science Begets Reliable Evidence”, (2006) 33 C.R. (6™) 1.

Moore & Gagnier point out that even in situations where an arrestee has properly understood the right to silence
caution (p. 13), “...the subsequent actions and statements” of police could “easily cause a suspect to doubt their
initial interpretation of it.” Moore & Wasser’s research also supports the research of Saul M. Kassin that innocent
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counsel does not fully ensure that they are aware of the consequences of speaking, nor does it

guarantee that they will make a rational choice.®’

3590

Professor Steven Penney suggests that “...protecting free choice™” in the way it is

intended by the Court may require “...that defence counsel be present during any

interrogation.”’ But, he says, this is “politically untenable,”?

as it would cause a dwindling in
the number of confessions procured from questioning.”> The Supreme Court has been unwilling
to go so far as to permit counsel to attend at police interrogations,* yet they continue to cling to

the free choice rationale as the underpinning for section 10(5).*> This is highlighted in the case

of Sinclair.®® This “doctrinal indeterminacy”®” has made it “more difficult to craft reasonable

suspects are “...more likely to waive their right to silence” (Moore and Gagnier p. 5) than guilty ones, because many
innocent suspects were of the opinion that they could not say anything that would be self-incriminating (Moore and
Gagnier p. 5). Many in the Moore & Gagnier study disclosed that they waived their right to silence “...because they
wanted to appear cooperative” (Moore & Gagnier p. 11) and because “...they believed that their statements could
later be used in their defence (Moore & Gagnier p. 11). See also: S.M. Kassin & R.J. Norwick, “Why suspects waive
their Miranda rights: The power of innocence” (2004) 28 L. & Hum Behav 211-221.

%7 The manner of the delivery of the right to counsel could be very important as well. As Skolnick and Leo argue
“However police routinely deliver the Miranda warnings in a flat, perfunctory tone of voice to communicate that the
warnings are merely a bureaucratic ritual. Although it might be inevitable that police would deliver Miranda
warnings unenthusiastically, investigators whom we have interviewed say that they consciously recite the warnings
in a manner intended to heighten the likelihood of eliciting a waiver. It is thus not surprising that police are so
generally successful in obtaining waivers.” Jerome H. Skolnick and Richard A. Leo, (1992) “The Ethics of
Deceptive Interrogation” 11 Crim. Just. Ethics 3 at 5. Also see Otis H. Stephens, JR., The Supreme Court and
Confessions of Guilt (Tennessee: University of Tennessee Press, 1973).

% Supra note 30 at 313.

°! Ibid. See also Rosenberg and Rosenberg’s views about presence of counsel at custodial interrogations. The
authors claim that “[t]he presence of counsel is often considered an ironclad guarantee against police elicitation of
any confession, voluntary or coerced. Yet, like other warranties, it is only as good as its maker. To put not too fine
a point on the matter, the question of ineffective assistance of counsel, even in the interrogation context, cannot be
easily dismissed. While it may be true that any lawyer worth his salt will tell the suspect...to make no statement to
police under any circumstances, the problem is that some lawyers are not. Indeed, given the stress and time
pressures of stationhouse questioning, mistakes in judgment, such as erroneous advice to give an exonerating
statement, are more likely to occur. Affording the right to counsel also would not obviate inquiries with respect to
waiver once counsel has left the stationhouse. Thus, such a proposal, while extremely helpful, does not eliminate
litigation of issues, such as ineffective assistance of counsel, that may be peripheral to the question of coercion.”
Irene Rosenberg and Yale Rosenberg, “A Modest Proposal for the Abolition of Custodial Confessions” (1988) 63
N.Y.U.L. Rev. 955 at 104-105.

%2 Supra note 30 at 313.

% Ibid.

* Ibid.

% Ibid. at 314

% Sinclair, supra note 15.
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compromises between competing interests raised in s. 10 cases”.’® In some cases, he argues, it

2999

has “unduly thwarted the state’s interest in convicting the guilty””” and “[i]n others, it has

inhibited the development of needed protections against abuse and false confessions”.'®

It may be argued that the American approach of allowing counsel to attend at
interrogations makes more sense.'®" “Suspects who invoke their right to silence and counsel”'®?
find themselves vulnerable.'® Under pressure to solve serious crimes, the police may find
themselves tempted to browbeat, manipulate or deceive recalcitrant suspects “...into making
inculpatory statements.”"® This pressure exists both before and after suspects have consulted

counsel.'® A preventative «...bright-line”'%

rule that prohibits the questioning of suspects in the
absence of counsel, once the right to counsel had been invoked, may reduce the incentive for
abuse.'”” It would also avoid the need to inquire into the murky question of whether suspects

P18« in exercising their right to counsel.”'? Although the inevitable loss of

were “diligent
confession evidence available to the state''® may be lamentable from a crime control perspective,

I agree with professor Penney’s position that the gain in abuse prevention justifies this loss.'"!

%7 Supra note 30 at 314.

% Jbid. at313.

* Ibid. at 314.

1% bid.

"9 Ibid. at. 319

12 1bid.

193, Cohen, “Police Interrogation of the Wavering Suspect” (1989) 71 C.R. (3d) 148; Patrick Healy, “The Value of
Silence” (1990) 74 C.R. (3d) 176.

1%4 Supra note 30 at 319.

'% Ibid.

1% Ibid.

' Ibid.

'% 1bid.

'® Ibid,

"% Ibid.

"! Ibid. See also: Ian Bryan, Interrogation and Confession: A Study of Progress, Process and Practice (Aldershot:
Ashgate Publishing Limited, 1997) at 291. On the other hand there may be no loss of confession evidence at all.
There is data from England that shows that allowing counsel to attend at a police interrogation may not be as
beneficial to accused persons as might be thought. lan Bryan reports that many “...legal advisers may be
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Whatever one thinks of the political tenability of allowing counsel to attend at
interrogations, the problem is laid bare. If the free choice rationale for the right to counsel is
compromised by the crime control considerations of police the jurisprudence will be fraught with

problems. Problems do arise with the jurisprudence on the waiver of the right to counsel.

9112

One issue has been deciding “...what level of comprehension” '~ of the police caution on

section 10(b) rights is required of the suspect in order for him or her to forego consultation.'"® In
R. v. Clarkson,'"* “the court employed a definition of waiver close to the reasonable person
standard.”'"® In that case, “...an intoxicated murder suspect confessed after police warned her of

her right to counsel.”''® She stated that “...she had understood the warning .”!!'” Her sister, who

118

was accompanying her, "““...repeatedly advised her to remain silent until a lawyer was

present.”'’® But Clarkson took the position'? that “...there was no point and she did not need a

lawyer’s help.”'?! The Court held that this did not amount to a valid waiver'?* because a waiver

requires'> “a true appreciation of the consequences of giving up the right.”'?*

marginalized by the police during interrogations” (p. 291) and “...others may be inclined to adopt a non-
interventionist or non-adversarial stance” ( p. 291) or may encourage their clients “...to answer all reasonable
questions put to them by the police” (p. 291) Despite the allowance of the presence of a legal advisor at
interrogations under the Police and Criminal Evidence Act (PACE), Bryan notes that the percentage of confessions
or damaging admissions in the pre-PACE era was roughly the same as it is in the post-PACE era. “Out of the pre-
PACE sample of 400 cases, 342 (88.1%) of the detainees who were formally interrogated by the police made either
partial or full confessions of guilt. The number from the research sample of 283 post-PACE cases is 248 (87%).”
(p-291)

iz Supra note 30 at 319.

' Ibid.

" R v. Clarkson, [1986] 1 S.C.R. 383, 25 C.C.C. (3d) 207, 50 C.R. (3d) 289.

"5 Supra 30 at 314; Clarkson, Ibid. According to Skolnick and Leo, “An interrogation is presumed to be coercive
unless a waiver is obtained.” The authors go on to argue that “In practice, once a waiver is obtained, most of the
deceptive tactics deplored by the majority become available to the police.” Skolnick, and Leo, Supra note 89 at 4.
118 Supra note 30 at 314.

"7 Ibid.

"8 Ibid.

" Ibid.

' 1bid.

2! Ibid,

122 Ibid.; According to Professor Young the practice of waiver has its roots in the market-based mentality of trading
goals for a specific price. Professor Young is of the view that the constitutional rights are the collective property of
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In R. v. Whittle,"® the court moved away from such a charitable interpretation'2® and

found on similar facts that the accused understood the caution well enough to have waived his

2128

10(b) right.?” In Whittle, the accused was a «.. .schizophrenic murder suspect” “° when

questioned by police, after he was informed of his section 10 rights.'”® He stated that he

understood the caution declined to speak to a lawyer.'*

After making a number of incriminating
utterances, ! he requested to consult with counsel.*? At trial, testimony from an expert witness

indicated that'** the «...accused was driven to confess by auditory hallucinations that he was

experiencing. The Court, based on Clarkson, recognized that “...the waiver of the right to

all members of society, and therefore, individuals should not be allowed to make personal decisions in either
exercising or waiving constitutional rights. (See Supra note 86 at 77).

'2 Supra note 30 at 314.

14 Supra note 114 at para 20. According to Rick Libman, the Supreme Court in Clarkson, in deciding whether or
not to admit an “intoxicated confession”, was caught between two competing views. The Supreme Court had to
decide whether under the state of drunkenness, the accused had sufficient cognitive capacity to simply understand
the meaning of her utterances; or the higher standard of requiring the accused to have awareness of the

consequences of her statement. The Supreme Court chose to apply the latter test to examine Clarkson’s waiver of
her right to counsel. Subsequently on the basis of the test of awareness of the consequences, the Supreme Court
ruled to exclude the “intoxicated confession”. However, the separate judgment delivered by McIntyre and
Chovinard JJ. took the position that “...a non-operating mind would not only be unaware of its utterances but also of
the consequences thereof. For either of these reasons, the accused’s statement would be inadmissible”. R. Libman,
"Waiver of the Right to Retain Counsel While Intoxicated", at 122. Also, Libman had the following comments about
the importance of the Supreme Court’s ruling in Clarkson:

“The significance of the Supreme Court of Canada’s judgment in R. v. Clarkson is unmistakable: it clearly
signals the Courts to closely scrutinize and be ever vigilant at any purported waiver by an intoxicated person of his
constitutional rights to retain counsel. As Madam Justice Wilson commented at 17 [at 505 D.L.R.] a valid and
effective waiver of s. 10(b) right “must be premised on a true appreciation of the consequences of giving up the
right” R. Libman, "Waiver of the Right to Retain Counsel While Intoxicated", at 125. However it should be noted
that “a true appreciation of the consequences” according to K. Jull requires specific knowledge of complex legal
concepts on the part of the accused person, particularly in relation to the requirement of mens rea. (Jull, Supra note
83) . Moreover, the Supreme Court in the latter case of R. v. Prosper (Supra note 17) at paragraph 43, stated that “...
the courts must ensure that the right to counsel is not “too easily waived.” R. Libman “Holding Off” or “Holding
Out”, Who Really Prospers From Prosper? (1994) 7 Journal of Motor Vehicle Law Vol. 7 at 44. Libman also went
on to assert that the cases of Prosper and Bartle ([1994], 92 C.C.C. (3d) 289) raised the threshold for waiver of
section 10(b) by setting the standard of valid waiver even “more exacting”, then the one set in Clarkson, R.
Libman,"“Holding Off” or “Holding Out”, Who Really Prospers From Prosper?" at 55.

125 R v. Whittle, [1994] 2 S.C.R. 914, 92 C.C.C. (3d) 11,32 C.R. (4™) 1. See also Supra note 30 at 314.
16 Penney, ibid.

"7 Ibid.

'8 Ibid.

' Ibid.

1 Ibid.

" Ibid. at 315

"2 Ibid. at 314-315.

'3 Ibid. at 315.
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counsel required some awareness of the consequences,”*

and the degree of the accused’s
understanding was diminished.'** The Court held that a suspect only needs to'*® “understand
what he or she is saying and to comprehend that the evidence may be used in the proceedings
against [him or her]”.I37 This requires only138 the “limited cognitive capacity to understand the
process and communicate with counsel.”"*® Suspects do not necessarily have to be able to

engage in “analytical reasoning”'*’

or to be able to choose a course of action that'*! “best serves
[their] interests”.'*? The inner voices that may have motivated the accused to make damaging

admissions, did not invalidate his waiver,'* the Court held.

In both cases, “...cognitive impairments prevented the defendants from making rational

»144 about whether or not it was wise to speak to police.'*® They were unable to make

judgements
the decisions that a similarly situated reasonable person would have made.'* But the court

treated the taking of statements differently in each case.

Based on the preceding discussion, it would seem that without a safeguard in place, problems of
whether an accused was exercising free choice in a specific case are bound to arise'*’ and these

problems are further aggravated by the fact that allowing counsel to attend'*® is not a possibility.

14 Ibid.

153 Ibid.

1% Ibid.

137 Supra note 125 at para 45. See also Supra note 30 at 315.

138 Penney, Ibid.

139 Supra note 125 at para 32 . See also /bid.

0 penney, Ibid.

“! Ibid.

142 Supra note 125 at para 32. See also /bid.

13 Penney, Ibid.

" Ibid. at 316.

"3 Ibid.

16 Ibid.

147 1t appears that failure to specifically request to speak to counsel would result in losing that right by default. This
proposition is supported by the Ontario Court of Appeal’s ruling in R. v. Anderson (1984), 45 O.R. (2d) 225. The
Court in Anderson, at paragraph 42 held: “I am of the view that, absent proof of circumstances indicating that the
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Moreover, the fact that the right to counsel is only available upon being positively invoked by an
accused person also raises important issues. It is submitted that such approach tends to treat this

right as a privilege.'*

The right to counsel as a constitutional right should be viewed as an
obligation that the state is forced to honour regardless of whether or not the detained person
claims it. However to make its exercise conditional upon request would limit the application of
this right, especially in cases involving the “...inexperience, the poor, the frightened”'*’, because
these are the ones who “...are likely to be the people who will not positively assert the right to
counsel”."”! Instead of reaching out for a lawyer’s support these people may essentially lose
their right to counsel by their inability to assert it. Hence creating a problem in the criminal
process in terms of fairness which “...dictates that an individual be presumed to have claimed his

right to counsel barring evidence that he has chosen to waive it”.'*?

accused did not understand his right to retain counsel when he was informed of it, the onus has to be on him to prove
that he asked for the right but it was denied or he was denied any opportunity to even ask for it.” The Court of
Appeal in Anderson, at paragraph 14, also held that compliance with right to counsel involves the following
requirements:

“1) Upon arrest or detention there is an obligation upon a peace officer to communicate clearly to the
accused that he has a right to retain and instruct counsel. In many circumstances, a question as to whether the
accused understands that right ends the officer’s obligation.

“2) A Peace officer has to go further in explaining the right if there is something in the circumstances
which suggests hat the accused does not understand, such as a state of shock or drunkenness.

“3) If the accused in any manner chooses to invoke or exercise his right to retain and instruct counsel, the
peace officer has two obligations: a) to provide the opportunity without delay, and b) to cease any questioning of the
accused until after that opportunity has been provided.

“4) If the accused or arrested individual exercises the choice of not requesting an opportunity to retain and
instruct counsel and speaks to the peace officer, the statement obtained is not inconsistent with the Charter”

Also, the Supreme Court in R. v. Baig, [1987] 2 S.C.R. 537 at paragraph 6, held that: “In the present case, the
accused did not put forward, nor does the record reveal, any evidence suggesting that he was denied an opportunity
to ask for counsel. Absent such circumstances as that referred to by Tornopolsky J.A., once the police have
complied with s.10 (b) by advising the accused without delay of his right to counsel, there are no correlative duties
triggered and cast upon them until the accused, if he so chooses, has indicated his desire to exercise his right to
counsel”. Also see R. v. Shannon (1987), 82 C.R.R. 207 (N.W.T.C.A.).
"8 See discussion regarding the decision R. v. Sinclair [2010), (Supra note 15) in an earlier part of this chapter.
9 R v. Menzies (1986), 24 C.R.R. 144 (Ont. C.A.).
::‘l’ R.S.M. Woods, Police Interrogation (Agin Court; Carswell, 1990) at 105.

Ibid.
152 Ibid.
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Another problem associated with the requirement of claiming the right to counsel is that it could
encourage the practice of police trickery, as was illustrated in the case of Greffe.'>® In this case
the defendant was suspected of importing narcotics into the country. Upon his arrival at the
airport he was sent for routing custom check, however no contraband was found in his
belongings, promoting the police to strangely resort to the arrest of the defendant for outstanding
warrants on traffic violations and then proceed against him by subjecting him to a degrading
body cavity search. “One can only assume that this strange and strained arrest was made to
thwart the accused’s exercise of his s.10 (b) rights, in the sense that most individuals arrested for
traffic violations would not consider consulting with a lawyer, even after being informed of this

right, due to the trivial nature of the charge.”'*

I should also point out that the requirement that a detainee should be given a reasonable
opportunity to exercise his/her right to counsel is also problematic. As I stated before, upon the
assertion of right to counsel the police are then obligated to allow the detained or the accused
person with a reasonable opportunity to retain and instruct counsel without delay. This
obligation involves both providing access to telephone and adequate time to retain counsel'*,

provided the situation does not call for emergency action.'*® For examples of urgent situations

we could cite the breathalyzer cases where time is crucial in determining guilt."’” However the

13 R. v. Greefe [1990] 3 W.W.R. 577, 73 Alta. L.R. (2d) 97

14 Alan Young “Greefe: A Section 8 Triumph?” (1991) C.R. 75 (3d) 293 at 297.

155 R v. Barbon (1986), 55 C.R. (3d) 89 (B.C.C.A.)

156 Urgent situations should not be loosely defined, even in the context of drinking and driving cases. For example
“... the 2-hour evidentiary presumption available to the crown pursuant to section 258(1)( c)(ii) of the Criminal
Code does not, by itself, constitute such a compelling or urgent circumstance. Urgency is not created by mere
investigatory and evidentiary expediency; the detainee’s section 10(b) right take precedence over the statutory right
of the crown to rely on an evidentiary presumption”. (Libman, Who Really Prospers from Prosper, Supra note 124
at 44).

17 Therens, Supra note 31.
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Supreme Court has also added the qualification of “reasonable diligence”'*® in order to compel
an accused person to either invoke his right to call counsel or be denied the use of that right.'*
Although one could argue that this restriction on the use of s.10 (b) right is necessary in the
context of breathalyzer cases, since after a two-hour period the breathalyzer tests become less
useful, however there can hardly be any credible rational for inverting the process by shifting the

obligation from the police'®

to the accused person when dealing with cases that do not call for
emergency measures. Based on this assertion we can be critical of Supreme Court's ruling in
Smithw', in which the court placed the onus on the accused to use his right to counsel with
reasonable diligence. In this case the defendant, a robbery suspect, was arrested late at night. He
stated his wish to consult with counsel, but only in the morning when his lawyer would not have
to be disturbed. However four and a half hours after his arrest the police refusing to respect the
defendant’s wish badgered him into giving an incriminating statement. The Supreme Court by
stating the need for not constraining police investigation treated this case like the breathalyzer
cases, however the Supreme Court did not in any way attempt to identify the need for emergency
measures in the factual context of this case.'® In other words in Smith the Supreme Court dealt
with the defendant’s confession in this case in the same manner that the highest Court in the

country traditionally deals with alcohol.'®® The problem with this approach, however, is that “A

confession, if truly characterized by voluntariness, unlike alcohol in the bloodstream, does not

1% David Tanovich took a more critical approach towards this requirement in his critic of Supreme Court’s ruling in
R. v. Evans , (Supra note 60) . See discussion on critique of section 10 (a).

159 R v. Tremblay [1987] 2 S.C.R. 435, 60 C.R. (3d) 59.

1% Supra note 16.

1 Smith, supranote 11, affirming 29 B.C.L.R. (2d) 180, 43 C.C.C. (3d) 379.

12 R. v. Ross, [1989] 1 S.C.R. 3: For example in this case the results of a line-up was excluded because the S.10 (b)
had been invoked and there was no urgency involved to justify precipitous line-up.

' R. v. Black (1987), 70 C.R. (3d) 97, 50 C.C.C. (3d) 1 (S.C.C.) [NS.] In this case the accused was charged with 1*
degree murder and he was also denied contact with his lawyer because the contact would have required several
hours of waiting. The Supreme Court however in this case held that there was a constitutional violation of S.10 (b)
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disappear or dissipate”.'** Based on this fact we should then ask ourselves this question: what is
the rationale behind the Supreme Court’s decision in Smith? Could it be that the Supreme Court
is attempting to send out a message to the police that, “...notwithstanding the obligation to
advise detained suspects of their right to counsel, the police may nevertheless attempt to induce
them to waive their rights. If this is actually the Court’s message, then its strong attempts to
deter the flagrant and willful disregard of constitutional rights in such cases as Manniren,

Therens, Collins, have been seriously undermined”.'®®

Such an approach by the Supreme Court to the use of right to counsel “with reasonable
diligence” creates a problem for the adequate use of this right, in a sense that if forces the
defendants to opt for the first available counsel, rather than utilizing the services of the counsel

of their choice.

When one examines the issues associated with the exercise of section 10(b), one wonders
if doing away with custodial interrogations altogether and replacing them, perhaps, with
something else'®® seems like the most reasonable way to rectify the contradictions that are built

into the nature of police interrogation in the Charter era.'®’

Given the shortcomings of s. 10(d) that have already been discussed I hold that this
section is incapable of providing considerable protection to detained suspects in addition to the
doctrine of voluntariness. Section 10(b) of the Charter leaves much to be desired in the way of

providing protections to suspects taken into custody for interrogation. With this in mind, we

' Cohen, supra note 103 at 153.

'%® Ibid. at 155.

1% This thesis argues for a revival of a modified pre-trial magisterial examination procedure.

17 On this point Professor Hogg raises a question to the effect that, would it not be “...more logical to simply
prohibit all statements to the police. Such a rule would be honest and straightforward, and would ensure that all
suspects, whether or not represented by counsel, were treated equally.” Peter Hogg, Constitutional Law of Canada,
3rd ed. (Toronto: Carswell Legal Publications, 1992) at 47-13.
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now turn to an examination of the principles underlying each of the right to silence and the
confessions rule: the principle against self-incrimination (or privilege against self-incrimination).
Much of our criminal law is organized around this ancient right. By discussing its ambiguous
nature, briefly tracing its history and assessing the rationales for its existence, we can familiarize
ourselves with its fundamental importance in the criminal law and how it is a foundation upon
which other rights may be built. We will also discuss how it is under attack, and we will see the

reasons why many would do away with the privilege.
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Chapter 3: The Privilege Against Self-Incrimination

Introduction

It was recognized and clearly articulated by the Supreme Court of Canada in R. v. Singh
that both the right to silence and the confessions rule are considered in the post-Charter era to be
particular manifestations of a deeper principle: the privilege against self-incrimination.'
Therefore, to reach an accurate understanding of each of the right to silence and the confessions
rule, and in particular to ensure their correct interpretation, it is necessary to first properly
understand the privilege. An understanding of where and why it originated, what issues it arose
to address, and how it has been interpreted by courts throughout the history of the common law,
is required. It is only after understanding the rationale for the privilege that we can begin to have
an informed discussion of whether contemporary jurisprudence has built a foundation of
protections through the right to silence and the confessions rule, which can be expected to have
lasting integrity.

The principle against self-incrimination merits our consideration at this stage, since this
doctrine engages the confessions rule and the right to silence. This Chapter begins by examining f
the link between the privilege and human dignity. It will then move onto explore the ambiguous |
nature of the privilege and the controversy surrounding its existence as a principle of the law.

The opinions of thinkers on both sides of the debate over the continued existence of a privilege
against self incrimination are canvassed, and support or criticism of their ideas are provided.

Following this, a recounting of a brief history of the privilege in early modern England,
and in Canada in the pre-Charter and post-Charter environments is provided. From this

discussion we can see how the concept grew and took root in England, and was then transported
1
|

'R v. Singh, 2007 SCC 48, [2007] 3. S.C.R. 405 at para. 21. See also Hamish Stewart, “The Confessions Rule and
the Charter” (2009) 53 McGill L.J. 517 at 519.
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to Canada by rulings of our judiciary. We then see the concept augmented after the introduction
of the Charter and in light of the cases that follow.

We finally turn to the underlying rationales for the privilege against self-incrimination.
Again, the insights of both pro- and anti- privilege thinkers are explored and the sufficiency of
explanations for why there must be a privilege (or why it should be eliminated) are examined.

It is the position of the author that the privilege against self-incrimination must be preserved.
The discussion of the rationales will shed light on the underlying reasoning for the existence of a
privilege against self-incrimination and should demonstrate how important it is to the entire
criminal process that this right, and its manifestations, like the confessions rule, should be
preserved.

The discussion in this chapter will help us understand one of the claims of this thesis:
that the privilege against self-incrimination defines the nature of the relationship between the
state and the individual in common law states. As a result, the protections built into this
privilege should be preserved in order to protect the integrity of our criminal justice system.

The Privilege and Human Dignity

The principle against self-incrimination is a well-recognized principle of fundamental
justice under section 7,2 and is a vehicle for the promotion of human dignity in our constitutional
order. According to Professor Hamish Stewart, “...respect for human dignity has been an
important organizing principle of constitutional law since the Charter came into force.” But
there is no universal consensus as to the exact definition or the extent to which the state is

required to respect human dignity.*

% Robert Sharpe & Kent Roach, The Charter of Rights and Freedoms, 3d ed. (Toronto: Irwin Law, 2005) c. 13.
? Stewart, supra note 1 at 520; See also Lorraine E. Weinrib, “Human Dignity as a Rights-Protecting Principle”
(2005) 17 N.J.C.L. 325 at 520.

* Stewart, ibid.
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The Ouimet Report, issued by the Canadian Committee on Corrections, states “[T]he
privilege against self-incrimination is deeply involved in the feeling of justice or fairness with
which contemporary Canadian society reacts to our criminal process.”™ The essence of the
privilege is the notion that when the state prosecutes an individual, it should do its own
homework and it should not look to the individual for help in its investigation.®

The Supreme Court of Canada has called the principle against self-incrimin‘ation7
“[pJerhaps the single most important organizing principle in criminal law.”® The principle has
been linked to many aspects of criminal procedure, and rules of evidence®, including: “...the
express protection against self-incrimination in section 13 of the Charter;”'° «...the rule against
the Crown splitting its case;”'! “the common law confessions rule;”'? “the Charter right to
silence;”'? «...derivative-use immunity under section 7;'* “...and the line between permissible
and impermissible uses of the state’s power to compel the production of information.”'®>  “This
constellation of common law and constitutional rules provides powerful protection against the
state’s use of the testimony of suspects and accused persons against their will in the investigation |

and prosecution of criminal offences.”'® The privilege against self-incrimination is engaged by

the common law confessions rule.!’”

5 Report of the Canadian Committee on Corrections (Ouimet J. Chairman 1969) at 54.

§ Stewart, supra note 1 at 520-521.

7 Ibid. at 521.

® Ibid. See also R. v. P.(M.B.), [1994] 1 S.C.R. 555 at 577, 17 O.R. (3d) 782.

® Stewart, ibid.

'° Ibid.

" Stewart, supranote 1 at 521. See also P.(M.B.), supra note 8.

2 Stewart, ibid.

1® Stewart, ibid, See also R. v. Hebert, [1990] 2 S.C.R. 151, [1990] S.C.J. No. 64.

" Stewart, ibid.; See also R. v. S.(R.J.), [1995] 1 S.C.R. 451,96 C.C.C. (3d) 1.

:: Stewart, ibid.; See also R. v. Jarvis, 2002 SCC 73, [2002] 3 S.C.R. 757,317 AR. 1.
Stewart, ibid.

'7 For an in-depth discussion on the confessions rule, see chapter 1.
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The Ambiguous Nature of the Privilege

It is not surprising that the strange features of the privilege against self-incrimination
have generated scholarly debates both in courts and within academic circles. It is fair to say that
the substance of these debates have centered on the peculiar nature of this privilege. After all, it
is much easier to appeal to the society’s sense of fair-play and to argue that rights such as the
right to a jury trial, the right to a trial within a reasonable time, the right to counsel, the right
against unreasonable search or the right against arbitrary detention are necessary requirements
for a “...decent civic existence.”'® However, to persuasively argue that one should have the right
not to respond to prima facie credible state allegations, without suffering any prejudice, is indeed
very challenging.19 This supposition is based on the fact that there is a qualitative difference
between the nature of the privilege against self-incrimination and the other fundamental rights
that are available to criminal suspects. There is a “natural quality”*® about other fundamental
rights2 ! that one can immediately relate to; the same cannot be said about the privilege against
self-incrimination.?? This privilege is a different animal and the unusual nature of this right is
such that it requires special effort to understand it.

As stated by Amar and Lettow, addressing the privilege in the American context:

Small wonder... that the self-incrimination clause — virtually alone among the provisions of the
bill of rights — has been the target of repeated analytic assault over the course of the twentieth
century from thoughtful commentators urging constitutional amendment to narrow it or repeal it
altogether.”

Since the inception of the privilege against self-incrimination the proponents of crime-

control values and the supporters of the due-process camp have been engaged in an intense fight

:: glged H. Knight, The Life of the Law (New York: Crown Publishers Inc., 1996) at 90.

id.
* Ibid.
! Ibid. ‘
2 ppid, |
3 Akhil Reed Amar & Renee Lettow, “Fifth Amendment First Principles: The Self-Incrimination clause” (1995) 93
Mich. L. Rev. 857 at 895.
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over its moral and intellectual justification. The battle lines in this debate appear to be drawn
according to the political orientations of individual scholars. The privilege is constantly under
attack by conservative commentators, and therefore we need to review the main arguments both
for and against its continued operation.

The controversy about the intellectual justifications of the privilege** against self-
incrimination seems to revolve around its very conceptual foundation. Does the privilege
represent a “complex of values™? which defines the nature of the relationship between the state
and the individual in a liberal democracy?®® Or is the privilege instead a misguided and a
misunderstood principle that has outlived its historical usefulness??’

The review of the historical role of the privilege reveals that at some point it “...became a
rallying cry in the history of the protection of human liberty, an established feature of the Anglo-
American law, and a point of departure for developing legal systems”zs. It also became a
symbolic tool in the hands of the free-thinking individuals for standing up to religious and
political tyranny, and as a symbol, this privilege continues to represent “...our best aspirations
and our deepest sense of justice.””® Hence, the history of the privilege against self-incrimination
may justify the claim that, this privilege represents “... man’s struggle to make himself

d”30

civilized™*® or that it “reflects many of our fundamental values and most noble aspirations.”' It

might also be added that these values prevent us from making “...even the most hardened

2 John Wigmore, “Nemo Tenetur Seipsum Prodere” (1891-92) 5 Harv. L. Rev. 71 at 71.

 C.T. McGormick, “Some Problems and Developments in the Admissibility of Confessions™ (1946) 24 Tex. L.

Rev. 239 at 277.

i: Steven Penney, “Theories of Confession Admissibility: A Historical View” (1997-1998) 25 Am. J. Crim. L. 309.
Ibid.

% R. H. Helmholz, “Introduction” in R.H. Helmholz et al., eds., The Privilege against Self-Incrimination: Its Origins

and Development (Chicago & London: The University of Chicago Press, 1997) at 1.

¥ EN. Griswold, The 5" Amendment Today (Cambridge: Harvard University Press: Cambridge, 1955) at 53.

* This quotation came from Justice Goldberg in Murphy v. Waterfront Commission, 378 U.S. 52, 522 (1964), Infra |

note 31. (Quoting Griswold, ibid. at 7). The actual quotation refers to the privilege against self-incrimination as :

one of the great landmarks in man’s struggle to make himself civilized”

3! Murphy v. Waterfront Commission, 378 U.S. 52, 522 (1964).
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criminal to sign his own death warrant, or dig his own grave, or pull the lever that springs the

trap on which he stands.™?

The operation of this privilege in the modern context also helps define the scope of the
relationship between the state and the individual in common law states, at least in the criminal
law setting. The nature of this privilege has a built in military logic®® of “non-cooperation”* with
your captors.>> The suspected criminals who are caught in the clutches of the state can take
comfort in the fact that they do not need to assist their “enemy”. They can, instead take the

*36 and no

following position that; all you’ll get from me is my “name, rank and serial number’
more.”” This logic of warfare has been articulated by Justice Fortas in the following passage:

[The Englishman] himself was a sovereign. He had the sovereign right to refuse to
cooperate; to meet the state on terms as equal as their respective strength would permit...
... Equals, meeting in battle, owe no [duty to furnish ammunition to the other side],
regardless of the obligations that they may be under prior to battle....[The government] has
no right to compel the sovereign individual to surrender or impair his right of self-
defense.”®

However this privilege has sustained intense attacks by many important critics. It seems
that as long as the privilege against self-incrimination remained a noble idea, but with no
practical use, it did not attract too much intellectual opposition. But when it finally became an
effective part of the common law, critics from all quarters rushed to launch fierce attacks on its
perceived evils. The opponents of the privilege are often inspired by the classic statement of
Jeremy Bentham:

If all criminals of every class had assembled and framed a system after their own wishes, is not
this rule the very first they would have established for their security? Innocence never takes
advantage of it. Innocence claims the right of speaking, as guilt invokes the privilege of silence.”

32 Supra note 29 at 7.
33 Supra note 18 at 97.
* Ibid.
% Ibid.
:: ;llztg The law requires that the detainee give his name, his date of birth and his address.
id.
z: A. Fortas, “The Fifth Amendment: Nemo Tenetur Prodere Seipsum” (1954) 25 Clev. B.A.J. 91. at 98-99.
A.D.E. Lewis, “Bentham and the Right to Silence” (1988) 12 Bentham Newsletter 37 at 37.
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Detractors of the privilege invariably rely on Bentham’s attack. It was in the early stages
of the 19™ century that Bentham, an intellectual giant of his milieu, established himself as the
most respected opponent of the privilege. His status as a major philosopher continues to lend
instant credibility to arguments advanced by the trenchant critics of the privilege.
Post-Benthamite Criticism of the Privilege

Since Bentham’s scathing criticism of the privilege, the opposition to this principle has
continued to grow. For example, Justice Benjamin Cardozo stated that: “Justice ...would not
perish if the accused were subject to a duty to respond to orderly inquiry.”*

The state of constant attack on the privilege has been summarized by the skeptical view
of Dripps in the following fashion:

The Privilege against self-incrimination stands in need of convincing justification. To be
sure, there is no shortage of eloquent testimonials to the hallowed place of the right to remain
silent in the pantheon of Anglo-American liberties. But defenders of the privilege have yet to
substantiate the misty rhetoric that cloaks the privilege in a haze of verbal words.™"’

Stephen Schulhofer takes the attack on the privilege to the next level by suggesting that
the privilege has been so utterly discredited, that no one is left to defend it. He states that, “it is
hard to find anyone these days who is willing to justify and defend the privilege against self-
incrimination.”*

Despite the relentless attacks on the privilege by thoughtful commentators, I intend to
pierce the “misty rhetoric that cloaks the privilege”, by explaining the important role that the

privilege plays in the criminal justice system. I wish to defend the privilege and argue that it is

an indispensable part of our criminal justice system. The privilege fits in perfectly with the inner

* palko v. Connecticut, 302 U.S. 3 19, 326 (1937).
*! Donald A. Dripps, “Self-Incrimination and Self-preservation: A skeptical view” (1991) 2 Univ. 1ll. L. Rev. 329 at |
329. ‘

“28. J. Schulhofer, “Some Kind Words for the Privilege Against Self-Incrimination” (1991) 26 Valparaiso L. Rev.
311 at 311.
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43 of the criminal justice system** and it should indeed be protected. It is directly tied to

“logic
the presumption of innocence and the burden on the state*® to prove “...guilt beyond a reasonable
doubt.”® This position is predicated on the assumption that we must take these two closely
related principles seriously,*’ and, as a result, we are justified to argue that an individual should
be allowed to sit back and through his silence, challenge the state to prove his guilt beyond
reasonable doubt.*® However, if we go to the extent of arguing that the silence of an accused
person should be interpreted as a sign of guilt, then we cannot legitimately claim that the
innocence of an accused person is presumed.*

Hence, any attempt to narrow the scope of the privilege against self-incrimination or to
repeal it all together would do violence to other defining and cherished features of our criminal
justice system, which includes both the presumption of innocence and the burden of proof being

placed on the state. John McNaughton offers a useful example to illustrate this point:

One does not, when he performs the surgery on the part of the body, do it without regard for the
impact on other parts of the body. The same is true of surgery on an institution integral to the
legal organism.>

The Privilege as an abstract Idea
The privilege against self-incrimination was first conceived as an abstract idea - a
remarkable idea, which has played an important role in the development of our criminal justice

system. The Latin phrase Nemo Tenetur Prodere Seipsum consists of merely a few words, but

“ Supra note 18 at 98.

“ Ibid.

“ Ibid.

“ Ibid.

*7 Ibid.

* Ibid,

* Ibid.

%0 J. McNaughton, “The Privilege Against Self-Incrimination: Its Constitutional Affectation, Raison d’Etre and
Miscillaneous Implications” (1960) 51 J. Crim. L. & Criminology & Police Sci. 138 at 153.
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these simple words have made immense contributions to the “...long course of events through
which we have sought to make ourselves civilized.”™"

The “long course of events” represents a torturous historical’? journey, through which the
privilege has managed to grow into its existing form, and prosper.”® The privilege possesses the
power of fairness and because of this power it has been able to show a remarkable resilience. In
the face of every challenge to its continued application the privilege has survived, and it has
resumed its march forward, transformed by the experience so as to be a more effective shield,
mitigating the power of the state over individual.

The privilege does not eliminate the awesome advantage of the state, however. Rather, it
makes the contest between the two actors a more balanced one. It should never be forgotten that
the main contours of the privilege against self-incrimination emerged through centuries of tragic
clashes between religious authorities and free-thinking individuals in courtroom settings. The
heroic sacrifices of these individuals should be honored by protecting this privilege from
politically motivated attacks.>® The privilege has managed to withstand the acid test of intense
opposition for many years and it has become the connecting link between the admirable defiance
of the innocent martyrs of the criminal justice system and the liberties we enjoy in free,

democratic societies.

3'Supra note 29 at 32.
52 Supra note.
33 Please see supra note 5.

The kind sentiments expressed by the Ouimet Committee about the privilege should be contrasted with another
Canadian reaction shown by Mr. Justice Haines of the Supreme Court of Ontario in 1970:

I submit that the greatest obstacle to efficient criminal law enforcement in Anglo-American Jurisdictions is
the right of the accused to remain silent. It is a luxury society can no longer afford. It contributes to the high
success ratio of crime. It frustrates the police, comforts criminals, and encourages disrespect for the law.
And with great deference to the legal profession, the abolition of the right to remain silent is necessary to
save an honourable profession from its own dishonour. (Edson Haines, Studies in Canadian Criminal
Evidence, R. Salhany and R. Carter ed. (Toronto: Butterworths, 1972), at 322).

%4 R.S. Gerstein, “The Demise of Boyd: Self-Incrimination and Private Papers in the Burger Court” (1979-1980) 27

UCLA L. Rev. 343 at 346.
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It is suggested that the privilege is one of the defining features of the relationship
between the individual and the state in common law countries that trace their legal systems to the
Anglo-American tradition. The critics however maintain that this privilege rests on shaky
conceptual foundation, and whereas historically it may have served a useful function, in modern
times “...It has out lived the context that gave it meaning”*®

It appears that the justifications for the privilege are intertwined with its colourful history. .
The ultimate point of reference and justification for its existence seems to always come back to
its historical development. The critics of the privilege maintain that the privilege, in its existing
form, no longer serves its historical purpose and it should therefore be limited or abolished
altogether. The supporters of the privilege, however, use the history of the privilege as a source
of pride and one of the justifications for its continued operation.

There can rarely be an adequate understanding of an idea or invention without first
having some understanding of the human necessity it was devised to address. This requires an
engagement with history. Given the ongoing controversy about the relevance of the privilege,
we need to conduct a limited review of its historical origin and development, before we can
examine the rationales for its existence. Therefore, I will examine the genesis of the privilege.
History of the Privilege Against Self Incrimination

Origins Of The Privilege Against Self-Incrimination

England is the origin of our political institutions. In fact, the common law is still the
origin of most of Canadian criminal law in spite of the Criminal Code. Although the current law
in Canada relating to the privilege against self-incrimination is rooted in English common law,

the privilege against self-incrimination has taken on a far different character today than what was

3% Supra note 25.
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defined by Lord Goddard in 1942, in the case of Blunt v. Park Lane Hotel > According to
Goddard, the privilege against self-incrimination lays down “that no one is bound to answer any
question if the answer thereto would, in the opinion of the judge, have a tendency to expose the
deponent to any criminal charge, penalty, or forfeiture which the judge regards as reasonably
likely to be preferred or sued for.”’

According to Chief Justice Warren of the United States Supreme Court, “we sometimes
forget how long it has taken to establish the privilege against self-incrimination, the sources from
which it came and the fervor with which it was defended. Its roots go back into ancient times.”®
The maxim nemo tenetur prodere seipsum, which means “no one should be required to

f 2559
>

accuse himsel was first recognized in England in the ecclesiastical courts. “The

“accusation” and a form of “trial” appear together as the first model of criminal procedure in
England to replace vengeance as a means of dealing with crimes.”®'

The accusation involved a specific charge publicly declared by the offending party to the
alleged offender.®? It was a firmly established principle in the early history of English criminal
law that a public accusation of a specific wrong was necessary before any person could be found

guilty of an offence.®® This was the only way in which the criminal process could be set in

motion.** Following the accusation, there was a two stage process.”® “The first stage involved a |

3 Blunt v Park Lane Hotel, [1942] 2 K.B. 253 (C.A.) at 257.

57 G. Mazabow, “The Origin Of The Privilege Against Self-Incrimination: Jewish Law” (1987) 104 S. African L.J.
680 at 710.

%8 Ibid.

% Supra note 29 at 2.

% E.M. Morgan, “The Privilege Against Self-Incrimination” (1949) 34 Minn L.R. 1 at 2-8.

¢ Ed Ratushny, Self Incrimination in the Canadian Criminal Process (Toronto: Carswell Company Limited, 1979)
at 159.

%2 Ibid. at 159-160.

% Supra note 60 at 9.

 Ibid.

% Supra note 61 at 160.
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consideration of the character of the accused”® and the second stage consisted of an assessment
of the accused’s guilt or innocence.®” Whether or not the accused proceeded to the second stage
of the process depended on the outcome of the first stage.®®

At the first stage, the good character of the accused was established by a number of oath
helpers summoned by the accused® to swear to it under oath.”® If it was determined that the
accused was of good character, meaning that “...the accused was considered trustworthy and free
of previous accusations,””" he could then prove his innocence by swearing to it under oath and/or ‘
through others who would also swear under oath to the belief in the accused’s innocence.” This
was known as “the defence of compurgation.”” Simply put, if the accused could establish that
he was of good character, he could clear himself of all charges by a swearing an oath that he is of
good character.” Failing that, he would be ordered to stand trial 73

The Defence of compurgation was eventually abolished, primarily because it was an
unsatisfactory method of proof and resulted in too simple and certain a method of an acquittal.”

The trial by Ordeal was abolished in 12157 and the determination of guilt or innocence was

% Ibid.

57 Ibid.

% Ibid.

% Sanjeev Anand, “The Origins, Early History and Evolution of the English Criminal Trial Jury” (2005-2006) 43

Alta. L. Rev. 407. at p. 409

7 Supra note 61 at 160.

™! Ibid.

72 Supra note 69 and /bid. There appears to be a slight disagreement between Ratushny and Anand about the

procedure that governed the defence of compurgation. Ratushny describes the first stage of the procedure in the

following manner”
“At the first stage, the character of the accused was established by persons swearing to it on oath.” —
Ratushny p. 160

Whereas Anand states that the first stage required “the accused to swear an oath that he did not commit the offence

charged.” Anand p. 409 According to Anand, the swearing of the others only occurred in the second stage:
“Second, he was required to produce a certain number of oath-helpers or compurgators to back his denial
by their oaths” — (Anand p. 409)

™ Anand, ibid.

™ Ibid.

7 Supra note 61 at 160.

78 Supra note 69 at 410.

77 Ibid. at 411.
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primarily left in the discretion of the justices.”® Upon the abolition of ordeals we see jury trials
being put in place, which resulted from a search for viable methods of proving an accused’s
guilt. This led the way for the establishment of the adversarial process.”
The Ecclesiastical Courts: Inquisitorial Procedure

Ecclesiastical tribunals differ substantially from those of the adversarial system.*® One of
the most significant features of the ecclesiastical courts was the inquisitorial system.®' In the
inquisitorial procedure, the judges were responsible for leading the investigation.*” The judges
also had the power to administer an oath ex officio and compel any person to testify. An
accusation could be made to a judge, even privately and if satisfied that an inquisition was
required, a judge could grant it.** Similar to our adversarial process today, even post-
Stinchcombe,® judges were to disclose to the accused person®® the ““articles” containing the
charge against him.”®’

In the early 1300’s, the church was becoming preoccupied in dealing with the problem of
heresy and received the support of the state in their fervent mission of punishing all actions that

were considered contrary to Catholic teaching.®® In 1401, the Statute de Haeretico Comburendo

was enacted by Parliament under King Henry IV of England® which granted “the ecclesiastical

7 Ibid. at 415.

™ Ibid.

% Supra note 60 at 2-11.
8! Supra note 61 at 161.
% Ibid.

® Ibid.

¥ Ibid. at 162.

% R. v. Stinchcombe, [1991] 3 S.C.R. 326.
% Supra note 61 at 162.
¥ Ibid.

% Ibid.

® Ibid.

~ 140 ~



courts the authority to burn heretics at the stake.”*® This law was one of the strictest religious
censorship statutes ever enacted in England.”!

“As the inquisition gained momentum™®*

and the impetus for punishing heretical belief
grew substantially, the initiating process of the accusation, sufficient to notify the accused of the
specific charges against him, began to disappear.93 Many trials became nothing more than
«_..secret examinations of the accused under oath™® where he was confronted with an array of

2995

“...surmises and rumors and hearsay against him.””” The inquisitors often demanded the accused

person’s confession.”® The charges were largely fabricated “...from testimony of secret

7 who would

informers, malicious gossipers, self-confessed victims and frightened witnesses
dream up imaginative accounts of whatever they believed the inquisitors wanted to hear.”®

There were many ways of committing the “...vague offence™” of heresy, yet those
accused of committing such an offence were not given the specific details of the offence for
which to answer the charges.'®

Morgan has stated that the problematic nature of this new inquisitorial procedure was that
the accused “...person who had not been charged by a formal presentment or accusation answer
under oath all questions put to him by the proper ecclesiastical official.”'”" There were

essentially no limits placed on judges under this process which afforded them arbitrary power.'®

* Ibid.

*! Ibid. at 162 -164

%2 Ibid. at 162.

% Ibid.

* Leonard W. Levy, Origins of the Fifth Amendment: The Right Against Self-Incrimination (New York: Oxford
University Press, 1968) at 28; also supra note 61 at 162.
% Levy, ibid.

% Ibid.

*7 Ibid.

% Ibid. also see supra note 61 at 162.

% Ratushny, ibid at163.

1% Ibid.

"1 Supra note 60 at 1. See also ibid.

192 Ratushny, ibid.
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This arbitrary power was used as an instrumental “...weapon for religious and political
suppression.”'®

According to Levy, John Lambert’s case in 1532 represents the first recorded case of “...a
person charged with heresy objecting to the oath procedure.”’® At his trial, Lambert made the

following statement:

[T]o make true relation of all that they shall demand him, he not knowing what they will demand,
neither whether it will be lawful to show them the truth of their demands, or no: for such things,
there be that are not lawful to be showed... Yea, moreover, if such judges sometimes, not
knowing by any due proof that such as have to do before them are culpable, will enforce them, by
an oath, to detect themselves, in opening before them their hearts; in this so doing, I cannot see
that men need to condescend to their requests. For it is in the law...So that, to conclude, I think it
is lawful, at commandment of a judge, to make an oath to say the truth, especially if the judge
requireth an oath duly, an in lawful wise...and that also for purgation of infamy, when an infamy
is lawfully laid against him.'®®

Lambert did not object to being compelled to testify.'® His issue was that he should only be
forced to testify if there was already a proper accusation before being compelled to testify.'®” If
the accusation did not disclose a specific offence, then it would not be lawful to require a person
to answer.'® As Ratushny states:

[JJudges were not entitled to go on a “fishing expedition” for the purpose of uncovering an

appropriate accusation. There had to be some proper evidence of guilt before a citizen could be
called to account. He could not be required to provide the accusation against himself.'*®

The very first rationale for the privilege against self-incrimination is nowhere near as
wide-sweeping as it is today. The privilege against self-incrimination was not used as a means
of protecting an accused’s right per se, but was meant to prevent fishing expeditions by the
inquisitors from arbitrarily inquiring into potential offences by forcing accused persons to answer

all questions put to them in an attempt that they may discover an offence out of the accused’s

1 Ibid.
"% Ibid.
195 Supra note 94 at 4. See also supra note 61 at 163.
106 e
Ratushny, ibid.
' Ibid. at 164.
'% Ibid,
' Ibid.
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own testimony.'!® This rationale still holds true today, however, the reasons for the privilege

extend far beyond this limited principle.
At these early stages, lawyer Christopher Saint-German publicly voiced his objection to

the procedure in which an accused person could stand trial in the absence of a proper

accusation.!"' He was also in opposition to the fact that an informer could remain anonymous,' 12

since there were many cases in which informers initially planted “...the suspicion of heresy with

the judge.”'"*

Significant changes occurred in 1533 as a result of great public opposition to the
compelled oath.''* A new law was passed which provided that the interrogation for heresy must
be conducted in open court and after the accusation of at least two lawful witnesses.''> This

same “...statute also repealed the Statute de Haeretico Comburendo.”"'® The strict laws against

Heresy in England also began to soften.'!’

In 1554, Mary became Queen and reinstated the harsh laws against heresy that existed

prior to 1533;'"® however, this legacy was short-lived as Queen Elizabeth took the throne in

119 120

1558, passing the Act of Supremacy ~ which repealed Queen Mary’s legislation.”” This act also

transferred the control of the inquisition from the ecclesiastical authorities to the state.'?!

1% Supra note 60 at 10-11.

" Supra note 61 at 164.

"2 Ibid.

3 1bid. See also M. Maquire, “Attack on the Common Lawyers on the Oath Ex Officio as administered in
Ecclesiastical Courts in England” in Essays in History and Political Theory in Honour of Charles Howard Mcllwain
(Cambridge: Russell & Russell, 1964) 199.

"% Ratushny, ibid.

''> Ibid. at 164-165.

''° Ibid. at 165.

"7 Statute de Haeretico Comburendo 25 Hen.8, c. 14. Ibid.

e Ratushny, ibid.

" dct of Supremacy 1 Eliz., c. 1.

120 Sypra note 61 at 165.

! Ibid.
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