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Abstract

Historically-informed reflection on democracy reminds us of a curious fact:
representative government, supposedly the modern form of democracy, was not originally
envisioned as a technical solution to the difficulty of assembling the citizen body of an extensive
nation state, but rather as a qualitatively different political form. The first thinkers to dedicate
their attention to representative government in a systematic way were perfectly candid in
contrasting this type of regime with democracy, which they viewed as an archaic form of politics
that was at worst anarchic and at best inappropriate to modern conditions.

Much of twentieth century democratic theory has been staged as a dispute between the
advocates of a normative model of participatory democracy and an empiricist research program
that takes the identification of democracy with representative institutions for granted. This
project does not attempt to relitigate this dispute, but rather to widen its stakes. Political
representation is only one facet of the modern anti-democratic project. The fact that modern
democratic institutions are composed of anti-democratic political forms raises a more extensive
set of problems than an exclusive focus on representation would permit us to see. Behind the
debate concerning participatory and representative democracy lies an older and more extensive
field of conflict: the dispute between liberalism and democracy. Whether one considers the norm
of popular sovereignty, the use of elections, or the practice of parliamentary government by
discussion, a cursory historical investigation reveals that the political forms which today are
considered inseparable from democracy originate in a struggle waged by hereditary aristocracies
against monarchical power, or a struggle waged by the “natural aristocracy” of civil society
against democracy itself.

The following study has two stages. The first is a history of liberal thought written with
an emphasis on this tradition’s responses to the threat of democracy. This history is divided into
three moments, each of which outlines a distinct family of political reflection: juridical
liberalism, empiricist liberalism, and parliamentarism. The second stage is an attempt to identify
the contribution of each family of liberal reflection to the modern understanding of democracy.
In the final chapters, this is extended to contemporary democratic theory, which is correctly
understood as the inheritor of liberal, not democratic, political forms, and which renews many
aspects of the liberal tradition’s critique of democracy despite its avowed acceptance of
democracy.
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Introduction

The Misidentification of Democracy and Liberalism

Whether it is a matter of forgetting, a long history of commonplace assumptions being
buried under the sediment of new political experiences, or a matter of willful amnesia in which
new forms are baptized with old names, for the historian of political thought there can be little
doubt that what today is described as “democracy” is a chimera of pre-democratic and even anti-
democratic political forms. In an important work, The Principles of Representative Government,

Bernard Manin presents this point of view very clearly:

Contemporary democratic governments have evolved from a political system that was conceived
by its founders as opposed to democracy. Current usage distinguishes between “representative”
and “direct” democracy, making them varieties of one type of government. However, what today
we call representative democracy has its origins in a system of institutions (established in the wake
of the English, American, and French revolutions) that was in no way initially perceived as a form

of democracy or of government by the people.?

Although he died before the basic principles of modern representative government had been
formulated, it was already apparent to Rousseau that “the idea of representatives is modern. It
comes to us from feudal government, that iniquitous and absurd government in which the human

race is degraded and the name of man is in dishonour. In the ancient republics and even in

! Bernard Manin, The Principles of Representative Government (New York: Cambridge, 1997), 1. See also Hanna
Fenichel Pitkin, The Concept of Representation (Berkeley: University of California Press, 1967), 2.



monarchies, the people never had representatives. The word itself was unknown,” and
furthermore, that when sovereignty resides with the people, “the deputies of the people,
therefore, neither are nor can be its representatives; they are merely its agents.”? Rousseau’s view
was not the marginal opinion of an atavistic eccentric; the early proponents of representative
government were no less candid than its detractors in contrasting representative institutions with
democratic political organization.®

This study is not an investigation of the relationship between democracy and
representation. It does not attempt to relitigate the debate between the mid-century elite theories
of democracy and normatively-oriented advocates of participatory democracy.* Although
Manin’s The Principles of Representative Government and Nadia Urbinati’s Representative
Democracy: Principles and Genealogy raise an important set of questions, the curious fact that
modern democratic institutions are composed of anti-democratic political forms raises a far more
extensive set of problems than an exclusive focus on the dilemmas of political representation
would permit us to see. Whether one considers elections, representation, parliamentarism,

limited government, rule of law, or popular sovereignty, the most cursory historical investigation

2 Jean-Jacques Rousseau, On the Social Contract, in Jean-Jacques Rousseau: The Basic Political Writings, ed. and
trans. Donald A. Cress (Indianapolis: Hackett, 1987), 198.

3 Martin Breaugh, The Plebeian Experience: A Discontinuous History of Political Freedom, trans. Lazar
Lederhendler (New York: Columbia University Press, 2013), 105-106; Cornelius Castoriadis, “The Greek Polis and
the Creation of Democracy,” in Philosophy, Politics, Autonomy, ed. David Ames Curtis (New York: Oxford
University Press, 1991), 107-108; Francois Guizot, The History of the Origins of Representative Government in
Europe, trans. Andrew R. Scoble (Indianapolis: Liberty Fund, 2002), 59-60; James Madison, Federalist No. 10, in
The Federalist Papers, ed. George W. Carey and James McClellan (Indianapolis: Liberty Fund, 2001); Emmanuel
Joseph Sieyes, Sieyes: Political Writings, ed. and trans. Michael Sonenscher (Indianapolis: Hackett, 2003), Ixiii-Ixiv,
147n33.

4 Regarding elite theories of democracy, see Robert Dahl, A Preface to Democratic Theory (Chicago: University of
Chicago Press, 2006); Joseph Schumpeter, Capitalism, Socialism and Democracy (New York: Harper Torchbooks,
1962). Regarding participatory democracy, see Benjamin Barber, Strong Democracy (Berkeley: University of
California Press, 2003); C. B. Macpherson, The Life and Times of Liberal Democracy (Oxford: Oxford University
Press, 1977); Carole Pateman, Participation and Democratic Theory (Cambridge: Cambridge University Press,
1970).



reveals that each of the elements associated or identified with modern democracy is in fact an
artifact of aristocratic struggles against the monarchy, or of the propertied classes against
democracy itself. It is not so much that liberalism has been articulated or mixed with
democracy,® but rather that the former has been identified with the latter. For this reason, to
understand the relationship between democracy and liberalism we must make ourselves clear

about what liberalism is and has been in all its variety.

Three Families of Liberalism

The first chapters of this study are an attempt to come to terms with this variety, tracing
the principles of modern democracy and contemporary democratic theory back to their origins in
liberal political forms. By relating two provinces of political reflection, contemporary democratic
theory and the history of political thought, it is possible to reveal the liberal and undemocratic
origins of the modern democratic imaginary, disenchanting civil philosophy through the use of
history.

Like modern democracy, liberalism is composed of a variety of unlike elements. For this
reason, it resists being stereotyped or captured in a concise formula. Although the defence of
property has been a recurrent feature of liberalism, the political thought and political institutions
developed in the liberal tradition cannot be reduced to an apologetics for capitalism or the
interests of the propertied classes. And although the articulation of the political order with the

private sphere and the invention or re-invention of political forms on the model of private forms

® The term “liberal democracy” is a recent coinage, an artifact of Cold War polemic. See Duncan Bell, “What Is
Liberalism?” Political Theory 42, no. 6 (June 2014): 703-704.



of sociability reappear again and again throughout this tradition, liberalism involves a great deal
more than the political expression of individualistic principles.

For purposes of analysis no less than purposes of presentation, the sheer heterogeneity
and creativity of liberal political reflection presents a significant obstacle. In his criticism of
empiricist models of democracy, C. B. Macpherson attempted to overcome this obstacle by
organizing the variety of liberal-democratic political forms into a chronologically presented
succession of “models.”® Although this style of analysis captures its variety more adequately
than a monistic approach could, the choice to depict the liberal tradition as a collection of self-
contained models still obscures its complexity. Like any historical object, a tradition is not a
unity, but rather a complex composite in which elements with disparate origins are renamed and
repurposed, being placed in relations ranging from neat articulation to tenuous instability. For
this reason, this study instead investigates the way that multiple liberal traditions organize and
reorganize a collection of three facets: speech, law, and civil society. By asking which of these
facets is predominant, it is possible to identify three analytical stances or “families” within the
liberal tradition: juridical liberalism, empiricist liberalism, and parliamentarism. This distinction
between juridical and empiricist families of liberalism is an expansion of the contrast between
the “subject of right” and the “subject of interest” that Michel Foucault employed throughout his
1978-1979 lectures at the Collége de France,” while the identification of parliamentarism as a
distinct family of liberal political reflection is original to this study.

These three families do not form a chronological line of succession, and they do not have

the parsimony or self-containedness of models. Despite emerging at different points in time,

6 Macpherson, Life and Times of Liberal Democracy, 2-9.

" Michel Foucault, The Birth of Biopolitics: Lectures at the Collége de France 1978-1979, ed. Michel Senellart,
trans. Graham Burchell (New York: Picador, 2008), 271-274.



none of these families has supplanted another, and each continues to be elaborated up to the
present day. And despite possessing enough coherence that each can be identified as a distinct
object, these families do not neatly correspond to the geographically or historically localized
traditions of liberalism (for instance, the customary distinction between anglophone and
francophone or continental traditions®). As opposed to the provincial rootedness of a “tradition,”
it would be less misleading to speak of something potentially nomadic, like a “stance.” For
example, it is possible to find empiricist liberalism in Britain (the Scottish Enlightenment, the
utilitarians) and France (Sieyes), and on the move between Austria and America (Schumpeter).
And because these facets seldom exist in isolation, but rather are articulated with one another, it
will be impossible to place many of the canonical liberal thinkers in any one family exclusively.
For instance, the entire body of modern natural law theories should not be understood only as an
artifact of juridical liberalism, but rather as a specific strategy for articulating the juridical and
empiricist forms of right and utility. And Kant, that greater synthesizer of ideas, assumed a
juridical stance in his moral philosophy and social contract theory, an empiricist stance in his
philosophy of history, and an early version of the parliamentary stance in his reflections on

public reason and enlightenment.

A Note on Democracy

For the same reason that it is necessary to come to terms with the historical variety of

liberalism, to distinguish liberal from democratic political forms also requires that we work with

8 This view originates with Francis Lieber’s On Civil Liberty and Self-Government, ed. Theodore D. Woolsey
(Philadelphia: J. B. Lippincott, 1874), 51-55, 279-296. For a more recent example see Larry Siedentop, “Two
Liberal Traditions,” in The Idea of Freedom, ed. Alan Ryan (Oxford: Oxford University Press, 1979), 153-174.



a definite idea of democracy. The understanding of democracy presupposed in this study rests on
a set of conjectures. The first of these conjectures is that democracy is not a word, but a thing. If
we were to take a nominalist approach, identifying democracy with the set of political forms that
have been described as democratic, we would be unable to raise our question concerning the
conflation of liberal and democratic political forms; popular sovereignty, political representation,
and parliamentarism would be democratic because they have been described that way after the
fact. It is only by revisiting the political and argumentative contexts in which these concepts
were first formulated that it becomes possible to understand their strategic meaning.

If democracy is a kind of thing, what kind of a thing is it? At this point, it is necessary to
make a second conjecture. Democracy is not a form of state or a form of procedure; it is a form
or even the form of politics, which is to say, it is a form of power. In this respect, democracy is
nothing other than what its name professes: democracy is the power (kratos) of the people
(demos). It is not an arche, a principle of rule or officeholding. This understanding of democracy
has anti-statist implications. The concept of democracy employed throughout this study has a
certain affinity with that found in the work of contemporary theorists of “radical democracy,” a
group that includes the American democratic theorists Sheldon S. Wolin and C. Douglas
Lummis, and French theorists Cornelius Castoriadis, Jacques Ranciére, and Miguel Abensour.
This group of thinkers shares a libertarian, horizontalist view of democratic politics that was
reintroduced to political theory by Hannah Arendt’s insistence that politics cannot be equated
with the activity of ruling, and that power is a matter of acting in concert rather than acting on

the basis of imperative commands.®

9 Hannah Arendt, The Human Condition (Chicago: University of Chicago Press, 1998), 32-33, 199-202, 222-225.



But it is important to emphasize that what contemporary radical democrats share is not an
adherence to a common norm or to a “school” of democratic theory to be considered alongside
the others (e.g. competitive elite models, deliberative democracy, agonistic democracy, etc.).
What they share is a common view of a phenomenon that exists independently of their
description. This phenomenon is democracy itself. Strictly speaking, there is no such thing as
“radical democracy.” The term is redundant. Democracy is radical or it does not exist. Pace
Tocqueville, democracy is not a providential destiny; it is a return to the origin.*® Democracy is
the solved riddle of all constitutions,'! but it is not itself a constitutional form.

The radical democrats of twentieth century political thought were by no means the first
thinkers to see this. Their contribution was only to restore to visibility what had been obscured
by the misidentification of liberal and democratic political forms and the new body of anti-
democratic polemic initiated in the nineteenth century. Because democracy is not an idea but a
phenomenon, it has a remarkable durability. It is possible to see traces of democracy’s radicalism
throughout that body of anti-democratic argumentation that we have come to call political

philosophy.!2 Democracy is “the most natural” constitution (Spinoza) or “the solution to the

¢, Douglas Lummis, Radical Democracy (Ithaca: Cornell University Press, 1996), 24-26.

U Karl Marx, “Critique of Hegel’s ‘Philosophy of Right,” ” in Karl Marx: Selected Writings, ed. David McLellan
(Oxford: Oxford University Press, 2000), 34

12 Arendt observed that “the greater part of political philosophy since Plato could easily be interpreted as various
attempts to find theoretical foundations and practical ways for an escape from politics altogether.” To the extent that
we may consider democracy to be “the square root of all power, the original number out of which all regimes are
multiplied, the root term out of which the entire political vocabulary is ramified,” the tradition of political
philosophy may be understood as an attempt to attenuate or eliminate the possibility of democratic politics. This
hatred of democracy is evident in utopias of divided labour from the Platonic kallipolis to Sieyés’ representative
system, in Aristotle’s parapolitical reduction of politics to the occupation of offices, and in modern reflection on
liberty from Hobbes to Berlin. See Human Condition, 220-222; Lummis, Radical Democracy, 26; Jacques Ranciére,
Disagreement: Politics and Philosophy, trans. Julie Rose (Minneapolis: University of Minnesota Press, 1999), 70-
75.



riddle of all constitutions” (Marx).!® On account of its licentious freedom of “not being ruled”
(Avristotle)* democracy is a bazaar that “contains all kinds of constitutions,” an anarchic polity in
which “there is no requirement to rule ... or again to be ruled,” each living as they like (Plato).'®
Democracy is a paradoxical form of “government without a government” in which everyone and
no one is a magistrate (Rousseau).'® Its freedom is “the same with that which every man then

should have if there were no civil laws, nor commonwealth at all” (Hobbes).’

Outline of the Study

The first five chapters of this study discuss the organization of speech, law, and civil
society in liberal political orders. The order of presentation roughly follows the chronological
development of liberalism. It begins with a consideration of juridical liberalism spanning from
Hobbes’ social contract theory, which bridges absolutist and liberal political imaginaries, to
Kant’s proceduralist interpretation of the social contract as a kind of grundnorm articulating
hypothetical conditions of consent. Although modern theories of natural law continue to guide
and inspire the formulation of twentieth century democratic theories (most notably the
proceduralist theories of John Rawls and Jurgen Habermas), the natural lawyers themselves were
quite explicit in their opposition to democracy. But a careful investigation of any social contract

theory reveals a fascinating ambivalence: a state of nature is certainly a liberal Robinsonade, but

13 Marx, “Critique of Hegel’s ‘Philosophy of Right,” ” 34; Benedict de Spinoza, Theological-Political Treatise, ed.
Jonathan Israel, trans. Michael Silverthorne and Jonathan Israel (Cambridge: Cambridge University Press, 2007),
202.

14 Aristotle, The Politics, trans. T. A. Sinclair (New York: Penguin, 1992), bk. 6, ch. 2, 1317a40-1317b16.
15 plato, Republic, trans. G. M. A. Grube and C. D. C. Reeve (Indianapolis: Hackett, 1992), 557d-e.

16 Rousseau, Social Contract, 179.

" Thomas Hobbes, Leviathan, ed. Edwin Curley (Indianapolis: Hackett, 1994), 139-140.



any state of equality is at the same time a democratic premise. The puzzle confronting the natural
lawyers, then, will be to ensure that this ambivalence is channelled in one direction rather than
the other, burying the democratic premises of the social contract and transforming the power of
the demos into the consent of subjects. The first chapter surveys the deltas of natural law, giving
special attention to the points at which the jurists have diverted the river.

The second and third chapters introduce the empiricist disenchantment of the juridical
framework and the substitution of a system of needs for a system of norms. Theories of natural
law were innovative not only in drawing on the normative resources of consent, but also in their
anthropological premises. In contract theories, the unsociability of the Zomo eeconomicus posited
by the natural lawyers necessitated the institution of a civil commonwealth. In making a
covenant, the hiomo economicus is transformed into a homo juridicus. The empiricist response to
this was to ask: what if this transformation never took place? What if the insatiability of the
appetites did not make one dangerous, but predictable? What if the very unsociability of the
subject of interest could itself provide a principle of association? The second chapter traces the
origins of the concept of interest in the practical discourse of raison d’état and the parapolitical
discourse of political economy, and shows how empiricist liberalism transformed the political
landscape imagined by the jurists, substituting natural history for natural law, civil society for the
state of nature, and laissez-faire for the state of right. The third chapter outlines the empiricist
theories of representation and the methodical theories of democracy that interpret and construct
political life in terms of dynamics originating in civil society qua system of needs.

While juridical liberalism attempts to confine politics to the legal dimension or relegate it
to the moment of institution, and empiricist liberalism imagines political life on the model of

private economic activity, the increasing involvement of the bourgeois in governmental functions



led to the formulation of a third family of liberalism that does not shy from public life. While
juridical liberalism established the form of legitimacy that emerges from the exchange of rights
in covenants, and empiricist liberalism described and generalized the form of sociability created
through the mundane exchange of goods in private contracts, parliamentarism is concerned with
the form of reason discovered through the public exchange of words. Parliamentarism combines
the juridical preoccupation with the formulation of public, abstract norms and the empiricist
image of politics as the staging of an intersubjective procedure. The exchange of words in
government by discussion is at once a principle of sociability and source of legitimacy. In this
respect (and not only in this respect) parliamentarism is like the political expression of critical
philosophy, a synthesis of rationalist and empiricist elements. The fourth and fifth chapters
outline the prehistory of parliamentarism and the principles of modern parliamentarism,
considering its aristocratic principles of distinction based on property and education and its
procedural principles of publicity and government by discussion.

Juridical liberalism, empiricist liberalism, and parliamentarism each feature a particular
point of orbit: law, civil society, and speech. In twentieth century political thought, these centres
of orbit lost none of their attractive force. Each continued to organize a province of political
reflection. What changed, however, is the fact that the discourses orbiting these points no longer
identified themselves with liberalism, but rather with democracy. This is not to say that the
substance of these centres became democratic. Although democracy has appeared as a
providential necessity (Tocqueville) or an inescapable horizon (Lefort) since at least the
nineteenth century, in contemporary political reflection democracy appears at most as a source of
legitimacy, but not as a form of power. So although twentieth century political thought did not

cease to innovate within its three provinces, these provinces did not become democratic for this

10



reason. While traditional liberal thought opposed sovereignty, representation, and
parliamentarism to democracy, contemporary liberal thought attempts to identify these principles
with democracy. The juridical province of liberal democratic thought is best represented by
Rawls’ neo-Kantian theory of justice, and the empiricist province by Joseph Schumpeter’s theory
of democracy as a form of method. In much the same way that parliamentarism combines the
political forms featured in the juridical and empiricist families of liberalism, the contemporary
expression of parliamentarism found in Habermas’ proceduralist theory of democracy finds a
place for everything, arranging speech, law, and civil society in a distinctive way. For this
reason, this program features the most sophisticated and complete version of the
misidentification of liberal and democratic forms. Habermas’ proceduralist deliberative
democracy operates on several levels at once, engaging a wide grouping of interlocutors. For the
purposes of highlighting the opposition between liberalism and democracy, one of these
interlocutors is especially significant. Habermas’ democratic theory was formulated in
opposition to Carl Schmitt’s concept of democracy as a form of sovereignty, which was itself
presented in such a way as to dramatize the opposition between liberal and democratic political
forms. In its thematization of speech, law, and civil society, Schmitt’s concept of democracy-as-
sovereignty is opposed point-for-point to the basic principles of the liberal tradition and
Habermas’ proceduralist concept. The sixth chapter outlines the dispute between Habermas and
Schmitt’s concepts of democracy, giving special attention to the place occupied by speech, law,
and civil society in their respective accounts.

Contemporary political thought has abandoned its attempt to contrast democracy
unfavorably with representative government and other liberal political forms in favour of a

strategy of misidentifying democracy with these forms. But fascinatingly, despite this change of

11



tack it has nevertheless renewed the specifically modern anti-democratic polemic that was
developed in the nineteenth century by Constant, Coulanges, Tocqueville, J. S. Mill, and others.
The concluding chapter provides an overview of the various representations of democracy
produced in the anti-democratic polemics developed from antiquity to the present, showing how
the representation of democracy as a form of sovereignty is fundamental not only for the anti-
Jacobin liberalism of Constant and other proponents of liberal parliamentarism, but also for

contemporary theories of deliberative and representative democracy.

12



Chapter 1: Juridical Liberalism

Juridical, Empiricist, and Parliamentarian Families of Liberalism

The history of modern democracy is the history of its occlusion by liberalism. In early
modern political thought, the conflict between liberalism and democracy was open. When it was
not yet apparent that democracy would be the only possible basis of legitimation under modern
conditions, early liberal political thinkers were perfectly candid in opposing their designs to the
mis-rule of the demos. None of the canonical political thinkers were democrats, and it is hardly
an exaggeration to say that, although democracy is certainly “represented” in a certain way in the
classic works of modern political thought, it has no “representatives.” Neither Kant, Mill,
Constant, Guizot, Sieyes, nor even Rousseau espoused a democratic philosophy.

As it became apparent that democracy was an inescapable normative horizon for
moderns, the strategy shifted from polemically contrasting liberalism to democracy towards a
strategy of misidentifying the former with the latter.'® For this reason, contemporary political
reflection has mistaken democracy for a combination of political forms developed in the theory
and practice of liberalism.'® Democracy is not a state of right, or a republican legislative state.
And in fact, it may be incompatible with the state form as such. It is not a pouvoir constituant, or
even the norm of popular sovereignty. The demos do not gather their power only to give it away

and fall asleep. Neither the separation of powers, the differentiation of civil society from the

18 Francis Dupius-Déri, “The Political Power of Words: The Birth of Pro-democratic Discourse in the Nineteenth
Century in the United States and France,” Political Studies 52, no. 1 (March 2004): 118-134.
19 Ellen Meiksins Wood, Democracy Against Capitalism: Renewing Historical Materialism (London: Verso, 2016),

229-230.
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state, the institution of parliament, nor the apparatuses of representation are democratic political
forms. This was self-evident to the early liberals, but it has been somewhat lost to us.

The following study draws on Carl Schmitt’s critique of liberalism. The significance of
Schmitt’s political thought for democratic theory concerns the way it drives a wedge between
liberal and democratic political forms, preserving an awareness of a fact that was self-evident to
the classical exponents of liberalism, but has been effaced in contemporary political philosophy.
While there is much to gain from adopting or adapting Schmitt’s critique of liberalism for the
purpose of articulating an unalloyed theory of democracy, there is one respect in which his
depiction of liberal thought was inadequate. It is mistaken, or at least misleading, to regard
liberalism as a “consistent, comprehensive metaphysical system.”?° In The Crisis of
Parliamentary Democracy, Schmitt argued that the free competition of ideas in discussion is
analogous to the free competition of proprietors in the market, each sphere being only a special
iteration of a philosophy in which truth or harmony results from an intersubjective process of
competition. In another work, he observed that liberal argumentation tends to move between the
poles of ethics and economics, which correspond to the aforementioned competitive activities in
discussion and the market respectively.?! Although this analogy is interesting and revealing, it is
possible to construct a more encompassing and complete depiction of liberal political thought by
substituting typology with three centres for this unitary “metaphysical system.” Discussion
(speech) and the market (civil society) then would not be poles, but rather independent centres.

And in fact, it is possible to draw on Schmitt’s own distinction between bargaining and

20 Carl Schmitt, The Crisis of Parliamentary Democracy, trans. Ellen Kennedy (Cambridge: MIT Press, 1988), 35-
36.

21 carl Schmitt, The Concept of the Political, trans. George Schwab (Chicago: University of Chicago Press, 2007),
71.
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discussion to elaborate the basis of their independence.?? In addition to these two categories, it is
possible to identify a third centre: law. Despite the influential critique of the liberal legislative
state advanced in Political Theology and elsewhere, and despite resisting the liberal tendency to
substitute an impersonal system of norms for a concrete and political apparatus of sovereignty,
Schmitt (incredibly) did not identify law as a conceptual centre of liberal political thought
alongside discussion and economic life. It is possible to attribute this omission to the
professional disposition of the jurist, who is inclined to take the representation of politics as a
sphere of legislative competence for granted. But law is not the generic form of politics. More

often, law expresses a desire to prevent politics from occurring at all.

Consent and Legitimacy as Mystifications

At its inception, liberalism centres on law, inheriting a juridical understanding of political
life from absolute monarchy.?® The social contract literature forms a bridge between absolutist
and liberal concepts of political legitimacy that nevertheless retains the juridical framework of
the latter. Although the social contract tradition substitutes the volitional sanction of consent for
the authority conferred by divine right, here political power continues to represent itself in the
form of law. The social contract literature and the norms of sovereignty, consent, right, and
autonomy are all artifacts of juridical liberalism. This legal idiom of political thought has never
been surpassed or replaced altogether, but it has undergone numerous transformations, as the

social contract tradition and the personalistic problematic of sovereignty are displaced by

22 Schmitt, Crisis of Parliamentary Democracy, 4-6. See also Norberto Bobbio, “The Future of Democracy,” Telos
61 (September 1984): 7.

23 Michel Foucault, The History of Sexuality Volume 1: An Introduction, trans. Robert Hurley (New York: Vintage
Books, 1990), 86-87.
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rationalist philosophies of right and autonomy, which continue to receive elaboration in the neo-
Kantian political and moral philosophy of Jirgen Habermas and John Rawls.

To disentangle democracy from liberalism, it is necessary to have a clear idea of what
liberalism is, and what it has been. So, to understand modern democracy, one must understand
liberalism. But conversely, it is also impossible to understand the development of liberalism
without keeping democracy in sight. The development of liberal political thought was not only
conditioned by its opposition to the monarchical absolutist state and the privileges of the
aristocracy, but also to the emerging threat posed by the demos to the orders of law, reason,
propriety, and distinction.?* From the very earliest days in the development of liberal thought,
democracy has been present in the background in two dimensions: as a threat and as a
providential inevitability.

The unavailability of divine right and the dispossession of the aristocratic classes of their
privileges are ambiguous developments. Potentially, they have both liberalizing and
democratizing consequences. The puzzle for the liberal thinkers at work in these moments, then,
will be to channel this ambiguity in one direction rather than the other. The early modern jurists
confronted the threat and the inevitability of democracy by burying the democratic premises
implicit in the social contract, transforming the kratos of the demos into the consent of the
people.

The entire problematic of legitimacy that underpins the social contract literature should
be understood as an attempt to efface a democratic moment that cannot be denied altogether. As

C. Douglas Lummis observed, democracy is the only kind of regime that does not need to be

24 Wood, Democracy Against Capitalism, 230

16



legitimated.? In modernity, democracy is itself the substance of legitimacy.?® To speak of
legitimation is to presuppose that the demos do not rule themselves, but rather consent to be
ruled.?” In Hobbes’ commonwealth, each and every person consents, and then they go to sleep.
In enacting a covenant, they transform from little sovereigns into little subjects. But consent is
not democracy.?® As Aristotle and Hobbes knew well, the norm of consent is entirely consistent
with a tyrannical political order.?° Given that liberal political thought has pursued a strategy of
transforming democracy into a form of consent or legitimation, the following question arises:

what is being consented to?

Consenting to the State

Thomas Hobbes inaugurated the modern tradition of social contract theory, a discourse
that imagines political thought as a practice of deriving the nature and extension of political
obligation from hypothetical conditions of consent. Although he did not use this terminology

himself, On the Citizen and Leviathan can be understood as the first works to substitute

%, Douglas Lummis, Radical Democracy (Ithaca: Cornell University Press, 1996), 28.

26 This is the meaning of the young Marx’s contention that democracy is “the solution to the riddle of all
constitutions.” Interestingly, this passage reveals the extent to which Marx too (at least in these earlier writings) had
a juridical understanding of political life despite his antipathy for legal abstractions. See Karl Marx, “Critique of
Hegel’s ‘Philosophy of Right,” ” in Karl Marx: Selected Writings, ed. David McLellan (Oxford: Oxford University
Press, 2000), 34.

27 John R. Wallach observes that today, “retreat behind the term consent as political judgment and the equivalent of
democracy now sanctions the opposite of democracy—viz. [rule] by the few over the many.” See “None of Us is a
Democrat Now,” Theory & Event 13, no. 2 (2010).

28 On the radical moment buried in social contract theory and the mystifying role played by consent in both the
social contract literature and in Rawls’ neo-Kantian contractualism, see Sheldon S. Wolin, “The Liberal/Democratic
Divide: On Rawls’ Political Liberalism,” in Fugitive Democracy, ed. Nicholas Xenos (Princeton: Princeton
University Press, 2016), 262. See also Jacques Ranciére, Disagreement: Politics and Philosophy, trans. Julie Rose
(Minneapolis: University of Minnesota Press, 1999), 76.

29 Aristotle, The Politics, trans. T. A. Sinclair (New York: Penguin, 1992), bk. 4, ch. 9, 1295a1-16.
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legitimacy for authority in a systematic way. The Western concept of authority, which is at home
only in the premodern political imaginary, was intimately bound up with the extra-political and
“irrational” sources of normativity generated by religion and tradition.*® Throughout Leviathan,
however, Hobbes asserts the principle that the “right of all sovereigns is derived originally from
the consent of every one of those that are to be governed.”3! He does not only substitute the
principle of consent for the religious authority deriving from the divine right of kings, but even
goes as far as to invert the latter.

In the third part of Leviathan, Hobbes attempted to settle the relation between the
authority of the civil commonwealth and the competing claims made by the church and Christian
holy texts. Here, he was primarily concerned with dividing secular and religious authority into
mutually exclusive domains, demonstrating that religious and secular authority do not overlap,
compete with, or contradict one another. At the numerous points of intersection between secular
and religious history, Hobbes drew on biblical texts to illustrate that religious authority is
founded by means of covenants that express the consent of subjects. His account is emphatically
not a “divine right of kings.” In fact, it is as though Hobbes has turned this doctrine on its head;
he did not argue that the authority of temporal powers is conferred by divine right, but instead
that God’s authority is conferred by “secular” means—that is, by means of covenants through
which subjects give their consent voluntarily. This becomes clear in the discussion that outlines
the two senses in which God claims beings on the earth as being “mine.” In addition to the sense

in which he claims ownership over all of creation by means of his natural omnipotence, a finite

%0 Hannah Arendt, “What is Authority?” in Between Past and Future: Eight Exercises in Political Thought (New
York: Penguin, 2006), 110, 120-124.
31 Thomas Hobbes, Leviathan, ed. Edwin Curley (Indianapolis: Hackett, 1994), 391.
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grouping of “peculiar” subjects are also “subject to God’s positive law.”3? Speaking of Abraham
and the Israelites, Hobbes argued that “from the very creation, God not only reigned over all men
naturally by his might, but also had peculiar subjects.”3 To illustrate this, he did not quote
scripture but instead chose to place words in God’s mouth, interpreting the words “If you will
obey my voice indeed, and keep my covenant, then ye shall be a peculiar people to me, for all the
carth is mine” to mean “all the nations of the world are mine, but it is not so that you are mine,
but in a special manner; for they are all mine, by reason of my power; but you shall be mine by
your own consent and covenant.”** For this reason, Hobbes contended that “the kingdom
therefore, of God, is a real, not a metaphorical kingdom,” and further, that it is “a civil kingdom,
which consisted first in the obligation of the people of Israel.”%

Legitimacy differs from authority in identifying the subject as its normative basis.
Although it is true that authority may only be effective to the extent that it secures subjective
acceptance,® authority is impossible without reference to an “objective” order that does not
depend on the will, but only the belief, of its addressee. A Christian subject might resent the
restrictions of the ten commandments but obey them nevertheless, since they believe in God. But
no such objective belief is necessary to establish legitimacy, which need only make reference to
the willing consent of the legitimating subject. As far as the legitimator is concerned, “our faith

therein consisteth not in our opinion, but in our submission.”*” The fact of consent alone is

enough for legitimacy to be in force. From a normative standpoint, consent is irreducible;

32 |bid., 273.
33 Ibid., 272.
34 Ibid., 273-274.
3 Ibid., 276.

36 Max Weber, The Theory of Social and Economic Organization, ed. Talcott Parsons, trans. A. M. Henderson and
Talcott Parsons (New York: The Free Press, 1997), 382.
37 Hobbes, Leviathan, 263.
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whether the subject is moved to consent by the voice of reason or the stirring of the appetites is
immaterial. In this way, the resemblance of the political norm of consent to the private principle
of contract becomes apparent.®® Rousseau famously criticized Hobbesian contract theory on
anthropological grounds, arguing that the philosophers “spoke about savage man [when] it was
civil man they depicted.”*® But he could have extended this line of argument further, observing
that Hobbes’ principle of political association, like his depiction of man, was borrowed from the
private forms of association prevalent in a modern commercial society.

Hobbes’ concept of legitimacy is also subjective in the sense that consent is not only
secured from all, but from each individually. The norm of consent predates Hobbes, appearing in
the premodern political imaginary. However, the principle of Roman law that what touches all
should be approved by all (quod omnes tangit, ab omnibus tractari et approbari debet) differs
from the Hobbesian commonwealth of consent in several important respects. Firstly, this norm
was concerned with consent to the laws, or to the rule of “representatives” of a certain type. It
would never have occurred to a medieval jurist to derive the authority of the political order tout
court from the norm of consent.*® But in Hobbes’ system the moment of politics is concentrated
in the moment of institution, and the problems of representation and legislation are entirely
encompassed in the establishment of sovereignty.*! Rather than authoring the law, subjects

author a sovereign whose will coincides with law, and who “represents” them in the sense of

38 Jurgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy, trans.
William Regh (Cambridge: MIT Press, 1996), 27-28, 91.

3 Jean-Jacques Rousseau, Discourse on the Origin of Inequality, in Jean-Jacques Rousseau: The Basic Political
Writings, ed. and trans. Donald A. Cress (Indianapolis: Hackett, 1987), 38.

40 Bernard Manin, The Principles of Representative Government (New York: Cambridge, 1997), 86-88.

41 Habermas, Between Facts and Norms, 90.
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being authorized by them.*? Secondly, there is the matter of the approving “all.” The subject of
consent referred to by the norm quod omnes tangit was not each and every subject of a
commonwealth taken equally and individually. In practice, the norm was often applied in a
localized way (for instance, by bishops consenting to the ordination of new archbishop), it was
applied most rigorously in private rather than public law, and not all subjects were consulted, nor
did they consent on the basis of formal equality.*

How then did Hobbes arrive at this starting point, deriving legitimacy from equal, freely-
consenting subjects rather than simply reiterating the authoritative basis of an already-given
society of orders?* Undoubtedly, Hobbes was a proto-liberal thinker, and the ideal of unanimous
consent reflects an individualistic normative outlook.* But a different source reveals itself if one
gives close attention to the details of the Hobbesian covenant: incredibly, even Hobbes’
authoritarian version of the social contract begins from, and acknowledges the priority of,
democracy.*®

The later contract theories of Samuel von Pufendorf and Locke featured not one, but two

contracts: an initial “horizontal” or “mutual” contract (a pactum unionis, which Rousseau would

42 Hobbes, Leviathan, 100-105, 109, 112-113. On Hobbes’ “authorization view” of representation see Hanna
Fenichel Pitkin, The Concept of Representation (Berkeley: University of California Press, 1967), 14-37.

A3t goes without saying that quod omnes tangit was not a democratic norm. And yet, the connection between
interest and consent first articulated in this norm is central to the representative government (e.g. “no taxation
without representation”) we have come to view as the modern iteration of democracy. See Gaines Post, “A Roman
Legal Theory of Consent, Quod Omnes Tangit, in Medieval Representation,” Wisconsin Law Review 1950, no. 1
(January 1950): 69, 71, 77-78.

41 continuing Jean Bodin’s polemic against the doctrine of mixed constitutions, Hobbes rejected the classical
image of society as a collection of qualitatively different and unequal orders in favour of an atomistic society of

equals. See Pasquale Pasquino, “A Genealogy of the Concept of Sovereignty,” History of European ldeas, published
ahead of print, April 25, 2021, https://doi.org/10.1080/01916599.2021.1914935.

%5 Bernard Manin, “On Legitimacy and Political Deliberation,” trans. Elly Stein and Jane Mansbridge, Political
Theory 15, no. 3 (August 1987): 341.

46 Richard Tuck, The Sleeping Sovereign: The Invention of Modern Democracy (Cambridge: Cambridge University
Press, 2015), 86-87, 100, 104n40, 140-141.
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later describe as an “association” as opposed to a “contract”*’) between consenting individuals
that establishes society, and a second “vertical” contract (pactum subjectionis) that establishes
the state.*® To a democrat, it is easily apparent that these two-stage accounts feature a kind of
betrayal of democracy in the transition from the first to the second contract.*® Hobbes’ account is
more parsimonious, but it is also ambiguous—and for that reason, opaque. Although he
explicitly excludes the possibility of a society among equals being instituted before the state or
commonwealth (pactum unionis), the Hobbesian covenant is also not a simple pactum
subjectionis between sovereign and subject.>® Hobbes was explicit that men in the state of nature
agree among themselves to forfeit their power to a sovereign with whom they do not contract
directly.®* By combining elements of the pactum unionis and pactum subjectionis, he ensured
both that sovereign power is unlimited (since subjects do not make covenants with the sovereign
directly, there is no possibility of holding him to the terms of a contract), and that each and every
subject may be considered the author or authorizer of the sovereign’s actions.*? In this way, the
problem of legitimacy is solved at the moment of incorporation, and the democratic moment of

the mutual contract disappears, condensed into the single-stage contract.

a7 Rousseau, Social Contract, 201.

48 John Locke, Second Treatise of Government, ed. C. B. Macpherson (Indianapolis: Hackett, 1980), §211; Tuck,
Sleeping Sovereign, 72. For a more recent iteration of the two contract model, see Habermas, Between Facts and
Norms, 174.

49 See especially Hannah Arendt’s critique of the vertical social contract in On Revolution (New York: Penguin,
2006), 160-163.

50 Hobbes, Leviathan, 111. See also Tuck, Sleeping Sovereign, 106.

51 Hobbes does not speak of an “exchange” but only a “mutual relation” between protection and obedience. See
Leviathan, 109-111, 144, 496-497.

52 Ibid., 109, 112-113. Sir Frederick Pollock recognized that there is only one contract in Hobbes’ civil philosophy,
and that the sovereign is not a party to this contract. Nevertheless, he decided to classify the Hobbesian covenant as
a pactum subjectionis. See “Hobbes and Locke: The Social Contract in English Political Philosophy,” Journal of the
Society of Comparative Legislation 9, no. 1 (1908): 109-110.
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In his earlier work, On the Citizen, it is clearer than in Leviathan that the institution of a
commonwealth of any type at all begins with democracy. Here, Hobbes argued that “when men
have met to erect a commonwealth, they are, almost by the very fact that they have met, a
Democracy.”*® Democracy does not simply appear as one constitution alongside the others, as it
did in the typologies inherited from Aristotle and Polybius. According to Hobbes, aristocracy
and monarchy too assume a democratic moment: “an Aristocracy or a council of optimates with
sovereign power, has its origin in a transfer of right from a Democracy,” and furthermore,
“Monarchy, like Aristocracy, is derived from the power of the people, viz.. by the transfer of its
right (i.e. sovereign power) to one man.”®* In a revealing passage that presents the matter more
clearly than the language of authorization, authorship, and representation employed in Leviathan,

he contended that:

In every commonwealth the People Reigns; for even in Monarchies the People exercises power
[imperat]; for the people wills through the will of one man. But the citizens, i.e. the subjects, are a
crowd. In a Democracy and in an Aristocracy the citizens are the crowd but the council is the

people; in a Monarchy the subjects are the crowd and (paradoxically) the King is the people.?®

Long before Marx or even Spinoza, it was already apparent that “democracy is the truth of

monarchy, monarchy is not the truth of democracy.”®

53 Thomas Hobbes, On the Citizen, ed. Richard Tuck and Michael Silverthorne (Cambridge: Cambridge University
Press, 2003), 94.

** Ibid., 95-96.

5 Ibid., 137. This choice of selection is borrowed from Richard Tuck’s Sleeping Sovereign, which has been an
invaluable resource for these discussions of sovereignty and democracy.

56 Marx, “Critique of Hegel’s ‘Philosophy of Right,” ” 33. See also Etienne Balibar, Spinoza and Politics, trans.
Peter Snowdon (London: Verso, 2008), 31-34.

23



Consenting to Law

The juridical idiom of political thought is organized by an attempt to square or reconcile
two heterogeneous elements: will and law. The linkage of will and law is one of the central
metaphysical assumptions of modern Western moral and political thought.>” Needless to say, this
coincidence of will and law is entirely contingent—although it has gone largely unquestioned.
The idea that the will is a faculty that “speaks” in the form of imperatives was unknown to the
ancients, who had no concept of the will,%® and would typically imagine law (nomos) on the
model of the idea (eidos) or intellect®® (nous), or as a model to fabricate.® It is difficult to
determine where this curious marriage originates. Schmitt, with his characteristic way of
narrating history as a procession of metaphysical world-pictures, identified its origin in the
rationalist philosophies of Gottfried Leibniz and Nicolas Malebranche, for whom God’s will
spoke in the form of general, never particular, enunciations.®* More recently, Nadia Urbinati has
argued that this coincidence of will and law predates liberalism, and that its condition of
possibility was not the age of democratic revolutions, but rather the dissolution of the society of

orders under absolutist regimes; even before the “rights of man,” men were already equal as

57 \Western philosophy has made the choice to imagine political and moral life on the model of obeying or
transgressing the law. This accident does not originate with Kant, but has been a more or less persistent aspect of the
tradition at least since the rise of Christianity. It is equally plausible to imagine political and moral life on the model
of differing forms of exchange (e.g. commerce, reciprocity, gift-giving).

58 Hannah Arendt, The Life of the Mind (San Diego: Harcourt, 1978), Vol. 1, 155; Vol. 2, 3.

%9 Avristotle, Politics, bk. 3, ch. 16, 1287a23.

60 Intriguingly, Plato may have reimagined his philosophical doctrine of forms from a theory of unconcealment to a
more politically-applicable theory of models or measures in order to better supply the world of human affairs with a
rational account of law. See Miguel Abensour, “Against the Sovereignty of Philosophy over Politics: Arendt’s
Reading of Plato’s Cave Allegory,” trans. Martin Breaugh, Social Research 74, no. 4 (Winter 2007): 965-976.

61 Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty, trans. George Schwab (Chicago:
University of Chicago Press, 2005), 48.
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atomized subjects before the sovereign. Being equal, the sovereign’s will addressed them
through the medium of law.5?

The coincidence of will and law is especially evident in the concepts of sovereignty and
autonomy. Whether one views the sovereign as the will who decides whether a situation is at
hand in which the law applies (the decisionistic sovereignty of the exception), as the will that
founds the legal order (the constitutional sovereignty of pouvoir constituant), or as a general will
that speaks through the medium of legal imperatives (the autonomous sovereignty of the volonté
générale), both elements are present in each concept of sovereignty. On the one hand we have
the monster, and on the other, its coldness.

Juridical liberalism favours cold legality over volition, attenuating the anomic, absolutist,
or democratic potentialities of the will with the forms of law. These strategies of attenuation
vary. In some cases, the element of will is repressed by repressing the concept of sovereignty.
This was the case in Hans Kelsen’s normativist theory of law, which is only a more
contemporary formulation of the ancient principle that laws and not men should rule.®® Already
in Locke’s political thought, both aspects of the circumscription of sovereignty by law are fully
developed. In the state of right, sovereignty is limited spatially by an apparatus of rights it may
not trespass against.®* In contrast to its predecessors, the particularistic rights asserted by the

aristocracy against the monarchy, these rights are not understood as historical artifacts possessed

62 Rousseau’s “republicanism,” then, would not be ancient or even liberal, but rather shares its juridical exposition
and its sociological conditions of possibility with the absolutist state. See Nadia Urbinati, Representative
Democracy: Principles and Genealogy (Chicago: University of Chicago Press, 2006), 73.

63 Carl Schmitt, Constitutional Theory, ed. and trans. Jeffrey Seitzer (Durham: Duke University Press, 2008), 187,
273; Political Theology, 7, 21.

64 In Schmitt’s terminology, a “principle of distribution.” See Constitutional Theory, 170. For the classic
formulation of this principle in the liberal tradition, see Locke, Second Treatise, 86, §12.
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by a race or a nation,® but instead as metaphysical artifacts of natural law possessed by each and
every subject individually. In the legislative state, sovereignty is not limited in its extension, but
rather in its operation. Power must be exercised in the form of laws that apply generally rather
than in the form of particular decrees.5®

In the legislative state, sovereignty is reimagined as a legislative organ. Liberal social
contract theories performed a legalistic reimaging of republicanism in which the public thing, the
res of the res publica was no longer identified with concrete institutions, but instead with law.
Jean-Jacques Rousseau, for instance, pronounced that “every state ruled by laws [is] a republic,
regardless of the form its administration may take. For only then does the public interest govern,
and only then is the “public thing’ something real.”®” Although it is unlimited in where it may
will, Rousseau’s sovereign is quite limited in how it may will. The general will, which “must be
general in its object as well as in its essence” and “loses its natural rectitude when it tends toward
any individual, determinate object”® is not different from the Lockean legislative state, with its
norm of rule of law in this respect. The political ideal of autonomy can be understood as an
attempt to transform sovereignty from an anomic, exceptional borderline concept ambiguously

positioned beside or beneath the normative order into an institution that is juridical through and

85 Michel Foucault, Society Must Be Defended: Lectures at the Collége de France 1975-1976, ed. Mauro Bertani
and Alessandro Fontana, trans. David Macey (New York: Picador, 2003), 52.

%6 |ocke, Second Treatise, §136-137.

67 Rousseau, Social Contract, 162. See also Immanuel Kant, “Perpetual Peace: A Philosophical Sketch,” in Kant:
Political Writings, ed. Hans Reiss, trans. H. B. Nisbet (Cambridge: Cambridge University Press, 1991), 99-101. For
a similar argument, see Miguel Abensour, Democracy Against the State: Marx and the Machiavellian Moment,
trans. Max Blechman and Martin Breaugh (Cambridge: Polity, 2011), 98.

68 Rousseau, Social Contract, 157.
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through.®® In the concept of autonomy, the will is no longer a faculty of liberum arbitrium, but

instead becomes a legislative faculty.’”®

It is common to contrast Locke’s privatistic political philosophy, with its focus on
individual rights and property, with the supposedly more civic or democratic orientation of
Rousseau’s social contract. And it is indeed true that Locke effected a privatization of political
thought. In both the state of nature and in political or civil society, man is imagined as a
proprietor. He does not author the law in either situation, and is pleased to task the government
with executing the law so as to more conveniently pursue his private affairs of appropriation and
proprietorship. But Rousseau’s political thought introduced a different kind of privatization that
is somewhat more subtle, and—despite his explicit attempts to highlight it"—less well

understood. It is true that, in contrast to Locke, for whom natural law was received

69 Bodin’s insistence that a sovereign is not simply a law-giver, and that he cannot be bound by laws is the classic
expression of the anomic concept of sovereignty. See Jean Bodin, On Sovereignty: Four Chapters from The Six
Books of the Commonwealth, trans. Julian H. Franklin (Cambridge: Cambridge University Press, 1992), 11-13, 48-
49; Schmitt, Political Theology, 5-9.

70 To the extent that nomos has an inner affinity with ratio, the transformation of sovereignty into autonomy effects
a transition from a decisionist to a normativist concept of law. Arendt claimed that, because his concept of autonomy
subordinates the will entirely to practical reason, Kant did not have a concept of the will at all. If her reading of
Rousseau were more accurate and less voluntaristic, she might have addressed the same criticism to the original
philosopher of autonomy. See Suzanne Jacobitti, “Hannah Arendt and the Will,” Political Theory 16, no. 1
(February 1988): 61-62; Arendt, Life of the Mind, Vol. 2, 149. On Arendt’s excessively voluntaristic reading of
Rousseau, see William E. Scheuerman, “Revolutions and Constitutions: Hannah Arendt’s Challenge to Carl
Schmitt,” in Law as Politics: Carl Schmitt’s Critique of Liberalism, ed. David Dyzenhaus (Durham: Duke
University Press, 1988), 263-264.

" Richard Tuck, “Democratic sovereignty and democratic government: the sleeping sovereign,” in Popular
Sovereignty in Historical Perspective, ed. Richard Bourke and Quentin Skinner (Cambridge: Cambridge University
Press, 2016), 115-116. Although the significance of this distinction between sovereignty and government is not as
well-appreciated today, it was not overlooked by Rousseau’s contemporaries. See Tuck, Sleeping Sovereign, 4-5.
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heteronomously, Rousseau’s philosophy of collective self-authorship of the law introduces a
civic element. In comparison with our contemporary arrangement of legislation by
representatives, the direct involvement of each citizen in prescribing the law even appears
radically democratic. For this reason, in certain currents of democratic theory in the 1960s and
1970s, it was customary to describe Rousseau as an early theorist of “participatory democracy,”
who advocated for a high degree of popular involvement in the exercise of political power.”
This premise was also accepted by Rousseau’s liberal detractors; Habermas, for instance,
criticized Rousseau for conflating legitimation with institutionalization, and consequently
collapsing the norm of popular sovereignty into the institutional form of direct democracy.”
However, Rousseau was not a democrat at all, let alone a participatory democrat. Like
our contemporary theorists of deliberative democracy, he was highly “realistic” about the
difficulties of “overburdening” citizens with political participation.’* Notwithstanding Constant’s
famous portrait, Rousseau did not understand his project as an attempt to revive the “liberty of
the ancients,”’® but rather as a way of “taking men as they are”’®—which is to say, as Lockean

proprietors:

72 carole Pateman, Participation and Democratic Theory (Cambridge: Cambridge University Press, 1970), 22.

& Jurgen Habermas, Communication and the Evolution of Society, trans. Thomas McCarthy (Boston: Beacon Press,
1979), 185-186. See also Jean Cohen and Andrew Arato, Civil Society and Political Theory (Cambridge: MIT Press,
1992), 8n22.

74 For some characteristic statements of this view, see Cohen and Avrato, Civil Society and Political Theory, 451;
Jirgen Habermas, “Appendix I: Popular Sovereignty as Procedure,” in Between Facts and Norms: Contributions to
a Discourse Theory of Law and Democracy, trans. William Regh (Cambridge: MIT Press, 1996), 473; “Three
Normative Models of Democracy,” Constellations 1, no. 1 (December 1994): 7.

£ Benjamin Constant, “The Liberty of the Ancients Compared with that of the Moderns,” in Constant: Political
Writings, ed. and trans. Biancamaria Fontana (Cambridge: Cambridge University Press, 1998), 317-319.
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Too small to compare yourselves to anything, stay within yourselves, and do not blind yourselves
about your position. Ancient Peoples are no longer a model for modern ones; they are too alien to
them in every respect ... You are neither Romans, nor Spartans; you are not even Athenians.
Leave aside these great names that do not suit you. You are Merchants, Artisans, Bourgeois,
always occupied with their private interests, with their work, with their trafficking, with their gain;
people for whom even liberty is only a means for acquiring without obstacle and for possessing in

safety.”

For this reason, it is more instructive to contrast Rousseau with Aristotle than with Locke. While
Avristotle described the principle of democracy as a matter of ruling and being-ruled in turn,”®
Rousseau described his social contract as an arrangement in which one is placed in a double
relation, being simultaneously a citizen and subject.” The meaning of citizenship for Rousseau
was very different than it was for Aristotle. While Aristotle described the citizen as a participant
in government, for Rousseau the citizen was an author of law.%° Although the double relation of
citizenship and subjection resembles the reciprocity of ruling and being-ruled, Rousseau
followed the liberal tradition in centring politics on the juridical, on problems of sovereignty and

law, rather than on participation and the exercise of power.

77 Jean-Jacques Rousseau, Letter to Beaumont, Letters Written From the Mountain, and Related Writings, ed.
Christopher Kelly and Eve Grace, trans. Christopher Kelly and Judith R. Bush (Hanover: University Press of New
England, 2001), 292-293. This choice of selection is borrowed from Richard Tuck’s exposition in The Sleeping
Sovereign.

'8 Avristotle, Politics, bk. 6, ch. 2, 1317a40-1317b16.

79 Rousseau, Social Contract, 149.

80 Aristotle, Politics, bk. 3, ch. 1, 1275a22-33; Rousseau, Social Contract, 149; see also Manin, Principles of
Representative Government, 29-30. Fascinatingly, this shift from self-government to self-legislation in political
thought is mirrored in the development of moral philosophy. See J. B. Schneewind, The Invention of Autonomy: A
History of Modern Moral Philosophy (Cambridge: Cambridge University Press, 1998), 483, 513-515.
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A recent study by Richard Tuck finds that Rousseau, and the modern understanding of
democracy in general, have inherited Bodin and Hobbes’ distinction between sovereignty and
government.! Unlike in the ancient political imaginary, which simply described power as
supremacy (kurion),®? Hobbes thought it was necessary to distinguish the right from the exercise
of sovereign power, arguing that a citizenry need not participate in the day-to-day activities of
governing, but could instead be likened to a sleeping sovereign who retains his title to power
even during periods of inaction.®® Although Rousseau’s account is different from Hobbes” in that
here citizens do not forfeit their sovereignty to a prince, this is not to say that his political
philosophy was democratic. He defined democracy not in terms of popular sovereignty or
legislative power, but instead as a form of government or executive power in which all citizens
participate in the exercise of power as magistrates,®* arguing that this type of government is
unnatural, that it has never existed and never will, and that it would only be fit for a people of

gods:

81 Tuck, Sleeping Sovereign, X.

82 Given the highly specialized meanings of the latter, it is anachronistic to translate kurios as sovereignty. For
instance, see the Glossaries of T. A. Sinclair and Trevor J. Sanders’ translation of Aristotle’s Politics, 494, 501.
Bodin was quite correct to argue that ancient writers had said almost nothing on the subject. See Bodin, On
Sovereignty, 46-50.

8 Tuck, Sleeping Sovereign, 10-14, 89, 94. Although a distinction between government and sovereignty cannot be
found in ancient political reflection, one could argue that it is implicit in the division of labour between the
legislative body, the assembly (ekklesia) and the council (boulé) of 500. In any case, the Athenian demos did not go
to sleep when the council discharged administrative functions, but rather “awoke” in a different guise; while in the
assembly, where all citizens were present, the rule of the demos appeared as the rule of everybody, in the council,
which was selected by lot, the rule of the demos appears as the rule of anybody.

84 Rousseau, Social Contract, 173, 178. See also Letters from the Mountain, 257. Norberto Bobbio argues that
democracy is compatible with liberalism if the former is understood in a juridical or procedural sense as “popular
sovereignty.” But this is precisely what Rousseau denies in associating popular sovereignty with republican
legitimacy and democracy with a governmental form in which all citizens act as magistrates. See Liberalism and
Demacracy, trans. Martin Ryle and Kate Soper (London: Verso, 1990), 31, 37.
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Taking the term in the strict sense, a true democracy has never existed and never will. It is
contrary to the natural order that the majority govern and the minority is governed. It is
unimaginable that the people would remain constantly assembled to handle public affairs; and it is
readily apparent that it could not establish commissions for this purpose without changing the
form of administration .... Were there a people of gods, it would govern itself democratically. So

perfect a government is not suited to men.%

Rousseau’s celebrated critique of representation only applies to the representation of
sovereignty; in matters of government, he thought an apparatus of representation was desirable.®
At this point, it becomes clear that Rousseau was no advocate of participation, either in
Aristotle’s understanding of it or in that of the participatory democrats of past decades. Unlike
the Athenian citizen, for whom democracy was identified with an equal entitlement to speak in
public (isegoria),®” Rousseau’s citizen was mute, “deliberating” only in the solitude of his
heart.28 And again, unlike the participatory citizen imagined by Carole Pateman, C. B.
Macpherson, and Avristotle,® Rousseau’s republican citizen does not exercise power but only
authors the law.

But what does this authorship entail? In a curious reversal of Aristotle, who described the

law as “intelligence without appetition,” Rousseau insisted that “legislative power is the heart of

8 Rousseau, Social Contract, 180.

8 Ibid., 198-199.

M. 1. Finley, Democracy Ancient and Modern (New Brunswick: Rutgers University Press, 1985), 19; Wood,
Democracy Against Capitalism, 215.

8 Rousseau, Social Contract, 172, 203-204. The connection between modern philosophies of sovereignty and
hostility to deliberation is deep, and in no way originates with the opposition between democracy-as-sovereignty and
the liberal “government by discussion” presented by Schmitt. Rousseau’s critique of the talkative ancient democracy
in his Discourse on Political Economy is borrowed almost verbatim from Hobbes, who contended that “a
democracy, in effect, is no more than an aristocracy of orators.” See Tuck, Sleeping Sovereign, 140n33.

8 Avristotle, Politics, bk. 3, ch. 1, 1275a22-33; C. B. Macpherson, The Life and Times of Liberal Democracy
(Oxford: Oxford University Press, 1977), 93-115; Pateman, Participation and Democratic Theory, 22-44.
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the state,” while “the executive power is the brain.”*® It would appear then that sovereignty, a
will that speaks in laws, stands at the apex of political life, and the loss of common access to the
exercise of power has been recompensed with a form of legislative competence that, in the
modern political imaginary, is relatively more significant. It is as though the modern republican
has exchanged the ancient kratos®! and isegoria for autonomy. So to put the question differently,
what does autonomy entail? In fact, Rousseau’s understanding of the authorship or self-
prescription of the law is minimalistic. Even insofar as he co-constitutes the sovereign, the role
of the citizen is not particularly involved. In contrast to the Athenian democracy’s principle
according to which “anyone who wishes” (ho boulomenos) may take the initiative of proposing a
law,%2 Rousseau’s subject of autonomy was not invited to formulate, but only to ratify,
legislation. In the ideal republic outlined in his “Letter to the Republic of Geneva,” he wrote that
he would “search for a country in which the right of legislation was common to all citizens,” but
further stipulated that “I would have desired that, in order to stop the self-centred and ill-
conceived projects and the dangerous innovations that finally ruined Athens, no one would have
the power to propose new laws to his fancy; that this right belong exclusively to the magistrates,”

and that, consequently, private individuals must simply be “content to give sanction to the

% Avristotle, Politics, bk. 3, ch. 16, 1287a23-31; Rousseau, Social Contract, 194. In his Discourse on Inequality,
Rousseau put the point even more forcefully, arguing that “it was not the magistrate but the law that had constituted
the essence of the state” (75).

a Contrary to the common suspicion that democracy was hamed by its opponents, Josiah Ober argues that the
kratos in demokratia should be understood not as majority rule (power-over), but instead as capacity to do things
(power-to). This is consistent with the ancient understanding of citizenship as participation (as opposed to legislative
competence or the enjoyment of a catalogue of rights). See “The Original Meaning of ‘Democracy’: Capacity to Do
Things, not Majority Rule,” Constellations 15, no. 1 (March 2008): 3-9.

92 Manin, Principles of Representative Government, 15-16.
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laws.”®3 In this way, the entire juridical dimension—which, for Rousseau, was the substance of
republican sovereignty—is collapsed into the volitional moment of consent.%

Contrary to the liberal criticisms of a proto-Jacobin or “totalitarian” general will,
Rousseau’s concept of sovereignty effects a privatization and attenuation of democratic power.*®
It is not difficult to see how a juridical understanding of political life excludes a wide variety of
political action: the common exercise of power, deliberation in public, and even the formulation
of law are displaced by a Hobbesian commonwealth of consent. Although in his Social Contract
Rousseau unequivocally distinguished the impossibility of democratic government from the
“republican” and therefore legitimate sovereignty of the general will, in his “Letters from the

Mountain,” he described the latter arrangement as democratic.® Eager to forget the non-

democratic origins of modern political forms, democratic theory has never looked back.

% Jean-Jacques Rousseau, “Letter to the Republic of Geneva,” in Jean-Jacques Rousseau: The Basic Political
Writings, ed. and trans. Donald A. Cress (Indianapolis: Hackett, 1987), 27-28.
% Urbinati, Representative Democracy, 76-78.

% This reading presents Rousseau as a liberal natural lawyer writing in the tradition of Bodin, Hobbes, and Locke.
However, it must be acknowledged that especially in his earlier works (see especially his Discourse on Inequality),
Rousseau was critical of the anthropological premises of natural law. This early critique centres on the concept of
perfectibilité, the idea that not only is man situated in history, but history is situated in man. Natural lawyers from
Hobbes onwards attributed the qualities of human beings in modern commercial societies to human beings as such
in their natural state. Against this representation of nature, Rousseau emphasized that human beings changed along
with the historical circumstances in which they found themselves. In the opening passages of his Social Contract, he
initially bracketed the dimension of perfectibilité, choosing to “take men as they are” (which is to say, as modern
day bourgeois). However, the sections of the book discussing the Legislator (bk. 2, ch. 7) and Civil Religion (bk. 4,
ch. 8) reveal that he did not remain consistent in this respect, and that even in this more liberal work there remains a
trace of the classical politics of perfectibilité and soulcrafting. Apparently, Rousseau was not entirely convinced of
his own argument that the resources of legal form would be sufficient to harmonize private utility with public right.
% Rousseau, Letters from the Mountain, 254. See also Tuck, “Democratic Sovereignty and Democratic

Government,” 116.
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Consenting to be Governed

Liberal political orders did not only draw on the norm of consent to legitimate the
relatively permanent institutions of law and the state. This norm also affected the method of
selecting officials employed in modern regimes. Not only the legal, but also the governmental
structure was subjected to the juridical norm of consent.

In The Principles of Representative Government, Bernard Manin raises a question that is
both profound and obvious: why did modern representative republics choose to use election,
rather than sortition, to allocate public offices? Although it is often described as a “direct
democracy,” the Athenian democracy did not allocate every task and decision to the demos
assembled on the Pnyx. While Aristotle described the direct institution of the assembly (ekklesia)
as the supreme (kurion) body of the democracy, he described the council (boule) of 500, which
was selected by lot, as being “of all offices the most democratic.”®” The Athenians employed
both sortition and election to allocate public offices, but whether the account comes from a
philosopher or a democrat, ancient sources were unequivocal in associating sortition with
democracy and election with aristocracy or oligarchy. The aristocratically-inclined Aristotle, for
instance, stated that “the filling of offices ... by lot is regarded as democratic, by selection
oligarchic.”%

While the meaning of the enigmatic institution of sortition need not concern us here, its

association with democracy is significant. This association was not forgotten in the modern age.

Both Montesquieu and Rousseau recalled not only that democracy was associated with the

97 Aristotle, Politics, bk. 6, ch. 2, 1317b17-1318a2.
98 |pid., bk. 4, ch. 9, 1294a35-1294b13.
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appointment of offices by lot, but also that election was an aristocratic institution.®® Why then
did the architects of modern political orders never seriously consider sortition as an alternative to
election? Manin argues convincingly that this could not have been only a prudential matter.
Many of the polities in which sortition was passed over in silence in favour of election were
neither more populous, more extensive, nor more administratively complicated than the ancient
democracy.'® We also know that these architects had no intention of establishing democracies.
This label was only applied to the institutions of representative government after the fact; at the
moment of their conception, the framers contrasted their designs with the ill-reputed ancient
democracy candidly.'* Nevertheless, despite the aristocratic sentiments of the framers, modern
liberals were more beholden to a norm of equality than ancient aristocrats, and did not wish to
simply re-establish the feudal society of orders. It stands to reason that sortition might have
received more consideration than it did.

However, Manin points out that although it is less consistent with the norm of equality
than sortition, election can do something that the allocation of offices by lot cannot: election can
be interpreted as an expression of the consent of the governed.%? Both the modern state and
modern representative government are premised on the individualistic norm of consent, and in
both arrangements the people are first atomized and then recomposed on another level.1% In
much the same way that the Hobbesian covenant is the occasion for subjects’ consent to the

institution of sovereignty, election is the occasion for electors’ consent to be governed. From a

99 Charles-Louis de Secondat Montesquieu, The Spirit of the Laws, ed. and trans. Anne M. Cohler, Basia C. Miller,
Harold S. Stone (Cambridge: Cambridge University Press, 2000), bk. 2, ch. 2; Rousseau, Social Contract, 207.
100 Manin, Principles of Representative Government, 8-9, 81-83.

101 see for instance James Madison, Federalist No. 10, in The Federalist Papers, ed. George W. Carey and James
McClellan (Indianapolis: Liberty Fund, 2001).

192 Manin, Principles of Representative Government, 83-86, 92.
103 Bobbio, Liberalism and Democracy, 29.
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juridical perspective, election is like a social contract in miniature where the form of legitimacy
conferred by the covenant is periodically reiterated.’** In the same way that Rousseau imagined
the citizen as a ratifier (which is to say, a consenter-to) legislation rather than as a governor, the
use of election assumes a different form of political equality and citizenship than the allocation
of offices by sortition. While in the latter case, citizens are considered equal in their entitlement
to act as participators in government, in the former case citizens are imagined as being equal in

their entitlement to legitimate the rule of their superiors.%®

Consent as a Norm

While Rousseau relegated democracy to the moment of consenting to the law, in
Immanuel Kant’s proceduralist concept of popular sovereignty this moment disappears
altogether. Much like Rousseau, Kant argued that only a “republican” constitutional form is
legitimate.'®® And exactly like Rousseau, he identified the republican constitution with the

legislative state, an arrangement in which all subjects stand in a relation of legal equality to a

104 In fact, this arrangement in which the governed consent to the rule of their governors precedes the legitimation of
the state by consent; although it was not paired with any elective procedure, quod omnes tangit was often a
understood as a norm of consenting to “representatives” (in the medieval sense), but never as a means of consenting
to the institution of an entire principality. See Manin, Principles of Representative Government, 88.

105 1bid., 92. In addition to this juridical dimension, political representation also involves both a sociological and a
procedural dimension. Election does not only realize the juridical norm of consent, it also performs the sociological
function of selecting officeholders on the basis of a “principle of distinction,” and the procedural function of
establishing a relation of responsiveness between electors and elected facilitated by competitiveness among the
elected. This sociological function of election (which is no different in modern than in ancient aristocracies) is also
discussed in Chapter 4 of Manin’s Principles of Repres