THE OLD PEOPLE ARE THE SONG, AND WE ARE THEIR ECHO:
RESURGENCE OF WSANEC LAW AND LEGAL THEORY

ROBERT YELKATTE CLIFFORD

A DISSERTATION SUBMITTED TO THE FACULTY OF GRADUATE STUDIES
IN PARTIAL FULFILLMENT OF THE REQUIREMENTS FOR THE DEGREE OF
DOCTOR OF PHILOSOPHY

GRADUATE PROGRAM IN LAW
YORK UNIVERSITY
TORONTO, ONTARIO

September 2022

© Robert YELKATTE Clifford, 2022



Abstract

This dissertation attends to pressing questions of strategy and tactics in relation to Indigenous
law revitalization in the context of the climate crisis. Grounded in my own WSANEC legal
order, I provide an accounting of the context in which the resurgence of WSANEC law is
occurring, and clarity regarding what we hope to accomplish with the revitalization of WSANEC
(and more broadly, Indigenous) law, both locally and in response to global climate crisis. Doing
so prompts questioning of the very foundations of Canadian constitutionalism, and indeed, our
most basic ideologies and conceptualizations of our place and relationships within the world.
From a position that our theory and methodology of Indigenous law revitalization, and our
diagnosis and approaches to the climate crisis must be intricately entwined and mutually
reflective, the dissertation sets out to argue that nothing short of a fundamental reimagining of
our relationships within the world, and thus the social, legal, political, and economic structures
those relational understandings condition, is required. For example, I offer a critique of
capitalism not simply as an economic system, but as a way of understanding and organizing our
relationships and place within the world.

Approaching such encompassing questions requires the creation of conversations across
fields such as Indigenous law, critical Indigenous studies, and political ecology. Since the work
of Indigenous law revitalization must avoid pan-Indigenous abstractions, I begin by examining
the nature of my own WSANEC legal order, on its own terms, including the ways in which it
reflects and generates out of the values, lands, waters, and worldviews of the WSANEC people.
Beyond that I demonstrate how the revitalization of WSANEC law, and the tools and actions that
might be used to further that objective, are entangled within the relational dynamics of settler
colonialism. Further complicating matters is the reality that WSANEC law, and the
responsibilities and obligations it entails, including to the land and more-than-human world, are
also immersed in the dynamics and diffuse harms (spatial and temporal) of global climate crisis.

I explore the connections between Indigenous law revitalization, settler colonialism, and
climate crisis most directly through two chapters centered around the themes of property,
dispossession, and jurisdiction. One chapter focuses primarily on land, examining specific and
ongoing processes of land dispossession within WSANEC territory, turning then to a critical

examination of the Tsawout First Nation’s efforts for #LandBack through a BC Supreme Court



claim and the challenges presented in efforts to uphold WSANEC legal responsibilities to those
lands. The following chapter shifts attention to the marine environment, specific processes of
jurisdictional dispossession of WSANEC ocean territory, and a critical examination of tools such
as National Marine Conservation Area Reserves and Indigenous Protected and Conserved Areas,
including the potential openings and jurisdictional barriers that present themselves in attempting
to implement and uphold WSANEC laws and responsibilities to the ocean and other beings who
call it home. Together these chapters also highlight aspects of the tension and balance between
pursuing various resurgence and reconciliation-leaning approaches, particularly their potential
advantages and disadvantages given the context of climate crisis and in light of my critiques of
capitalism.

Guided by WSANEC law and the responsibilities and obligations it entails, how might
we navigate ongoing dynamics of settler colonialism and climate crisis? While some form of
“decolonized” relationship with Canada seems necessary but insufficient within the context of a
global climate crisis, what would actually be required to meaningfully respond and reimagine
healthy relationships between all beings? Will forms of state-delegated authority, such as co-
management agreements, or forms of “green capitalism”, such as market measures or carbon
offsets for Indigenous-led conservation, ever suffice to address our longstanding, and yet
continually unfolding, predicaments of settler colonialism and climate crisis? As I argue for a
more foundational re-imagining of our relationships and place within the world, my analysis also
reveals that we are not left groundless in this re-imagining as we can draw upon the wisdom and

practices housed within our respective Indigenous traditions.
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CECEAT SELI — “a life of dignity”
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EN SW SELAWE — “the one you are poor for; I am your pitiful one”
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HiISWKE — “thank you”
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QEN,DOLES - “smooth round stone”

QOLEW - “chum salmon (or dog salmon)”

SCANEW — “the working; salmon; Salmon People”
SCENA L - “an adopted child”

SDIU,LEE — “prayer”

S,ELWAAN — “elder, advisor, or oldest person in the family”

SENCOTEN — “meaning my mouth; the Saanich language”

SHELIS — “the hole at the end of a reef-net; coming from SHELI, meaning soul of life spirit”

SIAM — “to be respected, or high class”

SKALS — “beliefs / laws”

SKELALNEW - “the bad people put away; large fir tree”
SKELE,ECEN — “cedar or fern dance society”

SLEQAI — “dunegrass”

SMIET — “deer”

SOL — “road, trail, path, or way”

S,OXHELI — “sacred teachings of life”

SPA,ET — “black bear”

SQOL,WES — “a parent or sibling of one’s son-in-law or daughter-in-law”
SWALET - “reef-net location; reef-net fishery; reef-net; reef-net gear”
SXE,ANEW - “bullfrog; large frog”

SXIXI — “mask dance society; participant in the mask dance society”
SXOLE — ““a reef net”

SYELMEWCES - “hand rattle society”
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SIYEE - “older sibling”

SWIST — “where we paddle to, to sustain our way of life”

SWOMETs TTE SELSELI ¢SI SCENNE — (“ancestral beds of the lives within the sea”)
FEKI — “sockeye salmon”

TENEKSEN — “mallard, or earth-nose”

TEXTAN — “one’s inheritance; sacred society or societal birthright one belongs to”
TESIP — “licorice fern”

TETACES — “islands, or Relatives of the Deep”

W - “breath of the people”

WEXES — “small frogs, peeper; March (the Moon of the Frog)”

WILNEW — “person (and Indigenous or First Nations person)”

WSANEC — “the emerging people”

XAXE ENE(C — “sacred place”

XALS — Creator or The Transformer

XPA — “western red cedar”
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Glossary of SENCOTEN Place Names

CUAN - “each end; in reference to mountains on each end of island” (Saltspring Island)
E,HO — “did you hear; burial ground” (Bridge Trail Park between North and South Pender)
KELJLEWEL - “norther tip of EEL,TOS” (North tip of James Island)
EAU,WELNEW - “place of healing or place of refuge” (Mount Newton)
LEEL,TOS — “splashed on the face” (James Island)

MA,LEXEE - “Malahat Reserve” (Mill Bay)

PKOLS — “white rock” (Mount Douglas)

QENELEL — “looking into the groin” (Mount Finlayson)

S,CUAN — “one on each end” (Mount Tuam)

S,DAYES — “wind drying; referring to drying salmon” (Pender Island)
SELEKTEL — “the splitting stream” (Goldstream River)

SISCENEM — “sitting out for the pleasure of the weather” (Halibut Island)
SNIDCEL - “place of the blue grouse” (Tod Inlet)

SMOKEC — “bluff” (point Roberts)

STOLZEL — “place way out” (San Juan Island)

STAUTW — “houses raised up; Tsawout Reserve” (Saanichton Bay)
SXIXTE — Pelkey family reef-net site (Bedwell Harbour)

SXOXIEM - “still waters” (Willis Point)

TEKTEKSEN — “long nose” (East Point on Saturna Island)

TEUXALEC — “giant; refers to a story at this place” (James Island sandbar)
TIXEN - “sandspit” (Cordova Spit)

WE,CE,CE or WCECECE - “creek at Tod Inlet; imitates sound” (Tod Creek)
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WEN,NA,NEC — “facing WSANEC” (Fulford Harbour)
WIJOLELP — “place of maple leaves; Tsartlip Reserve” (Brentwood Bay)
XEL,ISEN — “lost middle” (Canal between North and South Pender)

YOS — “caution” (Mount Jeffery)
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PART I



Chapter One
From Where I Speak

HiISWKE NECE XAXE FITEE SIAM. HISWKE MEQ ZEN SCZA ALE E TIA TENEW.
HISWKE MEQ TTE SILE C,SE LA,E TTE NOS SPWELLO. TXINET TOLW ALE E TIA
TENEW. T'INET TOLW I, ZENANET TOLW LTELAT E T¥TE [Y, SOL. IYES ETE MEQ

¢ENs SCA. MEQ CENs LA, TEN E TTE TENEW I, TTE A,LENENEC £TE. MEQ TTE
XAXE FITEE SNANET LTE: EAU,WEL,NEW, SPA,ET, SNAKE, PKOL,S, WSANEC I,

WSA,SENEC I, W,MIETEN 1,YOS. U, MEQ LELANEN SW HALE. MEQ U, NEZILYE
SLI,AAM. A MEKT NE SDIU,LEE LA E TTE XAXE E TIA ANEC. QENT TTE NE
SCALECE, QENT MEQ TTE NE SWELOKE. MEQ OL TTE NE NENNENE I, TFE NE
STOLES I, MEQ TTE STETLCEN, I TTE NE SEA,EE I, TTE NE SNATWEN I, SNENA,EN.
HISWKE SIAM E TTE S,JESENEC I, MEQ TTE TELETOTELNEW, I, SETEN COLEK I,
TTE SISEC I, MEQ DENO,EN TTE KO, I TFE TEALSE. CEK TTE SCEN,NE I, TTE
SDACEN I MEQ TTE TELETACES. LELANEN SW NECILYE SLI,AAM. MEQ I,ZELEN, I,
QELENSEN I, TTE JESKEN. TW SEEWAE SW TTE SCACEL MEQ U ENINEE.
CANEUEL, I CA ¢ENTOL I, STENIST TOLW E TTE [Y, SOL E TIA ANE(Z. HELIT SW
XAXE FITEE SIAM EN SCA TTEN SHUCISTENs I, TFEN SOXHELI. MEQ TTE NE
SCALECE (STOLZEL, 2004).

Thank you high respected one, sacred spirit. Thank you for everything you have made on the
Earth. Thank you for grandmother and grandfather four winds. Take pity on us the ones you left
on this Earth. Take pity on us and help us take a good path on Earth. We are happy for
everything you made on Earth and our homeland. All of our sacred mountains: Mt. Newton,
Bear Hill, Mt. Tolmie, Mt. Douglas, the whole of Saanich and the little Saanich Mountain. All of
you listen, all of your respected spirits. Listen to me respected hono(u)rable ones. Bring my
prayer to the Great Spirit today. Look after my relatives. Look after my brothers, sisters, my
children, my partner, all my nieces and nephews. My in-laws and my brother and sister in-laws
and thank you respected one for the entire showing of things. All of the animals walking in the
hills in the forest, salt water, ocean, and the lakes and all islands. Listen all of my respected ones
all the ones flying, Bald eagle, Golden Eagle. Let there be peace amongst us today. Work
together with one another. And move us forward on a good path today. Let your sacred
teachings and environment laws live. All my relations.

STOLCZEE, 2004

1. Structure
Having opened with a SDIU,LEE (prayer), WSANEC protocol dictates that next you understand
who I am and where I come from. To do so is to understand that I speak from a web of

relationships that shape the words I share and the contributions I offer. In expectation of standard

1 STOLCEE, 2004, quoted in Renee Sampson, WIALKEN NE SKAL: SXESTELISITE s SENCOTENAuro-ethnogmphy, (M.Ed. Thesis, University of Victoria, 2014) [unpublished]

[Sampson, Auto-ethnography) at 7.



academic conventions whereby I immediately introduce the central problem or inquiry of my
work, followed by a sketch of the arguments to follow, some readers may find this apparent lack
of structure somewhat disorienting. I ask you to bear with me because what I offer is not
unstructured, but rather, is an introduction to a different structure. Since this structure may be
new to you, I take the time not only to offer a SDIU,LEL and to introduce myself and where I
come from, but also to explain in some detail why that matters and how it is part of WSANEC
law. Such a structure honours one of the central contributions of this work, which is to begin
understanding the nature of WSANEC law on its own terms, as well as what is at stake in its
revitalization.

My contributions in regard to understanding the WSANEC legal order fall squarely
within the field of Indigenous law. Yet, the potential disorientation my adherence to this
alternative structure might induce also foreshadows a broader contribution I make, which is that
both the meaningful revitalization of Indigenous law and the necessary actions and orientations
required in mitigating climate crisis require not only an openness to questioning foundational
structures of Canadian law and constitutionalism, but indeed, even our most basic understandings
of our relationships and place within the world. Beginning with a SDIU,ILEL and the structure
that follows therefore not only honours a willingness to think, act, and feel our way to a deeper
understanding of WSANEC law, but also offers and orientation toward healthier relationships

and the more-than-human world that seems necessary in the context of climate crisis.

2. SDIU,LEL (Prayer)

In WSANEC the work of governance is opened with a SDIU,ILEE. A SDIU,LEL sets the tone for
the work that is to be undertaken, and seeks guidance from both the Creator and our ancestors. It
gives thanks “for all the things XALS the creator has given us on this Earth in this life.”? It opens
our minds and starts our work with a pure heart. Beginning in this good way is essential to the
outcome of the work being undertaken. A value we are taught as WSANEC WILNEW
(WSANEC people) is that the thoughts, intentions, and feelings we bring to our work not only
affects, but also stays with and becomes a part of the product of the work itself. A positive

outcome to any work therefore requires coming to it with a good heart and mind.

2. Ibid. at 8.



My Auntie Belinda Claxton shared these teachings with me while we harvested cedar
together at EAU,WELNEW, our sacred mountain. In reading the work of SXEDTELISYE,
Renee Sampson, I am reminded that a dissertation is also work that should be opened with a
SDIU,LEL.? This dissertation is not merely about WSANEC law, but is an embodiment, and my
own process of better understanding WSANEC law in my effort to promote its revitalization. I
hope for positive outcomes through this work. So, it is with hope, an open mind, and a good
heart, that I come to undertake this research and writing.

To expand upon the notion of prayer given above, I wish to introduce SDIU,LLEL as a
legal concept in WSANEC law. Hadley Friedland defines a legal concept as “a legal
categorization that triggered (or triggers) collective reasoning processes and felt obligations
within broader Indigenous legal traditions.”* Within WSANEC law there is an obligation to open
acts of governance with a prayer. The person(s) giving the prayer is (are) usually a hired
speaker(s) - certainly the case at larger and more formal events - or someone who has been asked
by an organizer of the event to provide a prayer. The SDIU,LEL is usually given by an elder,
spiritual leader, or recognized speaker. As described above, the SDIU,LEL sets the tone and asks
for guidance in the work to be undertaken. It functions with the intent to create a collective
respect or atmosphere between those engaged in the process, and to guide the structure and
manner of engagement between participants.

It is important that the SDIU,LELE happen at the outset of the gathering, before the work
of governance begins. I have made this misstep before, during the first day of the WSANEC law
field course I taught through the University of Victoria, Faculty of Law. I knew to begin with a
SDIU,LEL, and had invited a speaker, Scott Sam, to give a prayer and to drum a welcome song
for the group of students beginning the class with me. I stood to introduce myself and to invite a
prayer, but in the moment, I began to speak of the course, what it was about, and how excited I
was to be a part of it. After my (albeit short) talk, I introduced and called upon Scott Sam. I
realized my mistake, and was also gently reminded by my cousin, Lorne Underwood, that I had
kept our invited speaker waiting as I failed to open the space to begin with a prayer. In correcting
my missstep I made an apology to Scott Sam, and later pointed out and acknowledged my

mistake to the class.

3 Ibid.
4. Hadley Louise Friedland, The Wetigo Legal Principles: Cree and Anishinabek Responses to Violence and Victimization (Toronto: UTP, 2018) [Friedland, The Wetigo] at 38.



As a legal concept, beginning with a prayer is an act that foregrounds relationships with
the Creator, and connects the work being done with the spiritual realm. It “triggers collective
reasoning processes and felt obligations” with the Creator.> As Anishinabeg scholar, Aimée Craft,
describes in regard to Anishinabe law, “The Anishinabe define their obligations and
responsibilities in terms of relationships [and] the first of these relationships is between the
Anishinabe and the Creator.”® Followed by relationship with the Creator is that with Mother
Earth, and then with air, winds, animals, plants, and the like.” “These relationships exist between
all things at all times.”® As Craft continues, she notes that “relationships thus define the roles of
each living thing in this creation. In turn, the obligations and responsibilities come from our role
in creation.” In speaking directly to the negotiation of Treaty One, Craft argues that, through
adherence to Anishinabe protocols and ceremony, the Anishinabe and Crown representatives
came to treaty agreements with “the Creator as a third party, [meaning that] the Anishinabe view
the treaty relationship as sacred.”'® While WSANEC law differs from Anishinabe law, it is useful
to consider how spirituality and the legal concept of SDIU,LLEE frames the work of governance
that follows it.

Opening with a SDIU,LEL is a legal practice that is foundational to all other operations
of governance. In Canada we are accustomed to hearing national anthems to begin proceedings,
or in courtrooms to witnessing oaths and solemn affirmations as part of the work of law.
Typically, these are thought of as procedural, as opposed to substantive, elements of the law.
Within WSANEC law, however, the spiritual dimension and content of the SDIU,LEL traverses
the boundary between legal process and substance. Certainly, opening with a SDIU,LEL is seen,
and spoken of, as a protocol within WSANEC governance. The English Oxford Dictionary
defines protocol as the “official procedure or system of rules governing affairs of state or
diplomatic occasions.”!! Yet, beginning with a SDIU,IEL is meant to structure and bear directly
upon the substantive work of governance to follow. Again, turning to Craft and her work with

Treaty One, she writes that “the mutual reliance of the treaty parties on Anishinabe protocols, or

5. Ibid.

6. Aimée Craft, Breathing Life Into the Stone Fort Treaty: An Anishinabe Understanding of Treaty One, (Saskatoon: Purich Publishing, 2013) [Craft, Stone Fort Treaty] at 70.
7. Ibid.

8. Ibid.

9. Ibid. at 71.

10. Ibid. at 81.

11. Oxford University Press, Lexico Online Dictionary, 2019 s.v. “protocol”.



procedural laws, invoked substantive normative expectations on the part of the Anishinabe.”!? In
WSANEC law, beginning with a SDIU,LEE, while potentially viewed as protocol, or procedural
law, also invokes substantive normative expectations regarding how those present will interact
with one another, the intentions they bring to the work being done, and ultimately, the quality
and content of the work completed.

In Canadian law, a procedural oath to God, when undertaken in times of more prominent
religious adherence, perhaps had similar intentions in that the procedure of giving an oath was
meant to ensure truthful information was given, and thus to have direct bearing upon the
substantive outcome and application of substantive law. In a largely secular society, the
procedural element of swearing an oath or solemn affirmation loses much of its significance. As
will be seen in the case of WSANEC law, the framework through which WSANEC law remains
intelligible is in connection with WSANEC beliefs, worldviews, and values. As such, beginning
with a prayer is not seen as purely procedural. In fact, as my late grandfather, Earl Claxton Sr.,

2913

taught, we do “everything with a prayer”'” - whether it is walk in the forest amongst our

relatives, or take a fish for food. Ultimately, a SDIU,LEL is a WSANEC legal concept that

triggers a variety of “collective reasoning processes and felt obligations.”!*

2.1. The Role of Belief (or Cosmology)
Prior to moving on it is worth foreshadowing the ways in which WSANEC cosmology informs
our understanding of WSANEC law. The WSANEC legal order is deeply connected with
WSANEC culture and beliefs. The connection between law and culture is true of all legal
traditions.!> Law is always embedded within a broader cultural context,'® which suggests not
only that you cannot separate the two, but that believing you can risks distorting our

understandings of both law and culture.!” As such, my understanding is that one cannot bracket

12. Craft, Stone Fort Treaty at 71.

13. Earl Claxton Sr. & Ray Sam, Everything with a Prayer: SCI NONET (The Song of Our Beliefs), (Saanich: Tsawout First Nation) [Draft in authors personal possession].

14. Friedland, The Wetigo at 38.

15. Lawrence Rosen, Law As Culture: An Invitation (Princeton: Princeton University Press, 2006) [Rosen, Law as Culture).

16. Rosen expands on this point: “But context is crucial: When we hear a court speak of the “conscience of the community,” “the reasonable man,” or “the clear meaning of the
statute,” when we watch judges grapple with parenthood as a natural or functional phenomenon, or listen to counsel debate whether surrogate motherhood or a frozen embryo
should be thought of in terms of “ownership,” we know that the meaning of these concepts will come not just from the experience of legal officials or some inner propulsion of the
law but from those broader assumptions, reinforced across numerous domains, that characterize the culture of which law is a part.” /bid. at 6-7.

17. Ibid. at xii. He writes: “Indeed, it is to suggest that law is so deeply embedded in the particularities of each culture that carving it out as a separate domain and only later

making note of its cultural connections distorts the nature of both law and culture.



cosmology or worldview when seeking to understand WSANEC law. In fact, as I was taught, in
the SENCOTEN language'® we can interpret the word SKALS as meaning both beliefs and laws.
My positioning on this point has implications. Hadley Friedland and Val Napoleon have
done significant work in enhancing the accessibility of Indigenous law through their legal
synthesis methodology.!” In her work, The Wetiko Legal Principles: Cree and Anishinabek
Responses to Violence and Victimization, Friedland opts to “bracket the bigger cosmological
questions in the interests of accessibility to the legal principles” surrounding the Wetiko, and
their application in Cree law to child victimization.?° The nature and subject matter of her inquiry
allow her to more easily undertake this bracketing of cosmological understanding. Yet, her
choice to bracket cosmology goes beyond undertaking her specific research project and
references an important point about the accessibility of Indigenous law, to both Indigenous and
settler peoples seeking to understand these legal principles. She writes, “many Indigenous people
today are not growing up, entirely, or at all, within the cosmology that [some] argu[e] is a crucial
component to properly understanding the wetiko concept.”?! Of course, the same point can be
made regarding the even smaller number of Indigenous peoples growing up with, or obtaining, a
western legal education, on which the legal synthesis methodology hinges. Nonetheless, the
important and larger point Friedland is making reflects the need to make Indigenous legal
principles workable, and therefore applicable, within communities. To that extent, Friedland
“do[es] not mean to minimize the importance of understanding the broader cosmology of a legal
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tradition,”** and specifically recognizes “why it is so important to build a Cree legal
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pedagogy.
The central impetus of my work is to better understand the WSANEC legal order?* and

how it works, “on its own terms.”?® For that, it is not possible to bracket cosmology. I recognize

18 SENCOTEN is the language of the WSANEC people.

19. Val Napoleon & Hadley Friedland, “An Inside Job: Engaging with Indigenous Legal Traditions Through Stories” (2016) 61:4 McGill LJ 725 [Napoleon & Friedland, “An
Inside Job”] for more on this methodology.

20. Friedland, The Wetigo at 48.

21. Ibid at note 152 on p. 47.

22. Ibid. at 48.

23. Ibid. at note 152 on p. 47.

24 Andrée Boisselle uses the term “legal order” to reference a self-identifying polity exercising jursdiction over a territory in a manner recognized by other neighbouring groups.
As such, various distinct legal order co-exist within a broader Coast Salish “legal tradition”. Andrée Boisselle, Law s Hidden Canvas: Teasing Out the Threads of Coast Salish
Legal Sensibility (PhD Dissertation, University of Victoria, Faculty of Law, 2017) [unpusblished] at 35 [Boisselle, Law’s Hidden Canvas). I therefore use the term Coast Salish
legal tradition to describe a number of distinct Indigenous legal orders that are anthropologically and linguistically related. In a later chapter I will also discuss how the term Coast
Salish also might risk glossing over important particularities and place-based nature of these legal orders.

25 The orientation of striving to understand a legal order “on its own terms” is exemplified in the research and reflection of Andrée Boisselle on the Sto:lo Legal order. /bid. at 17.



that my insistence on some level of cosmological understanding can create challenges in
fostering accessibility, and for our ability to make normative proclamations regarding specific
applications of WSANEC law. It is not that we cannot get there, but that more work is required
upfront. A critical first step, in my understanding, is to understand the worldview — that is, the
relational ontology — from which WSANEC law is generated and rooted within. I will return to
this theme in later chapters, arguing that relationality, properly understood, precludes
essentialism — a possible concern raised in response to my general positioning on cosmology.

I agree with Friedland about the importance of re-building, in this case, WSANEC legal
pedagogy. Many people do not grow up as immersed in WSANEC law and beliefs as once did. It
is for that reason we speak about the revitalization, or the resurgence, of WSANEC law. My
personal experience on this journey of WSANEC law revitalization has always led me first, and
continually back to, understanding the fundamental connection between our laws and beliefs. All
the elders and knowledge holders who have taken the time and patience to speak with me about
WSANEC law have emphasized this connection. I honour and respect their wisdom and
teachings, and I too continue to emphasize the connection between laws and beliefs - our SKALS
- while on my path for a deeper understanding of WSANEC law.

In SENCOTEN, the word SOE means road, trail, path, or way. Our WSANEC creation
stories show us the way in our revitalization of WSANEC law and governance. The path of
revitalization must be walked by many people. Or perhaps better stated, many people must walk
a path toward this revitalization. Having understood, and hopefully felt, the legal concept of
SDIU,LEL, I invite you, the reader, to continue on this path with me, with a pure mind and open
heart. After all, you too are an important part of this work.

HiISWKE SIAM (thank you, respected one).

3. ESE (Me)

As mentioned, in accordance with WSANEC protocol, and Indigenous methodologies, it is
important I also begin by introducing myself. Only then can you understand how the words I
share and the contributions I offer are shaped by who I am, and where I come from.

My name is Robert Clifford. My NEHIYMET, the ancestral name I carry, is
YELKATTE. I am WSANEC and a member of the STAUTW village (Tsawout First Nation).
My mother is YELKATIYE, Rebecca Clifford. My father is Ray Clifford. My sister is
TTOLIYE, Rachelle Clifford. The ancestral name I carry, YELKATTE, comes to me from my



late maternal grandfather, Earl Claxton Sr. My late grandfather was from STAUTW. He was the
son of YELKATTE, Johnny Claxton, and XEYXOYELWET, Elsie Claxton (nee Pelkey), both
from STAUTW. It is through my great-grandmother, Elsie, that my family and I are related to
our cousins, the Pelkey family. My maternal grandmother is Joanne Claxton. She is Squamish
and came to STAUTW when she was 16 years old, after leaving residential school. My late
paternal grandfather was Joseph Clifford, and my late paternal grandmother was Delphine
Clifford, both of whom have ancestry that links back to the United Kingdom. Both of my
paternal grandparents died when my dad was a teenager, and I never had the chance to meet
them. I also have many cousins and relatives that I don’t have the chance to mention here. I
married Susannah Clifford (nee Hollebone). We have a now five-year-old son, Luca Clifford, and
live at STAUTW.

In WSANEC we speak by first introducing ourselves, our family, and where we come
from, positioning ourselves in a web of relationships. Our ancestral names do the same. In
WSANEC, names have great significance and our NEHIYMET, or oldest ancestral name,
connects us to our familial lines. Our NEHIYMET also connects us to our FTEXTAN, our
societies and societal rights. “Each family has names that belong to them. It is part of your
SCELANEN, your family’s history.”2® I now carry the name YELKATTE, but that name has
deep roots and was carried by others before me. “A name means very little without the history
connected to [it].”?” To receive that name has been a great honor, and responsibility. I have been
taught that the TTE, at the end of YELKATTE, links together several names within our broader
family and relates to an ancestor of ours who came across a particular good fortune, and with that
good fortune a responsibility. I was also taught, however, that the particulars of that story are not
meant to be shared with others outside of our family. When I refer to carrying the name
YELKATTE, I am referencing and honouring my ancestors, and positioning myself alongside
them. Carrying that name obligates me to care for it and to pass it along, with the history and
responsibilities that come with it, when the time comes.?

As a boy I was named with a blanketing ceremony and SXIXI dancers in the longhouse at

STAUTW (Tsawout). Through our NEHIYMET, our family is connected to the SXIXT (mask

26 Helen Jack, “NIE EN SCELANEN” in Tye Swallow, ed., ALENENEQ: Learning From Homeland (Saanich: The Saanich Adult Education Centre and The Saanich Indian
School Board, 2008) 29 [Jack, “NIE EN SCELANEN"™] at 29.

27 Ibid. at 30.

28 See Ibid. for more.



dance) society. I was honoured to stand and be blanketed next to my cousin SXEDQELANEW,
Micah Claxton, while he received his name as well. Witnesses were called and a feast was held
to validate the naming. At the time, several names could potentially have been passed to me. My
mother recalls conversations she had with my late grandfather to determine which name I would
be given. The process of choosing a name involved not just familial relationships, but a
consideration of who I was as a person and a sense of what type of person I would become,
including the role I might assume within the WSANEC community. As Andrée Boisselle writes
in her study of the St6:10 legal order, and broader Coast Salish legal tradition, names “signal
what one has been seen to have done and become, and what one is being set up to accomplish
and live up to.”? Names therefore extend “beyond the norms structuring belonging conceived as
a birthright...into the expectations surrounding the actual exercise of political agency.”°

To be clear, the name YELKATTE has shaped the direction of my life and work, and it
shapes this research project. To understand how that is, you need to know a bit more about my
grandparents, and particularly about my grandfather. Having that understanding fleshes out the

specific subjective obligations associated with my name, which then makes way for a discussion

of kinship and names as a legal concept in WSANEC law.

3.1. How My Name Shapes Me and Shapes this Work
My late grandfather - the late YELKATTE - was from STAUTW and was raised within the
SENCOTEN language and the WSANEC culture.?! Over the course of his life he accomplished a
great deal in helping to save the SENCOTFEN language. In WSANEC the number of fluent
SENCOTEN speakers dwindled and an urgency to keep the language alive arose. The work of
late Dave Elliott Sr., my grandfather, John and Linda Elliott, late Philip Paul, and others,
provided an impetus in SENCOTEN language revitalization. Philip Paul envisioned, and helped
bring about, the creation of the EAU,WELNEW Tribal School, and my grandfather and John
Elliott worked together to create books and curriculum tools for teaching and documenting the

language. Much of that work was possible because of Dave Elliott Sr. and his creation of the

29 Boisselle, Law’s Hidden Canvas at 266.

30 Ibid.

31 My great-grandmother, Elsie Claxton, for example, knew a great deal about plants and medicines, working closely with Nancy Turner at the University of Victoria on
ethnobotany work. See Nancy J. Turner & Richard J. Hebda, Saanich Ethnobotany: Culturally Important Plants of the WSANEC People (Victoria: Royal BC Museum Publishing,
2012) [Turner & Hebda, Saanich Ethnobotany].
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SENCOTEN alphabet, having sensed the inadequacy of the international phonetic alphabet for
the WSANEC people and the sounds of the SENCOTEN language. Today, the LAU,WELNEW
Tribal School has a SENCOFEN immersion program that empowers WSANEC youth through
embedding them in WSANEC culture and language.

My late grandfather earned an honourary Doctor of Laws from the University of Victoria
in recognition of his work with SENCOTEN. It was an honour for me to be there with him on
that day as Nancy Turner presented his honorary degree, and as he spoke to the crowd about
WSANEC place names. Although my grandfather accomplished much in terms of language
revitalization, his children and grandchildren did not become fluent speakers. He often spoke
SENCOTEN around us, but we were not taught the language or in a position where we were
exposed to it enough to pick it up on our own. At times I wish I paid closer attention or been
more active in my learning, and at other times I contemplate the discomfort my grandfather may
have felt teaching us a language that he saw so many people prejudiced against for speaking
during his lifetime. My grandfather avoided residential school, though obtained only a grade
three formal education as a result. He was an incredibly smart man and could seemingly build
anything with his hands. I learned a lot from being around him, and while out fishing together.
My grandmother did not manage to avoid residential school and didn’t have the chance to
maintain her Indigenous language, Skwxwii7mesh snichim (the Squamish language). She too has
been a central role model in my life, teaching me to always be true to myself and to trust in the
strength of family.

I cannot speak SENCOTEN, and I have at times felt that an important part of me was (I
don’t want to say missing, but) in need of having the strength of our language re-connected
within me. Part of my work has involved an effort to begin learning some SENCOFEN. Many
people continue to work tirelessly on revitalizing the SENCOTEN language, and I raise my
hands to all of you. I have had the opportunity to sit with and learn from, in particular, J,SINTEN
(John Elliott), PENAC (David Underwood), ZOSINIYE (Linda Elliott), SELILIYA (Belinda
Claxton), and the late SELAMTEN (Lou Claxton) while they did language work at the school. I
have also had the chance to walk with and to learn from Kevin Paul during this time. The time
they have taken to sit with me, and the language and teachings they have shared, have been

invaluable to my learning.
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My point is to emphasize how the name, YELKATTE, and the work of my grandfather
while carrying that name before me, shapes me. It shapes the work that I do, and it shapes the
way in which I go about that work. As I moved through an undergraduate degree at the
University of Victoria, I envisioned a career where I could be of service to the WSANEC and
other Indigenous Nations. Law school and Aboriginal law seemed the best path to do that. Yet,
law school and becoming a practicing lawyer took a toll, and practicing law no longer seemed to
match my goals and values. My grandfather envisioned a WSANEC community that drew
strength from our culture and language, and a Canadian government and society that respected
WSANEC laws and values. His work with the SENCOTEN language empowered the WSANEC
community and created opportunities not previously possible. He was respected in the
community for the work that he did.

In carrying my grandfather’s name, I have an obligation to maintain, and if I can, to
increase the honour associated with that name. I carry the name YELKATTE, I do not own it.
The name could be taken from me if I were to disrespect it, or carry myself in an inappropriate
way.*? Beyond that, I have felt an obligation to continue and to build upon my grandfather’s
vision for WSANEC and Canada, though in my own way. It was this felt obligation and passion
that brought me to graduate work and the revitalization of Indigenous law. In other words, I feel
I am doing what I am meant to do, and in many ways, what I am obligated to do.

The name, YELKATTE, and what I know of WSANEC law and beliefs, even shapes the
way in which I theorize and understand WSANEC law and its revitalization.’> My vision of the
future is shaped by those who came before me — by our CELANEN (our ancestry or birthright).
Our CELANEN includes our SENCOTEN language, our S,0XHELI (sacred teachings of life),
and our SKALS (beliefs/laws). It matters to me that we continue to draw strength from our
creation stories, from our SKALS, and that our ways of relating to others (human and more-than-
human) reflect and generate out of our laws, teachings, and beliefs. At the same time, our laws
have always recognized that relationships are fluid and contextual. How we choose to use and
enact WSANEC law in different contexts remains living and dynamic. It also impacts how we
understand and learn from these creation stories, which I will discuss at length in the next

chapter.

32 Jack, “NIE EN SCELANEN” at 30 also speaks to this point.

33 I develop this point in greater detail in the section below on ‘family law” within the WSANEC legal order.
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I have described the obligations I feel to do this work, and the impact that has in how I go
about doing it. A discussion of these specific subjective obligations now make way for a more
general discussion of kinship and names as a legal concept within WSANEC law. That
discussion further emphasizes the position from which I speak, which is not for all Indigenous
people, all WSANEC people, or even for my whole family. I am not the head of my family, and I

am the first to acknowledge that I have a great deal to learn.

3.2. NEHIYMET and Naming as a Legal Concept
Receiving and carrying a name is a legal process in WSANEC law. I explained how carrying my
name creates certain felt obligations. Naming is therefore a legal concept, which in the previous
section, we defined as “a legal categorization that triggered (or triggers) collective reasoning
processes and felt obligations within broader Indigenous legal traditions.”** Beyond that, there
are legal processes surrounding the granting and obligations of carrying a name. Regarding the
broader Coast Salish legal tradition, Andrée Boisselle, writing on the Sto:lo legal order,* and
Sarah Morales, from the Hul’qumi’num legal order,*® have already discussed the importance of
names and kindship patterns within each of these respective legal orders. From an
anthropological perspective, others have also written about kinship, naming practices, and
societal structures, including Diamond Jenness,’” Wayne Suttles,*® Bruce Miller,*® Brian Thom,*°
Chris Arnett,*! and others. I will contribute to these discussions only briefly.

In WSANEC, as with many other Coast Salish nations, the main socio-political unit is the

family. As Diamond Jenness writes, “The main political unit was therefore not the village, but

34 Friedland, The Wetigo at 38.

35 Boisselle, Law’s Hidden Canvas.

36 Sarah Noél Morales, Snuw ‘uyulh: Fostering an Understanding of Hul quminum Legal Tradition (PhD Dissertation, University of Victoria, Faculty of Law, 2014)
[unpublished].

37 The most accessible work by Jenness has been republished by Barnett Richling. Barnett Richling, ed., The WSANEC and Their Neighbours: Diamond Jenness on the Coast
Salish of Vancouver Island, 1935, (Oakville: Rock Mills Press, 2016) [Richling, The WSANEC).

38 Wayne Suttles, Coast Salish Essays (Vancouver: Talon Books, 1987).

39 Bruce Granville Miller, ed., Be of Good Mind: Essays on the Coast Salish (Vancouver: UBC Press, 2007); and Brue Granville Miller & Darby C. Stapp, eds., The
Contemporary Coast Salish: Essays by Bruce Granville Miller (Richland: Northwest Anthropology LLC, 2016).

40 Brian David Thom, Coast Salish Sense of Place: Dwelling, Meaning, Power, Property and Territory in the Coast Salish World (PhD Dissertation, McGill University,
Department of Anthropology, 2005) [unpublished]; Brian Thom, “The Paradox of Boundaries in Coast Salish Territories” (2009) 16:2 Cultural Geographies 170; and Brian Thom,
“Entanglements in Coast Salish Ancestral Territories” in Frangoise Dussart & Sylvie Poirier, eds., Entangled Territorialities: Negotiating Indigenous Lands in Australia and
Canada (Toronto: UTP, 2017) ch 7.

41 Chris Arnett, ed., Two-Houses Half-Buried in Sand: Oral Traditions of the Hul q 'umi’num Coast Salish of Kuper Island and Vancouver Island by Beryle Mildred Cryer
(Vancouver: Talon Books, 2007); and Chris Arnett, The Terror of the Coast: Land Alienation and Colonial War on Vancouver Island and the Gulf Islands, 1849-1863 (Vancouver:
Talon Books, 1999) [Arnett, Terror of the Coast].
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the big house occupied by a number of kinsfolk - an enlarged or genealogical “family” to which
the Saanich applied the term Aunit se’lakum, and we, in speaking of the similar European
nobility, the term “House”.*> Each WSANEC family has access to fishing sites, hunting grounds,
harvesting locations, and a collection of ancestral names, songs, stories, prayers, and medicines,
through these kinship relations.*® It is also possible to inherit a profession through familial lines,
whether that relates to spiritual powers, healing powers, or certain harvesting practices.**
Ancestral rights to certain practices does not necessarily mean other families or individuals do
not know those songs or stories, but that they do not have permission to share them in public or
depict them in art.*

Particular family units and associated relationships to certain locations and practices are
well known and respected. When my grandfather was young he was out fishing with his father at
SXIXTE (the Pelkey family reef-net location at Bedwell Harbour), one of our family reef-net
locations. They were not catching fish and my grandfather noticed that a family fishing at a
nearby SWALET (reef-net site) was catching many fish. He asked his father why they couldn’t
move to fishing over there. His father replied simply — “no, we can’t do that. That is their fishing
location. This is ours. We can’t just go over there and fish in their spot.”* Not all WSANEC
territory is governed in this way, and many locations are communally used.*” Colonialism and
the imposition of settler jurisdictional authority has also impacted this form of governance.
Nonetheless, it is our NEHIYMET that connects us to these sites, granting not only the right to
harvest at those locations, but also the responsibility to steward those places for future
generations.*®

Access to familial names, like harvesting sites, are also known and respected. “Each
house had its stock of names or titles that it handed down from one generation to another and

guarded as jealously as the nobles of Europe guarded their titles.”*® Granting a name requires

42 Richling, The WSANEC at 40.

43 Ibid. for more on this point.

44 Diamond Jenness notes how sea lion or whale hunters in WSANEC inherited that profession, and the songs that went with it. Ibid.

45 Ibid. at 14.

46 Teaching of Belinda Claxton (12 September 2018) SXIXTE (Bedwell Harbour, Pender Island).

47 Richling, The WSANEC at 41 for more.

48 The connection between rights and responsibilities is evident in many Indigenous legal orders. For a great short documentary that emphasizes this point through the Mi’kmagq
legal principle of Netukulimk, as well as provides commentary on how the Canadian legal system, including the Supreme Court of Canada decision R. v. Marshall [1999] 3 SCR
456, impacts upon the exercise and practice of that legal principle, see McMillan, J., Prosper, K., Davis, A., & Stiegman, M. (Producers). Stiegman, M. & Prosper, K.
(CoDirector). (2013) Seeking Netukulimk. [Documentary Video]. 22min.

49 Ibid. at 42.

14



adherence to proper legal process. One must seek permission through the NEHIYMET. Each
family has a S,ELWAAN (and elder or advisor), typically the oldest person or otherwise head of
the family. Given approval, the actual granting of the name takes place through a naming
ceremony, which also serves as public confirmation of the naming. For example, my naming
involved hosting a feast at the longhouse, calling witnesses, a blanketing ceremony, SXI{XI
dancers, and more.

As mentioned, our NEHIYMET connects us to our YEXTAN, societies or societal rights.
One of these societies is the SXIXI, or mask dance. The right to dance SXIXT and inherit a mask
portraying a particular being from the animal kingdom, as well as the songs that go with that, is a
privilege inherited through a NEHITYMET.>® There are other societies one may belong to as well,
including SKELE,ECEN (the cedar or fern dance) and SYELMEWCES (hand rattle society).
Participating in and witnessing some TEXTAN is reserved for those who have undergone
initiation. Beyond that, much about these societies, in general, is less openly shared, with many
of the processes of these societies remaining internal to those initiated. While one may have an
inherited right to a certain society through their NEHIYMET, initiation into that society still
requires a process that might include winter bathing ceremony,’! fasting, and so on.

Returning to S)_(IXI, mask dancers were traditionally expensive to hire due to their
prestige. Typically, SXIXI were therefore hired by those of higher rank in the society,’? and
principally for occasions such as potlatch, weddings, or funerals. While my naming ceremony
used SXIXI, other naming ceremonies (or any ceremony for that matter) may differ between
families. Such difference between family groups might, in part, be a product of intermarriage,’”
though it is also characteristic of the legal order itself. As Diamond Jenness observed, “Almost
any departure from established custom might become the privilege of a House, heritable by later
generations, and by them alone, provided the public had ratified it; and the public had ratified it
when, during some potlatch, it heard the statement of claim without demur and accepted the gifts

that followed the statement. All such privilege or rights, however, hinged upon proof of lineal

50 See ibid. at 127 for more.

51 I discuss bathing ceremony in greater detail in a later chapter.

52 My grandfather told me about the prestige of SXIXI dancers when I was a boy. Also see Richling, The WSANEC at 128.

53 Diamond Jenness writes, “society was organized on a family, not on a tribal basis, and since each family intermarried both within and without its group, the customs and
dialects spoken, even in individual villages, were not always uniform, but reflected the marriage ties with other communities. For example, there could be two families in the same

village which, though more or less closely related, practiced slightly different rites for ushering their sons into manhood.” Richling, The WSANEC at 1.
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descent, and the most obvious indication of such descent was the possession of an ancestral
title.”>*

Given the language of “ratification” in granting ancestral names, it obviously follows that
disputes over names sometimes occur. A name, for instance, might be given without proper
approval from the NEHIYMET. If already granted through a naming ceremony, a response may
be that the individual is permitted to carrying that name for their lifetime, but not to continue
passing it along their family line. Since one does not own a name, but carries it, another response
may be to strip a person of a name, and thereby the rights and responsibilities that come with it,
under certain circumstances. While particular examples might help clarify these processes and
circumstances, they may also serve to foster tensions within or between families, and as such, in
this instance I prefer to follow a practice that Audra Simpson calls “ethnographic refusal”.>®

The centrality of families and kinship means these relationships are practiced and
reinforced throughout various acts of WSANEC governance. Community gatherings undertaking
works of governance usually involve a number of attendees standing to speak. In doing so, they
usually begin by introducing themselves (though sometimes it is presumed that everyone there
knows who they are) and by describing family relationship or connections with the person or
issues being talked about, or to a person who stood to speak before them. It may be that they
emphasize who their family is, how their family is related to another family, or point to important
friendships or work done between members of different families. Such statements not only make
clear to the audience the position that individual speaks from, but also works to shore up and
commit to communal memory the relationships and events connecting certain families. In doing
so, relationships are maintained and the governance structure is reinforced. It is not to say things
always proceed smoothly, or people always agree, but that the process and structure of social and
political governance is maintained.

Ultimately, giving, receiving, and carrying a name is a political act of governance in
WSANEC law, and one that is continually reinforced throughout various acts of WSANEC
governance. Since each name comes with a history, when our ancestral names are used during

ceremony or when calling witnesses, for example, to ratify works of governance, our

54 Ibid. at 40.

55 “Ethnographic refusal” involves being guided by the question of “what you need to know and what I refuse to write.” At the heart of this orientation is protecting the
community. Audra Simpson, Mohawk Interruptus: Political Life Across the Borders of Settler States (Durham: Duke University Press, 2014) [A. Simpson, Mohawk Interruptus] at
105.
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NEHIYMET is strengthened. In calling a witness we are calling upon not just the person
carrying that name now to remember the work being done in the event of future conflict, but we
are also calling upon all their ancestors who carried the name before them, and those who will

cary it after them.>¢

3.3. The Work of the Family
Families and family structures differ, and it would be inappropriate to delve into any internal
family governance and politics. Yet, a clearer picture of the structure of family governance, as I
understand and have experienced it, is relevant.

A family has at least one S,ELWAAN (an elder or advisor), typically the eldest in the
family or someone who carries much of the knowledge held by the family. With the passing of
my (great) uncle Lou Claxton, my (great) auntie, Belinda Claxton, is likely a S,ELWAAN of our
family now. A S,ELWAAN is a head of the family, so to speak, though they are not
authoritarian. As the head of the family, a S,ELWAAN might call a meeting, or be asked by a
fellow family member to call a meeting, on a particular issue. Depending on context, various
members of the family might attend. In the course of the meeting issues are raised and discussed,
with space for individuals to speak and give their opinion, if they want to or are asked to. An
allocation of steps and actions might follow, even if done under the name of the S,ELWAAN.
While a S,ELWAAN is an important part of family governance, it does not mean other voices
must be excluded. As I have grown and expanded my skills and knowledge, so too has my role in
family discussions, as has the extent to which I am formerly asked to participate in politics at the
community level.

Within WSANEC law and governance, fair deference is given to families and their
internal governance processes. Families typically have space to work out matters relating to their
own family governance internally and without interference. Once that process is complete, a
public position can be put forward on behalf of the family. Understanding this dynamic of
WSANEC law is important, though it is also worth noting that no system of governance is
perfect and such a structure requires checks for problematic power dynamics. I have learned a

great deal from Mavis Underwood, former Tsawout Council Member and long-time child safety

56 Teaching of PENAC (David Underwood) (date unknown) EAU,WELNEW Tribal School.
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advocate and worker, how this might unfold within child and family care and where there might
be a need to confront the notion of family governance.>’

As with any issue, child safety within the community is a place where we can scrutinize
the difference between what people say, and what people do. WSANEC transformation stories,
such as that connected to East Point on Saturna Island, emphasize that children are a sacred gift
to be cherished and protected. Yet, violence can occur within family units. Gender imbalances
and abuses of power need to be properly guarded against. In that sense, complete deference or
reluctance to intervene in internal family governance processes can be inappropriate in some
contexts. Intergenerational harms stemming from residential schools and the removal of
Indigenous children from their homes to be placed instead into the child welfare system has
damaged family units. Those children were abused - physically, sexually, mentally, and
spiritually. Many of those children lost culture and language, and worse, did not have the
opportunity to experience a healthy and functional family unit. How then can those individuals
pick up and provide a healthy family unit for their children? Sometimes it is a challenge, and
sometimes they cannot. As Friedland puts it, we are forced into the challenging situation where
we must ask ourselves “How do we protect those we love from those we love?”>?

In a hypotehtical context such as that presented generally above, an authoritarian
structure of family governance could present dangers and a context where the social and political
unit of WSANEC governance, the family, is challenged, strained, and needs to be confronted.
How we confront that dynamic is itself challenging. Immediate protection for vulnerable
children must be a priority. Yet, police and the Ministry of Child and Family Development have
themselves caused much harm to Indigenous communities, with systemic issues and racism often
perpetuating the removal of children from their communities. “Any long-term fix requires
attention to the larger political issues of lost land, entrenched generational poverty, systemic
racism, and racist violence within the dominant society. However, there is also power within
communities to think and act in the meantime.”* Hadley Friedland grapples with these real and

difficult questions in seeking to revitalize the Cree legal order and wetigo legal principles

57 Teaching of Mavis Underwood (25 September 2018) EAU,WELNEW Tribal School.
58 Friedland, The Wetiko.
59 Ibid. at 15.
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relating to child safety, and I highly recommend Friedland’s work for those interested in learning
more about these issues.

For our immediate purposes, family law is central to WSANEC law, but like any legal
order, we need to guard against dysfunction, patriarchy and toxicity, or any other dynamic that
challenges the work of governance. We also need to keep an eye on the relationships and power
dynamics between families. In short, there always needs to be space to speak of and ask the
difficult questions within our communities, regardless of things such as deference to family

governance structures.

3.4. Indigenous Methodologies
Prior to moving on I wish to emphasize that I have located myself in this work through an
exercise of WSANEC law and protocol, but that this process of self-location also aligns more
broadly with Indigenous methodologies. In line with those protocols and methodologies, I have
shown a fair amount of openness and willingness to share from my end. However, that openness
is not limitless. Mohawk scholar, Audra Simpson, in discussing her concept of ethnographic
refusal, emphasizes that “sovereignty matters, as a methodological issue in and of itself, because
it speaks from jurisdictional authority: the right to speak and, in this case, to not speak.”®? It
matters because:

...these studies are knowledge formations that not only “correspond” to a reality

and theorize it, and perform analysis for others to think with and to learn from;

they also enact certain possibilities for the people they purport to represent, as

well as for those who read and engage with these representations as students, as

the curious, as subjects, as those who might or might not govern.5!

The extent of my sharing has invited you, the reader, into engagement with myself, with
WSANEC law, and with the WSANEC community. Only when “the goals and aspirations” of the
community “inform the methods and the shape of our theorizing and analysis” is the political

sovereignty of the Indigenous community upheld, and the research meaningful and tangible for

the community itself.®> Further, “nested within any methodology is both a knowledge belief

60 A. Simpson, Mohawk Interruptus at 104.

61 Ibid. at 104.

62 Ibid. at 98. Maori scholar, Linda Tuhiwai Smith, also offers a strong critique of research that fails to meaningfully incorporate Indigenous aspirations. She writes, “at a common
sense level research was talked about both in terms of its absolute worthlessness to us, the Indigenous world, and its absolute usefulness to those who wiled it as an instrument. It
told us things already known, suggested things that would not work, and made careers for people who already had jobs.” Linda Tuhiwai Smith, Decolonizing Methodologies:

Research and Indigenous Peoples (Second Edition) (London: Zed Books, 2012) at 3.
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system (encompassing ontology and epistemology) and the actual methods” of gathering and
accessing information.®® Our engagement and presence within community is an important part of
this methodology.** As an individual, and a researcher, I bring my own interests and
preoccupations to this work. I cannot, nor do I intend to, remove those interests or
preoccupations.®®> What is necessary is an attempt to bring those interests and preoccupations to
existing issues that are immediately relevant to the WSANEC community. Having learned a little

about me and my family, we must now learn a little bit more about WSANEC.

4. WSANEC: I Belong to this Place
In SENCOTEN, W means ‘the breath of the people’, and WSANEC are the “emerging people”.
The heart of our territory is the Saanich Peninsula, north of what is now Victoria, British

Columbia, Canada.®® We became WSANEC at EAU,WELNEW.

In the beginning XALS taught the Saanich People how to take care of this land.
For many years, the Saanich remembered XALS words. They were happy and had
plenty of food. But as many years passed, some people broke XALS words and
forgot his teachings. XALS became unhappy and told the people that there would
be a flood over the land. They were to prepare. They prepared a long rope of
cedar bark. They gathered food and possessions. The tide water began to rise. The
people packed their belongings into their canoes. Some people did not heed XALS
teachings. They were not prepared and were washed away. Their canoes were
destroyed. The water rose higher and higher. The people paddled to the highest
mountain nearby. The tress were still above the water. They tied themselves to an
arbutus tree on top of the mountain. Soon the tops of the trees were covered with
water. They were afraid and prayed to survive the great flood. They asked XALS
to take pity on them. After many days, a raven came and landed on the bow of the
canoe. He was carrying a stick and was talking to the people. The raven had
brought the good news. Suddenly a mountain began to emerge in the distance.
One of the men said “NI QENNET TFE WSANEC” (“Look at what is emerging”),
as he pointed to the mountain emerging in the distance. Before they left the
mountain, they gathered around the huge coil of cedar rope and gave thanks.

63 Margaret Kovach, Indigenous Methodologies: Characteristics, Conversations, and Contexts (Toronto: UPT, 2009) [Kovach, Indigenous Methodologies] at 25. Cree scholar,
Shawn Wilson, writes, “Indigenous people have come to realize that beyond control over the topic chosen for study, the research methodology needs to incorporate their
cosmology, worldview, epistemology and ethical beliefs.” Shawn Wilson, Research Is Ceremony: Indigenous Research Methods (Halifax: Fernwood Publishing, 2008) [Wilson,
Research is Ceremony] at 15.

64 Margret Kovach, in relation to the research she undertook for her book on Indigenous methodologies, writes that “I believe that where we are, and the daily influences of our
lives, shape how we think and write. ... I would not have been able to put Nehiyaw epistemology at the core of my methodology in the same manner, for our Indigenous
methodologies are bound to place.” Kovach, Indigenous Methodologies at 52.

65 Margret Kovach writes, situating oneself in our research is about “being congruent with a knowledge system that tells us that we can only interpret the world from a place of our
experience.” Kovach, Indigenous Methodologies at 110.

66 Janet Poth, ed., Saltwater People: as told by Dave Elliott Sr. (Saanich: School District 63, 1990) [Poth, Saltwater People] at 13.
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They said from now on this mountain will be called EAU,WELNEW (Place of
refuge, escape, healing). They further said we will be called the WSANEC (The
emerging people). XALS heard their prayers. XALS said he would not punish the
people by flood again.”

The word WSANEC therefore carries significant and layered meaning. As PENAC (David
Underwood) describes in his auto-ethnography, “The word WSANEC informs my identity, my
connection to place, as well as our collective indigenous worldview and epistemology.”®® As I
hope to make clear, the word WSANEC therefore also shapes this research.

Regarding place, the name WSANEC “connects directly to our homeland” - to
EAU,WELNEW (“place of refuge”). The name grounds us within a web of relationships in our
ALENANEC (“homelands™). The story of the flood, for instance, is a reminder of our
relationships with the animals (represented by the Raven), the plants (represented by the arbutus
tree and cedar rope), the Earth or land (represented by the mountain), and with the Creator
(represented by the emergence of the WSANEC through the flood).”” EAU,WELNEW mountain
is a sacred place, and in respect of the arbutus tree that reached out its branch and provided a
lifeline to the WSANEC when we needed it, we don’t cut or burn arbutus trees. In return, the
arbutus tree, as a reminder, and in honour of that relationship, sheds its bark once per year, which
we use as a medicine in our teas. XPA (“cedar”) is a similarly sacred tree, used in carvings and
ceremonies.

As WSANEC, we belong to this place - it does not belong to us.”' Our ALENENE(
(“homelands”) are a gift to us from the Creator, allowing us to sustain our lives. While
EAU,WELNEW and the Saanich Peninsula may be the heart of WSANEC territory, we are also
a “Saltwater People”.”> Much of WSANEC territory is over the ocean, and across the islands.

Our late elder, Dave Elliott Sr., described our people and our territory in this way:

67 Earl Claxton & John Elliott, 24U, WELNEW (Brentwood Bay: Saanich School Board and Saanich School District #63, 1993) [Claxton & Elliott, £A4U, WELNEW).

68 PENAC (G. David Underwood), SXENIEN YEW ¢NEs I, TWE SENCOFEN? — How is it that I have come to speak SENCOFEN?: My Reflections on Learning and Speaking
SENCOFEN (M. Ed. Thesis, University of Victoria, 2017) [unpublished] [PENAC, How is it that I have come to speak SENCOFEN?] at 6.

69 Ibid. at 6-7.

70 Kevin Paul, The Care-Takers: The Re-emergence of the Saanich Indian Map (Sidney: Institute of Ocean Sciences, Department of Fisheries and Oceans, 1995) [Paul, The Care-
Takers] at 3.

71 Tye Swallow, “What is Knowledge of Most Worth to WSANEC People? in Tye Swallow, ed., ALENENE(: Learning From Homeland (Saanich: The Saanich Adult Education
Centre and The Saanich Indian School Board, 2008) 12 at 15.

72 Poth, Saltwater People at 15.
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We, the Saanich People, were salt water people. By that we mean the sea was
very important to our way of life. Before the Europeans came, we had homes
throughout the San Juan Islands and on the east and north coasts of the Saanich
Peninsula.

We can call the Saanich Peninsula our headquarters because this is where we
built permanent winter homes. This is where we stayed in large villages.

Our land went east through the [Gulf and] San Juan Islands and northeast across
Georgia Strait to Boundary Bay.

Our territory included the Saanich Inlet and deep into the forest lands on its west
side. On the Saanich Peninsula itself, our land went south as far as Mount
Douglas. You could imagine a line going right across from Mount

Douglas to Mount Finlayson and Goldstream.

In the summer our families travelled all through our territory to fish and gather
food. When we travelled we made temporary homes near places where we were
fishing and gathering food.

The lands and seas we called our territory were the lands and seas that we
traditionally used. We gave names to all the places that we knew. Every bay,
every stream, every village, every island, every mountain, every lake had a name
in our language.”

In SENCOTEN, our word for islands is TETACES, which means ‘Relatives of the Deep’.
During the time of creation, XALS created the islands by throwing a number of WSANEC
ancestors out into the ocean and transforming them into the islands that are there today. We have
a few small WSANEC reserves on the Gulf Islands today, though much of those islands are now
in private ownership, and some are on the United States side of the international border.

Moving up the Saanich Peninsula, toward what is now Victoria, BC, our territory extends
to Mount Douglas. In SENCOTEN, we call that place PKOLS. Again, during the time of
creation, the Creator stood on the shore casting sacred rocks across our territory, creating the
mountains now there. PKOLS, in particular, serves as a soft border between the WSANEC and

the Lekwungen Peoples, creating a meeting place where both Nations acknowledge each other’s

73 Ibid. at 15-16.

22



respectful presence. In an act of resurgence, we worked to reclaim and rename Mount Douglas
back to PKOLS in 2013.

Extending west, toward Mount Finlayson and Goldstream River, is another boundary of
our territory, which includes in and along the Saanich Inlet. The SENCOFEN name for Mount
Finlayson is QENELEL (“looking into the groin”), and for Goldstream, SELEKTEL (“the
splitting stream”). At this location we have a ceremonial bathing site, and QOLEW (chum
salmon) spawning during CENQOLEW (the moon during which the dog salmon return to the
Earth).”* There is also a small shared reserve lands at Goldstream park today.

As alluded to, WSANEC territory is now dissected by the international border between
Canada and the United States. The Gulf and San Juan Islands have been an important part of our
way of life. As Elliott Sr. explains, “If you look at the land, the kind of country it is, you can see
what kind of people we would have to be. We didn’t have all that much land. It was broken up
into Islands, into water. We had to be sea-going people: Fishermen, Sailors, Navigators, Canoe
builders.”” The imposition of the international border is therefore a significant burden on
WSANEC territory, and our access to it. At the same time, we have not forgotten those
connections.

In SENCOTEN, we have place names for all parts of our territory. As Elliott explained,
“The land and seas we called our territory were the lands and seas that we traditionally used. We
gave names to all the places that we knew. Every bay, every stream, every village, every island,
every mountain, every lake had a name in our language.”’® These place names span our territory,
but also carry many of our teachings and laws that connect to those places. As such, our
teachings and laws flow from and through our homelands, and shape our responsibilities.”” T will
return to place and place-based ontology, and how that shapes our understanding of WSANEC
law, in a later chapter. For now, we can think of WSANEC creation stories as a journey across

WSANEC territory and through WSANEC cosmology and worldview. These stories are tied

74 Robert YELKATZE Clifford, “WSANEC Legal Theory and the Fuel Spill at SELEKTEE (Goldstream River)” (2016) 61:4 McGill LJ 755 [Clifford, “WSANEC Legal
Theory™].

75 Poth, Saltwater People at 17.

76 Ibid. at 16.

77 The word ALENENEC (“homeland™) carries a connotation of learning from homeland. Tye Swallow explains that “ALEN can be translated to ‘home’, as in a home, or house
we live in. For example, a SENCOFEN ALEN is a home for the language. ENEC can be understood as ‘place of® or ‘land of.” For example XAXE ENE¢ means sacred place,
KLEO,EL ENE can mean place of Camas. ALENENEC is homeland in SENCOTEN and, as I have come to understand, is learning from homeland.” Tye Swallow, “ALENENE(-
Learning From Homeland” in Tye Swallow, ed., ALENENEC - Learning From Homeland (Saanich: The Saanich Adult Education Centre and The Saanich Indian School Board,
2008) 6 at 6.
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inextricably to place and to beings that are located, or move spatially in and through, WSANEC
territory (trees, deer, islands, wind, etc.). It is in this way that we (literally) situate WSANEC
laws.

Today, many other names and stories have been imposed by settler populations over
these places. Much of WSANEC territory is in fee simple ownership, and many WSANEC
people live on small reserves. On these reserves there is a lack of space for housing. As for the
marine territory, tankers travel through daily, there is heavy boat traffic, commercial fishing,
whale watching activities, and innumerable terrestrial and marine tenures. A near constant red
tide warning means the harvesting and consumption of shellfish is limited. Fish stocks have been
severely depleted.”® The ocean, in general, is strained by a multitude of forces and actions. Many
of the islands are now in private ownership, heavily settled, or claimed as provincial or national
parks. In short, despite holding on to our understandings of territory and being WSANEC, we
feel the impact of ongoing settler colonialism and claims to governance.

With these changes have also come changes to WSANEC societal structure. For example,
wearing an ancestral name was traditionally limited to those of the noble class, due in large part
to the cost of “ratifying” the granting of a name through proper protocol, particularly in the case
of prestigious names.” The introduction of wage economy has altered the ability to finance the
number and size of potlaches needed to acquire names, and thus social status. Today, most
anyone can acquire a name, though having a right to that ancestral name through one’s
NEHIYMET is still required. Consequently, while the word SIAM (or siem) use to refer
specifically to a ‘high class’, or a Chief, it now more commonly represents a sign of respect.?°

While WSANEC society is less rigidly stratified than it once was, prestige is still associated with

78 Again, fisheries depletion and fisheries privatization that constricts treaty promises and inherent rights is not unique to WSANEC. For more on this point in the context of
Mi’kmagq struggles for self-determination and treaty promises, see Martha Stiegman, /n the Same Boat? Exploring Treaty Rights, Resource Privatization, Community Resistance,
and Mi’kmagq / non-Native Solidarity in Bear River First Nation, through Video-based Participatory Research (PhD Thesis, Concordia University, Special Individualized Program,
2011).

79 “Those who had acquired ancestral names at potlatches were addressed by the honorific title siem, whereas those who lacked such names because they could not afford the
expense of potlaches ranked as “undistinguished people,” or “commoners” (sas musteemuch). Theoretically, not only did all Houses enjoy perfect equality, but so, too, did all siem,
or nobles, in each House, since they claimed common ancestry and attached little or no importance to primogeniture. No village and no House, therefore, recognized any one
officially as its chief. Nevertheless, nobles did differ from one another in prestige and influence, partly through their personal characteristics and achievements, and partly through
the varying prestige attached to their titles, which depended to some extent on the prestige of previous incumbents. Generally, therefore, one noble exerted so much influence in his
House that he became its leader (salweans) in fact, if not in theory; and if his House was numerically the strongest in the village, he was recognized as the principal man in the
community. Less often, two or three men competed for the leadership. Richling, The WSANEC at 41-42 [internal footnotes omitted].

80 Timothy Montler, SENCOFEN: A Dictionary of the Saanich Language (Seattle: University of Washington Press, 2018) s.v. “SLAM” at 488.
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how well these ceremonies are executed and how much is given out during them. Some level of
social stratification along these traditional lines therefore still results.

Chief and Council elected under the Indian Act are now the principal governing body in
WSANEC, the result of an imposed structure that sought to dismantle and supplant Indigenous
governance structures and decision-making authority and which represents a more centralized
structure than families or “Houses”. I will reflect on what implications this has in Indigenous law
revitalization in the following chapter. For now, I note that individuals, and therefore families, do
still gain “prestige and influence” through their own “personal characteristics and achievements,”
as well as through the “varying prestige attached to their titles or names.”! For example, those
who get asked to speak at events, or to share stories or knowledge, do tend to build influence,
and thus to be increasingly asked to speak and to give their perspectives. It is also true that many
people view knowledge as a gift shared with them, and thus have a sense of responsibility to
share that knowledge with others.®? In such a context, increased influence and prestige is not
rooted in a search for power, but through the adherence to principles of reciprocity. It is when
power is exercised over others in oppressive ways that it becomes problematic.

Families that become “numerically the strongest”®?

also remains relevant today in terms
of gaining access to elected leadership within the colonial Band Council system. Such a
possibility is exacerbated by ongoing dynamics of settler colonialism where Indigenous
communities are forced to struggle amongst themselves for limited resources. Ultimately, this
can create a social stratification, albeit different from that which was historically the case.
Despite these potential challenges, an ethic of respect, for all beings (human and more-than-
human), is a theme that will run throughout our analysis of WSANEC law - even when things

aren’t always going perfectly.

5. An Orientation
Having devoted considerable space to introducing a few foundational concepts and structures of
WSANEC law and culture, I want to now step back and introduce my more general orientation

in this project, followed by a description of what is to follow. Indigenous societies have their

81 Richling, The WSANEC at 43.
82 My late grandfather, Earl Claxton Sr., used to say that “all this information I have does not belong to me, it belongs to everyone.”

83 Richling, The WSANEC at 43.
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own laws and legal traditions, which they have used to live within their homelands for thousands
of years. I have given some sense of how WSANEC laws reflect and generate out of the values,
philosophies, lands, and worldviews of our people. This dissertation is about the revitalization of
those Indigenous legal traditions, specifically the WSANEC legal order. In that vein, I seek to
better understand and begin to relate the nature of WSANEC law, on its own terms.

For my people, our WSANEC CELANEN (our ancestry or birthright), which includes
our SENCOTEN language, our S,0XHELI (sacred teachings of life) and our SKALS
(beliefs/laws), is foundational to our governance structure. WSANEC culture, attitudes towards
land, and our SENCOTEN language, are therefore at the heart of WSANEC law. Much of this is
contained in our creation stories, which are often tied to specific places and SENCOTEN place
names. We have creation stories for the islands, lands, water, animals, plants, and other beings in
WSANEC territory, all of whom we view as our relatives. It is through WSANEC law that we
honour and maintain these relationships. As such, WSANEC law remains a valid, living, and
important source of authority and wisdom for answering pressing questions, regulating
relationships, addressing harms, and resolving disputes throughout WSANEC territory.

While commitment to Indigenous law revitalization continues to grow, we often remain
unclear about what the revitalization of Indigenous law entails, and vague regarding the context
and goals of that revitalization. As such, a guiding question with which this dissertation grapples
is - the revitalization of WSANEC (and Indigenous) law, to what end? In other words, I set out to
provide a sober accounting of the context in which the resurgence of WSANEC law is occurring,
and clarity regarding what we hope to accomplish with the revitalization of WSANEC (and more
broadly, Indigenous) law, both locally and in response to climate crisis. Additionally, what do
those objectives and contexts mean for how we approach questions of method and theory in
Indigenous law revitalization?

For many, Indigenous law revitalization is seen as a necessary component of

reconciliation.®* Yet, the term reconciliation has also tended to be used absent any foundational

84 See Truth and Reconciliation Commission of Canada, The Final Report of the Truth and Reconciliation Commission of Canada, vols. 1-6 (MQUP, 2015) [TRC, Final Report];
Truth and Reconciliation Commission of Canada, Honoring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and Reconciliation Commission of
Canada (Ottawa: Truth and Reconciliation Commission of Canada, 2015) [TRC, Summary of Final Report]; Truth and Reconciliation Commission of Canada, Truth and
Reconciliation Commission of Canada: Calls to Action (Winnipeg: Truth and Reconciliation Commission of Canada, 2012) [TRC, Calls to Action). For an interesting work on the
role of Indigenous law revitalization as a component of reconciliation see Jacinta Arianna Ruru, Settling Indigenous Place: Reconciling Legal Fictions in Governing Canada and
Aotearoa New Zealand’s National Parks (PhD Dissertation, University of Vitoria, Faculty of Law, 2012) [Ruru, Settling Indigenous Place]. Not only is this work interesting for
our purposes in that it takes up the project of Indigenous law revitalization as a component of reconciliation, but it is relevant due to many contextual similarities as well. As will

be seen, my work also discusses parks (terrestrial and marine) regarding Indigenous law revitalization. Additionally, I will also raise connections between Canada and Aotearoa in

26



change to the structures of the colonial relationship itself. For the revitalization of Indigenous
law, such a tendency may result in a presumption that Indigenous law will be fit (forced) into
(limited by) the framework of the colonial legal system, and the worldviews and conceptual
understandings that uphold it. Reconciliation, conceived of in those terms, does little to change,
and actually reinforces, the colonial relationship. I will argue that such approaches to
reconciliation, particularly given climate crisis, are problematic and should be rejected. The
revitalization of Indigenous law, in my view, does hold promise for moving us toward healthier
relationships, however, we must remain mindful of the ways in which our approach to, and
conceptualization of, Indigenous law and its revitalization works to push against and/or reinforce
existing dynamics.

Indigenous resurgence theorists, often posed in contrast to reconciliation theorists, a
distinction I will return to later in this work, tend to emphasize the need to transcend colonialism
through a regeneration of Indigenous ways of being, and thus through action directed outside of,
or beyond, the realm of the state. The concerns raised by these scholars is that the institutional
realm of the Canadian state functions to reinforce power structures, institutions, and conceptual
frameworks that perpetuate colonialism, and work to negatively shape Indigenous identity.3> T
would add that these also function to perpetuate climate crisis. Since I ultimately problematize
many of the foundational structures of Canadian constitutionalism, and the basic ideologies and
conceptualizations of our place and relationships within the world that underlie those
foundational structures, it will be seen that I tend to see more promise in these types of
interventions.

Beyond our political ideals regarding Indigenous-Settler relations in what is now Canada,
I find it necessary to approach these debates with a perspective of global climate crisis in mind as

well.3¢ It is as clear as ever that the climate crisis stands as the most pressing and important issue

later chapters in terms of treaties, specifically the Douglas Treaties, and in discussing the use of the potential legal tool of recognizing legal personhood in the environment and
potential connections with environmental conservation initiatives, a topic on which Jacinta Ruru is also a leading scholar. See for example, Jacinta Ruru, “Recognizing Legal
Personality of Nature as a Reconciliation Strategy for Connective Sustainable Governance” in Sumudu A. Atapattu, Carmen G. Gonzalez & Sara L. Seck, eds., The Cambridge
Handbook of Environmental Justice and Sustainable Development (Cambridge: Cambridge University Press, 2021) [Ruru, “Legal Personality of Nature™].

85 See, for example, Glen Sean Coulthard, Red Skin, White Masks: Rejecting the Colonial Politics of Recognition (Minneapolis: University of Minnesota Press, 2014) [Coulthard,
Red Skin, White Masks).

86 Here there is some overlap between scholars typically placed in the reconciliation and resurgence camps. For example, Glen Coulthard, argues that for Indigenous nations to
live, capitalism must die. Coulthard, Red Skin, White Masks at 170-173. Capitalism, as we will see, has intimate links with climate crisis. Stated differently, but with the same
message, John Borrows has pointed out that Canadian and Indigenous peoples and legal orders will have a hard time reconciling if we don’t first reconcile ourselves with the Earth.

John Borrows, Address (The Role of the Sacred in Indigenous Law and Reconciliation, Alex Goolden Hall, Victoria, 8 March 2018) [unpublished]. See also, John Borrows, “Earth
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facing all of us (human and more-than-human), yet, again, there is far less unanimity in terms of
understanding and responding to these challenges. A significant premise of this dissertation is
that these two intractable and seemingly distinct issues are not disparate. I argue instead that both
our theory and methodology of Indigenous law revitalization, and our diagnosis and approaches
to climate crisis, can, and should be, intricately entwined and mutually reflective. As such, this
dissertation attempts to bring a critical lens to things such as the ‘Anthropocene’ narrative,
colonialism, capitalism and sovereignty, the binary between Nature/Society, and the agency
and/or rights of the more-than-human world. In doing so I create conversations across fields such
as Indigenous law, critical Indigenous studies, and political ecology.

I draw upon these different fields of scholarship and action in order to clearly
contextualize Indigenous law revitalization efforts as occurring within the ongoing relational
dynamics of settler colonialism and climate crisis. While I introduce WSANEC law as flowing
from a place-based ontology, I go on to examine how the structural and relational dynamics of
settler colonialism pose significant challenges to revitalizing WSANEC law on its own terms,
but also, how climate crisis simultaneously immerses the operation of WSANEC law within
global harms and dynamics that impact WSANEC law and complicate how we think of its
revitalization.

My commitment to restructuring the colonial relationship while mitigating climate crisis
means [ have a significant focus on the morality of WSANEC law, so to speak. That is, my work
focuses on the values and principles by which WSANEC law is guided and which thereby shape
the nature of WSANEC law. I do, however, seek to “articulate and theorize” WSANEC law “in a
way that is both practical and useful” to the WSANEC people, which is most evident in the case

studies I have chosen.?’

6. What Follows: Chapter Briefs

Part I of this dissertation, which consists of three chapters, is an introduction to WSANEC law
through various methods. In Chapter One I began with a SDIU,LEL, situated myself according
the WSANEC protocol and Indigenous methodologies, and grounded this project of WSANEC

Bound: Indigenous Resurgence and Environmental Reconciliation” in Michael Asch, John Borrows & James Tully, eds, Resurgence and Reconciliation: Indigenous-Settler
Relations and Earth Teachings (Toronto: UPT, 2018) ch 2 [Borrows, “Earth Bound”].
87 Val Napoleon, Ayook: Gitksan Legal Order, Law and Legal Theory (PhD Dissertation, University of Victoria, Faculty of Law, 2009) [unpublished] [Napoleon, “Ayook™] at 3.
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law revitalization within WSANEC territory and the WSANEC community. In doing so, I have
also outlined my theoretical and methodological orientation to this project in broad brush strokes.
In Chapter Two I will approach the nature and revitalization of WSANEC law through the lens
of story. In engaging with WSANEC law through stories I will touch on pedagogy and learning
from stories, place and place-based ontology, and the decentralized nature of WSANEC law and
engaging with story. Since law and the revitalization of WSANEC law is an embodied process,
in Chapter Three I will focus on land-based pedagogy and my teaching of a WSANEC law field
course.

Part II of this dissertation steps back to situate the project of WSANEC law revitalization
within the broader context of climate crisis. In Chapter Four I introduce the problem of global
climate crisis and the extent of change required in order to mitigate against its harshest effects. I
also work to diagnose and analyze a number of drivers of climate crisis, and introduce ways of
understanding and critiquing capitalism and sovereignty. I foreshadow the revitalization of
Indigenous law as a path towards healthier relationships with the Earth and in mitigating against
climate crisis, should we take that as our objective.

In Part III of this dissertation I introduce two case studies as a way to examine the nature
of WSANEC law, the challenges faced in its revitalization given contemporary and systemic
colonial power structures and ideologies, and I attempt to tie together what this also means for
global climate crisis. In Chapter Five I approach these themes through the dispossession of
WSANEC land-base, with a specific focus on EEL,TOS (James Island) and current WSANEC
efforts for #LandBack through a BC Supreme Court claim. Chapter Six mirrors Chapter Five, but
shifts to look at dispossession of WSANEC marine territory and an analysis of contemporary
struggles for increased jurisdictional authority and decision-making powers within the Salish
Sea, including through the creation of a National Marine Conservation Area Reserve and/or an
Indigenous Protected and Conserved Area.

Part IV provides a conclusion to my dissertation. In Chapter Seven I step back to offer
insights and arguments regarding what specific theoretical and methodological implications there
are in terms of taking seriously the intimate link between our approaches to Indigenous law
revitalization and our diagnosis and approaches to climate crisis mitigation. Chapter Eight is my
concluding chapter and briefly offers a direction for future work along these lines. Specifically, I

introduce the idea of looking to the 13 WSANEC Moons as inspiration for imagining an
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Indigenous, anti-colonial and anti-capitalist economy in a rapidly warming world. Much of this
dissertation focuses on introducing WSANEC law, outlining the context in which its
revitalization is occurring, specifically the dynamics of settler colonialism and climate crisis, and
arguing the need for foundational and far reaching changes that draw upon Indigenous law,
epistemologies, and worldviews. Admittedly, then, the project that remains, and which is the
hardest and most complex, is what this looks like and how we will get there. I offer an orientation

and preliminary insights in that regard, but much remains for future work.
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Chapter Two

Learning from Stories: Embodiment and Responsible Engagement®®

Figure 1: "WEXES - Moon of the Frog", Claxton & Elliott, The Saanich Year at 6.

1. Responsible Engagement

When one speaks of WSANEC law, one cannot help but also be speaking of WSANEC identity.
The two are always bound up.®* In WSANEC we speak of CELANEN, our ancestry or birthright.
CELANEN includes our SENCOTEN language, our S,0XHELI (sacred teachings of life) and
our SKALS (beliefs/laws). Much of this is captured within WSANEC creation stories, which are
often tied specifically to SENCOFEN place names. WSANEC creation stories are therefore a
journey across WSANEC territory and worldviews, and are central to WSANEC law. WSANEC

law existed prior to the construction of Canada, and continues to apply. It cannot be put aside.

88 An earlier version of this chapter appeared in Robert YELLKATZE Clifford, “WSANEC (“The Emerging People”): Stories and the Re-emergence of WSANEC Law” in Karen
Drake & Brenda L. Gunn, Renewing Relationships: Indigenous Peoples and Canada (Saskatoon: Native Law Centre, 2019).

89 See Aaron Mills, “Rooted Constitutionalism: Growing Political Community” in Michael Asch, John Borrows & James Tully, eds, Resurgence and Reconciliation: Indigenous-
Settler Relations and Earth Teachings (Toronto: UTP Press, 2018) [Mills, “Rooted Constitutionalism”] for an excellent reflection on identity and law in the revitalization of
Indigenous legal traditions, and Aaron Mills, “The Lifeworlds of Law: On Revitalizing Indigenous Legal Orders Today” (2016) 61:4 McGill LJ 847 [Mills, “Lifeworlds™] for an

analysis of the connection between law, constitutionalism, and lifeworlds, and the ways in which this matters for revitalizing Indigenous legal orders and for legal education.
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In this chapter, I focus on further fleshing out the nature of WSANEC law and begin to
explore and model a way of engaging responsibly with WSANEC stories and law. What mode of
reasoning do I bring to engagement with these stories? How do I become a responsible
participant in WSANEC law? Through these questions, I begin to illustrate some of the key
markers of the tradition, as I understand them.”® My process for navigating these questions
involves drawing upon the SENCOTEN language. I will contend that the SENCOTFEN language
necessitates a mode of reasoning with WSANEC stories that requires embodied engagement in
the relationships to which the stories speak. I argue, through reference to SENCOTEN place
names and naming system, that this includes a relationship with place, in which place in not an
object, but an actor. Taking into account the SENCOFEN mode of reasoning and place-based
ontology, I also argue that when WSANEC law works through stories it functions primarily to
engage and empower actors within the tradition to internalize WSANEC laws and norms within
an acceptable range of understandings. In other words, that WSANEC law is, in many ways,
decentralized. Generally speaking, this theorization of WSANEC stories and the nature of
WSANEC law also fits within my larger claim that climate crisis necessitates a foundational re-
imagining of our relationships and place within the world, and that Indigenous legal traditions
can help guide us in that re-imagining.

In taking WSANEC stories seriously, they cannot be seen as relics of the past. At the
same time, while WSANEC laws remain living and dynamic they are shaped by our CELANEN.
It is our CELANEN that holds together WSANEC law over time. The interplay between past and
present that I am speaking of is captured by the brilliant words of Philip Kevin Paul, and the
images they bring to mind — “the old people are the song, and we are their echo.”! These words
hold a great deal of explanatory power as a theoretical metaphor for my growing understanding
of WSANEC law and its re-emergence. An echo is always shaped by the original voice or song,
even while reverberating back — shaped too by the context in which it resounds, such as the form

of the landscape.

90 Law is always a societal and community exercise and nothing here is meant to preclude that process. This chapter describes my own approach and development of thoughts.
Others may agree, disagree, or emphasize a different understanding of these stories and their context; that is part of the process. Indigenous methodologies also tend to emphasize
that we always do research from our own position. Kovach, Indigenous Methodologies at 110 writes that such an approach is congruent with “a knowledge system that tells us we
can only interpret the world from the place of our experience.”

91 These are the brilliant words of Philip Kevin Paul, WSANEC knowledge holder. Teaching of Kevin Paul (5 July 2016) Victoria, British Columbia. The notion of song and echo
contains much metaphoric value and I have also chosen it as the title of my PhD dissertation. I have elsewhere also used the metaphor of roots and branches to capture this same
interplay. See Robert YELKAT¥E Clifford, “Listening to Law™ (2016) 33:1 Windsor YB Access Just 47 [Clifford, “Listening to Law”] and Clifford, “WSANEC Legal Theory”.

For a well-developed metaphor that uses trees in speaking to Anishinaabe constitutionalism, see Mills, “Rooted Constitutionalism™ and Mills, “Lifeworlds”.
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My interpretation of the interplay between past and present should not be misconstrued as
originalist or essentialist.”? I do not claim that the song and the echo are strict binaries. My claim
is also certainly not that the echo is a constant diminishing of the original song. Rather, the song
and the echo are an interplay — a constant and contextual balance and negotiation of
reverberations as the song and echoes enfold with one another. Much of what is occurring in
daily life is how we manage those reverberations. While I know of no theorist who negates
change, many interpretations of modernity seem to privilege change in a way that does not
adequately capture the significance of the song in this process.”® It seems to me that there is
something disorienting about focusing only on the echoes.”* I emphasize a rootedness throughout
my work because emphasis on hybridity and cultural fluidity seems to lack the explanatory
power to adequately reflect my sense of WSANEC law and identity,® that is, the way in which
WSANEC laws are shaped by our CELANEN. That is the framework in which WSANEC law is
intelligible, as I understand it.

Throughout this chapter I foreground a particular WSANEC creation story in each
section as a way of illustrating and reflecting upon key markers of the tradition.”® My method,
however, is not one of narrowing any given story to a particular ratio, as might be done in certain
methodologies in understanding Indigenous law through a common law mode of reasoning,’’ but
of opening meaningful connections across stories and to the best of my ability with SENCOFEN

1.8 My aim through

language and WSANEC sense of place, which is always relationa
meaningfully engaging with stories in this way is to begin to embody the song and echo — that is,

navigate the specific way in which the WSANEC tradition negotiates the relationship between

92 I have elsewhere taken issue with the way in which claims of originalism and essentialism are leveled against Indigenous law. See Clifford, “Listening to Law”.

93 Glen Coulthard engages with anti-essentialist claims and Indigenous identity in Coulthard, Red Skin, White Masks at ch 3.

94 Johnny Mack uses the Nuu-chah-nulth word hoquotist (a disoriented person, or one who’s canoe is overturned) as a metaphor to describe a similar observation regarding the
current state of (dis)connection he sees with Nuu-chah-nulth storied foundations. See Johnny Mack, “Hoquotist: Reorienting Through Storied Practice” in Hester Lessard, Rebecca
Johnson & Jeremy Webber, eds, Storied Communities: Narratives of Contact and Arrival in Constituting Political Community (Vancouver: UBC Press, 2011) 287 [Mack,
“Hoquotist™].

95 I concede that I may simply lack the exposure to a scholar(s) writing about hybridity that would convince me otherwise. See Clifford, “WSANEC Legal Theory” and Clifford,
“Listening to Law”.

96 I focus on a set of stories that are available to me. I do not hold this particular collection of stories out as the definitive collection or versions of stories, but as an available
starting point. I have considered many more stories than presented here. The stories I have chosen to explicitly rely upon exemplify particular themes that arose during my
consideration of this chapter more broadly.

97 For example, Val Napoleon and Hadley Friedland have used a case brief methodology derived from the common law in their work: See Napoleon & Friedland, “An Inside
Job”. In doing so they increase the accessibility of Indigenous law and have brought greater attention to the role of stories in Indigenous law. The purpose of my specific inquiry is
to better understand the WSANEC mode of reasoning encoded in these stories. I do not necessarily claim one cannot eventually achieve this through a case brief method, but that
has not been my approach here.

98 I note that I am not a SENCOFEN speaker, and that English is my first language.
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change and continuity over time (i.e., what makes it its own unique tradition).”® Of course,

engagement must always be contextualized.

2. Re-emergence and Its Context

SXE,ANEW, the firog, is the keeper of the Sacred Season of Survival. Each spring SXE,ANEW
wakes up when the Earth warms. The warm weather announces to the people to get ready for the
Sacred Season of Survival; it announces that winter is finished and it is time to end winter
gatherings and prepare for the sacred season. This time of year is a time to OLEXET (to teach
and pass on the ways of gathering; the ways of survival). These ways of gathering and survival
are what teach the Saanich people to respect the land and living things, our relatives. XALS, the
Creator, spoke in SENCOFEN when he taught the people this good way to live, and when he
gave his sacred teachings of life to the Saanich People.'"

Stories are told in context. The re-emergence of WSANEC law must too be contextualized. In
Chapter Four I will provide a far more in-depth contextualization of WSANEC law revitalization
within settler colonialism and climate crisis. For now, I note that in taking these stories seriously
we will begin to form an understanding of a place based ontology that views the land and more-
than-human beings in WSANEC territory as our relatives. Such an understanding is central to
WSANEC law. However, striving to give meaningful weight and application to this orientation
in WSANEC law revitalization brings to attention two broader contextual points — the operation
of colonial power and the fact of global climate crisis. In my approach to WSANEC law I
consider each of these contexts related and impossible to ignore. Thinking in terms of place-
based ontology is necessarily complicated by global forces of climate crisis, and global actors
that drive climate crisis. That is, the former is necessarily embedded within and impacted by the
later. It complicates how we might think and enact WSANEC law given its place-based
ontology. While most of this chapter aims to describe a WSANEC place-based ontology in more
detail, I am mindful upfront of the way in which place (regardless of where) is embedded within
these dynamics. As such, my insistence on taking these stories seriously not only allows us to
better understand WSANEC law on its own terms, but provides a foundation from which we can

start to consider meaningful change to the colonial relationship and an alternative “way of being”

99 I acknowledge the input of my supervisor, Andrée Boisselle, in helping me clarify my thinking on this point. See also Boisselle, Law s Hidden Canvas.

100 This story comes to me from WSANEC elders and knowledge holders, specifically my late grandfather YELKATFE (Earl Claxton Sr.), STOLZEE (John Elliott), and Philip
Kevin Paul. I read this particular story on papers handed to me by my grandfather before he passed. Teachings of Earl Claxton Sr., John Elliott, and Kevin Paul (date unknown)
Saanichton, British Columbia. I have kept each element of the story as I read it, but I carry it forward here in my own voice and in my own learning. In doing so I have made

myself part of the story (I discuss this further in later sections of the paper), something I am coming to see as important to WSANEC law.
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in the midst of climate crisis. These two points are worth briefly touching on prior to looking at
WSANEC stories in more detail.

The negative impact of colonial power on Indigenous peoples is well documented, as is
the role of the state’s legal apparatus in this regard.!°! The revitalization of Indigenous laws and
governance structures is a potential path forward.!’> However, colonial processes have not only
impacted the healthy functioning of Indigenous legal traditions, but also function to limit the
ways in which we might imagine the possibilities, application, and revitalization of those
traditions.!?® Canada has simply remained unwilling to call into question its most foundational

194 The Canadian state still presumes

assumptions or political and economic commitments.
superiority over Indigenous nations by denying or restricting Indigenous legal and political
authority over their lands,!% as well as through constantly subsuming Indigenous laws and
interests to those of the state, including economic development and resource extraction.!%
Indigenous territories in general remain constantly threatened by pipelines, LNG terminals,
tankers, mines, and hydro-electric dams, just to name a few. Reconciliation will fail so long as
background structures of Canadian law and the state are always taken for granted. The
‘Reconciliation is Dead” movement that gained traction during the RCMP raids of the
Unist’ot’en blockades set up within Wet’suwet’en territory in resistance to the Coastal GasLink
pipeline project is a fitting example. !’

What is clear is that the revitalization of WSANEC law faces an uphill battle. At the heart

of this struggle we might also see differences in cosmology and ontology as continuing to create

deep tensions between Indigenous and settler societies and legal traditions, and as therefore

101 There are many works that approach this issue from various perspectives. For a critique of Aboriginal case law and some of the reasoning and assumptions behind it, see John
Borrows, “Frozen Rights in Canada: Constitutional Interpretation and the Trickster” (1997) 22:1 Am Indian L Rev 37; Lawrence Barsh & James Youngblood Henderson, “The
Supreme Court’s Van der Peet Trilogy: Naive Imperialism and Ropes of Sand” (1997) 42:4 McGill LJ 993. For more on the notion of sovereignty and its web of meaning and
assumptions, see Gordon Christie, “Indigeneity and Sovereignty in Canada’s Far North: The Arctic and Inuit Sovereignty” (2011) 110:2 South Atlantic Q 329 [Christie,
“Indigeneity and Sovereignty”]. For a critical analysis of the Aboriginal law paradigm, see Patricia Monture-Angus, Journeying Forward: Dreaming First Nations’ Independence
(Halifax: Fernwood, 1999). For a stronger critique of Aboriginal law as a continuation of imperialism, see Coulthard, Red Skin, White Masks and Taiaiake Alfred, Wasase:
Indigenous Pathways of Action and Freedom (Toronto: UTP, 2009) [Alfred, Wasdse).

102 The Truth and Reconciliation Commission of Canada, which has recently identified Indigenous law as important to reconciliation, illustrates a wider adherence to this premise.
See TRC, Final Report; TRC, Summary of Final Report; and TRC, Calls to Action.

103 I have found a number of works influential in this regard. See Coulthard, Red Skin, White Masks and Christie, “Indigeneity and Sovereignty”.

104 Gordon Christie, “Reconciliation in the Face of Crown Intransigence on Indigenous Sovereignty” in Brendan L. Gunn and Karen Drake, Renewing Relationships: Indigenous
Peoples and Canada (Saskatoon: Native Law Centre, 2019) ch 2 [Christie, “Crown Intransigence”] does an excellent job of laying out this tendency.

105 Ibid.

106 In British Columbia, for example, the NDP Government’s somewhat recent approval of the Site C hydroelectric dam on the Peace River near Fort St. John will flood
thousands of hectares of the Peace River Valley. The West Moberly and Prophet River First Nations are both signatories to Treaty 8 and are two Nations that have strongly
opposed the project and the irreparable damage it will do to their lands and treaty rights.

107 See the Unist’ot’en website at https://unistoten.camp/ for more context and background information on this dispute.
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central to understanding the revitalization of WSANEC law.'% Taking WSANEC stories
seriously allows us to begin understanding the broader framework in which WSANEC law is
constituted, thereby approaching the tradition responsibly and on its own terms. Taking time to
understand WSANEC law on its own terms is a foundational step in creating grounds on which
to potentially build toward meaningful change. Beginning with a brief description of the
framework of WSANEC law also allows us to begin grappling with the way in which global
climate crisis challenges our way of being in this world.

Fittingly, it is spring as I write these words and the story of SXE,ANEW comes to mind
in helping orient my understanding of WSANEC law within these complex issues. In the
WSANEC calendar SXE,ANEW announces the Sacred Season and the onset of WEXES — the
Moon of the Frog.!” Each spring the frog sings its song as the Sacred Season of Survival arrives.
No one year is the same as another, yet something remains constant — the frog still wakes each
spring and will teach us, if we listen.''? In this way, the story of SXE,ANEW reflects the
interaction of song and echo, a rootedness and fluidity, each year and over time.

During this Moon the frog acts as both a witness and messenger for the WSANEC
people.'!! It signals a move to the outdoors, and that the Earth is warming up with the arrival of
spring in WSANEC territory.!'2 In fact, each year the Earth is warming up much more than ever
before, and the trend is likely to continue.!!® This realization should teach us something and we
should act differently given that knowledge. In this regard, the story also importantly points to
the significance of experiential learning and embodied engagement with these stories and
teachings — “these ways of gathering and survival are what teach the Saanich people to respect

the land and living things, our relatives.”!!* Since we are speaking about the revitalization of

108 Resistances to resource extraction and development projects that have negative impacts on Indigenous lands exemplify this tension between societies and legal traditions. John
Borrows uses the term civil (dis)obedience to reflect that resistance against one legal tradition may simultaneously be obedience to Indigenous laws: see John Borrows, Freedom &
Indigenous Constitutionalism (Toronto: UTP, 2016) [Borrows, Freedom] at ch 2.

109 The WSANEC calendar is divided into thirteen different moons, each relating to the weather and different economic and cultural activities that occur during that time: see Earl
Claxton & John Elliott, The Saanich Year (Brentwood Bay: Saanich School Board and Saanich School District #63, 1993) [Claxton & Elliott, Saanich Year].

110 See Clifford, “Listening to Law” for a narrative reflection on listening to law.

111 Claxton & Elliott, Saanich Year at 5. There is more to explore here as well. In the WSANEC legal tradition witnesses are called during important times or events and are
tasked with keeping and sharing when called upon the importance of the work that was undertaken. The frog is the “keeper” and acts as a witness and messenger for the Sacred
Season. In this context, witnessing may be seen as creating relationships and responsibilities across the human and non-human world.

112 Ibid. at 5.

113 I mean this as a general comment based on news reports while writing this chapter in 2016, which was the hottest on record. 2017 is currently the second hottest on record
behind 2016, despite the absence of El Nifio: see Damian Carrington, “Record Breaking Climate Change Pushes World Into ‘Uncharted Territory’”, The Guardian (21 March
2017), online: <theguardian.com/environment/2017/mar/21/record- breaking-climate-change-world-uncharted-territory>.

114 Teachings of Earl Claxton Sr., John Elliott, and Kevin Paul (date unknown) Saanichton, British Columbia [emphasis added].
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WSANEC law, we necessarily negotiate our engagement with these stories and laws each day in
accordance with our own abilities and current understandings, but in doing so, what is important
is not only the stories themselves, but also how we use them.

Any legal tradition consists of more than a body of rules.!!* Engagement with WSANEC
stories must therefore involve a search to understand and embody something more complex and
elusive than the explicit content of the stories themselves, though that is important too.!'¢ What I
mean is that WSANEC stories and law, like any tradition, are embedded within a larger
constitutive framework that animates and gives them meaning; a framework that both empowers
and constrains their scope and vision.!'” In WSANEC law a principal component of that
framework is an emphasis on encompassing interdependent relationships across a range of
actors, both human and more-than-human. I have begun to describe this as an “ontological
understanding of land that assigns to land much more ‘agency’ and ‘being’ than typical of the
non-Indigenous worldviews that inform Canadian law.”!!® Through this being and agency the
more-than-human world is also a central actor in the legal tradition.!'” A mode of being in
relation with the more-than-human world therefore becomes central to WSANEC law.

In WSANEC our creation stories are about the animals and land once being human and
having their own spirit. These creation stories are tied inextricably to given places and their

SENCOTEN place names, giving specificity to this broader theme of relation with the more-

115 Jeremy Webber argues that in protecting Indigenous legal orders we should not aim to protect a predetermined body of norms, but practices of normative deliberation and
decision making: see Jeremy Webber, “Legal Pluralism and Human Agency” (2006) 44:1 Osgoode Hall LJ 167 [Webber, “Legal Pluralism™].

116 Julie Cruikshank, Do Glaciers Listen? Local Knowledge, Colonial Encounters, & Social Imagination (Vancouver: UBC Press, 2005) at 66 writes: “Storytelling may be a
universal human activity, but understanding what one hears requires close attention to local metaphor and local narrative conventions. When speaking in story-like constructions,
Yukon elders tend to make generous assumptions about their listeners’ or readers’ understandings of such precepts....It is, of course, precisely the absence of such knowledge that
often makes cross-cultural communications so fraught”).

117 We may generally refer to this as constitutionalism. The work of Aaron Mills is helpful on this point: see Mills, “Rooted Constitutionalism” and Mills, “Lifeworlds”. I have
also found the work of Christine Black helpful: see CF Black, The Land is the Source of the Law: A Dialogic Encounter with Indigenous Jurisprudence (New York: Routledge,
2011) [Black, The Land is the Source]. Black argues that cosmological narratives provide a framework through which we “can come to terms with the manner in which the laws of
that society and the individual’s behaviour are understood” (ibid at 24). That is, we can better understand the “principles, ideals, values and philosophies that inform the legal
tradition” (ibid at 15). I also understand that law and culture are always intertwined in myriad ways: Rosen, Law as Culture (providing an excellent discussion on the connection
between law and culture more generally).

118 Clifford, “WSANEC Legal Theory” at 767. In that article I tried to begin demonstrating this point in specific relation to a fuel spill at Goldstream River in WSANEC territory.
119 Aimée Craft eloquently describes this point in relation to water in describing her methodological approach to Anishinabe law. She writes: “Whereas, in other systems of law,
water is treated as a subject or object, often to be owned and used, in ANI nibi (water) is treated as an actor in a relationship. The research and gatherings were premised on the
teaching that water has a spirit, that it is living and that we must conduct ourselves in relationship with it. However, the conversation could not be limited to water itself, given that
water is in constant interaction with other beings (including each of us, our bodies and our sprits). In fact, water sustains all life”: Aimée Craft, “Giving and Receiving Life from
Anishinaabe nibi inaakonigewin (Our Water Law) Research” in Jocelyn Thorpe, Stephanie Rutherford & L Anders Sandberg, eds, Methodological Challenges in Nature-Culture
and Environmental History Research (New York: Routledge, 2017) [Craft, “Giving and Receiving Life”]. See also Aimée Craft, “Ki inaakonigewan: Reclaiming Space for
Indigenous Laws”, paper prepared for the Canadian Administration of Justice Conference, Aboriginal Peoples and Law: “We Are All Here to Stay”, 14-17 October 2015 [Craft,

“Reclaiming Space”].
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than-human world through situating it in place. What is occurring is not anthropocentrism, but an
understanding that other elements of creation are our “relatives”, to whom we have
responsibilities.'?° Honouring the responsibility to care for our relatives throughout WSANEC
territory is an enactment of WSANEC law. If this is the framework for understanding WSANEC
law on its own terms, then the context I have been building to in this section is how do we
honour this responsibility within the constraints of colonial power and global climate crisis?

The clash between the constitutive framework of WSANEC law and that of Canadian law
(and its political and economic commitments) has been noted. Further complicating matters is
the fact that we are embedded within a globalized world in an advanced state of climate crisis.!?!
While WSANEC law can (and always has) provided an alternative way of being within this
reality, the nature of global climate crisis does complicate the way in which we think of the
place-based ontology of WSANEC law, and how we might work to protect WSANEC territory
through WSANEC law. While we may witness local manifestations of climate crisis,'?? the
diffuse and cumulative effects of pollution cannot be confined to the actions and practices of
only one nation or actor.!?* These harms would, for instance, include the acidification of oceans
and warming temperatures, to name only two. As such, the forces that impact WSANEC’s
ontological connections with land — and thus the enactment of WSANEC law — are not confined
only to Canada, but are impacted by the fact that at a global level the limits of earth’s systems are
strained by human action.

Some have termed this reality the Anthropocene.!?* T will provide a more detailed critique
of this term in a later chapter. For now I note that, as opposed to an undifferentiated “anthropos”

125

recently “awakening” to the reality of climate crisis, = it has been conscious choices by powerful

120 The WSANEC creation story of islands is explicit in this regard, which is discussed in greater detail later in this chapter. In that story, as the Creator transformed WSANEC
ancestors into the islands in WSANEC territory he gave the teaching of reciprocal relationships in which the islands would care for the WSANEC people, and the WSANEC
people would care for the islands: see Clifford, “WSANEC Legal Theory™ and Clifford “Listening to Law” for more on this story.

121 Timothy Morton, Hyperobjects: Philosophy and Ecology afier the End of the World (Minneapolis: University of Minnesota Press, 2013) [Morton, Hyperobjects] has used the
term “hyperobjects” to describe things such as climate change. While I do not adhere to his object oriented ontology, his description of the ways in which hyperobjects are
“viscous” in the sense that we are inside of them and they are stuck to us and all that we do, is helpful. For example, as I turn the key to my car I am necessarily embedded within
the hyperobject of global warming: ibid. at 28.

122 The term “hyperobject” used by Timothy Morton is also useful in relating how climate change is so “massively distributed in time and space relative to humans” that it exists
beyond our realm of perception (ibid at 1). Therefore, what we experience is necessarily a “local manifestation of some vast entity that I am unable to directly see” (ibid at 47-48).
123 See Jean-Luc Nancy, After Fukushima: The Equivalence of Catastrophes (New York: Fordham University Press, 2015) at 4 (arguing that catastrophes, such as that at
Fuskishima, can never be viewed as isolated incidents, nor viewed as “natural” in the era of globalization and technology. Any disaster necessarily impacts a web of “technical,
social, economic, political intricacies that keep us from regarding it as simply a misadventure or a misfortune whose consequences can be more or less easily circumscribed”).
124 The term Anthropocene was made popular by Paul Crutzen and refers to a geological epoch marked significantly by human impact on Earth’s systems. Paul J. Crutzen,
“Geology of Mankind” (2002) 415 Nature 23 [Crutzen, “Geology of Mankind”].

125 The name Anthropocene is a combination of anthropo from anthropos which means “human” and cene from kainos which meaning “new” or “recent”.
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actors and institutions throughout recent human history that propel us into this troubling
predicament.'?® The ontological divide between Nature and Society that has plagued western
thought is arguably one significant or enabling factor underlying the Anthropocene.!?’

The story of SXE,ANEW indicates that spring is a time to teach, and thus to learn. While
my principal objective in this chapter is to relate an understanding of WSANEC law on its own
terms, including the ontological framework that makes it intelligible, I have tried to also

introduce the idea that this necessarily matters at the level of “reconciliation™!?8

and at a global
level of existence (both human and more-than-human). Any approach to WSANEC law that
removes it from this larger framework and context troubles me. In fact, if our societies and legal
traditions (all and every one of them in the world) cannot meaningfully address global climate
crisis within their own normative frameworks, then I am afraid they are failing.'?° T do not
presume to dictate what the normative framework of other traditions should be specifically,
though I feel free to critique them when they manifest in local and global harms.

I also noted that the story of SXE,ANEW taught me that what is important is not only the
stories themselves, but also how we use them. Generally speaking, they can be used as a
foundation for building healthier relationships and an alternative way of being in the midst of
climate crisis. Importantly, the story of SXE,ANEW also stressed the significance of experiential
learning and embodied engagement with WSANEC stories and laws. This task takes
commitment, and I will retutn to it in the next chapter in introducing the WSANEC field course I
teach. For now, it is insightful how quickly into my first reading of some of these WSANEC
stories that I began to approach my current knowledge limit. Part of that was simply the amount
of time available to immerse myself in a set of stories, many of which were new to me at the
time. The issue is not one of memorizing the stories, but of internalizing the implicit elements of

those stories. The other component is that WSANEC stories always require a mode of reasoning

126 Bonneuil, Christophe & Fressoz, Jean-Baptiste, The Shock of the Anthropocene: The Earth, History and Us, trans. by David Fernbach (London: Verso, 2016) [Bonneuil &
Fressoz, Shock of the Anthropocene] at 70. Bonneuil and Fressoz have usefully analyzed the term and state of the Anthropocene, moving the analysis from one in which a
generalized “human species” has “unwittingly” impacted Earth’s systems at a global level, and only recently come to awaken to this reality, to an analysis which provides a critical
history of how we have actually reached this point of “environmental crisis”. In short, they argue that the choices that brought us to the point of the Anthropocene were political
and with awareness of the consequences. There are connections with colonial expansion in that the influx of resources allowed European powers to continue to expand at
unsustainable rates.

127 See ibid. for more.

128 Meaningful reconciliation cannot be narrowly construed nor remain discrete. Recognition, when conceived of as accommodation within existing structures and ideologies,
does little to address the type of change I think is necessary to adequately address colonial power structures and global climate crisis.

129 I take a strong stance on this point but the situation of global climate change seems to require a strong chance.
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and engaging with these stories that requires us to move beyond the story itself. The remainder

of this chapter begins to examine the ways in which this can happen.!3°

3. Written Stories and Pedagogy
A story about The Four Winds reminds me that the content of WSANEC stories is important, but
the mode of reasoning with these stories compels me to move beyond the story itself and to

become a participant engaged directly in the relationships which the stories speak to.

There were two young sisters who were jealous and envious of one another. The younger sister
(SOTEC) was a nice looking girl and the older sister (SCES) was jealous of her looks. SOTEC
was also ambitious and hard working, which also made her sister jealous. One day SOTEC was
making an Indian blanket. She was almost finished and hung her blanket outside to beat the
fungus out of it. Her sister, SCES, made fun of her work. SOTEC tried to ignore her, but her
sister kept laughing at her and her work. SOTEC eventually allowed herself to be affected by her
sister’s words and become more and more angry. She beat her blanket faster and harder until it
broke apart. The pieces of the blanket flew into the air.

Eventually the older sister, SCES, found a husband (SKANET) and this time her younger
sister was jealous and envious. SCES and SKANET had a little boy (STIWET). The younger
sister, SOTEC, wished she had been the mother of the child and planned to steal the baby and
keep it for her own.

XALS could see what was happening to this family and he appeared to them. He said that
to have a family is a precious gift'3! that must be cared for and taken care of. It is wrong to be
envious and jealous; to be mean and unkind; and to allow another person to make you angry and
then to become part of that anger. XALS told the sisters that their weaknesses would always be
remembered. He turned SOTEC into the north wind and said, “You will come as a cold wind to
wash away the weakness on the land, and the living things.” XALS said, “When SOTEC blows,
the snow will come.” The two sisters have always disagreed with each other. When SOTEC
arrives in WSANEC her teeth hang from the roofs as icicles. When SCES sees this her sister
brings her warmth to WSANEC and the icicles fall. The old people say that the sisters are
playing a LAHAL game; when SOTEC's teeth are on the roofs she wins the sticks. When SCES
blows, the icicles fall and she wins the sticks. Even today the two sister’s disagreement can be
seen and heard.

The rest of the WSANEC family also became the winds. SKANET was an older man who
was a kind and good person. SKANET and SCES had a son named STIWET who grew up to be a
handsome and kind young man. SKANET taught STIWET all the good qualities of life and to be a
kind and trustworthy person.

SCES saw what a handsome man her son had grown up to be. SCES began to like her
own son in a way that she shouldn’t have. Since she had the ability to change her appearance,

130 The broad themes that follow each deserve far greater attention than I can give here, but can serve as building blocks for my own learning and for subsequent discussions.
Each section is therefore more about thought building as opposed to giving concrete answers about the WSANEC legal order.
131 The first WSANEC man, SLEMEW, was given the gift of a family by the Creator after having been diligent in following the teachings and laws given to him by the Creator.

This story is referred to again later in the paper. I emphasize it here to indicate how stories often fit together in informative ways.
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she changed herself into a young lady. STIWET was walking along the shore when he met the
young lady. He didn’t know the young lady was his mother and he started to become fond of her.
STIWET told his father about the young lady. SKANET suspected something about the young
lady but didn’t want to believe it. When STIWET told his father about wanting to stay with the
young lady he met, his father questioned him about her. He told STIWET about his mother’s
ability and about his suspicion. He cautioned his son. SKANET asked his son whether the young
lady had a scar on her thigh. STIWET didn’t know but followed is father’s advice to look. The
next time he met the young lady he looked and found the scar his father spoke of. STIWET
returned and told his father about the scar. SKANET became very sad and tears began to fall
from his eyes. His son didn’t know why his father was crying. STIWET asked, “Father what is it,
why are you crying?” SKANET told his son that “I know now that the beautiful young lady you
have been seeing is your own mother who has been deceiving you”.

Again, XALS could see what was happening and appeared to the family. He spoke to
SCES and said, “Your handsome son is a gift to you. What you have done to your son and
husband is wrong. You must respect and love your children in a way that is good. You must
respect your mate.”’

XALS pointed to each of the family and sent them in the four directions to become the
winds. SKANET became the Southeast wind; SCES became the Southwest wind; STIWET became
the Northwest wind; and SOTEC became the Northeast wind. These are the main winds that
blow in WSANEC. When the Southeast wind blows it always brings the rain. It is said that these
are the tears of the kind old man SKANET. The wind that is very unpredictable, can be very
fierce, unkind, and arrive without warning, is SCES, the Southwest wind. The very character of
this bad woman is the character of the Southwest wind. When the Northwest wind blows, there is
always a turn to better as the weather clears. This is the character of the kind, handsome young
man who was so trusting. The two sisters SCES and SOTEC are still jealous and envious of one
another because SCES made fun of SOTEC’s Indian blanket. SOTEC became so angry she hit
her blanket until it fell apart. The parts of her blanket that she beat into small bits is the snow
that comes when the North wind blows and brings the cold winter months.'3?

Stories and their role in Indigenous knowledge systems has been an important topic of
Indigenous studies literature.!33 In arguing for the resurgence of Indigenous legal traditions,!3*
there has been a similar emphasis on the role of stories in this process of revitalization'*> and

decolonization.!*¢ In my early research I too focused on a set of transcribed as well as published

132 This is an interpretation of the story of The Four Winds as I have heard it. Teachings of Earl Claxton Sr., John Elliott, and Kevin Paul (date unknown) Saanichton, British
Columbia. There is a great deal going on in this story. The story is gendered and a great deal more attention to that fact and the implications it has needs to be explored in more
detail.

133 See Jo-ann Archibald (Q um Q’um Xiiem), Indigenous Storywork: Educating the Heart, Mind, Body, and Spirit (Vancouver: UBC Press, 2008); Jill Doerfler,
Niigaanwewidam James Sinclair & Heidi Kiiwetinepinesiik Stark, Centering Anishinaabeg Studies: Understanding the World through Stories (Winnipeg: University of Manitoba
Press, 2013).

134 John Borrows has been a leading figure in this regard. See generally John Borrows, Recovering Canada: The Resurgence of Indigenous Law (Toronto: University of Toronto
Press, 2002); John Borrows, Canada’s Indigenous Constitution (Toronto: UTP, 2010) [Borrows, Indigenous Constitution]; John Borrows (Kegedonce), Drawing Out Law: A
Spirit’s Guide (Toronto: UTP, 2010); John Borrows, Law’s Indigenous Ethics (Toronto: UTP, 2019); and Borrows, Freedom.

135 Val Napoleon and Hadley Friedland have given particular emphasis to stories in their work: see e.g. Napoleon & Friedland, “An Inside Job™.

136 See Leanne Betasamsake Simpson, Islands of Decolonial Love (Winnipeg: Arbeiter Ring, 2013).
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stories available to me to better understand the WSANEC legal order.'3? Aside from the
centrality of stories in the WSANEC tradition, there are practical reasons for this choice as
well.!3® My late grandfather handed me many of the written stories I have available to me. The
transcriptions were part of an effort to record those stories so that the knowledge and values they
contain would not be lost. The stories contain the voices of many different people, including my
late grandfather and late great-grandmother. I learned a great deal from both my grandfather and
great-grandmother growing up, but the reality is they are no longer here and I was not raised as
immersed in the knowledge and legal tradition I am now looking to better understand as they
were.!3 The notion of resurgence itself reflects this scenario (the idea of something once vibrant
undergoing a contemporary re-emergence).'*° In this light, the importance of recording these
stories cannot be overstated; it is a large part of what allows me to learn from them here. The Old
People who carried these stories have done their part; the question I now have is what is (or
should be) my role and relationship in understanding and caring for these stories? Again, the
relationship between the song and the echo is at play.

Part of understanding these stories requires building knowledge of the SENCOFTEN
language and the mode of reasoning it provides. Philip Kevin Paul emphasizes that the
SENCOTEN language creates participants, that is, requires the speaker to become directly
involved in a relationship with that which is being spoken about in order to understand the full
meaning of the SENCOTFEN word being used.'*! In exemplifying his point, Paul uses the word
mallard, which in English describes, or at most brings to mind an image of, a particular type of
duck. In SENCOTEN the word for mallard is TENEKSEN, meaning “earth-nose”. While this
word also brings to mind an image of the bird, it additionally represents a habitat of the duck. He
explains that at certain times of the year ducks walk in fields of grain or hay with their bills to the
ground, eating grain. When they are feeding on grain is the best time to hunt them, because that
is when they are best to eat.!#? It is also the season in which we use sacred duck feathers in our

ceremonies.

137 Some of the stories I have relied on in this paper I have previously heard in other contexts. I have, of course, also made connections with knowledge, experience, and
conversations I have had beyond those stories.

138 For an excellent discussion of theoretical reasons for turning to Indigenous storied foundations, see Mack, “Hoquotist”.

139 There are others in WSANEC who carry knowledge and stories and who I can and do learn from. However, the closeness I had with my grandfather and great-grandmother
means these stories are an important and meaningful place for me to turn.

140 The violence of colonialism has meant that Indigenous knowledge and legal systems are not as vibrant or widely practiced as they once were.

141 Paul, The Care-Takers at 4. Paul also contrasts this with the English language, which he describes as creating observers, as opposed to participants.

142 Ibid. at 4.
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In short, knowledge in the WSANEC tradition is not compartmentalized, but holistic.
That is, in the WSANEC tradition knowledge requires experiential learning and participation,
meaning full knowledge of one thing most often requires knowledge of another;'*? this is the
mode of reasoning I believe Paul is pointing to in his observations about TENEKSEN. This
mode of reasoning is focused on relationships between interdependent beings. Harkening back to
the story of SXE,ANEW, this mode of reasoning is a recognition and reflection of the notion that
we are in direct relation with all of creation — the land and animals are our relatives. The same
mode of reasoning, I argue, applies to WSANEC law through WSANEC stories and pedagogy,
which includes written stories. It is worth expanding on this point, and how I arrived at this
thought.

In my legal studies, our approach to the common law was mostly compartmentalized
from the outset; one learns tort, contract, constitutional, property, criminal law and the like
separately, and with little reference across those categories. Law school also taught me a mode of
reasoning predominantly focused on searching a case for a ratio (or rule), and then applying that
ratio (usually in some innovative way) to a particular fact scenario. Equally important may be
distinguishing the application of a specific ratio or principle based usually on a particular set of
facts. However, this did not seem to fit with my growing understanding of WSANEC law.!#* For
example, it is certainly possible to take the explicit content of the story of The Four Winds and
draw direct rules about family relationships. The insights about proper family relations, including
inappropriate relations between parent and offspring, remain consistent with contemporary
society and would likely find little contestation. The gendered nature of the story should also be

examined in greater detail, along with the implications that has in the legal tradition. However,

143 In Clifford, “Listening to Law” at 49, I stated: “And it is never just one story. That makes it hard. To explain one thing, you usually need to explain another first. But where
does that get us? Are we always forced to try and explain something else? Could you even explain it all if you tried? Theoretically, perhaps; but daily life doesn’t often unfold at
that level of awareness. So where would we be? Stuck? No, that won’t work either. You pick a point that seems to fit and you jump in. You do your best.” In doing so I meant to
point to a more holistic approach to WSANEC knowledge, law, story, and pedagogy, while also capturing the reality that the revitalization of WSANEC law requires jumping in at
some point, even without all the knowledge and connections currently in place.

144 We are in relationships with all of creation, and relationships are fluid and contextual as opposed to governed by strict rules: see Marie Battiste & James (Sa’ke’j) Youngblood
Henderson, Protecting Indigenous Knowledge and Heritage: A Global Challenge (Saskatoon: Purich Publishing, 2000) at 77—78 (writing that stories are not about transmitting
“explicit rules,” but rather, are “anecdotes” focused on the “processes of knowing”); James (Sakéj) Youngblood Henderson, “Postcolonial Indigenous Legal Consciousness™ 1
Indigenous LJ 2002 1 at 45 (characterizing Indigenous law as an ecological order in which everything is interrelated, holistic, and works to sustain harmony and balance through
shared relationships with nature. Indigenous law is therefore based on the implicate order of the surrounding ecology. Because ecology and all life forms and forces are constantly
in flux, Indigenous law works to constantly adapt to that flux). I have also found the work of Raymond Austin to be helpful. Austin describes three core values or legal concepts for
the Navajo tradition: hozhq (glossed as peace, harmony, and balance), k’¢ (glossed as kinship unity through positive values), and k’¢éi (glossed as descent, clanship, and kinship),
which he describes as conditions generated through the operation of Navajo law, as opposed to a basic legal principle to be directly applied: see Raymond Austin, Navajo Courts

and Navajo Common Law: A Tradition of Tribal Self-Government (Minneapolis: University of Minnesota Press, 2009) [Austin, Navajo Courts].
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stories can have layered meaning, and if we embrace the mode of reasoning carried in the
SENCOTEN language, is that all that the story of The Four Winds is meant to convey?

The revitalization of WSANEC law should not be about looking for a separate system of
rules, but rather for processes of normative deliberation.!#’ I have therefore not read WSANEC
stories with a common law mode of reasoning in mind.'*® I have not looked for a ratio or for
explicit rules within stories. I don’t think WSANEC stories are meant to (at least predominantly)
encode rules within individual stories in the same way. Rather, my inquiry has been to try and
build implicit and meaningful connections across stories and thus to identify and better
understand the WSANEC mode of reasoning encoded within them. There are several
implications in taking up this mode of reasoning with stories.

Just as one cannot understand the full meaning of the word TENEKSEN without
becoming a participant and drawing connections with other aspects of knowledge, so too can one
not fully understand a story without doing the same. Stories may be a good place to start, but you
can never fully grasp a principle or a legal tradition by looking only to one story, or even a
particular set of stories. The WSANEC mode of reasoning means that stories always link
together with other stories, with the SENCOTEN language, and with other aspects of knowledge
and worldview. The more work we do in building these connections beyond the words of the
story, the better we begin to understand the mode of reasoning required in WSANEC law.
Building these connections is not simply about learning the stories (though that is a helpful
guide) but requires deeper engagement and embodied learning.

As WSANEC stories are meant to create participants, the learner must therefore become
directly involved in a relationship with that which the story is speaking about in order to grasp
the full meaning. In fact, the stories themselves, even when written, are already a manifestation
of this type of learning and pedagogy. The Old People who carried these stories before were
participants in this same way, and thus equally embodied both the song and the echo. What I
mean is that, the stories the Old People carried, and that we turn to here, are a snapshot of a
particular time and telling; they were a product of the knowledge and experience already
developed over time by those who came before them. What this mode of reasoning tells me is

that in each instance these stories have always reached beyond the words of any single telling or

145 See Webber, “Legal Pluralism”.
146 See Napoleon & Friedland, “An Inside Job”.
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version of the story, and learning from them therefore requires a different type of engagement.
WSANEC knowledge is not abstracted from relationships, but rather, is premised on those
relationships. The time, place, storyteller and the learner all shape the story and the context in
which it is told and carried.

Embodying these stories and teachings is a significant part of being a participant and
learning from them. We should not see these stories as detached from daily life, as though they
are only remnants of the past. When we see that these stories relate to something beyond them,
and always have, then they become more dynamic and powerful. The story of The Four Winds is
more explicit in this regard, and can be best exemplified by relating some of my own experience
with this story.

The story of The Four Winds carries knowledge about the relationship WSANEC have
with the winds in WSANEC territory, which is expressed through the character of each family
member in the story. I have experienced these winds, and their connection with other stories, in
several different ways. For instance, I have elsewhere written about the SENCOFEN concept of
TETACES (island)—meaning “Relatives of the Deep”. The word TETACES reflects the
WSANEC creation story for islands, in which during the time of creation the Creator made the
islands by throwing a number of WSANEC ancestors into the ocean.'*” I have found the concept
useful to express a relationality I see within WSANEC stories and law. In that story, I refer
specifically to one of these islands — EEL,TOS (James Island), meaning “splashed on the face.”
EEL,TOS is named such because the southeast side of the island is worn by the wind and the
tide. I have stood on the shores at Tsawout in a very strong southeast wind (SKANET) as it
rained and as heavy waves funneled through the channel, and wore away at EEL,TOS.

Similarly, as I renovated the house my great-grandfather built on the shores of Saanichton Bay at
Tsawout, I felt the biting teeth and chill of the north wind. On many days the wind blew from
different directions, but it is on days the north winds blow that the chill becomes particularly
pronounced. I could literally feel the temperature drop from the presence of SOTEC. In this way,
these stories tell us of life within WSANEC territory and carry knowledge that is central for
navigating the ocean and weather. They tell us of moral values, but they are also rooted in place

and ontology that teaches us how to understand and live in relation with the land and beings in

147 In doing so the story explains that the Creator told the WSANEC to look after their “Relatives of the Deep” and for the “Relatives of the Deep” to look after the WSANEC.
This created a reciprocal obligation that reflects WSANEC law.
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WSANEC territory, including the wind. It may even be said that these stories and laws are of the
land.

The re-emergence of WSANEC law is not only about the knowledge and teachings
within the stories themselves, but also about embodying the mode of reasoning they speak to.!4®
Many of the stories flow from this type of engagement, and from the relationships with the land

that form the content of the story. This brings us to another broad theme of WSANEC stories and

WSANEC law — in most cases they are connected to “place.”!*?

4. “Place” and WSANEC Law

The story of EAU,WELNEW reminds me of the importance of place and SENCOTEN place
names. WSANEC stories are tied to place, but place is not an object, but an actor with which we
are in relation.'*" Even the act of naming in the SENCOTEN language is relational, often
reflecting a feeling or experience of place. Better understanding WSANEC concept of place
helps build our understanding of WSANEC law and our mode of reasoning with WSANEC
stories. We can also begin to see how this rootedness in place will be complicated by the context

of climate crisis.

In the beginning XALS taught the Saanich People how to take care of this land. For many years,
the Saanich remembered XALS’s words. They were happy and had plenty of food. But as many
years passed, some people broke XALS words and forgot his teachings. XALS became unhappy
and told the people that there would be a flood over the land. They were to prepare. They
prepared a long rope of cedar bark. They gathered food and possessions. The tide water began
to rise. The people packed their belongings into their canoes. Some people did not heed XALS
teachings. They were not prepared and were washed away. Their canoes were destroyed.'! The
water rose higher and higher. The people paddled to the highest mountain nearby. The tress
were still above the water. They tied themselves to an arbutus tree on top of the mountain. Soon
the tops of the trees were covered with water. They were afraid and prayed to survive the great
flood. They asked XALS to take pity on them. After many days, a raven came and landed on the
bow of the canoe. He was carrying a stick and was talking to the people. The raven had brought
the good news. Suddenly a mountain began to emerge in the distance. One of the men said “NI
QENNET TFE WSANEC” (“Look at what is emerging”), as he pointed to the mountain
emerging in the distance. Before they left the mountain, they gathered around the huge coil of
cedar rope and gave thanks. They said from now on this mountain will be called EAU, WELNEW

148 See Mack, “Hoquotist” at 305 (speaking to the importance of actively engaging our stories and cultural practices in the processes of revitalization).

149 There are different categories of stories and different reasons for telling a story. “Place” and place names are very important in WSANEC stories, teachings, laws, and in the
SENCOTEN language. My purpose in the following section is to emphasize the importance of place, not to deny or detract from other important elements and considerations.
150 See also Craft, “Giving and Receiving Life” and Craft, “Reclaiming Space”.

151 This reminds me of Mack’s use of the word /oquotist in analyzing the impact of colonialism on the Nuu- chah-nulth people: see Mack, “Hoquotist”.
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(Place of refuge, escape, healing). They further said we will be called the WSANEC (The

emerging people). XALS heard their prayers. XALS said he would not punish the people by flood
152

again.

I have argued that differences in ontology create deep tensions between Indigenous and
settler societies and legal traditions. In this section I will begin to explore aspects of a place
based ontology that I argue informs WSANEC law.

WSANEC stories provide narratives for the elements of creation, and are thus a journey
across WSANEC territory, as well as through WSANEC cosmology and worldview.'>? It will be
seen that WSANEC stories provide a rootedness in place. However, it is also interesting to note
that the WSANEC are the “emerging people”. It is possible to see emerging as signifying
something that is always in a state of becoming, even while situated in place. This observation
would also reflect my earlier comments about the interaction between the song and echo in
WSANEC tradition.

Knowledge in the WSANEC tradition is not abstracted from, but rather premised on,
relationships. One way in which this manifests is through the connection between stories and law
to place. Many WSANEC stories have a strong spatial component in that they are connected to
place, physically identifiable points, or to the creation of beings (trees, deer, islands, wind, etc.)
which are located or move spatially in and through WSANEC territory. Similarly, most
SENCOTEN place names contain, through literal translation, and the creation stories they carry
with them, important teachings and laws. For instance, as described above, EAU,WELNEW
translates as “place of refuge” and connects to a central WSANEC creation story. Philip Kevin
Paul interprets several important symbols throughout this story as reminding the WSANEC
about their relationships with the animals (represented by the Raven); the plants (represented by
the arbutus tree, as well as the cedar rope); the earth or land (represented by the mountain); and
with the Creator (represented through the emergence of the WSANEC and the flood).!** It is
also, more specifically, what makes EAU,WELNEW a spiritually important place for the
WSANEC.

152 Claxton & Elliott, EAU, WELNEW.
153 1 have elsewhere argued for the intimate connection between cosmology, or worldview, and WSANEC law: see Clifford, “WSANEC Legal Theory”.
154 Paul, The Care-Takers at 3.
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Paul goes on to indicate that the SENCOTEN language creates participants, a concept I
found useful to introduce in the preceding section. Paul’s principal point was that SENCOFTEN
requires the speaker to become directly involved in a relationship with that which is being
spoken about in order to grasp the full meaning of the SENCOFEN word being used. This point
was exemplified through the word TENEKSEN. I argued that the same mode of reasoning
applies to stories. A similar observation holds here in regard to “place” and “place-names” as
well. Paul writes that “[e]ach place name requires explanation. The interpretations range from
depictions of the sound that a stream makes hitting the shore; to descriptions of hunting grounds;
to explanations of water circulation; even to lessons in life.”!*> The place names cannot be fully
understood without experiential knowledge of that place.

A number of the place names that now overlay WSANEC territory are labeled after
“significant” people, as determined by settler society. An excellent example is the island in
WSANEC territory called EEL,TOS. As discussed above, the name represents the fact that the
southeast side of the island is worn by the wind and the tide. The name EEL,TOS therefore
connects with, at minimum, the story of The Four Winds and the creation story of TETACES
(islands, or “Relatives of the Deep”). The islands within WSANEC territory were once
WSANEC ancestors. During the time of creation XALS threw a number of WSANEC people out
into the ocean making the islands that are there today. The names of the islands reflect their
characteristics and the manner in which they landed. EEL,TOS is quite literally “splashed on the
face”. The creation story of TETACES also goes on to provide a law of reciprocal relationships
in which the WSANEC and their Relatives of the Deep each care for one another as
interdependent beings.

In English, however, we now refer to EEL, TOS as James Island, named after Sir James
Douglas, Governor of Vancouver Island, who concluded a number of treaties in the area.!>® The
process of naming land or places after significant people, in the western, or settler, tradition,
seems to reflect the tendency to set humans apart from nature, and perhaps even to impose

human, and more specifically the individual, over nature and place.!>’ Conversely, to name

155 Ibid at 4.

156 I will discuss EEL,TOS in detail in Chapter Five. For more on James Island, from a different perspective, see Bea Bond, Looking Back on James Island (Sidney: Porthole
Press, 1991) [Bond, James Island).

157 1 note that sometimes names come from an anglicized version of the original Indigenous name. Such an example is Saanich, which comes from WSANEC. This process of
naming might be seen as an attempt to mimic the Indigenous name, as opposed to a direct policy to impose a foreign name. However, while such an approach does differ from

directly imposing a name of a significant person on the landscape, it can still function as a colonial tool in that sometimes these names are placed in another territory. For example,
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places in a way that reflects the very being of land and the WSANEC relationship to, and
experiential knowledge of, that particular area of land or element of nature, reflects a very
different way of orienting ourselves to that place. I will return to a discussion of this
Nature/Society binary and what role it has in settler colonialism and climate crisis in far greater
detail in later chapters. For now, it is important to grasp that this ontological difference is
relevant in that our laws reflect and generate out of this mode of reasoning.!*®

Despite this orientation to place in the WSANEC tradition, the act of naming in itself
cannot avoid some element of anthropocentrism. However, one of my teachers has emphasized
that it is possible to avoid the presumptiveness of naming.!>® Part of avoiding this
presumptiveness involves understanding that different people have different names for place; it is
not presuming that your name, story, or relationship to a place is the only one. In relation to the
notion of “territory,”!® I have heard that this lack of presumptiveness was particularly relevant
near “soft borders” where neighbors were permitted to each relate to place in their own
respectful way. I have heard Philip Kevin Paul and John Elliott speak of PKOLS, now
commonly known as Mount Douglas in Victoria, British Columbia, as one such area where
neighboring societies would often meet with an attitude of “soft borders,” as opposed to
ownership. This attitude involves respecting different names and stories for place within
families, and across neighboring Indigenous societies. It also involves respecting place in and of
itself.

Just as there may be an element of presumptiveness to naming, so too can it be
discourteous to name a place when that act of naming is an attempt to objectify and possess that
place. In the SENCOTEN language naming is less about capturing a place, as in claiming or
objectifying it. Rather, naming is relational and often describes a feeling or experience of place.
What is being named is less about the place itself, than it is the relationship to that place. When

seen in this light, naming is less about objectifying a place as it is about “attaching” ourselves to

I live near a small park named Iroquois park near Sidney, British Columbia, which is squarely within WSANEC territory. The Iroquois, or Haudenosaunee, people’s territory is
located in and around what is now Quebec, Ontario, and New York areas.

158 See Austin, Navajo Courts for more on seeing Navajo principles as conditions generated through law, as opposed to basic legal principles to be applied.

159 Philip Kevin Paul emphasized this point in a Linguistics 379: Language and Land class I attended at the University of Victoria in the summer of 2016. Teaching of Kevin Paul
95 July 2016) Victoria, British Columbia.

160 I have chosen the word territory here because I was uncomfortable with the word “property” and “jurisdiction” which each carry notions of ownership or power over an area of

land. For more regarding tensions with the notion of jurisdiction, see Clifford, “WSANEC Legal Theory”.
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that place in respectful ways. Such an approach does not necessarily limit other names or
experiences being added to a place in their own respectful way. It is more like an assemblage.'¢!

An example of this system of naming in the SENCOTEN language is the word for
Sockeye salmon, which is FEKI; its prayer name is EN SW SELAWE, which means “I’m your
pitiful one.” The prayer name is more about capturing a feeling toward the salmon and the
WSANEC people’s dependence on sockeye to live. In the WSANEC calendar CENFEKI is the
Sockeye Moon. Our oral history tells us that the WSANEC were once very poor but the Salmon
People took pity on us.!'®? It was also the Salmon People who gave to us our traditional method
of fishing, the reef net (SXOLE).!%* During this Moon we have special ceremonies to honour the
Salmon People and our reef net fishery.!%* The name for Sockeye is a reflection of this
relationship between the WSANEC and Sockeye.!®%

In the processes of revitalizing WSANEC law it is important to grasp this ontology and
the ways in which it manifests through place names. Control over the act and process of naming
has been a significant tool of colonialism.!%® In this context, naming has been used as a tool in an
attempt to erase Indigenous presence,'®’ as well as Indigenous knowledge and place-based
ontologies, and thus claims to governing authority.!®® Consequently, reclaiming traditional
Indigenous place names has also been a tool of resistance and an active decolonization strategy
for Indigenous peoples. Within WSANEC territory there has been an effort to rename Mount
Douglas (again, named after Sir James Douglas) to its original name of PKOLS.!®” These names

are important to the re-emergence of WSANEC law beyond symbolism for several reasons. Law

161 There is some reference here to Deleuze and Guattari. See generally Gilles Deleuze & Felix Guattari, Anti-Oedipus: Capitalism and Schizophrenia (Minnesota: University of
Minnesota Press, 2008); Gilles Deleuze & Felix Guattari, A Thousand Plateaus: Capitalism and Schizophrenia (Minneapolis: University of Minnesota Press, 1987). I do not
pretend to fully understand their work, or claim any type of synchronicity between them and Indigenous theory. Rather, it is another way of drawing a comparison for those
interested in that field that may be helpful.

162 Claxton & Elliott, Saanich Year.

163 Earl Claxton & John Elliott, Reef Net Technology of the Saltwater People (Brentwood Bay, BC: Saanich Indian School Board, 1994) [Claxton & Elliott, Reef Net Technology).
See also Nicholas Xumthoult Claxton, “ISTA SCIANEW, ISTA SXOLE “To Fish as Formerly’: The Douglas Treaties and the WSANEC Reef-Net Fisheries” in Leanne Simpson,
ed, Lighting the Eighth Fire: The Liberation, Resurgence, and Protection of Indigenous Nations (Winnipeg: Arbeiter Ring, 2008) [Claxton, “The Douglas Treaties”]; Nicholas
Xumthoult Claxton, To Fish as Formerly: A Resurgent Journey Back to the Saanich Reef Net Fishery (PhD Thesis, University of Victoria, Department of Curriculum and
Instruction, 2015) [unpublished] [Claxton, To Fish as Formerly].

164 Claxton & Elliott, Saanich Year.

165 My thoughts in this paragraph are again influenced from the class I took with Philip Kevin Paul. Teachings of Kevin Paul (5 July 2016) Victoria, British Columbia.

166 See Jean O’Brien, Firsting and Lasting: Writing Indians Out of Existence in New England (Minneapolis: University of Minnesota Press, 2010) (providing one example of
analyzing this process).

167 Ibid.

168 Rueben Rose-Redwood, “‘Reclaim, Rename, Reoccupy’: Decolonizing Place and the Reclaiming of PKOLS” (2016) 15:1 ACME 187 [Rose-Redwood, “Reclaiming
PKOLS™].

169 Ibid.
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and culture are always connected!”” and the place based ontology I have been describing is
central to understanding WSANEC law. Our stories are connected to place, and to events that are
marked into the land. Thus, our teachings and laws are in and of the land. At the risk of being too
brief, this is much different than western law, which is today marked considerably by liberalism,
which in its original form was the birth of an idea that placed liberty and equality in the realm of
the individual. As an idea, liberalism is not restricted to or informed by place, but rather, is
specifically meant to appear or apply as a “universal” idea — a societal good to be expected and
spread across vastly different territories.!”!

An important aspect of understanding WSANEC law is learning these place names, being
in relationship to these places, and the deeper meaning contained in the SENCOTFEN language,
all of which connects directly to creation stories that are tied to these places and place names.

Our teachings and laws are embedded in these contexts and lands.!”?

4.1. Jurisdictional Boundaries
Having introduced the foundations of WSANEC place-based ontology, it is worth pausing to
consider the implications this has for the nature of the type of jurisdictional boundaries I am
characterizing in speaking of WSANEC law in this way. I will have much more to say about
jurisdiction in later chapters, though here my narrow aim is to give more clarity to the scope or
extent of jurisdictional authority I am referencing, and thus to the bounds of the legal order. I
have up until this point referred to WSANEC law, as opposed to a broader Coast Salish or Salish
tradition that the WSANEC might be said to belong to. My intent in this section is to reflect upon
this choice through drawing further connections with the place-based ontology I have been
describing.

While comparisons and insights can be drawn across Indigenous traditions,!” a rejection

of a “pan-Indigenous” law is straightforward given the diversity of Indigenous societies across

170 For two examples within Indigenous legal theory that illustrate the connections between law and culture, see Craft, “Giving and Receiving Life” and Black, The Land is the
Source. Also see Rosen, Law as Culture more generally.

171 My comments here are necessarily limited. I am simply attempting to draw a general comparison as opposed to definitively defining what liberalism means to any given
person. Liberalism has a notoriously slippery definition. For a comparison of rooted and liberal constitutive frameworks, see Mills, “Rooted Constitutionalism”.

172 Sarah Morales, in speaking of the Hul,qumi’num tradition, makes a similar point about how laws are embedded in the land and how place is where we can connect to and learn
from our ancestors: see Sarah Morales, “STL’UL NUP: Legal Landscapes of the Hul’qumi’num Mustimuhw” (2016) 33 Windsor YB Access to Just 103 [Morales, “Legal
Landscapes™].

173 The general context of colonialism (though colonialism never applies evenly across Indigenous societies) means Indigenous societies face similar struggles. The Indigenous
traditions I am familiar with also tend to see themselves as patterned into a complex web of interdependent relationships with other beings, thereby making dialogue across

traditions simpler.
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what is now Canada.!”* Making narrower distinctions between the jurisdictional authorities of
these various Indigenous traditions can be more complex. There are conceptual and power
structures that may play a role in emphasizing either a more narrow or broad scope than I have
proposed. For instance, the imposition of the /ndian Act has led to the dismantling of Indigenous
societies into smaller units, or “Indian Bands.”'?® In the case of WSANEC, we are now
composed of four different Indian Bands: Tsawout, Tsartlip, Tseycum, and Pauquachin.!’® The
continued existence of the Indian Act, and the power it exerts to divide and therefore undermine
Indigenous governance structures, means that there may be real pressure and incentive to view
Indigenous law as operating within the framework of /ndian Act jurisdiction.

Conversely, some may critique /ndian Act jurisdiction as mirroring a colonial logic and in
seeking to escape this scenario prefer to emphasize a broader Salish or Coast Salish legal
tradition as a more appropriate jurisdictional scale. It is certainly possible to draw similarities
across the numerous societies of which the Salish or Coast Salish group is composed — and so
there should be given that Indigenous societies never existed in isolation from their neighbours.
There is (and always has been) mobility, kinship and relations, and interaction across societies,
giving weight to the importance of a broader emphasis on a Salish or Coast Salish legal tradition,
within certain contexts.

Various “nested jurisdictions” operate within Canada’s federalist structure. For instance,
in Canadian law we see distinctions between federal, provincial, municipal, and even
international law and jurisdiction, depending on the context. My point is not to draw a direct
comparison to a division of powers,!”” but to indicate that law often operates at different
jurisdictional levels based on context. However, if we take WSANEC stories seriously (as I
suggest we should) we thereby foreground a place-based ontology that necessarily shapes our
understanding of jurisdiction and how we see law operating. First off, in general these stories
span WSANEC territory, moving beyond any given Indian Act Band. Further, while I am more
narrowly a member of the Tsawout community (which is relevant) I identify principally as

WSANEC. My experience is that this is largely true for many people in WSANEC.'78 As I

174 Borrows, Indigenous Constitution.

175 Indian Act, RSC 1985, ¢ I-5.

176 1 was taught that the Malahat are also WSANEC people, though they have connections elsewhere now as well.

177 See Jeff Corntassel & Richard C. Witmer II, Forced Federalism: Contemporary Challenges to Indigenous Nationhood (Norman: University of Oklahoma Press, 2008) for a
discussion of federalism and its impact on Indigenous self-determination.

178 1 am always hesitant to speak for others, though my personal experience indicates that many people seem to consider themselves WSANEC.
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claimed at the outset, WSANEC law and identity are bound up. The re-emergence of WSANEC
law presents an opportunity to (re)envision an alternative that moves beyond the confines of the
Indian Act.

The broader scale of a Salish or Coast Salish legal tradition seems to face similar
challenges once we foreground the place-based nature of WSANEC stories. It is worth repeating
that there have been wars, raids, peace, trade, inter-marriage, and more between Salish and Coast
Salish societies. Within that context, without being able to pin it down at this point,!” there may
be something that holds together this larger group as a distinct tradition.!8 However, I view this
interaction as representing more of an “international” relationship between distinct nations and
traditions, as opposed to a unity of one tradition. With that said, part of what also seems to be
setting the bounds around the larger Salish or Coast Salish tradition or identity is an
anthropological or linguistic classification. My understanding is that the term Salish comes from
the language of the Bitterroot Salish in Montana, and their language, Salish. The term was later
extended to include all similar languages. While language similarities are very important, which
I hope I have expressed, classifying and grouping Indigenous peoples in this manner overlooks
the fact that within that construct are distinct cultural and political societies of people with their
own legal and political authority.'! The fact that we see ourselves as WSANEC matters.

While I sympathize with resisting the logic of the Indian Act that seeks to break down
Indigenous societies into smaller groups, by emphasizing a broader Salish or Coast Salish
tradition we may not be achieving exactly what we think. Arguably, this approach could simply
mirror the abstract nation building projects of nation states, which brings together larger groups
of people through emphasizing (or constructing) shared similarities across vastly different places
and physical locations. For instance, a Salish group from Montana in no way shares the same
longstanding and intimate relationships that as WSANEC we have with our sacred mountain,
EAU,WELNEW. It was at LAU,WELNEW that we became WSANEC, “the emerging people.”
This point is particularly significant given place-based ontology is central to what makes

WSANEC law intelligible. Within this framework, it may be helpful to not too quickly draw

179 I simply do not have an in-depth knowledge of all Salish and Coast Salish societies and legal traditions that would allow me to speak fully on this point.
180 There is a great deal of internal diversity within the loose category of Coast Salish.
181 To extend my distinction above about distinguishing between federal, provincial, municipal, and international law within Canada, we can here also consider the diversity of,

for instance, French language speakers in Quebec versus the maritime provinces versus fanco-Manitobans.

53



groups together under one single legal tradition, one single story, one single path, or one single
vision.!8?

Place-based ontology and land-based pedagogy are not unique to WSANEC.!$3 XALS
too is found in many Coast Salish traditions.!3* Therefore, it is conceivable that we might be able
to create a set of general principles that describe a manner of relating to land and place that could
apply to all, or most, Salish or Coast Salish groups. That is, although the specific places and
relationships to those places would differ across each group, a similar principle or method of
relating to land, and the ways in which the groups’ laws flow from that relationship, could very
well be consistent. Such an approach can be very helpful. At the same time, from my experience,
those looking to better understand and apply Indigenous law often seek greater specificity. How
do we achieve that specificity? Raymond Austin has described the core values or legal concepts
of Navajo law as being conditions generated through the operation of Navajo law, as opposed to
a basic legal principle to be directly applied.!®> My emphasis then is that those broader
principles, which we might be able to point to, gain specificity only through application in
specific place and context. It is in this way that we also give meaningful weight to place as an
actor with both being and agency.

WSANEC law is not operating in abstract space or place; it is rooted in WSANEC
homelands. As Philip Kevin Paul notes, “...Saanich beliefs cannot be taken out or away from us
if only because XALS and the old people have left a map for us in the Saanich Language and the
traditional place names, so we can return to the very heart of our strength.”!8¢ With that said,
both place and relationship to place is not something that is fixed. Rather, it is about respecting

relationships and interdependencies across a range of actors, and never about a relationship

182 To be clear, I am not arguing for WSANEC to stand alone and deny the relations it has with others; quite the opposite. We can, and must, work together even as we are
distinct; to my mind, that is what it means to be in relation. Moving the register of law and decision making to a local level does not negate that there are always relations and
needs to interact across those planes—especially when faced with global concerns such as climate crisis. Arguably, it may be that moving concerns to the local level is more
effective in ensuring that those most directly connected to an area and place have decision-making authority as opposed to those far removed from that place. This seems to often
happen with resource development where Indigenous groups are forced to pay the local price for resource extraction largely benefiting those far removed from that place. I also
note that scholars outside Indigenous issues have also argued for more local governments for those wishing to make that connection: see e.g. Warren Magnusson, Local Self-
Government and the Right to the City (Montreal: McGill-Queen’s University Press, 2015).

183 For more discussion on land-based pedagogy see e.g. Morales, “Legal Landscapes”; John Borrows, “Outsider Education: Indigenous Law and Land-Based Learning” (2016)
33 Windsor YB Access to Just 1; Leanne Betasamosake Simpson, “Land as Pedagogy: Nishnaabeg Intelligence and Rebellious Transformation” (2014) 3:3 Decolonization 1 [L.
Simpson, “Land as Pedagogy”]; Matthew Wildcat et al, “Learning From the Land: Indigenous Land Based Pedagogy and Decolonization” (2014) 3:3 Decolonization 1.

184 Amongst the island Hul’qumi,num the Creator is known as Xeels, for example.

185 Austin, Navajo Courts.

186 This passage from Philip Kevin Paul was incorporated in the papers I received from my late grandfather. Teaching of Earl Claxton Sr., John Elliott, and Kevin Paul (date

unknown) Saanichton, British Columbia.
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between two fixed points. Within this ontology land itself is given greater “being” and “agency”
and thus is not simply a “thing” with which to be in relation to.!¥’

In expanding on this point, place is necessarily non-linear.!®® For instance, every place is
subject to a cycle of seasons. The WSANEC calendar is organized around thirteen different
moons that relate to this cycle of seasons.!8? It is also clear that place itself changes over time.
For instance, EEL,TOS, or James Island, has experienced vast and varied changes over the last
one-hundred plus years.!® I will describe many of these changes in a later chapter. For now, we
can note that these changes have forcefully altered the relationship the WSANEC have been able
to maintain with EEL,TOS over that time. This displacement from place has resulted largely in
an inability to uphold our system of law and to fulfill our obligations to care for EEL,TOS.
However, far from rendering the stories of EEL, TOS, TETACES, and others associated stories
with that place meaningless, those stories and the responsibility to care for those islands remain
just as powerful and all the more pressing given the harms and violations of WSANEC laws that
have occurred.

Relationships remain, despite never manifesting in exactly the same way. WSANEC law
speaks to the need to have healthy and reciprocal relationships, while leaving open a range of
possibilities for those responsibilities to be met within given circumstances.!®! Understanding the
specifics of what is required in a given relationship and a given instance requires a close
connection with place. Since stories and WSANEC law are speaking in large part to
encompassing relationships while leaving open an acceptable range of potential applications to
meet that standard, my final inquiry in this chapter is focused around how stories are able to
accomplish this. Much of this storywork is done through an internalization process, that is,
developing the discipline to live with reciprocity within the web of interdependent relationships
the stories speak to. This understanding and commitment to live in reciprocity with all that is

around us is also something I later argue is needed more broadly in the context of climate crisis.

187 Craft, “Giving and Receiving Life” and Craft, “Reclaiming space”.

188 Vine Deloria Jr has distinguished between spatial thinking and temporal thinking, which tends to be more linear: Vine Deloria Jr, God is Red: A Native View of Religion, 30th
Anniversary ed (Golden, Colorado: Fulcrum Publishing, 2003) [Deloria Jr., God is Red).

189 Claxton & Elliott, Saanich Year.

190 LEL,TOS has been a private hunting reserve, dynamite munitions site, the home of a world-class golf resort, a private “eco-paradise” for the wealthy and elite, and more.

191 Recall the work of Austin who described Navajo legal principles as conditions generated through law, as opposed to basic legal principles to be directly applied: Austin,

Navajo Courts.
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5. Decentralized Storywork
I know several stories about SMIET (deer). Two of these stories remind me that when WSANEC
law works through stories it functions primarily to engage and empower actors within the

tradition to internalize WSANEC laws and norms within an acceptable range:'2

The first story is set in the time of creation:

SMIEF was one of the first WSANEC men. This was at a time when the Creator, XALS, was still
walking the earth. One day SMIEF was on the shore at WEN,NA,NEC (Saltspring Island)
making mussel shell knives and arrows. A man came ashore while he was doing this and asked
SMIEF what he was making. It was CECIKEN (Mink). SMIET told him he was making knives
and arrows so that he could kill XALS when he arrived. SMIET knew that XALS was making the
animals by transforming people. He was afraid of XALS and didn’t want to be turned into an
animal. It was because of this attitude, and because of his intention to harm someone, that XALS
came and turned SMIET into a deer.

As SMIEF was changed into a deer he became angry and felt bad for himself. He started
to walk away full with these feelings. At that time XALS called him back and said he wasn 't
finished with him yet. XALS said that he had not given SMIEF a MESEN (Gall bladder) yet.
SMIEF again started to walk away in anger. XALS was upset with SMIET s expression of anger
towards him. Because of this XALS took the two arrows SMIET had made and placed them in
SMIEF’s back legs, giving him bent legs. XALS then took the two mussel shell knives and placed
them on either side of SMIET’s head. He said that these would now be SMIEF’s ears and that
they would be very sensitive. XALS told SMIEF to go hide in the hills and that he would be
hunted by the WSANEC for food and clothing. XALS told him that his skin would warm and
protect the people, his hoofs will be used and his human spirit would care for the future
generations of WSANEC. SMIET ran into the hills and still protects the streams and hillsides. He
is still listening so he can protect himself from the hunters.'*?

The second story, or teaching, is about hunting deer:!**

When XALS still walked the Earth he made the animals, birds, plants, forest, and all of their
spirits. The knowledge of the origin of all of creation, the mountains, rock boulders, and the trees
caused the WSANEC people to have a deep respect for walking in the forest, the home of their
relatives. Preparation prior to a hunt was a way of life and an important part of their respectful
ways. To walk in these sacred places and to have the intention to take the life of an animal or
plant is a sacred act. The plants and the animals are addressed by their relative name, and

192 Umeek (E Richard Atleo), Principles of Tsawalk: An Indigenous Approach to Global Crisis (Vancouver: UBC Press, 2011) [Umeek, Principles of Tsawalk) provides an
excellent discussion on many of the same points covered in this section, but from a Nuu-chah-nulth tradition. Atleo speaks to creation stories as theory, that is a vision of reality
(physical and non-physical) and how we might function successfully within that reality. Creation stories are thus a constellation of teachings which promote harmonious
relationships across all life forms. The process of human development or maturation was achieved through the vision quest. The experiences of this vision quest were individual,
but the practice was universal amongst traditional Nuu-chah-nulth: ibid at 53. Therefore, each individual, “within the bounds of accepted cultural beliefs, can make his or her own
decisions™: ibid at 117. “It is for this reason that an origin story, such as the one about Son of Raven, when taken from either an individual or a community perspective, is, in
principle, the same story even though it may be interpreted differently by each person™: ibid.

193 Teaching of Earl Claxton Sr., John Elliott, and Kevin Paul (date unknown) Saanichton, British Columbia.

194 There are other stories about hunting deer at particular locations, which also connect with specific place names.
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shown respect when a life is taken. To walk in sacred places in search of a relative for survival is
like a prayer. It is a WSANEC belief that every act is a kind of prayer.

When the Creator made the deer he said that the deer should not be mentioned by its
SENCOTEN name, SMIET, previous to or during the hunt. The deer should be addressed as
INES (grandchild) instead. SMIEF was once a WSANEC person’s grandchild who would not
listen. Referring to deer as INES in this way is part of how XALS intended the WSANEC people
to care for the deer. XALS reminded SMIET that he would feed and clothe the WSANEC people.
However, if one remembers why XALS turned SMIET into a deer then they might think about
SMIEF’s intention to kill or injure XALS while hunting. It is wrong to intend or cause harm to
anyone.

XALS blessed the deer with a strong mind and the ability to survive in the forest and hills.
If one walks in the forest unprepared, it is a WSANEC belief that the deer can affect the mind of
a hunter and cause those who are unprepared to see what the deer wants him to see. The
powerful mind of the deer can cause the hunter to see the deer’s human form. The deer can also
cause the unprepared hunter to become lost.

The hunter should never take for granted the life of the deer, XALS creation. These are
the beliefs of the WSANEC people. It is for these reasons that the WSANEC show their deepest
respect and use the name INES while hunting.'®>

Each of these stories is about deer, but both are embedded in different contexts and are
told on different occasions. Context is important to all relationships and the differences between
these stories reflect the notion that deer is not simply a “thing,” but a being with which we are in
relation. A similar occurrence can be identified in the SENCOTEN language and its reference to
water.'% The word for water in SENCOTEN is KO. However, when water is a part of ceremony,
it is referred to as SLEMEW (Grandfather Rain).!7 This reference is to the creation story of
SEEMEW, the first WSANEC ancestor who came to the Earth in the form of rain. SELEMEW
helped form the rivers, streams, and ocean in WSANEC territory, and thereby brings life to the
land. The WSANEC honour SLEMEW through the ceremony of bathing that is done in the
waters of WSANEC territory. Again, relationship to water is not static because water is not a
“thing.”1?8
Once one starts to emphasize relationships in this way then there is necessarily fluidity as

well. Stories speak to large issues in a more indirect manner, and as a result each person will

195 Teaching of Earl Claxton Sr., John Elliott, and Kevin Paul (date unknown) Saanichton, British Columbia.

196 A similar occurrence happens in other Indigenous languages as well. Rupert Ross describes this in Rupert Ross, Indigenous Healing: Exploring Traditional Paths (Toronto:
Penguin Canada, 2014) at ch 1. He uses the example of a bowl, which in one context may be used to hold sweetgrass for ceremony, and another to hold cigarette butts. The bowl is
not a “thing”, but depends on context and its relation to what is happening and how it is being used.

197 See Clifford, “WSANEC Legal Theory  (providing a more in depth discussion of Grandfather Rain).

198 See Craft, “Giving and Receiving Life” (providing a similar discussion of water in Anishinaabe tradition).
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draw from stories differently.!” Stories may also be related somewhat differently at different
times, depending on context and what one wishes to emphasize to the audience within the
story.?%° In these ways the learner/listener becomes central to the tradition.?°! Within this
pedagogy, teachings and laws are carried largely within the listener/learner, as opposed to
becoming externalized or abstracted from this relationship.?°? Stories are dynamic in that
teachers/storytellers and listeners/learners are never situated in precisely the same way.

Delineating a definitive way to live in healthy relation with other beings across a range of
contexts (beyond reciprocity and having respect for those relationships) is not possible, and I
think stories recognize that. My growing understanding is that WSANEC law has, as the
foundational condition it seeks to generate through its operation, a respect for these
interdependent relationships. In achieving this aim it functions primarily to engage and empower
actors within the tradition to internalize these norms which become “defined by a range of
behaviour that is mutually agreeable and reciprocal within a society.”?%3

Many WSANEC stories do appear to have an element of punishment about them. XALS
walks the Earth transforming people into animals and stone, thereby making an example out of
them — sometimes a good example and sometimes a bad example.?** In the first story about
SMIET he appears to be punished for his intention to kill or harm the Creator. In this case, the
punishment is not coming from a decision maker in the community who is “policing” behaviour
— though WSANEC law does have mechanisms for when behaviour strays.2°5 Rather, the force
doing the “punishment” is spiritual (the Creator). Or, perhaps, the story may also reflect the
presumption that there are simply direct consequences that manifest when we live in a state of
unhealthy relationships. For example, our arrival into the ‘Anthropocene’ and global climate

crisis are certainly a direct consequence of living in unhealthy relationships with the world

199 Paul, The Care-Takers.

200 See Napoleon & Friedland, “An Inside Job” (indicating that stories may be related differently at different times); Umeek, Principles of Tsawalk at 147 (writing: “If the
fundamental characteristics of reality are perceived to be dynamic and ever-changing, as in accord with [vision quest] experiences, then it becomes problematic to keep records that
are static....This dynamic reality was managed by Nuu-chah-nulth peoples through a method of storytelling that allowed for changes of detail form one telling to another (in the
same way that reality presents itself as ever-changing)”).

201 See Paul, The Care-Takers (indicating that in an oral tradition the listener becomes the only vessel in which the teaching is carried); Napoleon & Friedland, “An Inside Job”
(indicating the centrality of the learner in Indigenous law).

202 There may still be use of carvings, songs, totems, and other devises to carry meaning and relate the importance of particular events.

203 Umeek, Principles of Tsawalk at 93. Umeek goes on to discuss this range of behaviour in more detail and the ways in which this range of behaviour might come to be found
mutually agreeable within Nuu-chah-nulth society.

204 CIIYA, the ambitious woman who was turned into the stellar jay because of her discipline to work hard, is an example of someone being transformed to make a good example
out of them.

205 Generally, this may include ceremony, the longhouse, or other methods for addressing a given dispute or problem.
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around us. In this regard, it is interesting that SMIET has a fear of physically becoming an
animal, which we might view as a resistance to the notion that humans are no more or less
important than other more-than-human beings. In this light, the story speaks directly to ontology.
In any case, the principal role of an agent within WSANEC law is then to understand and
develop the self-discipline to live in a respectful manner with the rest of creation.?’® The notion
of self-discipline is explicit in many WSANEC stories and is, as I understand it, one of the
central purposes of bathing ceremonies, for instance.?"’

To be clear, there are elements of WSANEC law that relate to specific decision-making
protocols when disputes arise. However, in the category of stories I have turned to, little of that
comes through, and I do not understand that to be all that WSANEC law is about. In no way do |
dismiss the importance of specific decision-making processes. Rather, my point is that
underlying specific decision-making protocols is an understanding of what those protocols
reflect or are meant to accomplish.

It is easy to think of law simply as a social power applied to individual behaviours. What
may come to mind regarding Canadian law are courts, police, regulations, administrative bodies,
and the like. However, there is always an internalization of norms as a component of all law.
Canadian citizens don’t carry around a copy of the Criminal Code (or are even intimately
familiar with its specifics in many cases) yet for the most part remain “law abiding” citizens who
know generally what can and cannot be done. I am not drawing direct analogies with Canadian
law, but simply indicating that relying on internalization does not mean law is not operating.2%
My reason for emphasizing this point is that story, as a principal component of pedagogy in
WSANEC law, seems to necessitate this type of internalization. The implication is that the re-
emergence of WSANEC law must be about more than dispute resolution processes and include
actors being immersed in these stories, and bringing these stories into daily life. Within
WSANEC law, if we are in need of a teaching, given the way we are living our lives, we may

often be told a story. It is law — it shapes our actions — but it does so in a way that does not

206 Vine Deloria Jr identifies that the “task of tribal religion, if it can be said to have a task™ is this type of self-discipline: see Deloria Jr., God is Red at 87. The theme of
developing self-discipline is also expressly mentioned in several WSANEC stories.

207 See Umeek, Principles of Tsawalk (stressing the development of humility and self-discipline within the Nuu- chah-nulth tradition, first through bathing then through vision
quest).

208 Reference may be made to Michel Foucault and his observations on the operation of power.
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strictly define them. We are always an agent in the process of understanding and living law. In
other words, we embody the contextual interplay between the song and the echo.

Given the centrality of agency in learning from stories, things cannot collapse into one
authoritative interpretation or telling of a story. The context in which stories are told is always
relevant as there is a framework of reciprocity between the interpretive lens of the listener and
the agency of the storyteller. For instance, families carry different stories, individuals understand
the meaning of certain stories differently, and so on. As such, I am finding myself interested in
exactly how it is possible to carry forward a multiplicity of stories, voices, and authority within
WSANEC law.2% In fact, any given story is already a collection of various voices and wisdoms.
A story is told by one person to another, carried along by that person, transmitted on to another,
and so on. Stories shape us. However, stories are also shaped by context, by relationships, by
understandings, and by everything that gives them life. It is in that sense that a story is already
composed of many voices. We always insert ourselves in stories as an agent when we learn them.
We can carry them no other way. We have our own relationships to a given story. It is unique to
us, but shaped by everything that has come before. It will continue to be shaped by all that comes
after. It is relational. It is, in short, the song and the echo (and contains the resonance of all the
echoes that came since). I think then that stories can be carried forward and deliberated over
within WSANEC law without being centralized into one authoritative interpretation.?'° Perhaps
in this regard connections can be made with calling multiple witnesses at feasts (and from
various families), each of whom is tasked with remembering the work that has been undertaken
and the importance and relevance of a given event. We are always carrying forward many voices

and teachers, and this is a practice of decentralized power, authority, and normative deliberation.

6. Conclusion
I would like to finish with a story about SPA,ET the Bear:

The bear too was a human being before becoming an animal. His name was SPA,EF. XALS
made him to be an animal of the forest. He gave SPA,EF a strong body covered with fur, as well
as strong teeth and claws to find his food. His warm fur and strong body was a gift to him.
SPA,EF fished the streams and ate berries.

209 For those interested, perhaps useful connections can be made with the work of Mikhail Bakhtin and his insights on polyvocal (or multivoiced) narrative. I require more time to
think through this possible connection. See also Mariana Valverde, Chronotopes of Law: Jurisdiction, Scale and Governance (New York: Routledge, 2015) for an example of an
author taking up the concepts of intertextuality, dialogism, and chronotope from Bakhtin in considering the spatio-temporal workings of law.

210 I emphasize that the dynamic use of stories within WSANEC law does not give anyone license to take these stories and use them in any context and in any way they wish

beyond the social processes of normative deliberation within the WSANEC tradition.
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One day SPA,EF was travelling to the hills in MA,LEXEE (Mill Bay). He reached
SXOXIEM (Willis Point) and walked to the shore. He looked across the inlet and sat on the shore
thinking to himself that he would like to swim across to the other side if it wasn 't so far. If the
water wasn’t so cold he could probably make it across no problem. So SPA,EF sat on the shore
thinking of more reasons why he shouldn’t, and couldn’t, swim across the inlet. SPA,ET didn 't
know that XALS could hear his thoughts.

XALS appeared to SPA,E¥. He said, “SPA,EF, I have given you many gifts. You have a
strong body, and a thick fur coat to protect you from the cold. It is only your cowardly manner
that prevents you from swimming to the other side. It is wrong to be cowardly and to not use
your gifts. You should never hesitate to do something you have to do.” XALS moved his hand
over SPA,ET on the shore near SXOXIEM and changed him into a huge boulder. Today you can
still see the huge boulder at that place near SXOXIEM, which is named SPA,EF.2"!

Thinking through what the meaningful revitalization of WSANEC law entails is a
challenging task, particularly given a colonial power dynamic and the troubling reality of global
climate crisis, but one we should not (and cannot) shy away from. Personally, I have a great deal
still to learn in this process, but I hope to contribute the gifts I can and to continue to learn from
the gifts of others. I do not believe there is one correct path forward, but for me these stories are
gifts that I seek to meaningfully embrace as best I can. Since a legal tradition is not just a series
of rules, but a distinct mode of normative reasoning,?'2 expecting WSANEC law to operate
within the same framework as Canadian law does not respect the vision and gift these stories
provide — a vision for all living together (human and more-than-human). On that note, despite an
emphasis on collapsing the ontological divide between human and more-than-human, none of
this means humans do not have a unique role to play.?!* As we will see in Chapter Four, it also
does not mean all humans have the same level of accountability and responsibility in regard to
climate crisis. The relationships envisioned always require that we share our gifts of creation. In
fact, WSANEC law seems to be about a constant process of striving to enact these relationships

as best we can; that is the framework within which it is intelligible.

211 Teaching of Earl Claxton Sr., John Elliott, and Kevin Paul (date unknown) Saanichton, British Columbia.
212 See Webber, “Legal Pluralism”.
213 That humans have an important role to play may now be amplified by the fact that humans have already impacted Earth’s systems to such a significant extent that we must

bear a great deal of the responsibility in mitigating and correcting that wrong—none of which is to say we should continue to think ourselves so superior.
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Chapter Three
Learning From Place: A WSANEC Law Field Course

Figure 2: "WSANEC Field Course at the top of PKOLS” Photo, 2018.

1. Introduction

When I was a boy my grandfather showed me how to make a gaff for fishing QOLOW at
SELEKTEL. He didn’t describe the process to me. He took the materials we had gathered and he
said “watch, here is how you do it.” He only showed me once. My uncle used a similar way of
teaching when he took me to SELEKTEL to fish for the first time. He took the gaff my
grandfather and I had built, he went to the river, and he caught a salmon. He showed me an
approach to fishing in shallow waters, and one for deeper waters. He handed me the gaff, and it
was my turn to practice. I remember each of these moments vividly because I was immersed and
engaged in the act of learning. Over the past two decades or so, I have been learning more each
time I go to fish, or make a new gaff. At the time I thought I was just learning about fishing

QOLOW, but now I see I was learning about much more as well, including WSANEC pedagogy.
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In February of 2017 John Borrows and I began conceiving of a semester-long intensive
field course in WSANEC law, offered through the University of Victoria, Faculty of Law, and in
partnership with the WSANEC School Board.?'* My hope, and understanding of student
experiences in the course to date, is that this course offers impactful moments of teaching and
learning WSANEC law and culture. The land-based and experiential learning in this course also
picks up and builds upon my understanding and theorization of WSANEC stories, including their
place-based nature and the way in which WSANEC stories are ultimately meant to create
participants. Students begin to build new relationships with these places while engaging
WSANEC law on its own terms, and gaining a sense of how WSANEC law reflects and
generates out of the lands, waters and worldviews of the WSANEC people. As noted,
relationships with place are never static, nor is the composition or experiences of any given
group of students in the course the same. Therefore, through the course I am also constantly
learning and engaging as a participant in WSANEC law, while continuing to deepen my own
relationships with the places we visit in WSANEC territory.

My pedagogical method in the course is non-hierarchical as I often de-centre my own
voice by inviting numerous, and differently situated, guests and WSANEC voices into our
learning, while also being attentive to how each place we visit offers us different teachings and
engages us in different ways through its own agency. Student projects, as will be discussed, are
also generated by and grounded in the WSANEC community. As such, reciprocity and
relationality are our guiding principles. The purpose of this chapter is to build upon our
understanding of WSANEC law, particularly experiential and place-based pedagogy, through
outlining the WSANEC law field course in greater detail. As I have foreshadowed the need to
fundamentally re-imagine our relationships and place within the world given the context of
climate crisis, my description of some of the place-based learning we do in the course also
provides some insight on how WSANEC envision our relationships with these places, and some
of the structural challenges that harm or constrain those relationships. While it would be most
ideal for you, the reader, to engage with WSANEC law in this way on the land, and thus directly

shape your own subjectivity, the type of ethnographic account that follows will have to do.

214 I have since taught this course through the Peter A. Allard School of Law, University of British Columbia, with half the J.D students also attending from the University of

Victoria, Faculty of Law.
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2. Beginning in a Good Way and Teaching as Ceremony?'’

A primary objective of mine in creating this course was to build a partnership with the WSANEC
Nation, and to design and conceptualize the course in consultation with the WSANEC
community.?!¢ As I noted in Chapter One, “sovereignty matters, as a methodological issue in and
of itself, because it speaks from jurisdictional authority: the right to speak and, in this case, to not
speak.”?!” What type of content would be appropriate to have in a course of this nature? How
could community projects be reciprocal, offering valuable learning experiences for students but
create relevant and beneficial results for the community? What, specifically, would some of those
community projects be? Student projects change from year-to-year, though also build over time.
These types of questions require continual engagement with the community.

Community representatives helped guide the content and structure the course through
several meetings early in the process of developing the course.?!® Such an approach upholds
Indigenous self-determination and involves communities as participants in research, as opposed
to objects of study. As participants there is an opportunity for communities to shape not just the
topic or content of research and education, but also to ensure that how that content is taught and
formed reflects the community’s worldviews and expectations.?!” Land-based pedagogy and
embodied engagement with these teachings has from the start been an important part of the
WSANEC field course.?2 While I was trusted to develop the course in a good way, it was still
incumbent on me to engage various leaders of our communities and to ensure broader support
and guidance for the course.

As one may expect, a significant amount of thought and planning is required in
developing and implementing a course of this nature, including organizing guest speakers, travel

and accommodation, and student projects. Important to also remember, however, is the teaching I

215 Shawn Wilson (Wilson, Research is Ceremony) writes about research as ceremony, and I expand upon that notion here.

216 In terms of course structure (a period of intensive land-based learning, followed by student project placements, concluding with presentations and peer-to-peer learning to
finish the course) we did take influence from the model used at Osgoode Hall Law School in their intensive program in Aboriginal Lands, Resources and Governments. I would
like to thank and acknowledge Andrée Boiselle for her insight and experience with the Osgoode Hall intensive program model, as well as John Lutz for sharing his development of
a field school with the Sto:lo Nation through the University of Victoria. I also thank and acknowledge Julian Norris and David Lertzman at the University of Calgary, who shared
example course syllabi. Finally, thank you to John Borrows for sharing his vast experience in this area and for inviting me to his home community at Nayaashiinigmiing to be a
part of his Anishinabe law camp.

217 A. Simpson, Mohwak Interruptus at 104.

218 Specifically, I consulted with the Board of the EAU,WELNEW Tribal School, which consists of elected members from each of the four WSANEC communities along with
administrators of the Tribal School.

219 Wilson, Research is Ceremony.

220 L. Simpson, “Land as Pedagogy”.
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raised at the outset of this dissertation — that the thoughts, feelings, and intentions we bring to our
work impacts, and ultimately becomes part of, the work itself. As such, there is a requirement to
approach important work of this nature in a good way. While I was excited to create a course on
WSANEC law, it so happened the opportunity to do so coincided with a period in my personal
life that presented various challenges, including anxiety and depression. The context of that
struggle, and my efforts to help myself reach a better place, brought me to recognize that this
course could not come from only a place of thought. It should come also from a place of healthy
body, spirit, and emotion. That is, teaching the course required more of me than simply thinking
through WSANEC law. I had to once again feel and embody the relationships I was going to
teach about.

I implemented many approaches to help bring myself to a better place,??! one of which
was our ceremonial practice of bathing, which through immersion in cold water works to heal
our bodies, train our minds in a meditative sense, and to make a spiritual connection. This
process of embodiment was important as learning Indigenous law involves engaging our whole
being. Without embodiment, knowledge is abstract and partial. Abstract knowledge also does not
necessarily correlate with behavioral or material change in our bodies, minds, and day-to-day life
in the way that embodied knowledge does.???> We can “know” many things without feeling or
acting differently.??* Actions and habits do not flow in some straightforward sense from rational
thought.??* In fact, any time we feel uncertain, stressed, or overwhelmed, for instance, our pre-
frontal cortex (the area of the brain dealing with reasoning processes) goes offline and older
areas of our brain take over.??> However, meditation, for example, given dedicated practice,
changes our brains and thereby has material implications that shape our relationships with that
around us.??® In Chapter Seven I will return to these points, arguing that the embodied practice of

WSANEC law in the manner I describe could lead to similar material change.

221 If you are reading this and overwhelmed by anxiety or depression, know that you are not alone and it is okay to need and ask for help. Seeking out a counsellor and taking
medication was also an important part of my feeling better again.

222 The neuroscience on meditation practice is interesting in relation to this point. John Kabat-Zinn, Full Catastrophe Living: Using the Wisdom of Your Body and Mond to Face
Stress, Pain, and Illness (New York: Bantam Books, 2013) desribes meditative practice as a “bigger than conceptual” learning and knowledge. When we practice meditation it
physically transforms our brains and creates space for understanding and reacting to events and relationships in different ways (Judson Brewer, Unwinding Anxiety: New Science
Shows How to Break the Cycles of Worry and Fear to Heal Your Mind (New York: Avery, 2021) [Brewer, Unwinding Anxiety].

223 As a simple example, it is widely known that smoking causes cancer and other health related issues, yet, people continue to smoke. Nicotine is, of course, addicting, though
similar patterns hold true with eating, exercising, and more.

224 See Wendy Wood, Good Habits, Bad Habits: The Science of Making Positive Changes that Stick (New York: Farrar, Straus and Giroux, 2019) [Wood, Good Habits].

225 Brewer, Unwinding Anxiety.

226 Ibid.
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WSANEC law is, in many ways, about how we understand and choose to live in relation
to others around us (human and more-than-human), and doing so requires intentionality and
embodied awareness. I made a similar argument in regard to learning from WSANEC stories.
But, how do we open to all that is around us without also focusing on a healthy self? How do we
properly and fully care for others if we cannot do so for ourselves? Can we meaningfully
connect and listen to others, and other beings, if we find ourselves constantly entangled in our
own issues and thought processes? I believe that opening in this way is healing, and healing in
this way also allows us to be more open. In this light, focusing on oneself is not selfish, but
rather, can be seen as bringing humility to ourselves and opening to the relationships and
interconnectedness all around us, and on which we depend. While becoming a parent, in
particular, was a crash course in humility for me, I have much personal work left to do. If we are
honest, caring for our entire being is more difficult than we imagine. Nonetheless, I believe it to
be an important part of a course like this. Law school can tend to be an unhealthy place, given
the stress and workload. As an experiential learning course within the law school, I hope to not
only teach about WSANEC law but also to cultivate an experience that fosters the type of

learning, engagement, and sense of care I hope to accomplish.

3. Land-Based Learning

In this section I will focus on the land-based learning component of the course, and some of the
teachings about WSANEC law that flow from that. I can only touch briefly upon our experiences
at various places, though together I hope they provide a better sense of the field school
experience. Each land-based outing fills an entire day, with various elders and knowledge
holders accompanying us on each trip. Each guest brings unique knowledge and perspectives
relating to particular places or subjects, allowing us to bring a plurality of voices and experiences
into our learning. It also allows us to at times hear the same stories and laws, but from different
vantage points. Each day the LAU,WELNEW Tribal School on the Tsartlip First Nation reserve

was our homebase.

3.1. LAU,WELNEW Tribal School
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Figure 3: “LAU, WELNEW Tribal School Entrance” Photo, 2021.

Each morning we gathered outside the Cultural Building at the LAU,WELNEV_V Tribal School to
wait for our class to begin. The SENCOFEN immersion students at the school would be
finishing up their morning protocol in the building, drumming and singing in the SENCOFEN
language. We listened and watched as the children moved toward their respective classes while
continuing to drum and sing. This drumming and singing is a process of starting each day with a
prayer, and honouring the web of interconnectedness we live in (human and more-than-human).
It is a daily practice of grounding oneself in relationality; a practice that shapes subjectivities and
that is needed much more broadly within the context of climate crisis and the systemic
exploitation of so many beings. We couldn’t help but be energized and inspired. It is a privilege
to witness the hard work of previous generations to create this school and save the SENCOFEN
language in fruition, and to see the future shining bright. The immersion students also reminded
us of the importance of language in the work we were doing, and kept our spirits and intentions

focused. In short, we began each day in a good way.
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I can’t overstate the importance of having our class in community. The experience would not
have been the same in a university setting. Apart from witnessing the children each morning, the
Cultural Building is also designed to resemble and feel like a longhouse. We assembled desks to
sit in a circle each day we were there, though chose instead to be outside when the weather was
nice. Whether we were at the school for the day, or headed out on a land-based outing, the

Cultural Building and tribal school was our starting point.

Figure 4: “WSANEC Field Course in the field at LAU,WELNEW Tribal School” Photo, 2018.

The EAU,WELNEW Tribal School opened in 1989 and serves the WSANEC communities.
The school is named EAU,WELNEW after our sacred mountain, meaning ‘place of refuge’ or
‘place of healing.” The mountain received this name as the sacred place where the WSANEC
people survived the great flood. In adopting this name the school draws upon that central
creation story, and “today it is a place that offers respite and wisdom. The school is a haven, a

place for Saanich children to know their history and to find a clear vision of their future.”??’

227 WSANEC School Board website, https:/wsanecschoolboard.ca/.
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3.2. Bathing at TIXEN

Figure 5: “WSANEC Field Course Bathing at TIXEN” Photo, 2018.

The field course immerses students in learning WSANEC law, both literally and metaphorically,
as they would discover. Students immerse their bodies into cold ocean waters the morning of our
first full day of class, signaling to them that our learning is embodied and experiential. The
process opens students to experiences and stories that are new to them. All law is cultural,??® but
beginning with bathing allows students to fee/ a deeper connection with water, and thus to better
understand the connection between law, belief, and the sacredness of water in WSANEC law. In
SENCOTEN the word for water is KO. However, when bathing in ceremony we instead use the
word SEEMEW to honour Grandfather Rain. As a class, we sat on the shore as I shared the story
of SEEMEW (Grandfather Rain) and invited students into the water to feel that connection.

228 Rosen, Law as Culture.
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SLEMEW, the first WSA'NEC‘ man, was placed on the Earth in the form of rain.
SEEMEW assisted XALS in forming the world. SEEMEW carved the mountains, the

rivers, streams and formed the lakes. He makes things grow and brings life to the
land.

XALS said to SEEMEW “You will cleanse yourself in the lakes and streams.” He
listened to XALS and purified himself in the way he was told. XALS gave SEEMEW a
gift, a wife and family. SELEMEW taught his family to be clean of mind, body and
spirit, the way XALS had taught him. The WSANEC should never forget SEEMEW. If
he had not followed XALS’ teachings, he wouldn’t have been given the gift of his wife
and family. Without a wife and family for the first man, there may never have been
WSANEC people. Honour SEEMEW by always honouring XALS’ teachings and
XALS’ wish for the WSANEC people.??

The story of SEEMEW and the practice of bathing introduced key legal principles relating to
water, and opened or minds, bodies, and spirits to water in a meaningful way. It is not a stretch
for anyone to say that water is our first ancestor. Without water, there is no life. Beyond that, we
also get a sense of the being and agency of water, as SEEMEW helped form the world. The
agency and effect water has on our bodies can also very much be felt. Overall, the orientation
being related is that water is sacred. Additionally, if water is sacred and meant to purify and
cleanse us through bathing ceremony, then actions that pollute, or function to harm Grandfather
Rain, detract from that purity and sacredness, contrary to XALS teachings. Such an orientation
has clear implications that inform and structure our critiques of capitalism, extractivism, and
other exploitative logics. I will return to these critiques in later chapters, but flag here the
relationships between learning WSANEC law and our diagnosis and response to climate crisis
that I have been emphasizing.

Traditionally, WSANEC children bathe each morning to discipline themselves,?*° and
bathing remains an important ceremony, particularly in winter dance where new dancers initiated
into the longhouse will bathe in cold winter waters before sunrise. While the practice and
teachings of bathing remain strong in WSANEC culture and spirituality, there is room, in my
perspective, to also invite critical questions where necessary.?*! For example, all law is gendered

and the story of SEEMEW invites questions as to why we speak of our first ancestor as a

229 Teaching of Earl Claxton Sr., John Elliott, and Kevin Paul (date unknown) Saanichton, British Columbia.
230 Richling, The WSANEC.
231 Val Napoleon, “Aboriginal Discourse: Gender, Identity, and Community” in Benjamin J. Richardson, Shin Imai & Kent McNeil, eds., Indigenous Peoples and the Law:

Comparative and Critical Perspectives (Oxford: Oxford University Press, 2009) ch. 9.
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WSANEC man who came to the Earth and was giffed a wife and family?2*2 Not all our stories
are about WSANEC men, but examining how our stories are gendered can bring insight into
broader power dynamics within the community. It can be tricky to introduce and navigate such
critiques, particularly for students not from the community or culture, but a failure to examine
hard questions risks perpetuating any harms or power imbalances that potentially exist. It is

important to open this type of space.

3.3. LAUWELNEW

oty

Figure 6: “WSANEC Field Course at the top of EAU,WELNEW” Photo, 2018.

It was at EAU,WELNEW where we became the WSANEC people. It was therefore important
that one of our first land-based trips be to our sacred mountain. My Auntie, Belinda Claxton,
accompanied us on this trip and shared knowledge about plants and medicines that she learned
from my great-grandmother, Elsie Claxton. A central teaching students picked up on and carried
through the course was the importance of prayer and intention when harvesting (and which I
touched upon at the outset of my dissertation through the legal concept of SDIU,I,EL). On this
trip we introduced the concept of prayer in learning about harvesting cedar bark. Prior to
harvesting we are taught to turn toward the east and pray, in our own way, to XALS and XPA

(the cedar we are about to harvest).

232 I note that there are multiple ways to tell or relate a story, and I often alter the story to speak in neutral terms of our first ancestor and their family.
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Figure 7: “Harvesting Cedar Bark at £A'U, WELNEW Photo, 2018.

Light hearts and good thoughts and intentions are a necessary part of this work. To emphasize
this point my Auntie Belinda shared a story about harvesting plant medicine. A relative had
asked her to help find a particular plant. As they searched together, Belinda pointed out the plant,
but our relative still could not see it. After some time, our relative eventually determined that it
was no use and they should go home. Our relative understood that the plant knew she had bad
intentions and it would not show itself to her — her grandson had a new girlfriend and she wanted
the plant to make a medicine to help break them up.?*

Plants have agency and individuals must bring a healthy mind to the work being done.
Students carried this lesson to the harvesting they did later in the course, thereby shaping the

relationships and standards by which they interacted with plants and trees. While it was too late

233 Teachings of Belinda Claxton (7 September 2018) EAU,WELNEW Mountain (Mt. Newton).
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in the year for us to harvest cedar bark, we did use previously harvested cedar to do cedar

weaving and to learn the patience and skill that requires.

8

Figure 8: "WSANEC Field Course Weaving Cedar at EAU,WELNEW Tribal School” Photo, 2018

Our inability to harvest cedar bark at that time of year was a chance to emphasize how
WSANEC practices coincide with the rhythms of the seasons. Harvesting cedar bark only occurs
during a short window in spring when moisture levels in the bark allow us to peel it away, and
without harming the tree. In fact, WSANEC rely on many indicator species and observation of
the seasons to structure our various laws and governance practices. KATEEC (Oceanspray), for
example, is one of those indicator species. Full bloom of KATEEC indicates the peak of the
Sockeye Salmon run through WSANEC territory, signaling the start of the fishery, and triggering
a variety of laws and governance practices. Upon catching the first fish, the First Salmon
Ceremony is held. The First Salmon Ceremony last for four days, where no fishing is done, and
respect is paid to the spirit of the Salmon People and much of the salmon run passes through

WSANEC to continue on their journey.
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Figure 9: "Oceanspray Blooming" Stock image.

While these types of observations structure and teach us about WSANEC law, they also teach
us about global warming and climate crisis. My Auntie Belinda has recognized how warming
temperatures associated with climate crisis have disrupted the synchronicity between the
blooming of KATEEC and the peak of the Sockeye Salmon run.23* I will return to this
discussion, as well as introduce my analysis of climate crisis in the next chapter. I note here,
however, how ecological knowledge can inform climate crisis discussions, and how climate
crisis has an increasing impact on not only beings in the world, but also on cultural practices and

systems of law.

3.4. SNIDCEL
SNIDCEL (place of the blue grouse) is now known to many as Tod Inlet, in Gowlland Tod
Provincial Park. The blue grouse was also an indicator species. Kevin Paul explains that blue
grouse were seen as lazy birds because they never ventured too far from their homes. As a result,
the lands where they lived had to be fruitful, and the presence of blue grouse indicated a healthy
and fruitful environment.?3*> Blue grouse are now long gone from SNIDZEL, and so too is the
once healthy environment. The remnants of the colonial history that created much of this

particular harm, however, remains visible.

234 Ibid.
235 Teaching of Kevin Paul (10 September 2018) SNIDZEL (Tod Inlet).
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Figure 10: “Cement remnants at SNIDZEL” Photo, 2018.

SNIDCZEL was the first WSANEC village site, where SEEMEW came to the earth in the
form of rain. The village site was later burned by Haida raiders, causing the people living there to
move to two other WSANEC village sites - WIOEELP (Tsartlip) and STAUTW (Tsawout).
SNIDZEE remains an important place for WSANEC. However, in 1904 SNIDZEL also became
the operating site of the Vancouver Portland Cement Company, founded by Robert Butchart.
Four years later, in 1908, the limestone at SNIDZEL had run out and an empty quarry remained.
Robert Butchart’s wife, Jenny Butchart, took the opportunity to expand her ever increasing
garden into the quarry in an effort to “beautify” the excavated area. Today, Butchart Gardens
attracts over one million visitors each year.

Several observations about colonialism and extractivism are apparent at SNIDZEL. The
once thriving first village site of WSANEC is gone. While still a beautiful place, as you walk the
path along the creek down to the inlet you still see the remnants of the old cement factory. At the

inlet itself you often see thousands of jelly fish, which thrive in marine ecosystems under duress
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— for example, low in oxygen, acidic, and high temperature.?*¢ Little else currently lives in the
inlet. Underground, the accumulation of dust and cement from previous factory operations make
digging difficult. The soil is contaminated, including from leach from the Hartland Landfill
nearby. The creek that once flowed into the inlet is now significantly diverted for water to
Butchart Gardens. I don’t mean to portray SNIDZEL in a negative light, but to relate some of the
harms experienced by that place.

Ironically, literally on the other side of the fence, Butchart Gardens is world-renowned
for its beauty. It is beautiful, but also distinctly colonial. As a show garden it is composed largely
of imported plants that have been “cherry-picked” from around the world, and which most often
cannot survive without being moved to a greenhouse for the winter and replanted in the spring.
The beauty the flowers offer overlay the harm and destruction wrought by the cement factory,
mask the location of the first WSANEC village site, and occupy the space where native plants
might otherwise flourish.

At the same time, peeking through this colonial cover is the voice and life of WSANEC
law. Specifically, a group of young WSANEC women working through PEPAKEN HAUTW
Native Plant Nursary and Garden®’ at the EAU, WELNEW Tribal School have partnered with
SeaChange Marine Conservation Society?*® to do restoration work at SNIDZEL. Invasive plant
species are being removed and native plants are being grown and planted. SENCOTEN place-
names are also being remembered and reimplemented. Part of this re-naming includes a sign at
the start of the trail explaining the name SNIDZEL. This place-based restoration, which as a
class we also participated in, is not only an exercise of WSANEC law, but also a local and
grounded example of forging healthier relationships with place and ecosystems, and thus, a
component of climate justice.

The landscape itself continues to call us to this work. The creek that runs along the trail to
the inlet offers a reminder of its name. In SENCOTEN that creek is known as WE,CE,CE (or
WCECECE). The name imitates the sound the water from the creek makes as it hits the shore
and flows into the inlet. Kevin Paul speaks of the sound this creek makes as it hits the water as

an invitation.?** As the stream hits the water it invites other life to come feed there. A healthy

236 Lisa-ann Gershwin, Stung! On Jellyfish Blooms and the Future of the Ocean (Chicago: University of Chicago Press, 2013).
237 For more see PEPAKEN HAUTW Native Plant Nursary and Garden website at http://pepakenhautw.com/about/.
238 For more see SeaChange Marine Conservation Society website at https://seachangesociety.com/.

239 Teaching of Kevin Paul (10 September 2018) SNIDZEL (Tod Inlet).
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creek carries sediment, nutrients, and fresh water into the ocean, inviting fish and birds that often
flock to those types of locations. While that invitation is currently largely disrupted (the flow of
the creek tempered and the ground and inlet contaminated), there is still the faint voice of the
creek making the invitation. Perhaps, with the help of those working to restore this place, that

call will continue to grow louder.

3.5. TETACES
As a Saltwater People, an important component of WSANEC territory are the islands and ocean
waters within our homelands. It was therefore essential that our field course brought us on a 3-
night camping trip to spend time with our Relatives of the Deep (the Southern Gulf Islands),
beginning at S,DAYES (Pender Island).

3.5.1. S,DAYES
On S,DAYES we camped for two nights on the reserve lands at Bedwell Harbour on South
Pender Island, across from SXIXTE (the Pelkey family SWALET, or reef-net fishing site).
Several students decided to take up our previous teachings relating to bathing, and to go into the
water each morning to start our day. The students continued to practice emodying WSANEC law

and foregrounding relationships with water.

Ty s {w b 2

Figure 1: "WSANEC Field Course Camping at SXIXTE on Pender Island" Photo, 2018.
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My cousin, Nick Claxton, joined us at this location to speak about his work in revitalizing
the reef-net fishery.?*? As I have discussed, through our NEHIYMET families carry rights and
stewardship responsibilities to certain places. Like WSANEC territory more broadly, families do
not own these locations, but rather, belong to them.?*! My great-grandmother, Elsie Claxton, was
from the Pelkey family, meaning my family carries rights to fish at SXIXTE (the Pelkey family
SWALET, or reef-net site). After many decades of our reef-net fishery being deemed illegal by
the Canadian government, my cousin spearheaded a reef-net fishery at this location in 2014. It
was a powerful moment of resurgence.?*?

Aside from our inherent rights, the WSANEC are also signatories to the Douglas
Treaties, which promised to protect our “right to fish as formerly.” The “right to fish as formerly”
protects (or should protect) not just the method of fishery, but the laws and governance structures
surrounding that fishery.?*> Our NEHIYMET is part of that governance structure, and so too are
the broader principles flowing from our relationship with the Salmon People. Our oral history
teaches us that the reef-net fishery was gifted to us from the Salmon People. This gift came about
when a WSANEC family was out travelling the islands with their daughter. She would sit alone
on the shore each evening, where a handsome young man came to visit her, and with whom she
fell in love and whished to be married to. Before giving their consent, the girls family required
the young man to first stay in the community for some time. While doing so the young man saw
that the WSANEC were suffering because salmon to eat were scarce. The young man said he
could help, and made the people a SXOLE (reef net) out of willow bark. He taught them how to
make the net and how to fish with it. With this gift the WSANEC once again thrived. When the
young man announced it was time he and his wife returned to his home, the couple paddled off,
not in the direction of any village, but out to deep water where they disappeared. The WSANEC
knew then that the young man had been one of the Salmon People in human form.?**

The reef-net, when in use, resembles a womb and is said to symbolize a woman who is
capable of giving and supporting life. Salmon are life supporting for the WSANEC, and at the
end of the net there is an escapement hole, called the SHELIS. Our belief is that each school of

240 Claxton, To Fish as Formerly.

241 Claxton & Elliott, Ref Net Technology at 13.

242 Uvic Community Mapping Collaboratory, “To Fish as Formerly: WSANEC Nation Brings Reef Net Fishing Back After 100 Years” YouTube video at
https://www.youtube.com/watch?v=vTQk1IR9ibc.

243 Claxton, “The Douglas Treaty”.

244 Claxton & Elliott , Reef Net Technology.
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salmon is a family, and the SHELIS allows some of that family to escape and for the lineage to
continue. We have always known that each salmon family returns to the river where they were
born, and we respect each salmon family’s right to do so0.2*> While we required salmon for
sustenance and survival, the relationship was not rooted in an exploitation of a resource, but
rather, in kinship and reciprocity.

Operating a reef-net requires detailed knowledge of incoming tides and the behaviour of
salmon. Nets are usually set in the mouths of a bay, facing south on the flood tide. Salmon follow
the tide and circle the bay, with the current leading them directly into the net. In the lead up to
the net SLEQAI (American dunegrass) is used to create the sense of an artificial reef which
salmon follow up into the net. Governance of the fishery was complex, with the head of each
family allocating work to create the net, assigning fishing duties, and distributing the catch.
There was a system of governance within the NEHIYMET and between family units, which is in

part referenced in the image below.24¢

Reer NET FisHING GEAR

Head buoys, 2’ by 6
B. KEIKSEN five smaller buoys
C. SQAEEL the upright side lines of the lead of the net
(the setting)
D. XETCILEN rope floor lines of the lead of the net
E. XTINES the very front line of the net itself —
the last fioor line at the entrance of the net
F. BECTAN rear log float — was tied to rear anchors to allow

for adjustment of the reef net in the changing tide
G. CENALYEN ~ Captain - the one who held the inherent name of
a specific reef net location
H. SWSOMES  part of the lead that would rise before it became
deeper (the shallowest part of the lead).Salmon
would jump at times when they would reach this
point to indicate their entrance to the lead.
|. SXELAGEE  reef net canoe — passed to the captain
who would inherit the name (NEHIMET) ]
J. TCILEN rock weight - a specially made net weight,
passed down from one captain to the next

Diagram of Saanich Reef Net
(Source-Reef Net Technology of the Saltwater People, 1994)

CXOLETEN the whole of the lead of the net
SXOLE reef net (Salmon Spirit for
willow bark)

MPPCIHIUIA D

A. SHIUKSEN  largest Buoys at the very front of lead K. SLEQAI dune grass - placed in twinnings of ropes of lead

L. WQUWICEN adjustable breast line, that allowed the fishing gear
to swing one way or the other to allow direct
tidal flow into the net

M. ZENTELFIN  the line that ran to the front of the net — the man
in the bow at times could not see and would depend
on the man in the opposite canoe facing away from
the sun, to tell him when to haul as he held
the CENTELFIN (front rope)

N. EXELWELTEN middle person, (middle of the canoe) referring to
the man in the middie

O. |YELES the man in the stern — who watched for the bubbles
that were released
P. sTWIU first of the floor lines

Q. TESTENAYEC the bunt of the net that would bag out info the tide

Figure 2: "Reef Net Fishing Gear Depiction” in Claxton & Elliott, Reef Net Technology at 14.

245 Ibid at 15.

49

246 Note that John Elliott acknowledges that this image is not fully accurate. The anchor lines would actually point down toward the ocean floor, thereby creating the illusion of an

artificial reef that directs the salmon upward into the net.
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While at S,DAYES we also visited E,HO, (“did you hear?”’) and XEL,ISEN (“lost
middle”), both located at the point where an isthmus once connected North and South Pender
Island. My Auntie, Belinda Claxton, shared memories of her time there as a child harvesting
clams, seaweed, hunting deer, and staying in a small shack that was eventually bulldozed when

they were ordered to leave.

Figure 3: "WSANEC Field Course at E,HO" Photo, 2018.

An important part of our discussion revolved around the ancestral remains that were
badly disturbed at that location by the opening of the canal between North and South Pender, as
well as latter excavations. Simon Fraser University held 200 sets of ancestral remains from this
location, which WSANEC worked to have repatriated and brought back to E,HO in 2017.
Belinda was one of our elders present as our ancestors were ceremonially returned to rest. The
place-name, E,HO, translates as “did you hear?” The name reflects the place as a burial location

and the power and ability of ancestors past to manifest in the world today.
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Poet’s Cove Resort, located next to SXIXTE, where we camped, experienced this power.
At that location a number of WSANEC remains were also excavated during the construction of
the swimming pool. Employees of Poet’s Cove began to complain of supernatural happenings,
and eventually WSANEC medicine people were called over to brush off the building and people,
and to help rebury the remains close by. My grandfather and great-grandmother marked the
entrance to the burial location with signage, attempting to bring some knowledge of our history
and presence at these locations, as well as to explain elements of our NEHIYMET. The sign
describes the name SXEDQELANEV_V, which my cousin now carries, and the connection to that

location.

SXEDQELANEW was highly respected and held in great esteem by m J

people for his excellent skills as a hunter of whales, deer and as a ﬂsf_tbﬂ_,gn

He lived most of his days with his people in a longhouse on SDA,YES - what now
is called Pender Island. The longhouse was built beside the fresh water creek that

empties into Bedwell Harbor adjacent to Poets Cove Resort & Spa.
SALISH SEA

The creek’s fresh drinking water made this site an ideal location for all of
SXEDQELANEW'S people to enjoy and use the abundant EN SW TEZAN - the rich

natural resources of land and sea. \

During low tides, his people harvested and enjoyed the plentiful shellfish the
ocean revealed, which was all shared at feasts and ceremonial events at the

Longhouse.

the sockeye reef-net fishery location at SXIXTE, which is

Figure 4: "Sign Installed at Poet's Cove on Pender Island" Photo, 2018.

These are but two examples of many burial locations throughout WSANEC that have
been disturbed by a multitude of activities. Despite these harms and the imposition of other

frameworks and relationships, such as a private property regime, with these places, WSANEC
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people we continue to exercise our laws and responsibility to care for our ancestors as best we
can. I will return to a far more in-depth study of the tensions between private property and
WSANEC responsibilities of care in Chapter Five on EEL,TOS. My study of the dispossession
of EEL,TOS also examines the role of property within capitalism.

3.5.2. Boat Tour and TEKTEKSEN
In moving our camping location from S,DAYES to WEN,NA NEC (Saltspring Island), we took
a boat tour for the day. Even with a motorized boat and the better part of a day, the amount of
WSANEC territory we could see by water was still limited. In itself, this reality emphasized that
while we do not have a particularly large landmass, the ocean and islands throughout our
territory are ample and provided a way of life for us. This way of life is grounded in reciprocity,
a point our creation story of TETACES, in which XALS created the islands from WSANEC
ancestors thrown into the ocean, and from which flows mutual responsibilities of care (between

the WSANEC and IEIACES), emphasizes.

Figure 5: "WSANEC Field Course on Boat Tour" Photo, 2018.

The main island we visited during our boat trip was TEKTEKSEN (Saturna Island).
TEKTEKSEN, which means “long nose”, is actually the name for East Point on Saturna Island,
though we now commonly use the name to also refer to the island as a whole. East Point is again
the location of one of our transformation stories, where six young girls were changed into stone.
The story relates how the girls were asked to do chores, but instead, basked in the sun on the

beach, where XALS came and transformed them into boulders. Many WSANEC stories
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emphasize a certain self-discipline required to do what needs to be done, which can be seen as
being aimed at creating a particular type of citizen that is engaged and responsible for their

actions.

3.5.3. WEN,NA,NEC
The final stop during our camping trip was to CUAN (Saltspring Island), where we were joined
by my uncle, Earl Claxton Jr. CUAN means “each end” and refers to the mountains (Mount
Tuam and Mount Maxwell) at each end of the island. We camped on the reserve lands near
Fullford Harbour — a place we know as WEN,NA,NEC, or “facing towards Saanich”.24” Many of

us continued to go into the water to start our day by bathing.

Figure 6: "WSANEC Field Course Camping at WEN,NA,NEC on Saltspring Island" Photo, 2018.

247 translation through Saltwater People....I should add this for each translation I use so people know where it came from (especially since people translate differently).
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In the afternoon we traveled to S,CUAN, meaning “one on each end”, which specifically
refers to Mount Tuam. We met Robert Hershey, Professor Emeritus, Indigenous Law & Policy

Program, University of Arizona,?*8

at his property, which he considers himself a steward of, atop
Mount Tuam. From here we overlooked the Saanich Inlet and Malahat (straight ahead in the
photo below), with Cowichan territory to the right and WSANEC territory toward the left. From
here, the proximity between the two territories and adjacent legal orders is far more evident than
perceived in relation to the long highway around the inlet. Since WSANEC are Douglas Treaty
signatories and Cowichan Tribes are engaged in the BC Treaty Process, our vantage points
allowed discussion around not only the notion of “overlap”, but also to contrast historic and
modern treaties, the relationships between those processes, and how those mechanisms collapse
inter-societal relationships and interactions between neighbouring Indigenous legal orders. These
are complicated discussions in Indigenous law revitalization. However, borders, as often now
bound up with concepts of territorial sovereignty, is also a complex issue within the context of
climate crisis. I will return to this discussion, but it should be clear by now that global climate
crisis does not recognize socially created boundaries.

The peak of the Malahat is called YOS, which means “caution”, and his home of the
Thunder Beings. It is a sacred, powerful, but also potentially dangerous place to be. Even
pointing at YOS (which I accidently did when speaking) is disrespectful. From here we also
spoke of SPA,ET, the bear who wanted to swim across the inlet from SXOXIEM to Malahat.
The story of SPA,ET is about using our gifts and different situatedness to strive toward our goals
and a better future. For me, this was powerfully illustrated in words my uncle shared on behalf of

my grandmother, Joanne Claxton.

248 Robert Hershey worked extensivley in the Tribal Court sytem, including with the Navajo, Pascua Yaqui, Hopi, White Mountain Apachi, and Tohono O’odham Tribes.
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Figure 7: "WSANEC Field Course on the top of Mt. Tuam" Photo, 2018.

My uncle shares a message from my grandmother about residential schools with all
students he interacts with. My grandmother, when she was a young girl, along with her brothers
and sister, was taken away overnight by boat to the Seschelt residential school. When they
arrived they were met by nuns and priests, who separated the boys and the girls, and told my
grandmother never speak with her brothers. They didn’t use her name, but called her number 38,
and her younger sister number 35. She wasn’t allowed in the classroom and was instead made to
cook, clean, sew, and other chores. She was also placed on a special diet, not allowed to eat or
drink any of the dairy she collected. On her sixteenth birthday she aged out of the residential
school and was told to leave. She weighed 89 pounds. She went straight to the police to tell them
what was happening at the school, and she was told to leave or be arrested. She left for California
and taught herself to read and write. To this day she doesn’t like to sign her name because she
has shame around her writing abilities. After returning from California she married my
grandfather and later helped start the Saanich Indian School Board (now the WSANEC School
Board) because she feels that control of our own education is a path forward for First Nations
people. She became a social worker and committed herself to protecting and advocating for

Indigenous children growing up in care.
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My grandmother does not often talk about these stories but she went to court to tell her
story about residential schools and now asks my uncle to share her story with the students he
speaks with. With that story she sends the students a message — she says, “please, please, don’t
be bullies! Live peacefully amongst each other and try to learn as much as you possibly can.”?#
It is a powerful message of hope and love. My grandmother never stopped looking after her
siblings, even when it resulted in her own punishment. She fiercely defends and loves her family
and she has been a remarkable teacher and influence in my life. She models so much of what can

be accomplished and overcome when we draw on the strength of those things that matter most.

Figure 8: "My Grandma, Joanne Claxton" Photo, 2022.

3.6. PKOLS
As we continued on with our land-based learning we travelled to PKOLS (Mount Douglas),
where we were joined by Eric Pelkey. Eric shared about the history and signing of the Douglas
Treaty, which occurred at the top of PKOLS in 1852. I will have more to say about this Treaty, its

differing interpretations, as well as its impacts, in a later chapter. These differences in

249 Teaching of Earl Claxton Jr. (14 September 2018) SCUAN (Mount Tuam).
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interpretation relate primarily to very different understandings of land, and thus our jurisdictional
relationships with those lands. Such differences have important implications for Indigenous-
Settler relations and climate crisis. Colonial understandings of land, and the property regimes
built upon them, not only function to dispossess Indigenous peoples, but to open those lands to
the penetration of capitalism. Therefore a great deal hinges on how we understand land, and how

we understand what was agreed to at this place in 1852.

o B - AN

Figure 19: "WSANEC Field Course at PKOLS" Photo, 2018.

From the top of PKOLS there is a 360-degree view of WSANEC territory and its
boundaries. During the time of creation, XALS, the Creator, was on the beach at the STAUTW
village while creating the markers around WSANEC territory. In doing so, XALS took white
rocks from the beach (PKOLS means “white rock”) and threw them in various direction, with
mountains growing from the land where each rock landed. The PKOLS that we visited on this
day (Mount Douglas) created the boundary between the WSANEC and the Lekwungen people.
Another rock landed at Saltspring Island, which is roughly the border between the WSANEC and
the Hul’qumi’num people (though we don’t use the word PKOLS for that place). Another rock
landed where the city of White Rock is today, on Semiahmoo Bay, where our relatives the
Semiahmoo First Nation live. That mountain grew but is said to have sunk into the mud of the
bay. A large white boulder sits at that location to this day, and the current city maintains the name

of White Rock. The last of these PKOLS landed in Elwah on the Olympic Peninsula.
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Figure 9: "View from the top of PKOLS" Photo, 2018.

I know PKOLS as a meeting place and a “soft border” between the WSANEC and
Lekwungen people. Neither claims exclusive ownership and each respect the various
relationships with PKOLS. The “soft border” at PKOLS has been historically recognized and
respected by our groups and families, and continues to be so. It is an example of how
neighbouring Indigenous legal orders can rely on their own traditions to negotiate boundaries
without falling into the divide and conquer trap characteristic of many territorial “overlap”
negotiations.

PKOLS continues to strike me as an important meeting place. The University of Victoria,
at the foot of PKOLS, is a place where many people come from around the world to meet and
share ideas, which at times fosters respectful relationships, and other times less so. Our class on
WSANEC law brought students together from various backgrounds and locations, including
scholars visiting from Mexico, the United States, Sweden, and South Africa, to meet, share ideas,
and form relationships. In that sense, PKOLS continues to bringing different people and cultures
together. The sign erected at the top of PKOLS in an effort to reassert and rename the mountain
offers a proclamation about the connection WSANEC have with PKOLS, and an invitation to

better understand that ongoing relationship.

3.7. TIXEN
One of our later land-based outings brought us to YIXEN (Cordova Spit at the Tsawout reserve)
for a traditional pit cook and salmon on a stick. A pit cook involves cooking (often large amounts
of) food buried under the sand. The students were eager to take on the significant labour and
preparation a pit cook requires. As a group we split and gathered fir firewood (fir is a hot burning

wood).
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Figure 10: "WSANEC Field Course Chopping Firewood on the Tsawout Reserve" Photo, 2018.

We also needed to harvest greenery, including sword fern, salmon berry and thimble berry
branches, and salal. We began around my grandmother’s home, by her invitation, and by first
offering a prayer and good intentions. Initially the students were hesitant, feeling they were
depleting her yard. She explained that the plants would come back stronger once you harvest
from them and that using them wasn’t a negative thing, but rather, was important. The same is
true of clam gardens and the need to turn over clam beds for them to remain healthy. Such a
teaching differs from a perspective of Nature as being somehow separate from us, and as Nature
maintaining its integrity only insofar as it remains untouched — such is often the state goal of
parks. The Nature/Society binary is an important point in terms of attempts to justify processes
of settler colonialism, as well as is, I will argue, at the root of climate crisis. As such, I will return
to this discussion in far more depth in following chapters. Of course, we also remembered to take
only what we needed while harvesting. In short, we emphasized reciprocity.

Robin Kimmerer elegantly emphasizes her understanding of reciprocity when she asks,
“What do you suppose would happen if people believed this crazy notion that the earth loved
them back?”?>° Regarding plants she observes that “We are linked in a co-evolutionary circle.
The sweeter the peach, the more frequent we disperse its seeds, nurture its young, and protect
them from harm. For plants and people act as selective forces on each other’s evolution - the

thriving of one in the best interests of the other. This, to me, sounds a bit like love.”?*! In

250 Robin Wall Kimmerer, Braiding Sweetgrass: Indigenous Wisdom, Scientific Knowledge, and the Teachings of Plants (Minneapolis: Milkweed Editions, 2013) [Kimmerer,
Braiding Sweetgrass] at 124
251 Ibid.
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harvesting plants there is a taking, but with reciprocity there is more than that.>>> From this
understanding Kimmerer also offers a critique of food consumer economy, where food is “taken
forcibly from the earth” and where it is now “hard to recognize food that is mummified in
plastic, bought and sold, as a gift anymore. Everybody knows you can’t buy love.”?>3
Conversely, “In a garden, food arises from partnership. If I don’t pick rocks and pull weeds, I’'m
not fulfilling my end of the bargain.”?** I would assert that these principles of reciprocity apply
equally to an ocean, a forest, and more. We are faced with the question, “How, in our modern
world, can we find our way to understand the earth as a gift again, to make our relations with the
world sacred again? I know we cannot all become hunter-gatherer — the living world could not
bear our weight — but even in a market economy, can we behave “as if” the living world were a
gift?”2> The questions Kimmerer raises here have huge implications not just for Indigenous law
revitalization, but for climate crisis. Contemporary food systems and all that upholds them in
terms of creation, transportation, and consumption of food, including fossil fuels, chemical
fertilizers, livestock emissions, deforestation, and much more, all have a massive impact on
climate crisis. While our starting point was modest, as a class we worked to embody these

principles of reciprocity and to begin thinking of food systems differently.

Figure 11: "WSANEC Field Course at TIXEN Preparing for a Pit Cook” Photos, 2018.

252 Kimmerer describes The Three Sisters garden (corn, beans, and pumpkins or squash). She describes how traditionally these three seeds are planted in the same garden at the
same time. Each grows, develops, and matures in their own manner and at their own pace - first the corn, then the beans, then the pumpkins or squash. Together they thrive.
Kimmerer observes, “It is tempting to imagine that these three are deliberate in working together, and perhaps they are. But the beauty of the partnership is that each plant does
what it does in order to increase its own growth. But as it happens, when the individuals flourish, so does the whole.” Ibid. at 134. In harvesting there is a taking, but with
reciprocity, including through gratefulness, there is more than that.

253 Ibid at 126.

254 Ibid.

255 Ibid. at 31.
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In addition to greenery, students also collected around 200 QEN,DOLES - particular round
black stones — needed for a pit cook. In making a pit cook you dig a hole in the sand, line the
bottom with the rocks, and build a fire on top to make them red hot. After several hours of
heating the rocks you remove the coals with shovels (or you can heat the rocks outside of the pit
and move the rocks into the bottom of the pit). Quickly, you add the salmon berry and thimble
berry branches, then the salal, and finally the sword ferns, after which you place berlap sacks,
which have been soaked in water and filled with vegetables, on top of the greenery, followed by
another layer of sword fern, salal, and then salmon berry and thimble berry on top. While this has
been happening someone has held a long pole in the centre of the pit to maintain an opening to
the hot rocks below. The pole is removed and fresh water is poured directly on the stones,
creating steam. Again, very quickly, a blanket is placed over the entire pit and then filled with

sand to lock in all the steam and heat. Depending on what you are cooking, the food cooks for

several hours.

Figure 12: "WSANEC Field Course at TIXEN Making a Fire for a Pit Cook” Photo, 2018.

Figure 13: "WSANEC Field Course Completing a Pit Cook at FZIXEN" Photo, 2018.
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As the vegetables cooked we began a new fire with the existing coals and began cooking
the salmon. The students prepared the TEKI (Sockeye Salmon) and placed them on ironwood
sticks (the branches of ocean spray are sometimes called ironwood because it is a hard wood that
becomes even more so as it is cured by the fire). John Bradley Williams and my uncle, Earl

Claxton Jr., guided us through these processes and shared teachings and stories.

Figure 14: "WSANEC Field Course Preparing and Cooking Salmon at TIXEN" Photo, 2018.

Directly behind where the fish was cooking in the photo above is Saanichton Bay, the
shores of the Tsawout village. My uncle spoke of previous plans to dredge the bay and develop a
marina, which the Tsawout First Nation opposed. My uncle recalled when early one morning, in
the snow and freezing weather, the dredger moved in to start dredging the bay. The lawyer for
Tsawout, Louise Mandell, advised that someone should get out there and start taking pictures.
My uncle jumped on a boat with his camera. He recalls the late Philip Paul being on another
boat, jamming his paddle into the bucket of the dredger attempting to stop it. The bucket caught
the lip of the boat and lifted it up to a 45 degree angle. As Philip Paul held tight and the boat
splashed back down, my uncle says he knew he had to do something.

The felt obligation my uncle describes links back, he explains, to his initiation as a SXIXI
dancer. As you recall, through our NEHIYMET we are connected to various TEXTAN (societies
and to our societal rights), which for my family is the SXIXI. My uncle was initiated into SXIXI
through the longhouse where my grandfather told him that SXIXI were also traditionally the
warriors who fought to protect the village. My uncle told us how on that day he feels he became
a SXIXI warrior. Feeling obligated to act, he had the boat driver pull closer to the dredger and he
jumped out of the boat onto the bucket of the dredger. He says the dredger operator looked at
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him, shook his head, and turned off the machine. Tsawout later won an interim, followed by a
permanent, injunction to prevent development of the marina.?>¢

My uncle’s actions were an exercise of his societal rights through our TEXTAN, but also
his societal responsibilities as a SXIXI warrior. He was upholding WSANEC law, while
simultaneously taking the first, and in this case necessary, action to prevent capitalism (the
repurposing of Saanichton Bay as a marina in order to obtain profit) penetrating the Tsawout
village. He continues to uphold these responsibilities through speaking against increased tanker
traffic associated with the Kinder Morgan pipeline expansion, for example. After hearing
important and powerful stories such as these, we ended the day by sharing food and returning the
salmon bones to the water - a WSANEC teaching in which the return of salmon bones (if all

returned) to the ocean would ensure regeneration into another salmon.?%’

Figure 15: "Vegtable and Potatoes from Pit Cook at TIXEN" Photo, 2018.

256 Claxton v. Saanichton Bay Marina Ltd. (1989), 36 B.C.L.R. (2d) 79 (BCCA).
257 Teaching of Belinda Claxton (12 September 2018) SXIXTE (Bedwell Harbour Pender Island) and Richling, The WSANEC at 20.
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3.8. Mary Lake
Our visit to the Mary Lake Nature Sanctuary (MLNS) is an example of alliances that might offer
a step in helping foster the revitalization of WSANEC laws. The Nature Sanctuary is a 67-acre
protected forest and riparian area, protecting different species and ecosystems, including rare
flora and fauna.?>® The Greater Victoria Greenbelt Society (GVGS) purchased the property in
2016 and desires to “bringing together the values based priorities of [the GVGS and Tsartlip First
Nation] to create a declaration of partnernship.”?>® As explained to me, MLNS hopes to bring
“together WSANEC Indigenous knowledge with the ecological sciences for First Nations and
settler children.”?® Tom Sampson, a Tsartlip First Nation elder, has been particularly involved in
the partnership. A main goal of this partnership is “to protect the area from development and
provide opportunities for the Tsartlip Nation for sacred ceremonies, teachings by the elders and
language keepers” and other similar forms of cultural resurgence.?®! In that regard, it is
envisioned as both “the work of reconciliation” and “working together to protect Mother Earth.”
With continued work and dedication it represents a potential site of resurgence and regeneration,

both culturally and multi-culturally, as well as legally and ecologically.

Figure 16: "Mary Lake Nature Sanctuary" Photo, 2018.

258 For more see the Mary Lake Nature Sanctuary website at http://www.marylakeconnections.ca/about/.

259 Email from Koi Neah to Robert Clifford (23 September 2018). More recently the partnership has focused on the WSANEC Nation more broadly as well.

260 Ibid.

261 Email from Laura Melley to John Borrows and Koi Neah cc’d (13 August 2018) and forwarded to me by John Borrows as part of the class planning and further

communication (15 August 2018).
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During our class Tom Sampson joined us for a guided walk of the area and shared many
teachings and stories. One that particularly struck me involved him pointing out two trees that
can be seen living together, and connected at the roots. One of these trees is a Cedar, and the
other a Fir. In SENCOTEN, the cedar tree is called XPA. XPA is a sacred tree named after the
Creator, XALS. The fir tree is called SKELALNEW (“the bad people put away™).
SKELALNEW connects to the following creation story.

XALS came to Saanich where there were some giants that were stealing from the people and
abducting people. He saw that the giants were unkind and brought much harm to the Saanich
people. XALS told the giants to stop what they were doing. XALS said “it is not right to be mean
and unkind to one another and it is wrong to steal.” He warned the giants that if they didn 't
change their ways he would return. XALS continued on his travels. When XALS returned he saw
that the giants had not heeded his warning. As the giants realised the power of XALS they began
to run into the hills and far away. XALS spoke to the giants and even the giants that were far
away could hear his voice. When XALS told the giants to stop they all stopped where they were.
They couldn 't move. XALS told the giants that they would remain where they were. XALS said
they would stand with their feet in the ground forever. XALS said that from now on the giants
would be there for the people to bring warmth to the homes of the people. He said that they
would also be used to carry people from place to place. He told the Saanich people that they
should always remember that the trees were once human beings. He told the Saanich people that
they should always treat respectfully the SKELALNEW (bad people put away). Only when there
was great need should a live tree be taken. XALS gave a sacred tree to the Saanich People,
named XPA (the cedar tree). XPA would clothe and protect the Saanich People. XALS said the
XPA would house the people and protect them in their travels. The SKELALNEW is the home for
the birds and animals in the forest.*?

Figure 17: "Cedar and Fir Tree at Mary Lake Nature Sanctuary" Photo, 2018.

262 Teaching of Earl Claxton Sr., John Elliott, and Kevin Paul (date unknown) Saanichton, British Columbia.
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From this understanding of XPA and SKELALNEW, Tom Sampson showed us the two trees
pictured above, emphasizing that “the good and the bad can live together. There are examples

here in the forest that can help you with that.”?%3

For me, I interpreted his message as one of hope
and with layered meaning. I often despair about the state of our world, but our laws tell us - show
us - it is not impossible to all live together, and to mutually thrive. At the same time, we can
clearly see that the two trees in the picture are the same size. One is not dominating the other.
Further, together, and on equal terms, each is rooted into the same earth, and it is in that way that
they survive.?®* What Tom Sampson emphasizes most in relating this story is a subjective shift in
our orientation, as a whole, that “feels the power of the land” and where “our consciousness

needs to take in the land” and “we walk more gently.”?%> Such a message fits well with that I

offer in relation to climate crisis.

3.9. SELEKTEL and QENELEL

Figure 29: "WSANEC Field Course at the top of QENELEL" Photo, 2018.

I have written elsewhere about the stories of QOLEW (the chum salmon that spawn here),
SELEKTEL (the river that gives them life), and QENELEL (the mountain that overlooks the
river).2% Sharing these stories and reflecting on the impact of a fuel spill at this salmon spawning
and ceremonial bathing location was a significant part of our day. However, an important act of
reciprocity also began to take form on this trip.

During our trip I informed the students that we would return later in the year, during
CENQOLEW (the moon of the dog salmon) to fish. Knowing this, and that the smokehouse I
previously used at my Auntie Belinda’s house across the street was no longer in operation, the

students decided to build me a new smokehouse in gratitude of their time in the course. Together

263 Teaching of Tom Sampson (24 Sept 24th 2018) Mary Lake.
264 See Mills, “Rooted Constitutionalism” for an excellent discussion of this larger principle.
265 Teaching of Tom Sampson referenced at http://www.marylakeconnections.ca/voices-support/.

266 Clifford, “WSANEC Legal Theory”.
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they raised the funds and bought the materials, also coming together to help construct it
(regardless of experience level). After a few preparations, most students spent an entire day
helping to build the smokehouse. We could not complete it in one day, but my brother-in-law and
I finished it up afterward. It was a touching gesture by the students and one that says a lot about

reciprocity.
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Figure 18: Smokehouse Gifted by WSANEC Field Course Students" Photo, 2018.

97



Salmon die after the act of spawning. With the giving of their own life, they bring forth
new life, not only through the salmon that will hatch but also from the nutrients their decaying
bodies return to the earth. When I go to fish, I begin by bending down and washing myself in the
river, giving thanks to the QOLEW, the river, and more. The lives of the salmon I am about to
take give sustenance and allow for the maintenance of my own life, and that of my family’s. In
offering this gratitude I recall our teachings that the Salmon People, SCANEW, are our
ancestors.

XALS arrived to a place where there were some people. They were hard working people who
helped one another and were good to one another. They were living the way he had told them to
live on this land. They were a family: SIYEE (older sibling), SCENA,E (an adopted child),
SQOL,WES (a parent or sibling of one’s son-in-law or daughter-in-law), EN SW SELAWE (the
one you are poor for, the honoured one) and JA,E (brother-in-law or sister-in-law when their
spouse has died). Because the family were such good hardworking people, XALS wanted them to
always be remembered. He told the people “I will call you SCANEW - the working people”.
XALS was pleased with them because they did not war with anyone and they lived in a peaceful
way. XALS said “you will be able to travel far out to sea and return after your travels to the
land.” He said “you will always be respected and you will feed the people.” The SCANEW do
travel together and they live peacefully. XALS preserved the family and their ways because he
wanted all the people to remember that it is good to be ambitious and to live in peace with one
another. XALS declared TEKI (sockeye salmon) the leader of SCANEW. He said the spirit of
SCANEW would become a sacred cleansing and would protect the society and beliefs of the
people.?®’

Having returned to SELEKTEL and caught a number of fish, the students also returned to
my house to help clean and prepare the fish for smoking. Many learned how to cut fish, while
others volunteered to help with my sister’s baby shower preparations. I salted and hung the fish

in the smokehouse that evening and watched the fire for the next few days as they smoked.

hiy

Figure 19: "Smoked QOLEW" Photo, 2018.

267 Teaching of Earl Claxton Sr., John Elliott, and Kevin Paul (date unknown) Saanichton, British Columbia.
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Once the fish were finished smoking, I portioned them up. Once everything was prepared, I gave
salmon to my grandma, uncle, parents, sister, and others. I also made sure that each student in the
class received fish as well — my own form of reciprocity in thanking each of them for
contributing to the smokehouse. This type of coming together has always been a part of

WSANEC law and culture.

4. Student Placements

I have devoted the majority of this chapter to describing portions of the land-based learning and
pedagogy I used in teaching the WSANEC law field course. For the students this learning
continued, and was put into action, during the community project portion of the course. In groups
of two or three, and working under the guidance of a community supervisor, students undertook
a variety of projects over an 8-week period. While community projects vary from year-to-year,
each project adheres to a collaborative community-based legal education model, the reciprocal
nature of which creates productive learning experiences for students while also helping to meet
the often pressing demands placed upon communities in protecting their interests and meeting
their objectives. In that sense, while students are learning and implementing WSANEC law, they
are also drawing upon the skills and knowledge developed in law school.

Specific and timely projects are developed in consultation with WSANEC leadership and
community members, resulting in around seven different projects per year. While the course has
its own identifiable learning objectives, it is not our place to impose a certain set of projects on
the community. We approach these projects in the spirit of being of service to the community,
and from that orientation opportunities for learning will follow. I do not have the space to discuss
each of these projects in any detail. To offer a glimpse of what these projects have consisted of
over the two times the course has run, students have done place-restoration and reclamation
work, 268 WSANEC reef-net fishery and hunting revitalization work,2® developed a Grade 11
introduction to law curriculum for the EAU,WELNEW Tribal School,?”° created an introduction

to WSANEC law published book,?”" contributed to NIE TU,O Child and Family Services child

268 HISWKE to Diana Borges, Sebastian Cooper, and Xilonen Hanson Pastran for your work at SNIDZEE.
269 HISWKE to Corbin Greening and Sarah Jackson.

270 HISWKE to Tessa Fryer and Helena Tlen.

271 HISWKE to Kelly Twa and Chya Mogerman.
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wellbeing projects,?’? began creating a WSANEC woman’s land trust,2’> WSANEC art
revitalization project,?’* worked on beginning a WSANEC Southern Resident Killer Whale
Guardian program,?”> partnered with environmental non-profit groups for co-management and
#LandBack work,?’® and assisted with longer-term governance work including a court claim for
James Island,?’” a proposed National Marine Conservation Area Reserve / Indigenous Protected
and Conserved Area along with potential co-management of the Gulf Islands National Park
Reserve,?’ as well as advocating for WSANEC law at the municipal level >

While the obvious themes of language, place, culture, stories and WSANEC law and
history run throughout all the projects, each present their own challenges and importance to the
community. Most projects have not only elements of WSANEC law revitalization, but also
represent community-led initiatives to uphold care for land, water, and other beings within
WSANEC territory, and thus can be seen as ecological and climate justice initiatives as well.
Regardless of the project, a course such as this only works with students who are engaged and
dedicated. Each and every student in the course has done a tremendous job, forging pathways,
forming lasting relationships (between themselves, community members, and places), and
opening avenues for future work and possibilities. I raise my hands and say HISWKE SIAM to
each of them.

Having explored the nature of WSANEC law throughout Part I of this dissertation, including
through a process of self-location, an examination of WSANEC stories and our mode of
reasoning with those stories, and finally, through a detailed look at experiential learning and
place-based pedagogy in the context of the WSANEC law field course, we can now step back
and consider the larger context in which this revitalization of WSANEC law is occurring. Part II
of this dissertation therefore shifts to an analysis of climate crisis and a critical analysis of its

primary drivers, including capitalism.

272 HISWKE to Kim Francisco and Veronica Martisius.

273 HISWKE to Abi Moore and Eira Glover.

274 HISWKE to Adil Ahmed.

275 HISWKE to David Balzer, Dario Balca and Russell Chiong.

276 HISWKE to Dave Gill and Jack Jones for your work at WMIYETEN and HISWKE Naz Lakani and Matt Arsenault for your work at SISCENEM.
277 HISWKE to Meena Ansari and Sarah Robinson.

278 HISWKE to Katrina Annett, Sean Rupka and Leah Hughes.

279 HISWKE to Harmony Huffman and Camille Fortin.
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Chapter Four )
Entanglements of the ‘Anthropocene’: The Global Context for WSANEC Law
Revitalization

FAWEN
coho

chum

Figure 20: The 13 Moons. Artist, Briony Penn, copyright Tsawout First Nation. Image copied from https://wsanec.com/sjelcasen-
the-moon-of-putting-your-paddle-away-in-the-bush-november-and-december/.

1. Introduction

The name WSANEC “connects directly to our homeland” — to EAU,WELNEW (“place of
refuge”) at the time of the great flood, and to our sacred teachings.?®® The name grounds us
within a web of reciprocal relationships within our ALENANE( (“homelands”), which we
uphold through enactments of WSANEC law. At the same time, to live in a place is now also to
be entangled within the global dynamics of climate crisis. As such, to speak of revitalizing
Indigenous laws in particular places also requires recognition that place, and law, does not exist
in isolation. The ways in which our lives are entangled in these global dynamics are at times
visible, and at others they are not. In this chapter, I will provide a framework for thinking about
climate crisis and its primary drivers. In doing so I hope to render more visible how the two
intractable and seemingly distinct issues of climate crisis and Indigenous law revitalization are

not disparate. This supports my argument that our theories and methodologies of Indigenous law

280 PENAC, How is it that I have come to speak SENCOFEN? at 6-7.
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revitalization, and our diagnosis and approaches to climate crisis, can, and should be, intricately
entwined and mutually reflective. I will provide more thoughts on how this specifically shapes
our approach to Indigenous legal theory and methodology in Chapter Seven. For now, the
context of climate crisis, followed by more specific critiques of its drivers, highlights the extent
of the project of Indigenous law revitalization, as I see it, as well as pushes us to engage with
scholarship typically outside that of Indigenous law revitalization. Importantly, an emphasis on
climate crisis also illustrates just what is at stake in all of this.

Climate crisis is the most important and pressing issue facing all of us (human and more-
than-human), and it is as clear as ever that it no longer makes sense (it never did) to consider the
‘social’ (i.e., law, economics, etc.) in isolation from the ‘environmental’ (i.e., “Nature”).
Indigenous knowledge and scientific data have observed how species and ecosystems are already
being rapidly and severely impacted by climate crisis in myriad ways. Advanced states of
climate crisis will continue to intensify existing social and environmental challenges, and
through that intensification “transform global political economy and alter our world’s most basic
political arrangements.”?8! Some have termed this the ‘ Anthropocene’, a proposed geological
epoch where human activity impacts planetary climate and ecosystems. Yet, that term obscures
as much as it reveals in that it depoliticizes the history of climate crisis and glosses over the
power dynamics that continue to fuel global warming. This critique has led some to propose
different nomenclature, such as the ‘Capitalocene’. 282

We clearly need to stop burning fossil fuels, but at the root of climate crisis are other
important considerations as well, such as capitalism, its relationship to nature, and its inherent
need for compound growth. While capitalism has its own logic, that logic is also buttressed by
the power of the nation-state in upholding conditions that allow capital to function. Capitalism,
of course, also interacts with colonialism and the ongoing dispossession of Indigenous lands in

central ways. Indigenous resurgence scholars, beyond any explicit connection with climate crisis,

281 Geoft Mann & Joel Wainwright, Climate Leviathan: A Political Theory of Our Planetary Future (London: Verso, 2018) [Mann & Wainwright, Climate Leviathan] at x.

282 Jason W. Moore, “The Rise of Cheap Nature” in Jason W. Moore, ed., Anthropocene or Capitalocene? Nature, History, and the Crisis of Capitalism (Oakland: PM Press,
2016) ch 3 [Moore, “Cheap Nature™] at 81 argues — “The Capitalocene argument says three things that the Anthropocene perspective does not — and cannot. First, it insists that the
history of capitalism is a relation of capital, power, and nature as an organic whole. It is world-ecological. It is a multispecies affair. Capitalism is neither a purely economic nor
social system, but “a historically situated complex metabolism and assemblages.” Second, the history of capitalism cannot be reduced to the burning of fossil fuels, in England or
anywhere else. It is a history of relations of power and re/production premised on the cash nexus. Those relations enfold coal and other energy sources from the sixteenth century;
they allowed for successive waves of global conquest and the worldwide appropriations of Cheap Nature. Third, the Capitalocene argument challenges the Eurocentric — and

frankly false — view of capitalism as emerging in England during the eighteenth century.”
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tend to also offer critiques of capitalism and sovereignty, or the nation-state.?®* There are reasons
we see tensions arise in almost all cases where deep and meaningful engagement with
Indigenous law bumps up against economic interests and the jurisdictional and sovereign
intransigence of the state.?%*

All of this is to say that climate crisis can push us to conceive of radical alternatives and
different ways of being, and there has been a sense that the governance structures and ways of
being of Indigenous peoples can represent important and positive alternatives in this regard.
However, that is only the case if we take that as the objective and context of the resurgence of
Indigenous law. We must be open to the ways Indigenous law can question, transform, and even
reject foundational principles of Canadian (and global) law and society, where that is necessary.
The scope of these issues is vast, and I cannot do full justice to any one of these immense issues.
My more modest objective is to provide a sober accounting of the context in which the
resurgence of WSANEC law is occurring, and clarity in regard to what we hope to accomplish
with the revitalization of WSANEC (and more broadly, Indigenous) law. In other words, it is a

clear picture of where we are now and what our best path forward is in achieving a just life and

dignity for Indigenous, settler, and more-than-human beings.

2. Global Climate Crisis and Climate Science

WSANEC knowledge has observed the effects of climate crisis and can offer guidance in its
mitigation. At the same time, climate crisis entangles specific relationships WSANEC have with
their homelands within a global web of broader relations. While we may witness local
manifestations of climate crisis, the diffuse and cumulative effects of pollution cannot be
confined to the actions and practices of only one nation or actor. These cumulative effects, for
instance, would include the acidification of oceans and the rise in global temperature, to name
only two. As such, the forces that impact WSANEC’s connections with land, human, and more-
than-human relatives — and thus the enactment of WSANEC law — are not confined only to

WSANEC territory, nor even Canada, but are impacted by the fact that Earth’s systems are

283 See e.g. Coulthard, Red Skin, White Masks and Alfred, Taiaiake, “Sovereignty” in Joanne Barker, ed., Sovereignty Matters: Locations of Contestation and Possibility in
Indigenous Struggles for Self-Determination (Lincoln: University of Nebraska, 2005) 33 [Alfred, “Sovereignty”].

284 Christie, “Crown Intransigence”.
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strained by human action at a global level. Within that context concepts such as “reconciliation”

must take new meaning.

2.1. Climate Crisis as “Hyperobject”
In an effort to describe the global, as well as the spatially and temporally diffuse, nature of
climate crisis, Timothy Morton uses the term “hyperobjects.”?®> What is helpful in Morton’s
description is that hyperobjects are “viscous” — we are inside of them and they are stuck to us
and all that we do, in one form or another.?®¢ Similarily, hyperobjects, such as climate crisis, are
so “massively distributed in time and space relative to humans” that they exist largely beyond
our realm of perception.?®” In that sense, hyperobjects are nonlocal - what we experience is
necessarily a “local manifestation of some vast entity that I am unable to directly see.”?% At
most, we see only “pieces of hyperobjects at a time.”?*° To go further, we are not looking at a
hyperobject from the outside. Rather than being “poised on the edge of the abyss, contemplating
its vastness” we are instead “like Wile E. Coyote in midair [having] discovered that we are
already falling inside the abyss, which is not pure empty space, but instead the fiery interior of a
hyperobject.”**® For Morton, the consequence of this realization is the “end of the world” - not in
the sense of “unless we act now”, but in the sense that our concept of world is no longer
imaginable.?®! Or, as Geoff Mann and Joel Wainwright argue, climate crisis already is altering,
and will undoubtedly fundamentally “transform global political economy and alter our world’s
most basic political arrangements.”>*> How we chose to react to this transformation remains an

open question.??

2.2. The Scientific Method and Climate Science
Indigenous knowledge and the scientific method are often presented as two distinct and entirely

different bodies of knowledge and epistemologies. Science has also had a troubling role in

285 Morton, Hyperobjects.

286 Ibid. at 28.

287 Ibid at 1.

288 Ibid. at 47-48.

289 Ibid. at 70.

290 Ibid at 160.

291 Ibid at 6.

292 Mann & Wainwright, Climate Leviathan at x.

293 For Morton, what we have is the chance for “intimacy” (Morton, Hyperobjects at 139), to “forge new alliances” and “create more democratic modes of coexistence between

relationships between humans and with nonhumans” (/bid. at 121).
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colonialism and imperialism.?** To be sure, the scientific method is not neutral nor objective, but
carries epistemological, ontological, and other cultural assumptions at its core.?*> On top of that,
the challenges we face with climate crisis are essentially political, and science will not be a
panacea. 2%° Yet, a dismissal of climate science in critical thought is also dangerous in at least
two ways. First, if climate crisis is a “hyperobject”, and thus largely beyond our direct
perceptions, then to “reject techno-science altogether is to reject [a particular] means of knowing
about [climate crisis].”?°’ In that climate science relies on a “techno-scientific apparatus so
extensive that it is now an entire planetary infrastructure”, the scientific method can help us
traverse the gap where the spatial and temporal breadth of climate crisis is beyond individual and
localized perceptions.?”® In short, climate science helps us diagnose climate crisis, and to
emphasize the extent of change required to mitigate it. The second danger of dismissing climate
science is a political point. By “undermining confidence in the methods of climate science and

99299

the consensus reached on climate change”=”” we risk “play[ing] into the hands of climate

denial.”% The result is that we must “think tactically about where and when the critique of
science is prudent.”30!

As regards climate crisis, our goal may be to “recast objectivity claims of the
sciences...without dismissing the scientific endeavor.”3? We do not all need to become climate
scientists, beyond a general consensus on the reality of climate crisis and the extent of change

303

needed in crafting a meaningful response to those realities.””> The “political problems we face

cannot be fixed simply by delivering science to the masses.”*% There is also danger in granting

294 Laurelyn Whitt, Science, Colonialism, and Indigenous Peoples: The Cultural Politics of Law and Knowledge (Cambridge: Cambridge University Press, 2014) [Whitt, Science,
Colonialism].

295 Perhaps most concerning is the epistemological assumption that to know something requires deconstruction - the isolating and breaking down of things into their constituent
parts. With that deconstruction comes a fetish to search for, understand, organize, and ultimately control and overcome, everything in the world down to the molecular. The extent
to which those epistemological assumptions are bound up, at least to some extent, with the problem is an open question.

296 Scientists are not heroes who have opened our eyes to the effects of human action - a narrative that the term the Anthropocene feeds (Bonneuil & Fressoz, The Shock of The
Anthropocene at 79).

297 McKenzie Wark, Molecular Red: Theory For The Anthropocene (London: Verso, 2015) [Wark, Molecular Red] at 180. The original passage references techno-science as “the
means of knowing about” climate crisis. However, this is an overstatement given that we can know of climate crisis in other ways, and as such I have adjusted my use of the
passage. With that said, Wark’s claim does reference back to Morton’s argument that hyperobjects are temporally and spatially beyond human perceptions.
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302 Ibid. at 134. While Wark does help me to not uncritically dismiss science, he does appear to still privilege worldviews, epistemologies, and power relations, despite his
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only “experts” a political voice in crafting a response.>® Ultimately, we can look to “affirm

science without expecting too much of it politically.”3%

2.3. The State of Climate Crisis
The science on climate crisis is unanimous in terms of its existence and general urgency.

Today, all around the world, the menace we worried about is no longer merely
potential, but has rapidly materialized. Record-breaking temperatures on every
continent. Rates of extinction so high that the only relevant comparisons are to
planetary cataclysms far beyond human memory. Species and ecosystems
scrambling to change their geographical range and - where they cannot move
quickly, as with coral reefs - perishing altogether. Rising seas, forests ablaze,
glaciers disappearing, superstorms. The underlying cause is well known. The
increasing proportion of certain trace gases in the Earth’s atmosphere (in round
numbers, carbon dioxide [CO2] has risen from 250 to 400 parts per million,
methane [CH4] from 700 to 1700 parts per billion) means a larger portion of the
sun’s energy remains in the Earth’s seas, land masses, and atmosphere, changing
the movement of heat energy through the world’s climactic system.3%’

In 1990 the Intergovernmental Panel on Climate Change (IPCC)3% issued its first report on
climate crisis and its trajectories, with members of the United Nations agreeing to combat
anthropogenic climate crisis and cut greenhouse gas emissions in signing the United Nations
Framework Convention on Climate Change (UNFCCC).3” “Yet in 2012, global CO2 emissions
were 58 percent higher than in 1990.”31° This increase in emissions is part of a familiar trend.
“The graph of the quantity of CO2 in the atmosphere [over the last] 200,000 years looks
relatively flat until the early nineteenth century” when we see a dramatic exponential growth in
CO2 levels.*!! The trend continues, unchecked, and at higher speeds. “In the 1990s, the annual
increase in global CO2 emissions stood at an average 1 percent; since 2000, the figure has been
3.1 percent - a tripled growth rate, exceeding the worst-case scenarios developed by the IPCC

and expressing a trend that still does not show any signs of reversal.”?!2

305 Albert Einstein, Why Socialism? (New York: Monthly Review Press, 1951) 4.

306 Mann & Wainwright, Climate Leviathan at 59.
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308 The IPPC now has five reports, the most recent being the IPCC, 2014: Climate Change 2014: Synthesis Report. Contribution of Working Groups LI, and Il to the Fifth
Assessment Report of the Intergovernmental Panel on Climate Change [Core Writing Team, R.K. Pachauir and L.A. Meyers (eds.)]. IPCC, Geneva, Switzerland, 151 pp. At the
time of writing the Sixth Assessment Report is underway, with an anticipated release in 2022.
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Earlier projections and political agreements identified the threshold level of “a rise of 2C in
relation to the pre-industrial level” as necessary to avoid the most catastrophic impacts of climate
crisis.’!3 Of course, as Naomi Klein emphasizes, the choice of a 2C threshold is just as much a
political one, and one “that has more to do with minimizing economic disruption than with
protecting the greatest number of people.”?!* She goes on: “when the 2 degrees target was made
official in Copenhagen, there were impassioned objections from many delegates who said the
goal amounted to a “death sentence” for some low-lying island states, as well as for large parts of
Sub-Saharan Africa.”?!> Certainly, it would be a “death sentence” for a vast number of plants,
animals, and ecosystems throughout the world as well. As we sit around 1 degree above pre-
industrial levels we already increasingly see even more rapid and extreme impacts with rising
temperatures than predicted. For example, we have witnessed that the acidification of oceans is

up 26 percent in relation to pre-industrial levels,?!

a rate of species extinction 100 to 1,000 times
above the geological norm,*!” and the polar ice cap has melted so much that “we can expect ice-
free ship passage by 2030.”3!® Yet, emissions do not slow; they expand.

The melting of the polar ice cap is emblematic of our predicament. “Rather than spark a rush
to cut off fossil fuels exploitation, this terrible manifestation of our planetary emergency has
provoked a new geopolitical struggle - lead by Russia, China, the United States, and Canada - to
control the flow of resources from and through the north, especially fossil fuel energy. The
leading capitalist states thus address the problems they have created by deepening the same
problems.”?!” As regards the arctic, Gordon Christie has called this the “second-wave of
colonization.”32
Even more troubling is the realization that climate crisis does not happen in a linear fashion.

Rather, “small variation in the globe’s average temperature can lead to sudden and disorderly

changes.”?! These changes “trigger tipping points beyond which runaway warming would

313 “The first UNFCCC document to mention a limit to global warming of 1.5°C was the Cancun Agreement, adopted at the sixteenth COP (COP16) in 2010” (IPCC: Chapter 1
FAQ at https://www.ipcc.ch/sr15/faq/fag-chapter-1/).
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occur.”*?? Put simply, as temperatures rise climate change becomes self-sustaining. Glaciers melt
and vast amounts of carbon dioxide stored within them is release. Forests burn and carbon
emissions spike. On it goes.

Setting the threshold of a 2 degrees rise in global temperature above pre-industrial levels is,
on its own, dangerous enough. Even more troubling is the fact that the target of “2 degrees now
looks like a utopian dream,” never mind the more recent emphasis on a 1.5 degree Celsius
threshold.’?* Some say that the 2C target “will be very hard not to breach given the current lack

»324 while others go so far as to say there is no way to prevent the

of international political will,
breach of that target.’?> Even the Paris Agreement itself, the most recent UN agreement to
combat climate crisis, acknowledges that the steps for carbon mitigation strategies it proposes
(even if they are all met, I would add) are not enough.?¢

Climate crisis is clearly both urgent and important, requiring united action, and much sooner
than later. The nature of climate crisis has propelled me to further engagement with climate
science, as well as with branches of scholarship and critique beyond those of Indigenous law
revitalization. I turn to some of the literature on climate crisis and political ecology - not because
it is more authoritative or important, or beyond critique — but because it creates new possibilities.
Climate crisis complicates how we might think and enact WSANEC law and legal theory, and its

emphasis on place-based ontology. In that spirit I now turn to some of the critical scholarship on

climate crisis and its drivers.

3. The ‘Anthropocene’

The state of climate crisis we now find ourselves in has been termed by some as the
‘Anthropocene’, a term made popular by Paul Cruzen as descriptive of a geological epoch
marked significantly by human impact on Earth’s systems.*?” Etymologically, the term

Anthropocene is a combination of anthropo, from anthropos, which means “human”, and cene,

322 Klein, This Changes Everything at 14.

323 Ibid. at 13.

324 Bonneuil & Fressoz, The Shock of the Anthropocene at 6.

325 Mann & Wainwright, Climate Leviathan.

326 Paris Agreement (13 December 2015), in UNFCC, COP, Report No. 21, Addendum, UN. Doc. FCCC/CP/2015/10/Add.1 (29 January 2016) at para. 17. The paragraph reads:
“[The Conference of the Parties] notes with concern that the estimated aggregate greenhouse gas emission levels in 2025 and 2030 resulting from the intended nationally
determined contributions do not fall within least-cost 2C scenarios but rather lead to a projected level of 55 gigatonnes in 2030, and also notes that much greater emission reduction
efforts will be required than those associated with the intended nationally determined contributions in order to hold the increase in the global average temperature to below 2C
above pre-industrial standards...”
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from kainos, meaning “new” or “recent”.>?® Yet, the scholarship I find most persuasive in this
area is critical of the idea of an undifferentiated ‘anthropos’ recently ‘awakening’ to the reality of
climate crisis. Rather, scholars making these critiques point instead to conscious choices by
powerful actors and institutions throughout recent human history, which have, and continue to,
propel us toward climate catastrophe.*?° In other words, there is a refusal to “depoliticize the
long history of the Anthropocene.”33°

The term ‘Anthropocene’ carries with it a narrative that marks “a new era of natural history
in which human actions are the decisive force ecologically and geologically,”*?! though it also
renders many things invisible.>*? It is unhelpful and inaccurate to conceptualize a universal
anthropos as having brought on this epoch, nor as there being a universal experience of it.>33 The
impacts of climate crisis are geographically unequal and fall most heavily on the marginalized
and poor.** If the ‘Anthropocene” is the end of the world (or worlds) — in the sense Morton
referred to it — then Black?* and Indigenous peoples?*¢ around the globe have experienced its
effect for centuries.>*” In so far as the ‘Anthropocene’ connotes that “we are all in this together,”
marginalized groups or nations, who have suffered the most and benefited the least while living
with climate crisis, have reason to be sceptical. While there is little incentive to erase the ledger
“of past wealth-producing emissions”, and holding to account heavy emitters and nations (who
are often also those with power and capacity to create potential change) is key, it is paradoxical
when this position also justifies resistance to climate action by developing countries or groups.®®

Our focused diagnosis, and thus responses to climate crisis, improve as we examine
matters more closely. Christophe Bonneuil & Jean-Baptiste Fressoz provide an important critical

history of the ‘Anthropocene’ in their book, The Shock of the Anthropocene: The Earth, History
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and Us, illustrating a method aimed at determining how we actually reached this point of
environmental crisis.>** The narrative of “awakening” to the ramifications of human driven
climate crisis is “historically wrong.”34? Rather, Bonneuil and Fressoz argue that “the period
between 1770 and 1830 was marked on the contrary by a very acute awareness of the

1,341 as was the case during “the Great

interactions between nature and society” at a global leve
Acceleration of the mid twentieth century.”**? Our focus then shifts more specifically to the
processes and the “actors, institutions and decisions that have produced these effects” of climate
crisis. >

The unfolding of the ‘Anthropocene’ did not occur without struggle and resistance, even if
asymmetries of power and social inequalities within those historical processes rendered those
struggles as peripheral. Much harm could have been avoided had those with the power and
capacity to take measures done s0.>** Instead, the “wealthy minority of the world’s people”
continued with choices and activities that resulted in the emission of a “vast proportion of
historical greenhouse gases.”**> To emphasize this point, consider that “ninety corporations are
responsible for 63 percent of the cumulative emissions of carbon dioxide and methane between
1850 and today.”*¢ Or that “approximately 7 percent of the world is responsible for half of all
carbon emissions today, and half of the world is responsible for only approximately 7
percent.”3%

Not only was it a small portion of the population responsible for most emissions, those in

power also worked to deflect alternative pathways away from fossil fuel consumption and its

339 Bonneuil & Fressoz, The Shock of the Anthropocene.

340 Ibid. at 76.

341 Ibid. Bonneuil and Fressoz open with two distinct perspectives illustrating this early understanding of the impacts of human action. The first being Saint-Simon in 1852: “The
object of industry is the exploitation of the globe, that is to say, the appropriation of its products for the needs of man; and by accomplishing this task, it modifies the global and
transforms it, gradually changing the conditions of its existence. Man hence participates, unwittingly as it were, in the successive manifestations of the divinity, and thus continues
the work of creation. From this point of view, Industry becomes religion” (Doctrine de Saint-Simon, vol. 2, Paris, Aux Bureaux de 1’Organisateur, 1830, 219 quoted in Bonneuil
and Fressoz at xii.). Bonneuil and Fessoz also provide the following from Eugéne Huzar, who in 1857 wrote: “In one or two hundred years, criss-crossed by railways and
steamships, covered with factories and workshops, the world will emit billions of cubic meters of carbonic acid and carbon oxide, and, since the forests will have been destroyed,
these hundreds of billions of carbonic acid and carbon oxide may indeed disturb the harmony of the world (Eugéne Huzar, L Arbre de la science, Paris: Dentu, 1857, 106, quoted
in Bonneil and Fressoz at xii).

342 Ibid. at 77. Bonneuil and Fressoz label the ‘Great Acceleration’ as the period after 1945 and the Second World War, which indicates an exponential growth in 24 different
socio-economic and Earth Systems trends. See ibid. at 10-11 for visual representations of these trends.
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associated emissions, including a much earlier invention of electric cars. Andreas Malm, in
Fossil Capital: The Rise of Steam Power and the Roots of Global Warming, provides an example
of this. He writes:

Cars, to begin with, run on fossil energy, a legacy of photosynthesis originating
hundreds of millions of years ago. The vehicles were not invented just now; they
spread in the twentieth century. The choice to travel in them rather than in trams
or buses or on bicycles is conditioned by a vast infrastructure of oil terminals,
petroleum refineries, asphalt plants, road networks, gasoline stations - not to speak
of the film industry, the lobbying groups, the billboards - which did not fall from
the sky in this moment but was built up over time, eventually amassing such
weight and inertia that other modes of transportation are now excluded, or at least
prevented from rising to predominance. This is what some refer to as ‘carbon
lock-in’: a cementation of fossil fuel-based technologies, deflecting alternatives
and obstructing policies of climate change mitigation: a poisoned fruit of
history.>*

Inequality “entrenches the capacity of the wealthy - who benefit disproportionately from
economic growth - to prevent the conversion of our carbon-intensive economy into a more
sustainable alternative.”** Those with the power and capacity to redistribute wealth, power, and
the end of fossil fuels are often also the ones who benefit most from those structures and
practices.®>® As such, affluent nations and the capitalist class tend to shirk historical and moral
accountability because it would threaten their current position of privilege and power, something
which also helps insulate them from the most harmful effects of climate crisis. Inequality,
historically and currently, therefore undermines collective action in a variety of ways. So, as
opposed to faulting a universal anthropos, we would be well served to dissect the ways financial,
political, and social inequalities have played a central role in propelling us toward environmental
crisis. Mitigating climate crisis therefore requires confronting the power structures, systems, and
ideologies that have driven this change and produced inequalities (between humans and between
humans and the more-than-human world).

Little has produced more inequality than capitalism. In fact, as we will see in the following

sections, inequality is central to its logic. While various scholars have proposed different
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nomenclature to the ‘Anthropocene’,*! the term ‘Capitalocene’ has accuracy.?>? The choice of
narrative is significant because “it has its effects on the type of ‘solutions’ that are proposed” in

attempts to mitigate climate catastrophe.’>?

In following the analytical path of the ‘Capitalocene’
one accepts that “any substantial attempt to come to grips with climate crisis mus¢ contend with
capitalism.”>* Yet, capitalism and the nation-state, despite different origins, are not so easy to
disentangle. For that, and other reasons, I also agree with Mann and Wainwright that “only a
theory capable of radically examining capitalism and sovereignty holds any hope of orienting us
today.”>> Along those lines, Mann and Wainwright identify “two broad but distinct trajectories
that might” lead on a just path to mitigating climate catastrophe - 1) the “anticapitalist Left,
sprung from Marxist roots” and 2) the “knowledge and life ways of [Indigenous] peoples who
have long historical experience with ways of being that are not overdetermined by capital and the
sovereign state.”3%¢ This project identified by Mann and Wainwright, and to which my work
offers a contribution, requires finding ways in which these two trajectories might support and

give momentum to each other.’

4. Capitalism

Capitalism and climate crisis are intimately linked as we see an exponential rise in carbon
emissions alongside the global reach of capitalist relations in the late 1700’s.3°8 Adopting the
‘Capitalocene’ narrative allows us to look at a relational set of dynamics that creates deep
inequality within nations and across the globe, exploits nature to the privilege of an elite group of

humans, and fuels the engine of colonialism and capitalism through continued subjection of

351 Bonneuil and Fressoz have proposed seven potential narratives other than the Anthropocene as a way to capture social and power dynamics, and the role they have played in
climate change. Bonneuil & Fressoz, The Shock of the Anthropocene propose the following terms: 1) Themocene: Apolitical History of COs; 2) Thanatocene: Power and Ecocide;
3) Phagocene: Consuming the Planet; 4) Phronocene: Grammars of Environmental Reflexivity; 5) Agnotocene: Externalizing Nature, Economixing the World; 6) Capitalocene: A
Combined History of Earth and World-Systems; and 7) Polemocene: Resisting the Deterioration of the Earth Since 1750. Other scholars have proposed similar alternatives. See for
example Donna J. Haraway, Staying with the Trouble: Making Kin in the Chthulucne (Durham: Duke University Press, 2016) [Haraway, Staying with the Trouble]; and Jason W.
Moore., ed., Anthropocene or Capitalocene? Nature, History, and the Crisis of Capitalism (Oakland: PM Press, 2016) [Moore, Anthropocene or Capitalocene?]. While Andreas
Malm appears less concerned with new nomenclature, he does offer a critique of the Anthropocene narrative (Andreas Malm & Alf Hornborg, “The geology of mankind? A
critique of the Anthropocene narrative” (2014) 1:1 The Anthropocene Review 62) and provides an in-depth look at the ways in which culture, power and the logic of capital have
led to climate change.
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lands and ‘resources’ within Indigenous territories to the logic of capital and accumulation. As
such, it is not surprising that Dené resurgence scholar, Glen Coulthard, has proclaimed that “for
Indigenous nations to live, capitalism must die.”*>° In this regard, Coulthard stands on similar
ground as scholars on the Left who say that “any substantial attempt to come to grips with
climate change must contend with capitalism.”3¢°

Near the outset of his influential book, Red Skin, White Masks: Rejecting the Colonial
Politics of Recognition, Coulthard sets about bringing together “two diverse fields of critical
inquiry” - “Indigenous studies and Marxist political economy.”*¢! While these two fields do not
always have an easy fit, Coulthard stresses that “for Indigenous peoples to reject or ignore the
insights of Marx would be a mistake.”*%? In that my inquiry has a particular focus on climate
crisis, I would also include Marxist political ecologists. Marxist thought provides us with some
of the strongest and most in-depth critiques of capitalism and its social relations, both between
humans and between humans and our more-than-human relatives. Since capitalism is engrained
in much of the global imaginary, it is worth devoting a fair amount of attention to a framework of

understanding capitalism, its origins and internal contradictions, and why those necessarily

create inequality and environmental devastation.

4.1. The Origin of Capitalism
To understand the origins of capitalism is to recognize that “capitalism is not a natural and
inevitable consequence of human nature, nor simply an extension of age-old practices of trade
and commerce. Rather, it is a late and localized product of very specific historical conditions,
which required great transformations in social relations and in the relationship between humans
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and nature.” % The result is “a system in which goods and services, down to the most basic

necessities of life, are produced for profitable exchange, where even human labour-power is a

commodity for sale in the market, and where all economic actors are dependent on the market*%*
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and are compelled by the “market imperatives %>

of competition, profit-maximization, and the
systemic requirement to increase labour productivity. Capitalism, then, “is not a thing, but a
social formation organized around commodity production and consumption, driven by the
constant imperative to expand the accumulation of surplus by realizing positive returns on
investment.”% As we will see later, capitalism can thus also be seen as “a way of organizing
nature.””*¢’

In terms of its origin, capitalism arose in England, in the countryside, under specific
historical conditions. Other European countries, despite some having extensive wealth, trade
networks, and economies, were not capitalist, at least not until “they came within the orbit of an
already existing capitalist system and the competitive pressures it was able to impose on its
political, military, or commercial rivals.”*® Various accounts of capitalism exist, although Ellen
Meiksins Wood in her account of the origins of capitalism argues that almost all of them fall
short in that they tend to fall back on assumptions housed within “the commercialization model”
of classical political economy and its connections with “Enlightenment conceptions of
progress.”® Within each of these accounts there is some notion of a natural human inclination
toward capitalism,*’® with historical accounts of various elements of “proto-capitalism™>"!
basically waiting to emerge given particular circumstances, such as a certain level of primitive
accumulation’’? or the removal of barriers inhibiting the transition to capitalism,?’* such as
feudalism, or some other form of social, cultural, or religious barrier.?’* In each of these
“question-begging explanations” the transition to capitalism is “already prefigured” given its

existence in earlier forms.>”® That is, in addition to certain assumptions about human nature,

where given the chance individuals will “always avail themselves of the opportunity to maximize
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profit through acts of exchange,”’° the transition to “capitalism represents not so much a
qualitative break from earlier forms as a massive quantitative increase: an expansion of markets
and the growing commercialization of economic life.””’

Foundationally, the above form of explanation of the origin of capitalism, aside from its
flawed logic, presents two problems. First, “if capitalism is the natural culmination of history,
then surmounting it is unimaginable.””® Second, stressing “the continuity between non-capitalist
and capitalist societies [is] to deny or disguise the specificity of capitalism.”*”® Two scholars,

Karl Polanyi and Karl Marx, are helpful starting points in emphasizing the specificity of

capitalism.

4.1.1. Polanyi and Marx
Karl Polanyi pointed to the critical transformation that distinguished a market society from all
previous societies.*®" In doing so, Polanyi challenged Adam Smith’s notion of ‘economic man’,
insisting that “the motive of individual profit associated with market exchange was never till the
modern age the dominant principle of economic life.”8! Rather, “In all earlier societies,
‘economic’ relations and practices were ‘embedded’ or submerged in non-economic — kinship,
communal, religious, and political — relationships.”**? “Only in modern ‘market society’,
according to Polanyi, is there a distinct ‘economic’ motive, distinct economic institutions and
relations separated from non-economic relations.”?®* Society itself is therefore subject to the
market in that even land and labour, as “fictitious commodities”, are subject to the market.?84
Ultimately, “a market economy can exist only in a ‘market societ)’, that is, a society where,

instead of an economy embedded in social relations, social relations are embedded in the
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economy.”% Where Wood disagrees is not with the extent of transformation indicated by
Polyani, but rather, the sequence of events.38¢

Karl Marx was, of course, also a predominant figure in critiquing classic political economy
and its notions of primitive accumulation, instead emphasizing the social nature of these
relationships.?®” In his critique of “the so-called primitive accumulation”, Marx insisted “that
wealth by itself is not ‘capital’, and that capital was a specific social relation.”*%¥ Accumulation
on its own, regardless of the source, is not enough. “What transformed wealth into capital was a
transformation of social property relations.”*8? Capitalism, then, has a historical specificity.>*°
“The specific precondition of capitalism is a transformation of social property relations that
generates capitalist ‘laws of motion’: the imperatives of competition and profit-maximization, a
compulsion to reinvest surpluses, and a systematic and relentless need to improve labour-

productivity and develop the forces of production.”!

4.1.2. Agrarian and Industrial Capitalism
It is often assumed that “capitalism emerges when the fetters of feudalism are removed.”*? In
that sense, capitalism is seen principally as an opportunity as opposed to an imperative. “In
capitalist ideology the market implies not compulsion but freedom.”3%* Yet, “the distinctive and
dominant characteristic of the capitalist market is not opportunity or choice but, on the contrary,
compulsion.”*** Market dependence is imposed on all individuals, both the capitalist class and
those “deprived of what they need for their subsistence” and as such are left with only “the

capacity to perform labour.”3%> “This unique system of market-imperatives of competition,

385 E.M. Wood, The Origin of Capitalism at 23.
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accumulation, profit-maximization, and increasing labour-productivity — regulate not only all
economic transactions but social relations in general.”?%

In this account, notions of Enlightenment progress are not at the centre in explaining the
origins of capitalism. You can have economic and culturally flourishing societies, with global
trade networks, without having capitalism. You cannot trace the specific origin of capitalism back
to any notion of superiority.>*” Rather, capitalism arose in the English countryside, first with
agrarian capitalism,**® which through creating a “non-agricultural labour force and a potential
mass market for the most basic necessities and cheap consumer goods,” which s in turn
established conditions that allowed for “the development of industrial capitalism.”*® Market
imperatives, therefore, predate “the mass proletarianization of the workforce.”*%° “What created
the drive to intensify exploitation was not the emergence of steam or the factory system but

rather the need inherent in capitalist property relations to increase productivity and profit.”#%!

?402 o1 as with feudal

Previous societies created “profit in circulation rather than production,
lords, extracted surplus through “extra-economic means.” “These earlier modes were not driven
by the same requirement to improve the productivity of labour, because surplus appropriation by
dominant classes depended not on increasing the productivity of the direct producers but on
strengthening the appropriator’s coercive power to squeeze more surplus labour out of the
producers.”*% What then led to these capitalist imperatives regarding production? With the
beginning of a political centralization of the English state, landowners had less “extra-economic”
means to appropriate surplus and began to rely more on the extent to which their tenants (i.e.,
farmers) were successful in agricultural production. Landowners thereby sought tenants that

were more competitive producers, increasingly imposing competitive or “economic rents — rents

fixed not by some legal or customary standard but by market conditions. There was, in effect, a
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backwater that first gave rise to capitalism. No reasonable person would deny that, in Asia, Africa, and the Americas, there were ‘high’ civilizations, which in some cases
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market in leases.” In order for tenants to have access to land for production, they had to
outproduce, or out compete, other prospective tenants. More successful producers gained access
to more land, and less successful tenants became dispossessed of land and left only with the
capacity to perform labour. All parties, “landlord, capitalist tenant, and wage labourer” where
therefore subject to market imperatives where each relied on competitive pressure of the market
to sustain and reproduce themselves.

404 a5 well as the

Ultimately, there was systemic “pressures to improve labour-productivity,
creation of “a large population not engaged in agricultural production, but also an increasing
propertyless mass that would constitute both a large wage-labour force and a domestic market for
cheap consumer goods — a type of market with no historical precedent.”*% “More distinctive was
the growth of the numbers compelled to buy — not the superfluities of life but the most basic
commodities and the implements of daily subsistence and self-reproduction.” Along with these

market forces came new conceptions of property.

4.1.3. Locke and Capitalist Property
When land and labour, and as Wood emphasizes, also food — in other words, the basic necessities
of life — become subject to market imperatives, Karl Polanyi called these "ficticious
commodities”. We can focus briefly on emerging conceptions of property, which involved a
preoccupation with notions of “improvement” and that buttressed English agricultural practices
and the emergence of capitalism. “The word ‘improve’ itself, in its original meaning, did not
mean just ‘make better’ in a general sense but literally meant to do something for monetary
profit, especially to cultivate land for profit.”*"” Improvement therefore meant “new forms and
conceptions of property” and it “certainly meant the elimination of old customs and practices that
interfered with the most productive use of land.”*%® In England peasants had various customary
uses of land, however, these “traditional conceptions of property had to be replaced by new,
capitalist conceptions of property — not only as ‘private’ but as exclusive.”*” Waves of encoslure

in England “meant not simply a physical fencing of land but the extinction of common and
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customary use rights on which many people depended for their livelihood.”*!'? The propertyless
class grew and suffered greatly, resulting in the English Civil War, though, ultimately, these
enclosures were also backed by acts of Parliament. As we can see, capitalism requires
“politically organized and legally defined stability, regularity, and predictability in its social
arrangements” and relies on the state and various “political and legal supports” to maintain
favourable conditions.*!! This remains a key point and central function of the settler state and
legal system today.

Perhaps the most famous systematic theorization of property during this period was by John
Locke. We will return to the theorizations of Locke in a later chapter, as his conceptions of
property, in addition to buttressing “rising agrarian capitalism” and “domestic property relations
in England”, also functioned “for the justification of colonial expropriation.”*!? For Locke, all
land begins as a commons, and it is through an individual mixing their labour that removes land
from its natural state and changes it to private property. “Locke’s whole argument on property
turns on the notions of ‘improvement’.*!3 The Earth is to be “made productive and profitable”,
and as such “private property, which emanates from labour, trumps common possession.”*!% The
labour need not be one’s own, but could also be “the labour of someone else whom he
employs.”!®> The value of land, therefore, is calculated based on “not simply use value but
exchange value.”*1® What this meant for colonialism was that, although Indigenous populations
may have had occupation and even some use value in land, they did not improve the land in a
way that enhanced exchange value, and as such, the colonial view was that the land “effectively
constitutes waste.”*!” This conception of “improvement” was not only based on economic
principles, but “took on a moral and religious meaning” as well.*'8 Again, in regards to
colonialism, Locke’s theorization of property not only justified colonial expropriation, it also

framed the process as necessary and as creating overall benefit.*!”
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“All the major powers in the sixteenth- and seventeenth-century Europe were deeply engaged
in colonial ventures, conquest, plunder, and imperial oppression.”*?* However, “the new
dynamics of a growing capitalist system produced a new form of colonization and new kind of
imperial drive.”*?! “Locke wrote this in the late seventeenth century at a time when agrarian
capitalism had already put down deep roots in English society”, and “his theory of property
encompasses the project of ‘improvement’ both in England and in its colonies.”*? In short,

colonialism and capitalism have intimate links.

4.1.4. Industrial Capitalism and the State
Agrarian capitalism is at least a precondition to industrial capitalism. “Without a productive
agricultural sector that could sustain a large non-agricultural workforce, the world’s first
industrial capitalism would have been unlikely to emerge. Without England’s agrarian capitalism,
there would have been no dispossessed mass obligated to sell its labour-power for wage. Without
that dispossessed non-agrarian workforce, there would have been no mass consumer market for
cheap everyday goods — such as food and textiles — that drove the process of industrialization in
England. It is worth emphasizing that this large market derived its special character not only
from its unusual size but also from its limitations, the relative poverty of consumers demanding
cheap goods for everyday use.”*?? As we know, capitalism then spread from England throughout
Europe and the globe, imposing “capitalist imperatives on other countries with different social
property relations.”*?*

The nation-state also played a role in this process, with capitalism and the nation state having
both “developed in tandem.”*?*> As English landlords became “increasingly dependant on purely
‘economic’ forms of exploitation” the “state maintained order and enforced the whole system of
property.”#?® Capitalism expanded “not by erasing national boundaries but by reproducing its
427

national organization, creating an increasing number of national economies and nation states.

Global capital relies on “nation states to maintain local conditions favourable to accumulation as
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well as to help navigate the global economy.”*?® “The economic imperatives of capitalism are
always in need of support by extra-economic powers of regulation and coercion, to create and

sustain the conditions of accumulation and maintain the system of capitalist property.”**°

4.1.5. Inequality
Profit is the driving force and only objective of capitalism. In capitalism there is, in fact, a
systemic compulsion for profit. Without profit and growth, capitalism cannot live. As David
Harvey frames it, “a zero-growth capitalist economy is a logical and exclusionary contradiction.
It simply cannot exist. This is why zero growth defines a condition of crisis for capital. If
prolonged, zero growth of the sort that prevailed in much of the world in the 1930s spells the
death knell of capitalism.”*3® What is occurring is not simply a desire for profit, but a “systemic
tendency towards self-sustaining growth.”#*! We can chart this tendency beginning with a long
history of “zero or slow growth” in the per capital GDP toward an abrupt movement upwards
that represents “the relentless growth of unprecedented magnitude characteristic of
capitalism.”**? If private consumption, driven by ‘use-value’, is satiable, then capitalist relations,
driven by ‘exchange-value’, are insatiable.*** As capital endlessly drives for accumulation,
inequality is the inevitable result.

Thomas Piketty has noted that high inequality within capitalist countries is not a market-
failure, but rather, an inherent part of the capitalist system.*** Extreme inequality results in
capitalist societies because there is a general tendency for the rate of returns on capital to exceed
the rate of economic growth.**> Under those conditions, “it is all but inevitable that inheritance
(of fortunes accumulated in the past) predominates over saving (wealth accumulated in the
present).”*3¢ As Picketty observes, “once a fortune is established, the capital grows according to

a dynamic of its own, and it can continue to grow at a rapid pace for decades simply because of
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its size.”* In short, “money tends to reproduce itself.”**® As a result, wealth and resources are
consolidated in the hands of a small number of human elites.*** Picketty goes on to warn that “if
the twenty-first century turns out to be a time of low (demographic and economic) growth and
high return on capital (in a context of heightened international competition for capital resources)
then inheritance will take on increased importance and inequality will be exacerbated.**°
Inequality is one of many concerns and contradictions presented by capitalist relations, and

we can now turn to and address three of the most dangerous of those contradictions in more

detail.

4.2. The Contradictions of Capitalism
Since Marx and Engels, critiques of capitalism have often focused on its internal contradictions,
some of which are arguably fatal.**! Capitalism, however, has also shown to be very flexible and
capable of overcoming perceived limits in reproducing itself. For one, “capitalism has always
managed to extend the outer limits through “spatial fixes,” expanding the geography of the
system to cover nations and people formerly outside of its range.”**? Additionally, an array of
“technological fixes” have also helped avoid the catastrophic collapse predicted by Marx.*+
What is far less clear is whether capitalism, in the ‘Anthropocene’, can continue to avoid its most
troubling contradictions. While some find promise in a form of ‘Green Capitalism’, others insist
that capitalism has reached a more epochal limit. In this section we will look at three specific and
most dangerous contradictions within capitalism, as identified by David Harvey: 1) endless

compound growth; 2) capital’s relation to nature, and; 3) the revolt of human nature: universal
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alienation.*** In doing so, we will see that capitalism does in fact seem to face an epochal

crisis.*®

4.2.1. Compound growth

As David Harvey explains, “capital is always about growth and it necessarily grows at a
compound rate.”**¢ For those unfamiliar with mathematics, compound or exponential growth
may begin with relatively small numbers, but eventually accelerates and then explodes into
numbers that “mock all powers of the imagination.”**’ Harvey’s point is that “most people do not
well understand the mathematics of compound interest,” nor “the potential dangers it can
pose.”** To bring this specifically back to capital, all capitalists require a positive return on their
investment, which Harvey places at “a 3 percent compound rate of growth” in order “to gain a
positive rate of return on their capital.”*** Continuing to secure “a satisfactory growth rate”
means there is a constant need to find “profitable investment opportunities.”*° As the proportion
of capital rises (we assumed at a 3 percent compound rate of growth) there needs to be a
correlated rise in new investment opportunities. The difficulty is that as capital rises at an
exponential rate, the ability to find, create, or imagine new investment opportunities seem
unimaginable. As Harvey notes, “Imagined physically, the enormous expansions in physical
infrastructures, in urbanization, in workforces, in consumption and in production capacities that
have occurred since the 1970s until now will have to be dwarfed into insignificance over the
coming generation if the compound rate of capital accumulation is to be maintained.”*>!

Capitalism has responded to this conundrum in various ways, including by “systematically
shorten[ing] the turnover time of consumer goods by producing commodities that do no
last...”*32 Capital has also sought out “new markets and further enclosures of the commons (from
land and water to intellectual property rights)” so as to expand investment opportunities.** For

example, “the creation of carbon trading markets and the patenting of genetic material have
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given capital the power of entry into many areas of economic, social and political life that were
hitherto closed to it.”** However, after “nearly four decades of neoliberal privatization
strategies”, Harvey rightfully wonders, “how much [is really] left to enclose and privatise.”*> It
is true that capital can be accumulated in its monetary form, but “an exponential creation of
money is almost certain to end in disaster unless accompanied by other adaptations.”*>¢
Ultimately, we are left to wonder if capital’s need for exponential growth can continue without
running into serious difficulties, particularly given the impacts that level of growth could have on

the environment, which brings us to our next contradiction.

4.2.2. Capital’s Relation to Nature

Capital’s relation to nature is particularly relevant for my purposes, and as such, I will give it the
most attention. We have thus far explored capitalism principally as a social form that creates
certain market imperatives. However, it seems that capitalism has an equal imperative when it
comes to conceptualizing nature in a particular way. Social imperatives of capital push toward
exploitative relationships, while ecological imperatives push toward the appropriation of nature.

David Harvey begins by observing that “capital is a working and evolving ecological system
within which both nature and capital are constantly being produced and reproduced.”*” It is,
however, Jason Moore who most thoroughly interrogates this proposition. In Capitalism in the
Web of Life: Ecology and the Accumulation of Capital, Moore argues that “Cartesian Dualism”
has structured our political and philosophical imaginaries,**® with the Nature/Society binary
presenting the most foundational binary at the root of the “colossal violence, inequality, and
oppression of the modern world.”*>°

The view of Nature as “external”, that is, as somehow distinct and separate from Society, is a
fundamental condition of capital accumulation.**® Yet, as Moore argues, and as is more in line
with Indigenous sensibilities, there is no binary in which Nature and Society can be truly

separated, but rather, there is only the “web of life,” which Moore refers to as oikeois.**!
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Capitalism, then, does not simply act upon nature, but rather, “the mosaic of relations that we
call capitalism work through nature.”**? From that vantage point, capitalism is not merely an
economic system with environmental implications, but rather, “a way of organizing nature.”*%3
The “conceit” of capitalism is that it can do with nature (as external) as it wants.*%* In that way,
we might say that “capital creates its own distinctive ecosystem.”*6>

While now fairly common to regard humans are a part of nature, our methods, vocabulary,
and conceptual and analytical frameworks rarely break with the Nature/Society dualism.*® The
dominant narrative of ‘Anthropocene’, already critiqued above, upholds this Cartesian Dualism
in that “humans are placed in one category, Nature in another, and the feedback loops between
them identified.”*%” The ‘Anthropocene’ does nothing to challenge power or inequality, between
humans and other humans and between humans and the more-than-human world.*¢3

One of Moore’s central arguments is that we will never transcend capitalism so long as our
imagination is captured by this dualism. In that sense, Moore’s use of oikeois is primarily a
methodological orientation with an ontological claim.*®® His notion of “double internality” is a
central component of understanding this claim. Double internality references “two simultaneous
movements” - “capitalism’s internalization of planetary life and processes, through which new
life activity is continually brought into the orbit of capital and capitalist power”, and “the
biospheres internalization of capitalism, through which human-initiated projects and processes
influence and shape the web of life.”#"°

The ways in which planetary life and processes are internalized into the orbit of capital and
capitalist power is worth expanding upon. Capitalism brings planetary life and processes into its
orbit as “the capacity to do work” (human and more-than-human), which is transformed into

value.*’! Capitalism, therefore, relies not only on exploitation (wage labour, etc.) but also

fundamentally on appropriation (free work from nature, women, and etc.) in its endless drive for
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accumulation.*’? The process of appropriation involves rendering unpaid work invisible. To give
an example, consider the vast length of time it took for organic matter to break down and create
what we now call (through a capitalist lens) fossil fuels.*”®

A significant component of capital accumulation has rested on finding and enabling “more
expansive appropriations of nature.”*’* It is in that sense that the “view of Nature as external is a
fundamental condition of capital accumulation.”*”® That is, “Nature is necessarily viewed by
capital...as nothing more than a vast store of potential use values - of processes and things - that
can be used directly or indirectly (through technologies) in the production and realization of
commodity values.”7¢ As such, “natural use values are monetized, capitalised, commercialised
and exchanged as commodities. Only then can capital’s economic rationality be imposed upon
the world.”*”’

Certainly, capitalism’s emphasis on exponential growth and its externalization of nature has
serious implications regarding environmental devastation. Yet, the point is not simply one of
capital having an ‘outer limit’ imposed by nature. As we look more closely, capitalism has been
very adept at pushing past this ‘outer limit’, reconstituting its relationships, and bringing even
more within its scope. Two central components of this process have been reliance on “spatial

fixes” and “technical fixes.”

4.2.2.1. “Spatial Fixes”
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Capitalism has compelled nature “to work harder and harder - for free, or at a very low cost.”*8

“The atmosphere, for instance, must be put to work as capital’s unpaid garbage man.”*’® The
need to have Nature work harder, and for free, is at the heart of what Moore calls, capitalism’s
Cheap Nature strategy (or the Four Cheaps).*®" Nature cannot be made cheap until it is made
“external.”*8! However, capitalism still faces several difficulties with this strategy. For one, since
nature is finite, the “discovery” of new natures that can deliver unpaid work is necessary.*3? In
other words, the extension of capital and its logics into new and uncommodified spaces.*33
Ongoing capital accumulation therefore “depends upon finding new frontiers of
appropriation.”*8* However, those frontiers are “not just there, but had to be imagined,
conceptualized, and seen.”*%?

A “spatial fix” can be thought of as a scenario where it is possible to extend “the zone of
appropriation faster than the zone of exploitation,” and has thus allowed capitalism to overcome
some of its “natural limits.”**¢ For our purposes, two pertinent points regarding this type of “fix”
are necessary. First, colonialism, and the dispossession and exploitation Indigenous lands and
“resources”, was, of course, a massive appropriation of uncommodified or “Cheap Nature.”*8’
Yet, as opposed to simply being historical fact, ongoing dispossession and exploitation of
Indigenous peoples and lands plays a persistent and ongoing role in the “reproduction of colonial
and capitalist social relations.”*®® As Coulthard argues, “capitalism continues to play a vital role
in facilitating the ongoing dispossession of Indigenous peoples in Canada,” and it does so within

a constellation of other power relations.**
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Second, there is a fundamental contradiction in capital’s need to have the zone of
appropriation extend faster than the zone of exploitation, particularly given capital’s need for
compound growth and an escalating demand for “profitable investment opportunities.”**° The
reproduction rate of capital accelerates at a rate that contrasts sharply with the reproduction rate
of nature (for example, the amount of time it takes for organic materials to transform into “fossil
fuels™).*! That point alone signals a tendency for the “ecological surplus” of a given space to
decline.*? On top of that, however, is also the fact that many capitalist processes result in the
accumulation of “negative-value” (such as pollution), eventually leading to a scenario where

99493

capital must “pay a greater share of its costs of doing business.”*> The conundrum is that

somehow capital needs to continually try “to make more out of less.”#*

Not only does it seem that “opportunities for appropriation...relative to the mass of
accumulated capital”**> are declining, but it also seems clear “it is becoming increasingly
difficult to get nature - of any kind- to work harder.”**® The implication is that the previously
relied upon, and unpaid, work of nature becomes “exhausted or collectively uncooperative.”*” In
other words, Nature gets “maxed out” — not in the sense that it can no longer deliver work or
energy, but that it can only do so “at a volume and cost that no longer sustains accumulation.”*8
Since capital necessitates accumulation, aside from expanding into new frontiers, another type of
“fix” is also required. Here we find Green Capitalism, and various “technological fixes”, that

would seem to many as capitalism’s only way forward. Again, these “fixes” are not without their

concerns.

4.2.2.2. “Technological Fixes”
Since capitalism is embedded within the “web of life”, the need to expand spatially ad infinitum
is not possible - unless, of course, colonization of other planets becomes reality. The fact that this

“solution” even presents itself highlights the sad truth that, for some, “it is easier to imagine the
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491 Moore, Capitalism in the Web of Life at 97.
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496 Ibid. at 13.
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end of the world than to imagine the end of capitalism.”**° Capital’s search for myriad
“technological fixes” has been accelerating, and while it is "increasingly difficult to get
nature...to work harder”, capital continues to dig deeper.’®® As Harvey observes:

“Capital cannot help but privatize, commodify, monetize and commercialize all
those aspects of nature that it possibly can. Only in this way can it increasingly
absorb nature into itself to become a form of capital - an accumulation strategy -
all the way down into our DNA. This metabolic relation necessarily expands and
deepens in response to capital’s exponential growth. It is forced on to terrains that
are more and more problematic. Love forms, genetic materials, biological
processes, knowledge of nature and intelligence in how to use its qualities and
capacities and powers...are all subsumed within the logic of commercialization.
The colonization of our lifeworlds by capital accelerates.”"!

In reshaping itself to these demands, capitalism takes on new adjectives, such as “Green
Capitalism” or “disaster capitalism”.’%? Viewed through the lens of Moore’s “double internality”
- the ways in which capital internalizes the biosphere and the biosphere internalizes capital — the
intensification of environmental harm and even crisis has, through the logic of capital, presented
an opportunity for profit. Green capitalism, then, is “about taking economic advantage of the
conditions that the impacts of climate change is producing.”%3

Some would argue that “green alternatives” are simply proper function of the market in
responding to climate crisis. However, simply assuming the logic of the market seems a
troubling way to respond to environmental crisis. In the language of the market, environmental
harms are appropriately viewed as “externalities”, and consequently a component of ‘market
failure’. As such, the argument goes, if private corporations were required to pay the ‘true costs’
of these environmental harms, the market would simply correct itself.>** First off, however, these
“costs” are near impossible to calculate in economics, leaving aside the detached and arrogant
view of the more-than-human world it adopts. Additionally, the proposition that individuals

favouring “green” options will lead to the necessary market corrections, and be enough avoid
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climate crises, is weak. Such positioning re-inscribes, and further entrenches, the same neoliberal
logic that, quite arguably, magnified the problems raised by capitalism to begin with.>% Not only
does the argument assume capitalist and neoliberal logic, it also masks power dynamics that
operate to disrupt and foreclose alternatives. At least part of “the problem is the hubris and the
vested interests of certain factions of capital (and of certain capitalist state governments and
apparatuses) that have the power to dispute, disrupt and prevent actions that threaten their
profitability, competitive position and economic power.”>%

It is not that “green” and sustainable technologies are not important. Paul Hawken, for
example, has edited a collection that presents vast and sweeping proposals relating to more
sustainable practices regarding energy, food, land use, transportation, and more.’*” These
proposals drastically cut greenhouse gas emissions and represent more sustainable practices than
currently used. In addition to these positive benefits, the allure to this project, and others like it,
is the seeming promise that “we can just do what we already do, but “green”, and we will be
richer, more equal, and good stewards of Spaceship Earth.”>% Green Capitalism, unsurprisingly,
does not reject the logic of capital, nor even represent an overall commitment to less
consumption, but rather, it is a search for “technological fixes” that allow for “green” alternatives
that continue to make profit, while hopefully avoiding catastrophe.’® To be clear, profit remains
the primary endeavor, and that is why sustainable alternatives only reach the broader market
when deemed “economically viable” (i.e., make a profit).

The notion of “drawdown” is, in fact, misleading. Many people consider that simply “cutting
back” our carbon emissions is the answer to climate crisis. In fact, we are well past that option.>!°

Even in Drawdown, Hawken clearly indicates in the foreword that, “we know we can’t avoid

cataclysmic impacts of global warming by only focusing on achieving zero net carbon emissions;

505 Klein, This Changes Everything seems to imply that a significant part of the issue is not just capitalism, but a type of deregulated, or neoliberal, capitalism. Mann &
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neoliberalism see Wendy Brown, Undoing the Demos: Neoliberalism’s Stealth Revolution (New York: Zone Books, 2015). For a book that seeks to trace the history of liberalism
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we must also rapidly re-sequester carbon.”!! Additionally, we must remember that since
capital’s drive for exponential growth — more investment opportunities and bringing more and
more into its orbit — necessitates continued exploitation of nature, albeit in new and more
effective ways. Technological innovation, then, can never be a ‘one-off” solution. “Whatever
capitalism may do to enable the efficient use of resources, its own imperatives will always drive
it further. Without constantly breaching the limits of conservation, without constantly moving
forward the boundaries of waste and destruction, there can be no capital accumulation.”!?

While Green Capitalism may offer better practices, it also relies wholly on the ability of
technology to continually outpace catastrophe while still meeting its need for exponential growth
- arisky gamble to say the least. Complicating matters is the observation that thus far most
“technological fixes” have also been necessarily linked with “spatial fixes”, raising the question
of whether technology alone can deliver large enough appropriations to satisfy the needs of
capital.>!3

Finally, it is important to return briefly to the point made by Hawken about the need to re-
sequester carbon. On this point, the ICCC also agrees. At this point, any model in which we are
able to limit global warming to 1.5°C will require “rapid and far-reaching transitions in energy,
land, urban and infrastructure (including transport and buildings), and industrial systems,” in
addition to reliance on some form of Carbon Dioxide Removal. >'* As such, questions around
whether it has actually come to the point where geoengineering, the “deliberate and large-scale
intervention in the Earth’s climate system to mitigate the effects of global warming”, is not only
a plausible, but perhaps even necessary intervention, are debated.’!> There are certainly ways in

which “technologies might be used to further climate justice.”!® It is not appropriate to simply

conflate capitalism and technology.’!” There are also “natural” processes of carbon sequestration
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that deserve great attention, though they will not be enough on their own. The work of Holly
Jean Buck is helpful on this point.

Certainly, there are natural blue (seaweed and algae) and green (trees and grasslands)
sequestration methods that are important moving forward. We can see these acts of “reforestation
and soil carbon sequestration...through the lens of “ecological infrastructure.”>!® Understanding
the possibilities of alternative infrastructures is important work. I am not able to fully explore
these alternative infrastructures here, though they do form part of my future projects.®'® For our
immediate purposes, I want to highlight that, despite the vast promise of these practices, these
natural carbon removal processes are not enough on their own in that they do become saturated,
many are not permanent, and the scale of these processes necessary to accommodate even
current emission levels is vast.”?° Even if we were to completely “stop emitting...right away” it
would be at best “very risky to rely on natural climate solutions alone”, and quite likely that “it
will be impossible for these techniques to make up for our current levels of carbon emissions.”>?!

In terms of technological carbon sequestration techniques, there are carbon capture and
storage facilities that essentially capture carbon out of the air, which is then to be buried
underground. Like the above scenario, the number of carbon capture facilities this technique
alone would require around the globe, to capture just our annual carbon emissions, would be
vast. However, the potential problem with solutions like these, which will bring us, finally, to our
third dangerous contradiction of capitalism, is the danger that these types of technologies can be
“co-opted.”?? That is, these more drastic technological solutions, such as carbon capture and
storage or solar geoengineering, raise important questions about power and conceptions of

sovereignty, which I will return to.

4.2.3. The Revolt of Human Nature: Universal Alienation
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Capitalism has been very flexible in reproducing itself, but at some point, “the issue is not,
therefore, that capital cannot survive its own contradictions but that the cost of it so doing

523 Harvey calls this universal alienation.

becomes unacceptable to the mass of the population.

The concepts of “Nature” or “frontier” are “not just there, but had to be imagined.”>?* These
imaginaries require what Moore calls, a “cultural fix”.>2° That is, culturally, they must “serve to
normalize otherwise unacceptable appropriations of global natures, human and extra-human.”>26
Ideas of gender, nature, and the like, “are not simply outputs of the system but implicated in the
intergenerational reproduction of life and labour-power that capital cannot pay for and must
appropriate (lest reproduction costs rise and accumulation falter).”>?” Ultimately, if capital cannot
find new - and increasingly larger - frontiers or technological fixes to accommodate its demand
for growth, then there becomes a need for “ferocious acts of redistribution.”?8 While we might
imagine any form of dystopic future, the more central point to highlight is that climate crisis will
likely serve to exacerbate existing tensions and power dynamics, risking, what Mann and

Wainwright call, a Climate Leviathan. Yet, to explain this type of dystopia we need to consider

not only the logic of capital, but also sovereignty.

5. Sovereignty

From an Indigenous perspective, the concept of sovereignty has long been problematic, even as
Indigenous groups have attempted to assert their own sovereignty in resistance to that imposed
upon them. Yet, climate crisis poses its own challenges to sovereignty as well. The crux of Mann
and Wainwright’s book, Climate Leviathan, is that global climate crisis will exacerbate existing
political tensions and power dynamics, with advanced stages of climate crisis fundamentally
altering our most basic political organization, of which sovereignty and capitalism are at the
base.’? A full tracking of the concept of sovereignty is not possible here, although I will return

to the role sovereignty has in dispossession in a later chapter.>** For now, my purpose is to think
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524 Moore, Capitalism and the Web of Life at 190.
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about conventional conceptions of sovereignty within international law - a group of territorially
based but mutually exclusive nation-states with supreme authority within those territories — in

connection with the global nature of climate crisis.>*!

5.1. Global Sovereignty and Climate Crisis
In Climate Leviathan Geoff Mann and Joel Wainwright develop a speculative theory to address
the political effects of climate crisis.>*? As mentioned, their political philosophy of climate crisis
rests on the premise that “rapid climate change will transform global political economy and alter
our world’s basic political arrangements.”*3 More specifically, the pressures created by climate
crisis will intensify existing challenges to the global order and thereby push existing forms of
sovereignty to a planetary scale.>** The authors anticipate the potential for four main socio-
political formations as a result, each distinguished by their tendency toward capitalist or non-
capitalist structures, and planetary or anti-planetary sovereignty.>*> Of these potential formations,
Mann and Wainwright argue that the most likely formation is Climate Leviathan. That is, rather
than the fruition of alternative politics and modes of relating, those who currently control wealth
and power are likely to ‘double-down’ on the status quo to protect, insulate, and maintain their
positions. As such, Climate Leviathan anticipates an entrenchment around the logic of both
capital and sovereignty. The result is a planetary capitalist sovereign (or collection of
coordinated powers) that they call, Climate Leviathan.

To better explain the notion of Climate Leviathan, we must briefly return to the topic of
capitalism. Climate Leviathan anticipates a form of Green Capitalism that internalizes the effects
of climate crisis and allows for “capitalist elites to stabilize their position amidst planetary
crisis.”>3¢ Of the more drastic adaptation strategies involved are processes of geoengineering,
undertaken through wide-scale carbon capture and storage, as well as solar radiation
management. Adaptation strategies of this magnitude have clear implications for conceptions of

sovereignty given that “any attempt to modify the world’s albedo will require decisions over the

531 Mann & Wainwright, Climate Leviathan. This conception of sovereignty has, arguably, been an aspect of what has propelled us into the predicament of climate crisis.
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fate of the Earth’s climate and energy, nothing less than life and death.” 337 Additionally, “every
large-scale geoengineering project will involve a relatively small group of actors experimenting
with global systems in the most improbable of missions: to materially reconfigure planet Earth so
as to avoid having to rework human political economies.”38

As climate crisis intensifies and pushes conceptions of sovereignty to adapt or crumble,
Climate Leviathan anticipates a planetary sovereignty whereby “some sovereign exists who can
invoke the exception, declare an emergency, and decide who may emit carbon and who
cannot.”3? Not only would the decision to experiment with atmospheric geoengineering on a
global scale likely require the decision of a planetary sovereign (or group of powers), “the state
or sovereign that initiates [such an atmospheric geoengineering project] would arrogate to itself
its own perpetual necessity.”>*? Although the state of exception being invoked would be
proclaimed and carried out “in the name of preserving life on Earth,” it should be clear that these
hard decisions will not benefit or harm everyone equally. >*! The nature and ability of sovereign
authority - and we should be clear that the ability to proclaim this state of exception will fall on
those who already have the power and position to claim it - is to “determine what measures are
necessary and what and who must be sacrificed.”*? As I introduced the magnitude of climate
crisis earlier in this chapter, we noted how the threshold of 2 degree Celsius over pre-industrial
levels was already a decision of this type. As climate crisis progresses, those who are sacrificed
will be many and those who will be ‘saved’ are few.

Having grasped what is meant by Climate Leviathan, we can now consider the old question
of whether a centralized state authority is a social necessity. The global nature of climate crisis
intensifies this question. Regarding climate crisis, for some, “the scale of the problem is so great,
it seems impossible to confront them without the state.”>*} The logic, or assumption, at play in
this positioning is that without a centralized state the ‘tragedy of the commons’, where there is

no incentive to cooperate or limit ones self-interest, will prevail.>** With climate crisis, this logic
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scales up to the planetary level - a global tragedy of the commons, complicated by the ways in
which inequality (between and within) nation states make shared sacrifice difficult to
conceive.’* As mentioned in my critique of the ‘Anthropocene’, collective action is difficult
when those who have gained the most socio-economic benefits in contributing significantly to
climate crisis want to now claim that “we are all in this together”, and marginalized groups or
nations that have (and will) suffer the most while contributing the least to climate crisis want an
historical accounting.>#¢

Ultimately, “With the surface of the globe covered in a chaotic and lumpy arrangement of
adjacent but supposedly distinct and non-overlapping parcels, each of which has some capacity
to contribute to everyone else’s calamity, it is clear to global elites that no individual or subgroup
of contemporary states are up to the task. What is obviously necessary is a means of governance
that is not beholden to modern state sovereignty, at the same time that this necessity is denied by
some of those very sovereign states.”*’ Within this self-created paradox, Climate Leviathan
becomes the most ‘realistic’ political answer insofar as we accept, based largely on some notion
of path dependency, that “sovereign territorial nation-states” and the “(neo)liberal capitalist
order” are “understood as virtually unassailable.”*® The only option, then, is to ‘double-down’
on those commitments. What follows is “a tacit acceptance of green capitalism and planetary
sovereignty as our best or only hope.”** Mann and Wainwright characterize this as the “marked
unimaginativeness” of our times. As they claim, we have always known what needs to be done -
redistribute power, wealth, and stop burning fossil fuels. As such, the “transformation we need is
essentially political”>>? and, therefore, “our challenge is closer to a crisis of imagination and
ideology”>°! than anything else.

Mann and Wainwright, however, do not leave us without some political vision for how we
might “transform the prevailing global political economic situation so that we can confront
climate change in something like a just fashion.”*>? The momentum they see for creating some

type of unity, coordinating movements, and a rapid reduction of carbon emissions through
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collective action, comes from two sources - Marxist and Indigenous perspectives. We have
touched on ecological Marxist perspectives throughout this chapter. The remainder of this
section will be devoted to introducing the notion of Indigenous alternatives and the complexity

that involves.

6. Entanglement of Indigenous Alternatives
My summary of climate crisis, and the preceding critiques of capitalism and sovereignty, is
meant to emphasize the point that the escalating state of climate crisis requires “living
differently, radically differently, than we do now.”>3 A number of scholars,>>* including Mann
and Wainwright, have offered that the “richest resources” we have for living radically differently
are found in “the modes of life of many Indigenous and colonized peoples.” > Despite this
apparent synergy, there is often a marked failure in much of this scholarship to meaningfully
engage with Indigenous thought and philosophy.>3® T will return to this point in Chapter Seven.
In Climate Leviathan Mann and Wainwright find promise in “the knowledge and life
ways of peoples who have long historical experience with ways of being that are not
overdetermined by capital and the sovereign state.”>>” While I agree with their position, the
authors do gloss over the ways in which Indigenous peoples are, even while they struggle against
it, undoubtedly entangled in complex ways with the logic of sovereignty.’>® As Mann and
Wainwright argue that sovereignty constrains our imagination in attempting to find a suitable
and just solution to climate crisis, Gordon Christie argues that sovereignty is functioning in a
similar way to constrain our imagination regarding the ways in which Indigenous peoples can

realize struggles for self-determination.>*®
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As a foundational concept to western law and democracy, sovereignty sets the ultimate
backdrop against which possible action by Indigenous peoples is subjected and primarily
conceived.’® That is, sovereignty carries with it the ‘legitimate’ and ‘rightful’ grounds,
processes, ways of viewing and conceptualizing the issues, and ultimately, the power of
decision-making and the actions that follow in relation to its given territory.>®! As such, a
significant amount of Indigenous struggles for justice, self-determination, and inherent rights are
directed through the concept of sovereignty and its myriad apparatuses. Indigenous peoples can
achieve tangible benefits through these processes, but the processes themselves are also
limiting.>%2

Mann and Wainwright, in reference to the United Nations Conference of the Parties
(COP), their advancement of the United Nations Framework Convention on Climate Change
(UNFCCC), and the resultant 2015 Paris Agreement, note that these bodies and processes are
“the central nexus of international negotiations [and therefore] an unavoidable passage point for
climate politics. Yet this should not prevent us from analyzing what it represents: Climate

Leviathan in formation.”>%3

The same can be said of Canadian courts, politics, negotiated
agreements, and the like; they may be largely “an unavoidable passage point” for many
Indigenous struggles, but that should not stop us from understanding what they are - colonialism
and imperialism in formation, the backdrop of which is the sovereignty paradigm. As with
climate crisis and the COP/UNFCCC, colonialism and sovereignty function as the backdrop that
constrains possible action.

The language of “reconciliation and resurgence have become ways of describing the
field of activities, relationships, and possible futures between Indigenous and settler people.”>%*
While orientations towards resurgence and/or reconciliation fall along a spectrum, it is fair to say
that opinions on whether or not the most effective forms of action take place within or outside of
the sovereignty paradigm is a significant point of divergence between these two camps. Since

sovereignty involves the supreme authority over a specific territory, the differences between the

560 Ibid. at 338.

561 Ibid. In applying Christie’s insights I have outlined some of the implications this can have while considering a fuel spill that happened at Goldstream River in WSANEC
territory. See “Clifford, “WSANEC Legal Theory”.

562 Christie, “Indigeneity and Sovereignty” at 335-37. As an alternative, Christie proposes the concept of Indigeneity to function above and beyond the confines of sovereignty.
563 Mann & Wainwright, Climate Leviathan at 35.

564 John Borrows & James Tully, “Introduction” in Michael Asch, John Borrows & James Tully, eds, Resurgence and Reconciliation: Indigenous-Settler Relations and Earth

Teachings (Toronto: UTP Press, 2018) [Borrows & Tully, “Introduction”] at 3.
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resurgence and reconciliation camps can also be conceptualized in relation to “how each
understand power to organize the fields of possible movement for getting” to a decolonized
relationship.3%

It is, therefore, one thing to say that there are conceptual and lived Indigenous alternatives
to colonialism and the crisis of the ‘Anthropocene’, however, it is misguided to anticipate a pan-
Indigenous perspective, and important not to underestimate the power that sovereignty exerts on
Indigenous ways of being, and the ways in which Indigenous peoples are, even while struggling
against it, entangled in complex ways with the logics of sovereignty and capitalism.
Understanding how these entanglements function to limit the cultivation of lived alternatives is
vital. The insightful work of Paul Nadasdy and his analysis of sovereignty helps explain how the
creation of Indigenous self-government agreements in the Yukon has worked to both empower
and subjectify Indigenous groups through the cultural assumptions embedded in the concept of
sovereignty.

To begin, colonialism is a relational dynamic that is upheld not only by excluding
Indigenous peoples from participation in state processes, but also through the processes of
inclusion.>®® Dené scholar, Glen Coulthard, has offered an influential critique in this regard,
arguing that the colonial politics of recognition works through both structural and subjective
pathways. Structurally, domination occurs through the economic, legal, and political structures
of the state. In this way, “the terms of accommodation usually end up being determined by and in
the interests of the hegemonic partner.”>®” Drawing on Fanon, Coulthard adds that the colonial
relationship also depends on creating certain types of political subjects through this process of
‘recognition’.’%® In other words, the subjective aspects of colonization work through drawing

Indigenous peoples into (and eventually having Indigenous peoples come to identify with) the

565 Mills, “Rooted Constitutionalism™ at 137.

566 Note that in early relationship, while the Crown was still seeking a foothold, so to speak, in North America, particularly towards the east, the relationship was characterized
more by a nation-to-nation relationship that drew upon Indigenous law and culture in its interactions. See Craft, Stone Fort Treaty for an excellent discussion on the ways in which
this dynamic played out in the context of Treaty One. Also, see generally Bruce Morito, An Ethics of Mutual Respect: The Covenant Chain and Aboriginal-Crown Relations
(Vancouver: UBC Press, 2012) and John Borrows, “Wampum at Niagra: The Royal Proclamation, Canadian Legal History, and Self-Government” in Michael Asch, ed.,
Aboriginal and Treaty Rights in Canada (Vancouver: UBC Press, 1998) ch 6.

567 Coulthard, Red Skin, White Masks at 17. These structural critiques have points of connection with Marxist perspectives.

568 Recognition theories vary and it is beyond my scope and ability to give a complete accounting of these differences here. It is generally accepted that recognition has a role in
identity creation insofar as human subjectivity is formed intersubjectively through our social relations. Others, including Coulthard, go on to argue that “relations of recognition
can have a positive (when mutual or affirmative) or detrimental (when unequal and disparaging) effect on our status as fiee and self-determining agents” (ibid. at 17). In this
regard, Coulthard draws heavily on the work of Frantz Fanon (see Frantz Fanon, Black Skin, White Masks, trans. by Richard Philcox (New York: Grove Press, 1952) and Frantz
Fanon, The Wretched of the Earth, trans. by Richard Philcox (New York: Grove Press, 1963). Many recognition theorists also draw upon, or orient themselves in relation to,

G.W.F. Hegel, Phenomonology of Spirit, trans. by A.V. Miller (Oxford: Oxford University Press, 1977).
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misrecognition and structural relations perpetuated through the economic, political, and legal
discourses of the state. It is in that light that contemporary colonial power works through the
inclusion and shaping of Indigenous peoples and perspectives by state discourses, as opposed
merely to a process of exclusion.>®

In examining Dené struggles for self-determination and the negotiation of land-claims
settlements, Coulthard references a subjective shift in that “the land-claims process itself has also
served to subtly shape how Indigenous peoples now think and act in relation to the land.”>"°
Specifically, Coulthard describes “a reorientation of Indigenous struggle from one that was once
deeply informed by the land as a system of reciprocal relations and obligations (grounded
normativity), which in turn informed our critique of capitalism..., to a struggle that is now
increasingly for land, understood now as material resource to be exploited in the capital
accumulation process.”!

While Coulthard foregrounds recognition and capitalism in describing this type of
“discursive translation” of Indigenous thought and action, Paul Nadasdy narrows in on
sovereignty and an in depth ethnography and analysis of these processes of translation. To begin,
sovereignty is not something that you simply possess, or don’t possess. Rather, “states must
constantly negotiate their sovereignty.”’? That is to say that “a state is recognized as sovereign
only if it acts in ways expected of a sovereign state.”’® The implication is that “practices of
recognition do not merely serve to acknowledge (or not) states’ prior status as sovereign entities,
they actually produce the normative requirements of sovereignty along with the very states that
(seek to) conform to them.”7*

The types of recognition issues Coulthard points to in his work are therefore implicit in

sovereignty more broadly. In fact, Nadasdy asserts that “recognition is an essential aspect of

569 Robert Clifford, book review of Red Skin, White Masks: Rejecting the Colonial Politics of Recognition by Glen Sean Coulthard, (2015) 30:2 CJLS 229.

570 Coulthard, Red Skin, White Masks at 77-78.

571 Ibid. at 78. This reorientation is described as a trend because, while it may be part of the colonial project, the colonial project has never been completed. I also note that
Coulthard defines “grounded normativity” as “the modalities of Indigenous land-connected practices and longstanding experiential knowledge that inform and structure our ethical
engagements with the world and our relationships with human and nonhuman others over time” (ibid. at 13). The reorientation of which Coulthard is speaking of has been
observed by others as well. A. Simpson, Mohawk Interruptus, offers an analysis “of the events and interactions that have forced Kahnawa;kehrd:non into their historically inverted
position on membership” (at 49). While Mohawk membership and identity was once open and inclusive, categories and issues such as ‘race’, ‘sex’, land loss, and sovereign
diminution, have now become meaningful factors in shaping Mohawk identity and membership (ibid. at ch 2).

572 Nadasdy, Paul, Sovereignty’s Entailments: First Nation State Formation in the Yukon (Toronto: UTP, 2017) [Nadasdy, Sovereignty’s Entailments] at 13.

573 Ibid. at 12.

574 Ibid. at 13.
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sovereignty.”’> “No state has complete control over the terms of its own recognition, and if
weaker states wish to be recognized as sovereign, they must conform to the normative
requirements of sovereignty as dictated (largely) by more powerful states.”’® Importantly, then,
and aligning with Coulthard, “the politics of recognition involve much more than the mere
recognition of that which already exists; rather, they are constitutive of the recognized self.”>"7 Tt
should, therefore, be clear that this recognition is always political. Outdated and egregious
recognition politics deemed Indigenous peoples too “primitive” or “backwards” to qualify as
sovereign, thus justifying colonial expansion into the Americas. Today, the accepted way for a
Indigenous Nation to prove they are capable of self-government is to show “the ability to
establish and run a state-like government.”’® The paradox involved here is evident, and we will
return to it in a moment. First, we should step back to clarify an implication this broader dynamic
of recognition entails.

Drawing on Nadasdy’s work, First Nations in the Yukon have signed land-claim and self-
government agreements as a way to obtain significant, although limited, powers to govern their
lives. If this recognized form of sovereignty, or authority to self-govern, is something not simply
possessed but constantly negotiated within the sovereignty paradigm, in this case “through
decades of struggle against colonial policies,””® then these agreements can’t be viewed simply
as an imposition that “emanates — in some straightforward top-down fashion — from the Canadian
government.”8 Rather, the foundation of the agreements themselves are the problem — the need
to create “recognizable (to state officials) structures of authority that would enable government-
to-government relations” that sovereignty entails.>®!

The powers granted to the First Nations through these agreements come in “the currency
of territorial sovereignty.”*%? To use that currency and wield the negotiated powers of
governance, the Indigenous group has to be fundamentally state-like, and therefore must “alter

their forms of social and political organization in dramatic and often unforeseen ways.”%3

575 Ibid. at 15.

576 Ibid.

577 Ibid. at 14.

578 Ibid. at 300. “Yukon First Nation negotiators thus found themselves in a grimly ironic position: the only way they could convince federal negotiators they were politically
mature enough to handle “self-government” was to agree to the establishment of a political system that was not their own” (ibid. at 300-301).

579 Ibid. at 132.

580 Ibid.

581 Ibid. at 16.

582 Ibid. at 132.

583 Ibid.
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Specifically, Nadasdy emphasizes dramatic transformations regarding ‘“human-animal-land
relations.”*®* Ultimately, “sovereignty and its entailments not only come to structure relations
between indigenous people and the state, but also relations among indigenous people and
between them, the land, and animals.”>%>

We might suggest that the Canadian state offer some other form of currency or negotiated
agreement, and perhaps they could to some extent.’*¢ However, the “currency of territorial
sovereignty” is what the Canadian state has to offer because they too receive that currency vis-a-
vis other sovereign states, internationally. Again, sovereignty is something constantly negotiated
and a product of acting in ways expected of a sovereign state, and in line with the normative
requirements of sovereignty.>®” The foundational issue, therefore, extends beyond the Canadian
state and is of broader scale. In fact, the concept of sovereignty has become so entrenched that
“sovereignty has come to serve in contemporary political thought as the theoretical precondition
for politics.”®® For that reason it is not uncommon to hear invocations of Indigenous
sovereignty.>®

While “the language of sovereignty” can be empowering, it “has also been to a large
extent obligatory.”® Although the concept of sovereignty, and its associated concepts of
territory, citizenship, and nation, “are all flexible and contested, they are not infinitely so; using
them inevitably entails making historically and culturally specific assumptions about the nature
of society — and about the world.”*! While utilizing these concepts can be empowering in that it
means no longer living “under the colonial dictates of the federal Indian Act [with] virtually no
say either in their own governance or in the management of their lands and resources,”°? that

form of ““empowerment” must also be viewed as a form of subjection” in that it “requires

formerly disempowered peoples to alter themselves and their society as a prerequisite for the

584 Ibid.

585 Ibid. at 38.

586 Those who push for greater understanding of Indigenous laws and traditions have this in mind. In negotiations, it is not uncommon to hear officials simply don’t understand
how they would speak or relate with many traditional governance structures. It is also worth noting that there is debate regarding whether this can even happen, or if it is even
desirable in current contexts.

587 Ibid. at 12-13.

588 Ibid. at 39

589 Ibid. Nadasdy spends the entire book arguing how this is the case. I will touch more on this argument, but I cannot present it in full detail.

590 Ibid. at 18.

591 Ibid. at 9. Nadasdy also argues that it is wrong to treat these “state-derived concepts as universal” or to find “embryonic” forms of these concepts and thus “projecting them
onto non-state societies” in a way that naturalizes those assumptions and their evolutionary necessity, in turn rendering alternative forms “unthinkable” (ibid. at 9). Also see Rosen,
Law as Culture and Christie, “Indigeneity and Sovereignty”.

592 Nadasdy, Sovereignty’s Entailments at 5.
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2593

exercise of that power.”>”> These processes of state-formation do not merely recognize pre-

existing governance structures and make room for them, but rather, “they are the mechanisms for
creating the legal and administrative systems that bring those polities into being.”>%*

Nadasdy pays particular attention to the way the sovereignty paradigm narrows politics
and sociality to “the realm of the human.”>*> As he notes, it is “taken for granted that only
humans can be political actors.” While “plants, animals, and other elements of “the environment”
can be the objects of politics, they cannot be its subjects.” ¢ Lacking the designation of
“citizen”, the more-than-human world is excluded from being political actors.>®” Such exclusion

1s not incidental.

“Hobbes himself was clear about the need to exclude animals and inanimate
objects from the realm of the political. Not only did he explicitly reject them as
potential members of the sovereign community (on the grounds that, lacking
language, they do not have the rational capacity to enter into the social contract),
he also marked as illegitimate many of the ways of knowing and being in the
world (dreams, visions, traditional stories, nonlinear temporal frameworks) that
together frame Yukon [and other Indigenous people’s] interactions with the other-
than-human persons that inhabit the world.”*8

In this move, the sovereignty paradigm simultaneously ejects the more-than-human world
from the participatory realm of politics, as well as Indigenous groups who hold on to those
beliefs and practices. “More precisely, because such beliefs — and the practices based upon them
— by definition stand “outside” the relation of sovereignty, indigenous people who claim
knowledge based on dreams, whose hunting practices, say, are rooted in a different temporal
order, or who view animal people as powerful political actors, necessarily place themselves
“outside” the Hobbesian relation of sovereignty.”>*® The ontological and epistemological

groundings of these Indigenous groups situate them as “backward”, “irrational”, or “savage” and,

593 Ibid. at 6.

594 Ibid. at 10.

595 Ibid. at 43.

596 Ibid. at 44 [emphasis added].

597 Ibid. at 138.

598 Ibid. at 44-45 [original footnotes omitted].
599 Ibid. at 71.
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as a consequence, “not yet ready” for “self-government.”% In that sense, they serve as the

“oppositional category against which sovereignty is produced”*®! and maintained.®*

7. Anti-capitalists and Countersovereignty?
Indigenous perspectives regarding the possibilities and dangers of both the concept and

usefulness of sovereignty vary greatly.5%3

Taiaiake Alfred offers perhaps the strongest critique of
sovereignty,®* taking issue not only with sovereignty being a European concept,°*® but also with
sovereignty’s inherent organization of power that he sees as inconsistent with Indigenous values
and fostering a postcolonial future.®*® While the concept and use of the term sovereignty has
shifted over time,"” it has carried a core meaning of “supreme authority within a territory.”% It
is this notion of supreme power and authority over a given territory with which Alfred
principally takes issue.

“Sovereignty is historically contingent’®%

and is “embedded within the specific social
relations in which it is invoked and given meaning.”®!® Audra Simpson therefore takes a

different, though equally strong, approach to Alfred. Simpson argues for, what she calls, “nested

600 Ibid. at 71-72.

601 Ibid. at 66.

602 “Because sovereignty is viewed as a product of human nature and because it requires an oppositional and coercive “outside”, representations of indigenous people as animal-
like savages cannot be written off as simply the result of racism and ignorance; rather, they are essential to the maintenance of sovereignty itself” (ibid. at 70).

603 Joanne Barker has edited two books that encompass many of these different perspectives. See Joanne Barker, ed., Sovereignty Matters: Locations of Contestation and
Possibility in Indigenous Struggles for Self-Determination (Lincoln: University of Nebraska, 2005) and Joanne Barker, ed., Critically Sovereign: Indigenous Gender, Sexuality,
and Feminist Studies (Durham: Duke University Press, 2017).

604 Alfred strongly argues that ““sovereignty” is inappropriate as a political objective for indigenous peoples” (Alfred, “Sovereignty” at 38). He does, however, note that
“Indigenous peoples nonetheless struggled to achieve a degree of freedom and power within the intellectual and political environment created out of the colonial domestication
project and setter state sovereignty” (ibid at 36).

605 “But few people have questioned how a European term and idea - sovereignty is certainly not Sioux, Salish, or Iroquoian in origin - came to be so embedded and important to
cultures that had their own systems of government since the time before sovereignty was invented in Europe” (ibid. at 39).

606 Alfred writes: “Fewer still have questioned the implications of adopting the European notion of power and governance and using it to structure the postcolonial systems that
are being negotiated and implemented within indigenous communities today” (ibid at 39). While Alfred has always remained critical of sovereignty as a concept, his position
seems to have shifted somewhat over the span of his scholarly work. For example, in Alfred, “Sovereignty” at 42 he writes: “The challenge for indigenous peoples in building
appropriate postcolonial governing systems is to disconnect the notion of sovereignty from its Western, legal roots and to transform it.” In a later work, Taiaiake Alfred, Peace,
Power, Righteousness: An Indigenous Manifest, Second Edition (Oxford: Oxford University Press, 2009) he writes: “Keeping in mind what sovereignty means intrinsically, where
it comes from, and what it means as a power relationship between government and the people, my idea right now is that it’s useful for us today only as an externalized concept. As
you said, relative to Canada and the United States, we can use it to assert ourselves. But, internally, I don’t think it’s the appropriate frame for governance.” In his most recent
book, Alfred, Wasdse, he is clearly more focused on transcending colonial identities, structures, and rebuilding indigenous identity and culture - something in which sovereignty, it
would appear, serves only as a barrier.

607 See Barker, “For Whom Sovereignty Matters”.

608 Daniel Philpott, "Sovereignty", The Stanford Encyclopedia of Philosophy (Summer 2016 Edition), Edward N. Zalta, ed., available at
<https://plato.stanford.edu/archives/sum2016/entries/sovereignty/>.

609 Barker, “For Whom Sovereignty Matters” at 21.

610 Ibid.
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sovereignty.”!! She notes that “sovereignty may exist within sovereignty. One does not entirely
negate the other, but they necessarily stand in terrific tension and pose serious jurisdictional and
normative challenges to each other.”%!? Simpson recognizes that sovereignty does include a
“jurisdictional dominion over territory, a notion of singular law, and singular authority,”®!® but
she also recognizes that the colonial project did not completely work, and Indigenous peoples are
still here, defending their territory, carrying their laws and governance, and so find themselves
within a form of “nested sovereignty.”

The persistence of Indigenous peoples is what Audra Simpsons calls the “politics of
refusal.”®!* “We could see this as a political strategy that is cognizant of an unequal relationship,
understands the terms of bondage, and chooses to stay within them in order to assert a greater
principle: nationhood, sovereignty, jurisdiction by those who are deemed to lack that power, a
power rooted in historical precedent but is conveniently forgotten or legislated away.”¢!> For
Simpson, sovereignty “is a critical language game in the conditions of settlement - this structural
condition of ongoing Indigenous dispossession and disavowal of that dispossession and
structure.”$!6 As such, it is from a grounding in sovereignty that she asserts her politics of
refusal.

While the fact that sovereignty is a European concept is of little concern to me, its origins
are more concerning. “Initial efforts to theorize sovereignty went hand-in-hand with broader
efforts to delegitimize the political systems of colonized peoples.”®!” In that regard, we would be
wise to keep a close eye on the ways in which sovereignty has, and continues to, function to
delegitimize or transform Indigenous political systems, and how this then shapes relationships
with land and the more-than-human world in harmful ways.

Just as we may try to “Indigenize” sovereignty, we may also try to “green” capitalism.
Green Capitalism, however, does not alter the logic of capital nor address the rationality of

Nature as abstract and external.’!8 Indigenous groups, however, with intimate relationships with

611 A. Simpson, Mohawk Interruptus at 11.

612 Ibid at 10.
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614 Ibid.

615 Ibid. at 24.

616 Ibid. at 105.

617 Nadasday, Sovereignty’s Entailments at 3. Also see Barker, “For Whom Sovereignty Matters” at 4. Barker writes, “Nations certainly put sovereignty to work during the
colonization of the Americas and the Pacific to justify - by explanation or denial - the dispossession, enslavement , and genocide of indigenous peoples.”

618 “Capitalism, as a project, seeks to create a world in the image of capital, in which all elements of human and extra-human nature are effectively interchangeable” (Moore,

Capitalism in the Web of Life at 204).
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particular territories, refuse to see Nature as abstract. Most Indigenous struggles against
capitalism have therefore been place-based. These actions are at once processes of both negation
(anti-capitalist) and affirmation (of Indigenous law).®!” These actions “embody an enactment of
Indigenous law and the obligations such laws place on Indigenous peoples to uphold the relations
of reciprocity that shape our engagements with the human and nonhuman world - the land.”®2°

The Zapatista movement - “a place-based revolutionary struggle in Chiapas that operates
within and against the nation-state form” - identify themselves as “modest anti-capitalists™.5?!
Yet, it cannot be only Indigenous peoples involved in these movements. Naomi Klein has urged
an expansion of what she calls, “Blockadia.”®*?> Blockadia, she writes, is not a place “but rather a
roving transnational conflict zone that is cropping up with increasing frequency and intensity
wherever extractive projects are attempting to dig and drill.”®?

It should be noted that while these types of movements are important, they also tend to create
difficult dynamics within communities. The dynamics of capitalist and colonial relations has
rendered Indigenous peoples poor within our own homelands, creating deep divides within our
communities. We are made poor, and constantly baited to become complicit in the capitalist
project. Economic development to meet fundamental needs can be pitted against the importance
of upholding our own laws and beliefs in relation to our homelands. The dynamic is not fair and
we are constantly made to sacrifice.®>* What most needs to change is not Indigenous peoples, or
our reactions to the structures imposed around us, but rather, the structures and ideologies that
make those injustices and harms part of daily life.

We need to find ways in which we can have economic relations not rooted in exploitation;
that don’t view nature as external; where resources are not extracted for the profit of others, from
elsewhere. In creating these alternatives we can look to Indigenous laws, governance, and ways

of being. It is not enough to simply insert Indigenous content into an otherwise unacceptable

framework. In addition to being anti-capitalist we also need a healthy dose of

619 Borrows, Freedom at ch. 2 recognizes this point. Borrows also cautions against a decontextualized and universalized approach to direct action, indicating that “direct action
can be a double-edged sword for Indigenous peoples” in that it may equally be used by settler people against Native peoples (ibid. at 80).

620 Coulthard, Red Skin, White Masks at 170.

621 Mann & Wainwright, Climate Leviathan at 181.

622 Klein, This Changes Everything at Chapter 9.

623 Ibid. at 295.

624 Altamirano-Jiménez, Indigenous Encounters With Neoliberalism at 175 makes a similar observation in relation to her analysis of the Zapatista in Chiapas. She writes: “The
shift away from state-conditioned support for community self-sufficiency has limited the Zapatistas’ ability to provide basic services such as education, health, and economic
infrastructures in order to sustain the Zapatistas” well-being. Thus relying on external networks of solidarity has been a necessary means of compensating for the absence of the

state.”
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countersovereignty.®?® In the ‘ Anthropocene’ our “planetary crisis is, among other things, a crisis
of the imagination, a crisis of ideology, the result of an inability to concieved of any alternative

to walls, guns, and finance as tools to address the problems that loom on the horizon.”62¢

8. Conclusion

Having been introduced to WSANEC law through a series of methods, specifically to the
structure WSANEC law through a process of self-location and reflexivity, the mode of reasoning
with WSANEC law through an engagement with stories, and WSANEC and land-based
pedagogy through an introduction of the field course, I worked in this section to step back and
contemplate the nature of global climate crisis given the fact that any local consideration of
WSANEC law is necessarily entangled within and affected by global dynamics. Having set the
stage of WSANEC law and global climate crisis, in the following section (Part IIT) I can now
focus more narrowly on two distinct, but related, case studies. The first case study relates to
EEL,TOS (James Island), the process of land dispossession, and WSANEC law efforts at
#LandBack through a BC Supreme Court claim. The second case study relates to jurisdictional
dispossession of ocean territory and a proposed National Marine Conservation Area Reserve /

Indigenous Protected and Conserved Area as a potential tool in upholding WSANEC law.

625 Such a claim is consistent with Mann &Wainwright, Climate Leviathan at 15 who say that “only a theory capable of radically examining capitalism and sovereignty holds any
hope of orienting us today.”

626 Mann & Wainwright, Climate Leviathan at 197.
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Chapter Five
Property or Relative?
Land, Treaty, and Dispossession: A Look at LEL,TOS (James Island)

Figure 21: "LEL,TOS from the Air" Photo by Sarah Robinson, 2018.

1. Introduction

One of the most central and enduring claims Indigenous peoples make against the state is that
our land has been stolen. Not only have Indigenous peoples been physically dispossessed of our
territorial land base, we have also been dispossessed of our ability and authority to relate to those
lands in accordance with our own Indigenous legal orders. In other words, we have been both
physically dispossessed, as well as dispossessed of our jurisdictional authority. Assertions of
European sovereignty have been one mechanism of this dispossession, but so too have
conceptions and mechanisms of property formation. The dispossession of EEL,TOS (James
Island) is one example of these processes of dispossession, and an instance in which competing
claims to the island has led the Tsawout First Nation to launch a court action for the return of the

island to the WSANEC people.
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In this chapter I will outline aspects of the colonial and racialized conception of property and
dispossession.®?” However, since dispossession always happens in ‘place’, I will also narrow this
examination to look at a particular instance of dispossession in WSANEC territory, specifically
that of EEL,TOS (James Island). The mechanisms and logic of property and sovereignty have
shaped and allowed certain types of relationships with the island, while simultaneously
functioning to foreclose or inhibit other longer standing modes of relating to EEL,TOS. These
processes, however, have never been complete. Even while we make a claim (of one type or
another) for the possession of LEL,TOS, we also have not forgotten to listen to the ways
LEL,TOS calls us to certain responsibilities and other ways of relating to land. Therefore, in
concluding this chapter I will return to an analysis of a relational ontology, including a look at

WSANEC law and how it might point us toward relating to land in a different way.

2. Dispossession
ELEL,TOS, since her creation, has had an eventful life. Once a WSANEC village site and burial
ground, currently a privately owned ‘eco-paradise’ retreat, and much in between, is now also the
subject of a BC Supreme Court action in which the Tsawout First Nation, through Aboriginal
Title and Treaty claims, is seeking to re-claim the island for the Nation.®*® How is it that this
process has unfolded, both conceptually and practically? How has settler law been superimposed
over WSANEC law, and/or alternatively sought to enfold WSANEC law and jurisdiction within
itself, and how do these processes present opportunities or function as barriers to the
revitalization of WSANEC laws?

To begin, this process applies not only to EEL,TOS. Indigenous peoples have been
systematically dispossessed of “the territorial foundations of their societies, which have in turn
become the territorial foundations for the creation of new, European-style, settler societies.”**

Indian reserves in Canada comprise only approximately 0.2 percent of the total land base of

Canada. This number is even smaller in British Columbia where the colonial land policy differed

627 See Brenna Bhandar, Colonial Lives of Property: Law, Land, and Racial Regimes of Ownership (Durham: Duke University Press, 2018) [Bhandar, Colonial Lives of Property)
and Aileen Morten-Robinson, The White Possessive: Property, Power, and Indigenous Sovereignty (Minneapolis: University of Minnesota Press, 2015) [Morten-Robinson, The
White Possessive] for more in-depth discussion on this point.

628 Tsawout First Nation, Notice of Civil Claim, Supreme Court of British Columbia, Victoria Registry, Court File No. VIC-S-S-180772 (Filed: 24 January 2018) [Tsawout,
“Notice of Civil Claim”]. See also Tsawout First Nation, Amended Notice of Civil Claim, Supreme Court of British Columbia, Victoria Registry, Court File No. VIC-S-S-180472
(Filed: 4 July 2018) [Tsawout, Amended Notice of Civil Claim”].

629 Robert Nichols, Theft is Property! Dispossession and Critical Theory (Durham: Duke University Press, 2020) [Nichols, Theft is Property] at 5.
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from the rest of Canada,®3°

and where reserve size and creation was often intimately linked with
access to fisheries.®*! Regardless, it is clear how one can come to diagnose settler-colonialism
principally as “a form of structured dispossession.”®3? One can also see how a central Indigenous
justice strategy is to demand #LandBack.%** How can we envision meaningful reconciliation,
flourishing Indigenous legal traditions, and healthy socio-economic societies of any sort with an
inadequate land base to support them? As my previous chapter discussed capitalism as “a way of
organizing nature”,%* it is clear that the claim for #LandBack must also foreground a particular
way of relating to land. Our first step, then, in tracking this process of dispossession is to briefly
draw upon scholars utilizing a critical lens on dispossession and property formation within settler

colonialism, as well as the types of relationships with land those condition.

2.1. Theorizing Property Formation and Dispossession
Robert Nichols’ book, Theft is Property! Dispossession and Critical Theory, highlights the
paradox Indigenous peoples face in their claims of dispossession and for #LandBack. Dis-
possession is framed in the negative, presupposing some pre-existing form of property or
possession. Yet, Indigenous peoples are often making two simultaneous claims, as is much the
case with Tsawout’s claim for EEL,TOS. The first is a justice claim centered on theft (that our
lands have been stolen). The second is an ontological claim that the land does not actually belong
to anyone. One seems to contradict, or undermine, the strength of the other. In theorizing the
creation of this apparent paradox, Nichols understands there to be a recursive nature to property
formation. In short, he argues that theft produces property, as opposed to theft pre-supposing
property. That is, the making and taking of property are happening together, at the same time. In
other words, a non-proprietary relationship is transformed into a proprietary one, while at the
same time systematically divesting Indigenous peoples from that property. Any form of minimal
property interest projected on to Indigenous peoples is immediately truncated and minimized.**

Anarchists, such as Rousseau (property is theft), and Marx (separation from land drives

630 Cole Harris, Making Native Space: Colonialism, Resistance, and Reserves in British Columbia (Vancouver: UBC Press, 2002) [C. Harris, Making Native Space].

631 Doug Harris, Landing Native Fisheries: Indian Reserves & Fishing Rights in British Columbia, 1849-1925 (Vancouver: UBC Press, 2008) [D. Harris, Landing Native
Fisheries].

632 Coulthard, Red Skin, White Masks at 7.

633 Yellowhead Institute, Land Back: A Yellowhead Institute Red Paper (October 2019) [Yellowhead Institute, Red Paper].

634 Moore, Capitalism in the Web of Life.

635 Nichols, Theft is Property.
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exploitation and domination) have already given attention to the role of property formation and
domination. So too have those writing from the Black Radical Tradition.®*® However, as it relates
to Indigenous peoples, ownership is not simply creating a social class, but a racialized group.®*’

Our first step in dissecting this process is to briefly understand the concept of ownership,
what its origins are, and how it continues to structure the relationships we are considering. Such
a commitment requires a brief foray into theorizations of property and sovereignty, and their
deeply colonial roots, which structure land ownership as we understand it. From there we can see
some of the conceptual and material expectations these theorizations create, and how they
continue to manifest today. We must, therefore, also be entirely clear that colonialism is not a
past event, but rather, a process and relational power dynamic that remains foundational to the
colonial settler-state that is Canada. From these understandings we are better equipped to
consider what alternative models for land ownership, or relationships with land, might look like,
and more importantly, whether those alternatives escape the colonial foundations of the model
we are seeking to reimagine.

Escaping these colonial foundations is not a given, nor necessarily straightforward.
Aboriginal law (including broader political agreements to which Aboriginal law forms the
backdrop) has done well to be (or at least appear to be) “progressive” over the last few decades,
while still retaining the foundational and problematic roots of colonialism.®*® This is relevant in
considering Tsawout’s Aboriginal and Treaty claim for ownership of EEL,TOS, as well as the
potential of co-management agreements in WSANEC territory (to be discussed in the next
chapter). The risk here is that we might simply duplicate the same colonial foundations. Finally,
while this chapter examines climate crisis in less explicit detail than the last, it is critically
important to remember that the colonial and racialized assumptions and process of property
formation are as relevant to our diagnosis of climate crisis as they are to our understandings of

dispossession.®¥

636 Nichols engages in a discussion of anarchist, Marxist, and the Black Radical Tradition in his work on dispossession (ibid.). See also Ronaldo Walcott, On Property: Policing,
Prisons, and the Call for Abolition (Windsor: Bilblioasis, 2021) and Morton-Robinson, The White Possessive.

637 See Nichols, Theft is Property for a much more in-depth analysis of this paradox and process of property formation. Also, see Bhandar, Colonial Lives of Property for a much
more in-depth analysis of the racialized nature of property formation.

638 The recent work of Gordon Christie is informative here. See Gordon Christie, Canadian Law and Indigenous Self-Determination: A Naturalist Analysis (Toronto: UTP, 2019)
[Christie, Canadian Law and Indigenous Self-Determination). Glen Coulthard, Red Skin, White Masks also offers a strong and influential critique of the liberal politics of
recognition, something which Aboriginal law is a part of.

639 James Tully “Reconciliation Here on Earth” in Michael Asch, John Borrows & James Tully, Resurgence and Reconciliation: Indigenous-Settler Relations and Earth
Teachings (Toronto: UTP, 2018) [Tully, “Reconciliation Here on Earth”] explores the intimate connection between reconciliation between Indigenous and non-Indigenous peoples,

and between humans and the Earth.
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2.1.1. Two Pillars of Dispossession: Sovereignty and Property
Canada, as the sovereign nation-state many currently imagine and experience it as, is not
possible without the dispossession of Indigenous peoples of their lands, laws, and self-
determining governance structures.®*? In fact, Canada is founded entirely on this fact.%4!
Sovereignty claims, and the mechanisms and concepts of property, have been two pillars the
colonial project has used to first imagine and then set about achieving, legitimizing, and then
continually reinforcing this dispossession. These efforts have created certain expectations and
entitlements to superiority over Indigenous peoples, and certainty over ownership of Indigenous
lands; something that Eva Mackey calls “settled expectations.”%4

Both sovereignty and property are racialized concepts that hinge on assumed European
superiority.5** Thomas Hobbs, for example, in theorizing the social contract, and thereby a
theory of sovereignty, would portray Indigenous peoples, governance, and relationships with
land as a form of savagery characteristic of the “state of nature”; a life which he saw as “nasty,
brutish, and short”.®** For Hobbes, the way (and necessity) to escape this “state of nature” was an
absolute sovereign rule that could enforce the social contract.®*> Hobbes clearly draws on a

binary between Nature and Society,4¢

creating a distinction between “civilized” and
“uncivilized”. John Locke, discussed below, would also expand on this notion. For our purposes
here, I hope to indicate that sovereignty, from the outset, was a racialized concept meant to
exclude Indigenous peoples and the more-than-human world through deeming them inferior.%4’
While sovereignty was once a radical idea, it now serves as the presumed “precondition for

politics” around the globe, despite its specific European “cultural entailments” and visions of

640 Treaty between early settlers and Indigenous nations offered, and may still offer, an alternative, however, those promises and mutual relationships have long been ignored and
systematically undermined.

641 The fact that colonialism has, and continues to be, about achieving access and control of Indigenous lands and resources is well established by many scholars. See, for
example, Coulthard, Red Skin, White Masks.

642 Eva Mackey, Unsettled Expectations: Uncertainty, Land and Settler Decolonization (Halifax: Fernwood Publishing, 2016) [Mackey, Unsettled Expectations).

643 See Bhandar, Colonial Lives of Property for an analysis of what she calls “racial regimes of ownership”.

644 Thomas Hobbes, Leviathan: or the Matter, Forme, & Power of a Common-wealth Ecclesiasticall and Civill (London, 1651).

645 In short, the social contract is an implicit agreement between citizens to sacrifice certain individual freedoms in return for state protection.

646 This binary preexisted Hobbes, finding its place in the Old Testament as well. For example, see Genesis 1:28: “And God blessed them. And God said to them, ‘Be fruitful and
multiply and fill the earth and subdue it, and have dominion over the fish of the sea and over the birds of the heavens and over every living thing that moves on the earth.”

647 Paul Nadasdy writes: “Hobbes himself was clear about the need to exclude animals and inanimate objects from the realm of the political. Not only did he explicitly reject them
as potential members of the sovereign community (on the grounds that, lacking language, they do not have the rational capacity to enter into the social contract), he also marked as
illegitimate many of the ways of knowing and being in the world (dreams, visions, traditional stories, nonlinear temporal frameworks) that together frame Yukon [and other

Indigenous people’s] interactions with the other-than-human persons that inhabit the world” (Nadasdy, Sovereignty’s Entailments at 44-45).
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power.®*® Blanket assertions of sovereignty premised on this conception of superiority have been
a staple of colonialism, and have been actualized through the creation of property regimes.**

Picking up where Thomas Hobbes left off is the work of John Locke.5*° If “first
possession” was a longstanding method in establishing property rights, but Indigenous peoples
were already present in what is now North America, then some other specific justification for
colonial objectives would be required.®®! The Doctrine of Discovery and the concept of zerra
nullius become central in attempts to justify colonial expansion. Terra nullius does not simply
mean “empty” land, but rather “legally vacant” land, and thus hinges once again on concepts of
superiority, as we will see, in its process of self-legitimizing appropriation. A slightly closer look
at how Indigenous lands were conceptualized as legally vacant is helpful in this regard.

Property law from England was not simply imported to the colony, but rather, “modern
property laws emerged along with and through colonial modes of appropriation.”%? But again,
this is not merely about property, but how racial subjects and modern property law are co-
produced; i.e., what Brenna Bhandar calls the “identity-property nexus.”>* While the granting of
property ownership may have had “divine origins,”®>* John Locke also made it thoroughly
racialized.® It was understood that within the “state of nature” all property belonged to “the
commons” (i.e., endowed by God to all mankind). The way property moved from the commons
to individual possession was through labour. The “role of labour in transforming nature into
property was a task [also] commanded by God.”%>¢ But, the fype of labour was “defined solely in
terms of the use of land for agricultural purposes.”®>” Land that was not “improved” in this
precise way, which again, resulted in individual ownership, was deemed a “waste” or
“wasteland”. And, in a circular sort of fashion, those who didn’t “improve” the earth in this

particular way were deemed to be “less than human beings” (or at the very least, less

648 Ibid. at 3-4.

649 Bhandar, Colonial Lives of Property at 161. The idea here is that sovereignty claims can be made, but it is also necessary to cement those claims and to actualize them by
moving people into those lands being claimed.

650 John Locke, Second Treatise on Government (1690), ed. by C.B. Macpherson (Indianapolis: Hackett Publishing, 1980).

651 The concept of first possession dates back, in general, to Roman Law. See Mackey, Unsettled Expectations at 44-45 for more discussion on this point.

652 Bhandar, Colonial Lives of Property at 3.

653 Ibid. at 8 and 30.

654 Mackey, Unsettled Expectations at 50-52.

655 Bhandar, Colonial Lives of Property at 49. Bhandar also discusses the role William Petty had in setting the stage for the work of Locke, see ibid. at 39-44 in that regard.
656 Mackey, Unsettled Expectations at 50.

657 Bhandar, Colonial Lives of Property at 48.
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civilized).®>® Again, my central point is that, like sovereignty, the modern concept of property
was created in direct opposition to (i.e., meant to exclude)®® Indigenous peoples, governance,
and ways of relating to land, while also deeming them inferior.

These types of theorizations provided “justification” for broad sovereignty claims, which
then need to be actualized and continually reinforced.®®® Property, again, plays a central role. In
British Columbia, for example, the Torrens system erases and deems irrelevant all prior
relationships with those lands, affixing fee-simple ownership to that which is registered in the
Land Title Office, despite the fact that the fee-simple ownership in question originated in unjust
dispossession.®! At a basic level, property is meant to create certainty, or a “settled expectation.”
The average person need not trace their understandings of property and sovereignty back to the
writings of Locke and Hobbes, although, as Mackey argues, “such ideas do have purchase
because they have, over time, become subtly yet deeply infused in common-sense settler
thinking.”®6? These “settled expectations™ are “centuries-long-processes that normalized”

29663

feelings of “settled entitlement to the land taken from Indigenous peoples.”*® In other words,

“settled expectations” are the “taken-for-granted settler frameworks and practices of entitlement
and expectation of ongoing privilege.”%%*

Before moving on a few additional points are helpful. While earlier colonial processes
were premised largely on exclusion, this is less the case today. Rather, contemporary colonial
and assimilative powers work significantly through the inclusion and shaping of Indigenous
perspectives and practices by state processes and discourses, as opposed merely to a process of
exclusion.®®®> Glen Coulthard has persuasively argued that various processes of state recognition
and misrecognition of Indigenous claims within various state processes (Aboriginal rights and

title and co-management agreements are two examples) have actually worked to “reproduce the

very configurations” of colonial power that Indigenous “demands for recognition have

658 Mackey, Unsettled Expectations at 52.

659 During the James Douglas era Indigenous peoples in British Columbia were permitted to pre-empt land and become “owners™ in a manner similar to settlers, although the
requirements for doing so were virtually unattainable. In this case, the process worked more as a form of assimilation than direct exclusion. See C. Harris, Making Native Space at
35-36 for more discussion. This is also a point I will return to.

660 Nadasdy, Sovereignty’s Entailments at 12-13, discusses sovereignty “not as a timeless principle”, but rather, something that must constantly be produced and negotiated. That
is, states such as Canada achieve their sovereignty viz-a-vis the mutual recognition of sovereignty amongst other sovereign states internationally.

661 Bhandar, Colonial Lives of Property, discusses the Torrens system and its origins in her work.

662 Mackey, Unsettled Expectations at 73.

663 Ibid. at 8-9.

664 Ibid. at 11.

665 The depth of this argument cannot be addressed here, although it is thoroughly argued in Coulthard, Red Skin, White Masks.
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historically sought to transcend.”%® While I cannot here account for the structural and subjective
elements involved in this process, Coulthard diagnoses “colonialism as a form of structured
dispossession” that is most foundationally concerned with guaranteeing “ongoing state access to
the land and resources” of Indigenous peoples.®¢’

Briefly returning to the supremacy of Canadian sovereignty as a central “settled
expectation” is helpful in illustrating these points. Through one lens, we might view Aboriginal
law%®8 as increasingly “progressive” over the last several decades. For example, the Supreme
Court of Canada finally recognized Aboriginal title for the Tsilhqot’in.®®® Within that judgement,
the court purported that terra nullius “never applied in Canada.”®’° Yet, as John Borrows notes,
“Canadian law still has terra nullius written all over it.”%’! Consider, how is it that the Crown has
radical and underlying title if we in fact recognize that Indigenous peoples were here first and
that terra nullius does not apply?®’> How did the Crown acquire any title at all beyond merely
asserting sovereignty? The court doesn’t say, it is simply “sovereignty’s alchemy.”®”?

Much of Aboriginal law, its tests and burdens of proof, the Crown’s abilities to infringe
Aboriginal rights, and the very fact that the Crown is the ultimate adjudicator of its own
injustices, are equally “puzzling” unless seen as a continuation of colonialism.5’* We seem to
begin and end with supreme Crown sovereignty and its unquestioned power over Aboriginal
peoples. The overriding presumption is that “Indigenous peoples are already subsumed within

2675

the nation state of Canada’> and the only question that remains is what space “might open up

within the Canadian legal and political landscape for powers of Aboriginal communities.”%7¢
What is removed is Indigenous self-determination®”” and anything that would “throw into

question the background legal, political, and economic framework of the colonial relationship

666 Ibid. at 3.

667 Ibid. at 7.

668 To be clear, I use the term Aboriginal law in reference to the branch of Canadian law that deals with Aboriginal peoples and issues, which is quite distinct from Indigenous
law, which I use to discuss Indigenous peoples own systems of law and governance and the ways in which they flow from Indigenous worldviews and lifeways.

669 Tsilhgot’in Nation v. British Columbia 2014 SCC 44.

670 Ibid. at para. 69.

671 John Borrows, “The Durability of Terra Nullius: Tsilhqot’in Nation v. British Columbia (2015) UBC Law Review Vol 48:3 701 at 702.

672 See ibid. for a more in-depth analysis of the case.

673 John Borrows made very similar observations regarding the Delgamuukw case. See John Borrows, “Sovereignty’s Alchemy: An Analysis of Delgamuukw v. British
Columbia” Osgoode Hall Law Journal 37:3 (1999): 537-596.

674 See Christie, Canadian Law and Indigenous Self-Determination for a much more robust analysis of what he refers to as the “puzzles” of Canadian Aboriginal law.
675 Ibid. at 126.

676 Ibid. at 122.

677 Ibid.
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itself.”%’8 However, this subsumption and background framework is, of course, the very thing
Indigenous peoples have resisted all along. It is colonialism and imperialism. To that end, in
moving through our analysis of the dispossession of EEL,TOS we should certainly ask to what
extent might an Aboriginal Title and Treaty case for EEL,TOS actually function to undermine

the foundations of colonialism?

2.1.2. Climate Crisis
Briefly, these critiques of sovereignty and property, and the theorizations and ideologies that
underlie them, are not only relevant because of their role in the dispossession of Indigenous
peoples, but also because of their role in climate crisis. I discussed climate crisis at greater
lengths in the last chapter. However, it is important to recall that colonialism and climate crisis
are intricately entwined, with climate crisis being the manifestation of harms brought on by a
global web of relationships, ideologies, and actions, including those which underlie and flow
through the concepts of sovereignty and property.

Sovereignty and property sought to erase and replace Indigenous ways of relating to land,
but also to access Indigenous lands and resources so as to open them up to emerging
capitalism.®” Aside from property’s role in colonialism, private property is also a central pillar
of capitalism. That is, land becomes increasingly abstracted, commoditized, and fungible in a
way that all other moveable property already was.%®° This is relevant because climate crisis and
capitalism are intimately linked as we see an exponential rise in carbon emissions alongside the
global reach of capitalist relations in the late 1700°s.°3! It would, again, be impossible to reiterate
Marxist and political ecologist’s critiques of capitalism within this chapter. For example,
capitalism’s inherent need for exponential growth is certainly a foundational problem.%®? Here,
however, the most relevant consideration to recall is capitalism’s externalization of nature and
then its relevance for imagining alternatives.

I have emphasized that capitalism should not be seen as merely an economic system.

Capitalism, like colonialism, is better seen as a relational dynamic, and in that vein, can be

678 Coulthard, Red Skin, White Masks at 41.

679 A central strategy of capitalism in creating surplus-value and meeting its need for exponential growth is extending its reach and constantly bringing new spaces and places
within its orbit and logic.

680 Bhandar, Colonial Lives of Property at 88-89.

681 See Malm, Fossil Capital for an in-depth analysis.

682 Refer to my previous chapter and Harvey, Seventeen Contradictions for more.
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thought of as a “way of organizing nature.”*®> While traditional Marxist critiques tend to focus
on the exploitation of the proletariat, political ecologists writing from Marxist roots tend to focus
more centrally on capitalism’s appropriation of nature. That is, the tendency to see nature as a
store of resources and to compel nature “to work harder and harder — for free, or at a very low
cost.”%®* In order to do this, capitalism uses the Nature / Society binary we saw at work above in
theorizing sovereignty. Nature is viewed as “external” to society (i.e., that society is somehow
separate and distinct from nature) so as to make it “cheap” and thus open for “appropriation.”
Colonialism has been a massive appropriation of nature.’®> Glen Coulthard’s proclamation that,
“for Indigenous nations to live, capitalism must die” is aimed at how capitalism necessitates the
continued exploitation of Indigenous lands and resources, thus fueling dispossession and
providing enormous tension with Indigenous practices and understandings of land, and
relationships with land.%%

Coulthard’s assertion rings true in a broader sense as well. We are all entangled within the
web of climate crisis. While we may witness local manifestations of climate crisis, the diffuse
and cumulative effects cannot be confined to the actions and practices of one nation or actor. It is
one thing to re-imagine relationships in localized places and instances, but that is not enough.
This is because each of these places are necessarily entangled in global climate crisis. The fact is
that Earth’s systems are strained by human action at a global level. It is, therefore, quite another
thing to embark on creating the deep and extensive changes needed to meaningfully address
climate crisis. So, while we can now move on to examining the more local process of
dispossession as it relates to EEL, TOS, it is essential to keep these broader brush strokes in mind

throughout.

3. Dispossession of LEL,TOS
For over 150 years EEL,TOS has been in private ownership and subject to harm. Understanding
the nature of this impact is the first step in working toward healthier relationships and

coexistence in place. Unfortunately, EEL,TOS has a long and troubling history, including

683 Moore, Capitalism in the Web of Life at 2.

684 Ibid. at 13. Moore refers to this as capitalism’s “Cheap Nature” strategy (or the Four Cheaps). Consider, using the atmosphere as a garbage dump, or the vast amount of time it
takes the Earth to transform decomposing organic materials into what we call (through a capitalist lens) fossil fuels.

685 Coulthard, Red Skin, White Masks explores the link between capitalism and colonialism.

686 Ibid. at 170-173. Indigenous resistances to the Dakota Access Pipeline, the Trans Mountain Pipeline, the Coast Gas Link Project, to name a few, are all illustrative of this deep

tension.

159



decades of environmental degradation from industrial waste. While the current owner, Craig
McCaw, has generally maintained a more ecological approach to developing the island, the right
of exclusion within fee-simple ownership clashes with WSANEC culture and beliefs insofar as
that private (and exclusionary) ownership only works to perpetuate the harm that arises in
specific connection to the dispossession and inaccessibility of the island to the WSANEC people.
In exploring the long and complex history of EEL,TOS for the purposes of this section, I will
begin with the period leading up to the assertion of British sovereignty, the signing of the
Douglas Treaty in 1852, and the early reserve creation and land policy of the time.®®” From there,

more recent and specific reference to EEL,TOS can be made.

3.1. Sovereignty Claims, the Douglas Treaties, and Indian Reserves
Mercantile capitalism arrived in what is now British Columbia prior to any form of settler-
colonialism.®%® As Paul Tennant writes, “for seventy years after the first white contact (of Juan
Pérez Hernandez in 1774) the fur trade between Indians and Europeans developed without any
formal colonial control.”®® Prior to the signing of the Oregon Treaty of 1846 between the United
Kingdom and the United States, all lands west of the Rocky Mountains were considered a free
trade area and in terms of sovereignty, a “disputed territory.”®® This “disputed territory”
included all of Vancouver Island, and obviously WSANEC territory (the Saanich Peninsula,
Southern Gulf Islands and parts of the San Juan Islands). During this time the fur trade in the
Pacific Northwest came to be dominated by the Hudson’s Bay Company (HBC),*! and in 1838
the Imperial Crown granted exclusive trade with the Indians of the north-west coast to the

HBC.%? After the Oregon Treaty of 1846, Vancouver Island, and the mainland north of the 49th

687 The history of the Indian Land Question and the colonization of British Columbia has been written on in much more detail than I will apply here. See, for example, C. Harris,
Making Native Space; Paul Tennant, Aboriginal Peoples and Politics: The Indian Land Question in British Columbia, 1849-1989 (Vancouver: UBC Press, 1990) [Tennant, Indian
Land Question); Doug Harris, Landing Native Fisheries; Wilson Duff, The Indian History of British Columbia: The Impact of the White Man (Victoria: Royal BC Museum, 1997);
Robin Fisher, Contact and Conflict: Indian-European Relations in British Columbia, 1774-1890 (2nd edition) (Vancouver, UBC Press, 1992); and Robert Cail, Land, Man, and the
Law: The Disposal of Crown Lands in British Columbia, 1871-1913 (Vancouver: UBC Press, 1974).

688 Rennie Warburton & Stephen Scott, “The Fur Trade and Early Capitalist Development in British Columbia” The Canadian Journal of Native Studies V, 1(1985):27-46.

689 Tennant, Indian Land Question at 17.

690 The dispute was between the United Kingdom and The United States for sovereignty over the area known as the Oregon Territory. Neil Vallance also notes, however, that “no
joint administration was set up to govern the Oregon Territory or its native inhabitants. Under this arrangement, Indigenous, British, and American residents managed to co-exist
for twenty-eight years” (Neil Vallance, Sharing The Land: The Formation of the Vancouver Island (or ‘Douglas’) Treaties of 1850-1854 in Historical, Legal and Comparative
Context (PhD Dissertation, University of Victoria, Faculty of Law, 2015) [Vallance, Sharing The Land] at 60-61.

691 Ibid. at 61.

692 Her Majesty the Queen in the right of British Columbia, Response to Civil Claim, Supreme Court of British Columbia, Victoria Registry, Court File No. VIC-S-S-180772
(Filed: 1 May 2018) [HMQBC, “Response to Civil Claim”] at 6.
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parallel, came under the sovereignty of the British Imperial Crown.%3

The Oregon Treaty makes
no mention of the Indigenous peoples of the area, but was seen as settling the sovereignty
question and leaving the British Crown “free to make proprietary grants within its new
territories.”®* Three years later, in 1849, the Imperial Crown did just that, granting to HBC all
lands of Vancouver Island for the “maintenance of peace, justice and good order, the
advancement of colonization, the promotion and encouragement of trade and commerce, and the
protection and welfare of the native Indians.”®> Such was “the creation of the proprietary colony
of Vancouver Island.”®® Up to this point, Natives and Europeans were not competing for
lands.®7 A colony on the mainland (the colony of British Columbia) would not be established
until 1858,5%8 with the mainland and Vancouver Island colonies being merged into a single
colony of British Columbia in 1866.5%° British Columbia would not join Canada, thereby
becoming a province, until 1871.

Along with the introduction of common law to the colony of Vancouver Island, the
creation of a settler-colony also necessitated the freeing up of land for that settlement. “Colonists
would expect to own land in fee simple. Their ownership of land would depend, in turn, on the
Crown’s prior sovereign rights, and on a system whereby land was allocated and surveyed.””%
To begin, this duty fell principally on Sir James Douglas, chief factor of HBC and later governor
of Vancouver Island (1851) and British Columbia (1858), who was instructed to purchase Indian
lands in the area.”®! In regard to the first instructions Douglas received, “Archibald Barclay, the
secretary of the [HBC] Company, wrote from London outlining the general principles which the
Governor and Committee authorized Douglas to adopt in treating with the Indian tribes.”’%? He

wrote:

693 The Oregon Treaty, United States and United Kingdom, 15 June 1846.

694 C. Harris, Making Native Space at 15.

695 HMQBC, “Response to Civil Claim” at 6. Also see Richard Mackie, “The Colonization of Vancouver Island, 1849-1851”, BC Studies, no. 96, (Winter) 1992-93 at 6.

696 C. Harris, Making Native Space at xviii.

697 Ibid. Tennant, Indian Land Question at 17 also writes: “Between 1774 and 1849 nothing occurred that can reasonably be regarded as having affected aboriginal title in British
Columbia. The trading companies did build fortified posts, but the few Whites were everywhere vastly outnumbered, and the companies did not seek to intrude directly into the life
or politics of the Indians. Control over Indian societies and Indian lands thus “remained in Indian hands” [footnotes omitted].

698 This was principally done in response to the gold rush and influx of settlers through the region, and the need for control.

699 Tennant, Indian Land Question at 17.

700 C. Harris, Making Native Space at 17.

701 “An Act to Provide for the Administration of Justice in Vancouver’s Island” (Brought from the Lords 5 July 1849) Ordered, by the House of Commons, to be printed, 5 July
1849. Cited in Mackie, Unsettled Expectations at 7. See also Wilson Duff, “The Fort Victoria Treaties”, BC Studies 3 (Fall 1969) 3 [Duff, “Fort Victoria Treaties”] for more on
James Douglas and his approach to the Fort Victoria Treaties.

702 Duff, “Fort Victoria Treaties” at 6. See also HMQBC, “Response to Civil Claim” at 7.

161



With respect to the rights of the natives, you will have to confer with the
Chiefs of the tribes on that subject; and in your negotiations with them you are
to consider the natives as the rightful possessors of such lands only as they
occupied by cultivation, or had houses built on, at the time when the island
came under the undivided sovereignty of Great Britain in 1846. All other land
is to be regarded as waste, and applicable to the purposes of colonization.”’%3

Based on these instructions Douglas set out to purchase lands on Vancouver Island prior
to settlement, eventually amounting to 14 treaties on Vancouver Island.”** Here I pause to make
two points. First, that (at least initially) under the Douglas system some notion of Aboriginal
title, or Indigenous ownership of the land, was accepted, something that later administrators
would deny outright and that British Columbia, as a province, would strongly reject and counter
for years to come.”®® Aside from comprising the small number of historical treaties present in
British Columbia,’*® the Douglas treaties can be read as standing as “unequivocal recognition of
aboriginal title.”’%7 Yet, the foundations of Barclay’s instructions to Douglas are clearly
problematic and thoroughly colonial. “Douglas in fact departed from those instructions” but the
logic was pervasive.’"

It is clear that the notion of “property” underlying these negotiations is being informed in
a Lockeian way, in which not just labour, but a particular type of “civilized labour”, is the
requirement for any type of claim to land. As WSANEC we cultivated numerous camus fields
throughout our territory, but the “civilized” cultivation Barclay portrays in his letter to Douglas
is based solely on a Eurocentric understanding of agriculture and “improvement”. Everything
outside that conception is to be deemed “waste”. In other words, “nature” or “the commons” is
not being used as it should and, within this logic, is free for the taking.

In addition to cultivation, Barclay also references land with “houses built on” it.

WSANEQ, in line with our governance structure, which was focused around the 13 moons of the

703 Randy Bouchard & Dorothy Kennedy, “An Ethnographic Examination of the First Nations” Land Use of the area of Potential Selection: Pacific Marine Heritage Legacy™
paper prepared for Professional and Technical Services Department of Canadian Heritage (31 March 1996) [Bouchard & Kennedy, “Ethnographic Examination™] at 26.

704 These treaties are principally based around southern Vancouver Island and comprise less than 3 percent of the land area of Vancouver Island (C. Harris, Making Native Space
at 21). For more on these treaties in general, see Peter Cook, et. al., eds., To Share, Not Surrender: Indigenous and Settler Visions of Treaty Making in the Colonies of Vancouver
Island and British Columbia (Vancouver: UBC Press, 2022).

705 James Douglas’ land policy seems to have shifted by the time the mainland colony of British Columbia was created, and subsequent administrators, such as Joseph Trutch and
Peter O’Reilly, firmly denied Indigenous title and prior ownership. The Province of British Columbia also strongly rejected the applicability of the Royal Proclamation of 1763 to
British Columbia.

706 The western boundary of Treaty 8 also extends into what is now British Columbia.

707 Tennant, Indian Land Question at 20.

708 Ibid. at 20.
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WSANEC calendar,’ moved throughout our territory and various village sites, bringing the
boards of our housing along with us for use.”! While winter village sites would have appeared
more permanent to European eyes, such a narrow understanding of village sites is inadequate.
The temporary village site, KELJLEWEL, on the northern tip of EEL, TOS, is one such village
site that was not considered within the narrow lens adopted in this process. The Eurocentric view
of “the natives as the rightful possessors of such lands only as they occupied by cultivation, or
had houses built on” is a clear mechanisms through which WSANEC claims and relationship to
land, and thus WSANEC governance structures, were delegitimized and deeply infringed.

Nonetheless, in May of 1850 Douglas began to make treaties in the colony through nine
separate agreements with Indigenous groups around Fort Victoria and along the Strait of Juan de
Fuca.”!! These agreements were oral, with Douglas having “the chiefs indicate their approval at
the foot of a blank sheet of paper.”’!? Approval was marked by an ‘x’ (all in the same hand) next
to each name.”!® Douglas then wrote to Barclay to request wording for the agreements, which
was added at a later date.”'* The wording that came was based on that used by “the New Zealand
Company in purchasing land from the Maori.””!® While the wording reflects an intention of the
Imperial Crown of extinguishing title, Douglas was also meant to be guided by “principles
established in New Zealand, where the native residents were granted rights to those lands under
cultivation in addition to their right to hunt and fish in the customary manner.”7!6

After these original nine treaties, centered primarily around Fort Victoria, Douglas
entered two similar agreements in 1851 with the Kwagiulth at the north end of Vancouver Island,

where HBC was developing coal deposits,”'? and in 1852, two additional treaties with WSANEC

709 Claxton & Elliott, Saanich Year.

710 Richling, The WSANEC at 31.

711 C. Harris, Making Native Space at 19.

712 Tennant, Indian Land Question at 19.

713 Duff, “Fort Victoria Treaties”.

714 This communication is provided in full in Arnett, Terror of the Coast . Also, for a record of these types of communications see Papers Connected with the Indian Land
Question 1850-19875 (Victoria: Printed by Richard Wolfenden, Government Printer, and the Government Printing Office, James Bay, 1875).

715 Tennant, Indian Land Question at 19.

716 Ibid. Also note that James Douglas previously wrote to HBC with his own recommendations. He wrote: “Some arrangement should be made as soon as possible with the
notice Tribes for the purchase of their lands and I would recommend payment being made in the shape of an annual allowance instead of the whole sum being given at one time;
they will thus derive a permanent benefit from the sale of their lands and the Colony will have a degree of security from their future good behaviour. I would also strongly
recommend, equally as a measure of justice, and from a regard to the future peace of the colony, that the Indians Fisheries, Village Sites and Fields, should be reserved for their
benefit and fully secured to them by law” (HMQBC, “Response to Civil Claim” at 7). For more on the Treaty of Waitangi, and more particularly modern treaty remedies, including
granting legal personality to the environment (to be discussed in more detail in the next chapter), see Jacinta Ruru, “A Treaty in Another Context: Creating Reimagined Treaty
Relationships in Aotearoa New Zealand” in John Borrows & Michael Coyle, eds., The Right Relationship: Reimagining the Implementation of Historical Treaties (Toronto: UTP,
2017) [Ruru, “Treaty in Another Context™].

717 C. Harris, Making Native Space at 19.
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on the Saanich Peninsula (the South Saanich and North Saanich Treaties), “where a steam
sawmill company (in which Douglas was an investor) was contemplating operations.””! In 1854
one final agreement was made at Nanaimo, where HBC was contemplating development of
another coal deposit.”!® After 1854 Douglas ceased entering into treaties on Vancouver Island,
and on the mainland arranged no treaties at all.”?° While these Treaties were entered into by the
HBC, the HBC did so as an instrument of the Imperial Crown, and as such, the Supreme Court of
Canada has ruled that they are in fact enforceable Treaties.”?! The written version of these
Treaties states that:

The condition of our understanding of this sale is this that our village sites
and enclosed fields are to be kept for our own use, for the use of our
children, and for those who may follow after us, and the lands shall be
properly surveyed hereafter; it is understood however, that the land itself,
with these small exceptions, becomes the entire property of the white
people for ever, it is also understood that we are at liberty to hunt over the
unoccupied lands, and to carry on our fisheries as formerly.”??

Payment in consideration of these Treaties was made by “four bundles of blankets.”’??

A number of court cases have since added some clarity to the seemingly broad scope of
the promises made in the Treaty. R. v. Bartleman addressed the right to “hunt over the
unoccupied land.”’?* The court ruled that Bartleman was permitted to hunt over all unoccupied
lands within WSANEC territory, not just those lands expressly mentioned in the written text of
the Treaty.”?® The court in R. v. Morris further confirmed that the Treaty protected the right to
hunt “as formerly”, even when the hunting techniques used would normally be prohibited under

the Wildlife Act.”*® Interestingly, the lands in which Bartleman hunted out of season were

718 Ibid.

719 Ibid.

720 Tennant, Indian Land Question at 26.

721 Regina v. White and Bob (1964), 50 DLR (2d) 613 (BCCA), aff’d (1966), 52 DLR (2d) 481 (SCC).

722 Saanich Tribe — South Saanich, “Conveyance of Land to Hudson’s Bay Company by Indian Tribes” in Papers Connected with the Indian Land Question 1850-1875 (Victoria:
Printed by Richard Wolfenden, Government Printer, and the Government Printing Office, James Bay, 1875) [“Douglas Treaty, 1852”]. Note that the South Saanich and North
Saanich Treaties have identical wording, except for the description of lands which they cover.

723 The Attorney General of Canada, Response To Civil Claim, Supreme Court of British Columbia, Victoria Registry, Court File No. VIC-S-S-180427 (Filed: 14 May 2018)
[AGC, “Response to Civil Claim”]. Note that Canada also filed an Amended Response to Civil Claim (The Attorney General of Canada, Amended Response To Civil Claim,
Supreme Court of British Columbia, Victoria Registry, Court File No. VIC-S-S-180427 (Filed: 25 July 2018) [AGC, “Amended Response to Civil Claim”].

724 R. v. Bartleman [1984] 55 B.C.L.R. 78 (B.C.C.A.) [R.v. Bartleman].

725 Ibid.

726 R. v. Morris [2006] 2 S.C.R. 915. Specifically, this case involved hunting at night with the use of a lamp.
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privately owned, although still fell within the meaning of “unoccupied lands”. Unoccupied lands
in WSANEC territory continue to shrink, meaning that our rights are continually reduced.

In Claxton v. Saanichton Bay Marina Ltd. the court turned to the right “to carry on our
fishery as formerly”.”?” In this case the Tsawout First Nation was able to obtain a permanent
injunction against the creation of a marina in Saanichton Bay in that it would derogate the
WSANEC fishery and thus the right to fish as formerly. It seems simple enough that a right to
fish as formerly, if it is to have any meaning and substance at all, requires the ability to carry out
that fishery, including the existence and maintenance of a healthy and sustainable fishery.”?® Like
mentioned above in regard to R. v. Bartleman and the continual shrinking of unoccupied lands,
salmon stocks are largely decimated, the shell fish fishery is almost always closed due to
pollution, and the Department of Fisheries and Oceans continues to operate in a way that give
little serious consideration to these issues or their impacts on WSANEC inherent and treaty
rights.

Despite the above caselaw, until Tsawout’s current claim for James Island, there has not been
a case that attempts to clarify the right to “our village sites and enclosed fields” within the
wording of the Treaty. Again, since the time of the treaty, the WSANEC land base has continued
to shrink through dispossession. While sovereignty had been “settled” by the Oregon Treaty, and
a number of treaties had been created, in the early 1850’s “there were only a handful of whites
on Vancouver Island, and there was no reason for Natives to think that their own land uses were
threatened by these few outsiders.”’> What had happened, though, was that the Douglas treaties
opened up the agricultural land settlement that Douglas required, while also meeting the terms of
the HBC grant.”*° Control of this process had often been backed by “carefully choreographed
display of violence, of which Douglas was a master.”’*! What was left, for Douglas, then, in
entrenching control of this territory was the implementation of “the other two elements of his

system: Indian reserves and Indian land pre-emption.”’3?

727 Claxton v. Saanichton Bay Marina Ltd. (1989) 36 B.C.L.R. (2d) 79 (B.C.C.A.).

728 1 will return to the marine component of WSANEC territory in the next chapter, and make connection back to reserves and the work of D. Harris, Landing Native Fisheries.
729 C. Harris, Making Native Space at 24. Note that Tennant, Indian Land Question at 20 gives the following estimate: “by 1852 fewer than five hundred Britons had emigrated to
the Island colony, and about thirty had made some move to acquire land.” Regardless, Indigenous populations far outnumbered settler populations.

730 C. Harris, Making Native Space Harris at 21.

731 C. Harris, Making Native Space at 22.

732 Tennant, Indian Land Question at 31.
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Policies around reserve creation throughout British Columbia are best understood through
reading the legal historians who have already undertaken this work.”3* Generally speaking, the
four reserves Douglas established in WSANEC were amongst the earliest in British Columbia
given their proximity to Fort Victoria.”** While Douglas’ approach to reserves and the land
question differed on the mainland as compared to his early years on Vancouver Island, it is also
the case that subsequent policies and administrators followed an even more racialized and
subsequently restrictive allocation policy, which outright denied any Indigenous ownership or
rights to land. Some of the broader processes of reserve creation in British Columbia, including
the Joint Indian Reserve Commission and the McKenna-McBride Commission, will be discussed
more directly in specific relation to the arguments made in pleadings for the court action
regarding EEL,TOS.

The final general point to be made on Douglas’ reserve and land policy relates to the issue of
pre-emption. “The ability to occupy and farm vacant unowned land as the first step in obtaining
eventual ownership of it, that is, to pre-empt it, was a major aspect of white settlement on both
the Island and the Mainland. Indeed, the ability of an enterprising individual to obtain free farm
land and make it his own through his own labour was central to the white immigrant dream
throughout North America.”’*> What was unique about Douglas’ land policy was that Indians
could also pre-empt land, although even when permissible it remained largely unattainable for
those who might choose to.”*® Douglas’ approach was therefore two pronged — remove the

37 or induce them into giving up traditional ways (in other

Indians and place them onto reserves,
words, an assimilationist and civilizing agenda).”*8

While the Imperial British Crown may have at first had some notion of protecting some
interests of the Indigenous populations in what is now British Columbia,’? by the time British

Columbia joined confederation in 1871 the stage was set for tension between the provincial and

733 See particularly C. Harris, Making Native Space and D. Harris, Landing Native Fisheries.

734 See C. Harris, Making Native Space at Appendix I for a table illustrating the reserves of British Columbia, their size, when they were created, and who created them.

735 Tennant, Indian Land Question at 34.

736 See C. Harris, Making Native Space at 36 for requirements. This ability was terminated in 1866 (Tennant, Indian Land Question at 41).

737 C. Harris, Making Native Space at 17 writes: “[Native peoples] were spread across the land, and if colonization were to proceed, they had to be got out of the way. Settler
would have to know that their title was secure and that they could keep Native people of their newly acquired properties.”

738 “Widespread Indian pre-emption could occur only if many Indians were willing to give up traditional ways, to live in solitary families, to become farmers, and to forget
aboriginal title. Pre-emption would be a process drawing out those Indians most amenable to assimilation and to co-operation with Whites” (Tennant, Indian Land Question at 35).
739 See, for example, George R, Proclamation, 7 October 1763, reprinted in RSC 1985, App II, No. 1 [Royal Proclamation 1763]. The Province of BC rejected that the Royal

Proclamation 1763 had any application to British Columbia (Tennant, Indian Land Question at 11).
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federal governments on the issue of Indigenous land rights and reserve land allocation.” The
province would not convey title of Indian reserves to the federal government (a promise made
upon entering Confederation) until 1938 (67 years later).”*! In fact, during that time the province
actively hindered and undermined protections of Indians and Indian land, something the federal
government did little to push back against.”*? As we will see in the pleadings regarding the claim
for LEL,TOS, the province continues to take the more troubling position.

Prior to discussing that court action in greater detail, for proper context we must first take a

more detailed look at the specific history on EEL,TOS.

4. History and the Harm to LEL,TOS

LEL,TOS has had a long and unique history. In 1854 it was named James Island, after Sir James
Douglas, Governor of Vancouver Island.”* In December of 1874 the Scottish family Munro
purchased 201 acres and settled James Island.”** The family farmed the island until 1910. In
1907, Sir Richard McBride, premier of British Columbia, established a private hunting club on
the island. Various foreign species were imported for this purpose, most notably the fallow deer
that still occupy the general area today.”*

Between approximately 1904-05 local First Nations were ordered to vacate James Island
in anticipation of building a planned munitions plant.”*® In 1915 the island changed ownership
when Canadian Explosives Ltd. purchased 330 acres of the island.”’ Prior to 1915, the Victoria
Chemical Co. and the Nichols Chemical Co. were manufacturing nitro-glycerin in both Victoria
and Nanaimo. Local residents were becoming increasingly annoyed with the heavy pollution and

dangerous works. In response, both plants were closed and the companies amalgamated into

Canadian Explosives Ltd. (CEL). CEL then proceeded to establish the “largest powder

740 British Columbia Terms of Union (UK), 1871, reprinted in RSC 1985, App I, No. 10 [“BC Terms of Union”] (See https://www.justice.gc.ca/eng/rp-pr/csj-
sjc/constitution/lawreg-loireg/p1t41.html). Under the Distribution of Legislative Powers the federal government, by way of Constitution Act, 1867 (UK), 30 & 31 Vict,, c. 3,
5.19(24) reprinted in RSC 1985, App 11, No. 5 are to have jurisdiction over “Indians and lands reserved for Indians.” C. Harris, Making Native Space at xxvii: “By the 1871 terms
of union, Native peoples in the new province became a federal responsibility and land a provincial one, a division that laid the basis for a great deal of federal-provincial wrangling
over reserve land allocation.”

741 Tennant, Indian Land Question at 114.

742 See ibid. as well as C. Harris, Making Native Space for much more discussion on this point.

743 Bond, James Island at 10.

744 Ibid. at 9.

745 Ibid. at 11. Importing foreign species is damaging to the natural ecology of the island.

746 Susan Chung, “An Island Under Question” The Times Colonist (2 December 1996) Al from Sidney Archives, Vertical File Subject: James Island [Chung, “An Island Under
Question™].

747 Bond, James Island at 11.
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manufacturing plant in Canada on James Island.”’*® One reason for the move to James Island
was mitigating the negative impacts the factory would have had on the private owners and
citizens of Victoria and Nanaimo.”® However, the impact this move had on the local First
Nations was not (and is still not) mitigated in the same way.

Once industrial development was underway, the island grew enormously in terms of
population and development. At one point more than 1,200 people lived on the island (many in
tents to begin with). Eventually, the village on the island would have its own local store, proper
sidewalks, cinema, bowling alley, school, post office, railway, housing units, and even a
Chinatown. At the peak of its production, the dynamite factory on the island produced 2 million
pounds of TNT monthly. Over the period of World War I the factory produced 35 million
pounds of explosives to aid the war effort.”>° In the event of an accident, this amount of
explosives would have been enough to demolish not only the island, but the peninsula and
Victoria as well. While such an accident was avoided, severe contamination of the island was
not.

After the war, a significant percentage of the population left the island. Eventually, in
1961 CEL closed the village, leaving most residents to move their houses by barge to new
locations. In 1977 timber rights on the island were granted to J. Langdon Logging. In one year
the company harvested over one million board feet of Douglas fir, hemlock, balsam and red
cedar.”>! Certainly, clear-cutting portions of the island would have been detrimental to its
ecological integrity and was something WSANEC people clearly view as inconsistent with our
obligations to TETACES. Regardless, the dynamite plant continued to operate up until 1978, and
in 1979 was demolished.”>? A subsidiary company of CEL would continue to manufacture nitro-
carbo-nitrates on the island until 1985.

When CEL left the island they did virtually no clean up, leaving James Island

significantly contaminated. The island was left with “large quantities of contaminated soil, heavy

748 Ibid. at 12.

749 Ibid. at 13.

750 Ibid. at 16-28. Also see Ken Hancock & Gary Steeves, “The James Island Issue: A Solution For An Ill-Treated Island?” Island Tides (4 October 2007) at 8 from Sidney
Archives, Vertical File Subject: James Island [Hancock & Steeves, “A Solution For An Ill-Treated Island”]. Ken Hancock and Gary Steeves are Trustees on the North Pender
Island Local Trust Committee (LTC). The LTC seeks to protect the ecological integrity of several local islands, now including James Island.

751 Bond, James Island at 54.

752 As will be briefly discussed later, the word “demolished” is very appropriate for the actions taken in closing the plant. Little effort appears to have been given to clean up. My
grandfather used to work on the island and has told me that the rail cars that were at one time used to transport dynamite to the shipping dock were simply driven off the rails into

the ocean. In her book, Bond, James Island, Bea Bond notes that the wooden building were simply “torched” at this time.
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fuel oil storage tanks, crates of buried explosives and other remnants of seven decades of
industrial use.””>3 In the late 1970’s, federal fisheries officials granted CEL permission to dump
6,000 cubic meters of soil contaminated with lead, mercury and other residues into the ocean off
the west coast of Vancouver Island.”*

Without question, the unfettered contamination and degradation associated with the
industrial use of James Island is something completely offensive to the WSANEC legal tradition.
Drawing on the story of TETACES (‘Relatives of the Deep’), as WSANEC people we view
ourselves as stewards of the land, and we have to understand the harm to both EEL, TOS and the
WSANEC people through that lens. The harm extends beyond the physical (although that was
immense) to include damage to WSANEC culture, beliefs, and legal system. Despite this fact,
plans to further develop James Island once again arose in 1988.

In 1988 James Island was sold to Pacific Parkland Properties (PPP). In purchasing the
land PPP envisioned James Island as a world-class golf resort. Jack Nicklaus (the premier course
designer in North America) was brought in to develop the course. Reid Topp, PPP’s managing
director, was quoted as saying: “We want the top course in North America. There are no
parameters [on the design]. What [Jack Nicklaus] wants, he gets.””>> Certainly a design with no
parameters is troubling on an island with archeologically sensitive material (including a
temporary village site, shell midden and burial ground). It also pays no attention to the agency of
LEL,TOS herself. Aside from the 18-hole golf course, plans for the resort also included a 64,000
square foot clubhouse, 210 residential lots, a public marina, public swimming pool and tennis
court, restaurant, paved roads, and a ferry system to transport golfers.”>®

WSANEC people were not the only group concerned with a development of this
magnitude on James Island. In response to these development plans, the North Pender Island
Local Trust Committee (North Pender LTC) stepped in to protect James Island’s sensitive

environmental qualities and species.”” The island is home to several rare species. It is one of the

753 Ken Hancock & Gary Steeves, “The “James Island Issue”: A Local Trustee’s Perspective” from Sidney Archives, Vertical File Subject: James Island [Hancock & Steeves, “A
Local Trustee’s Perspective”].

754 Bill Smith, “They’re one step closer to ‘paradise’: James Island soil, water checks planned” The Times Colonist (15 September 1990) B11 from Sidney Archives, Vertical File
Subject: James Island.

755 Girard Hengen, “Golden Bear makes the rounds on James Island course” The Review (13 November 1991) A25 from Sidney Archives, Vertical File Subject: James Island.
756 Hancock & Steeves, “A Solution For An Ill-Treated Island” and Hancock & Steeves, “A Local Trustee’s Perspective”.

757 “Islands Trust is a special purpose government mandated to preserve and protect over 450 islands in the Salish Sea” (Islands Trust, “Overview of Islands Trust” website at
https://islandstrust.bc.ca/about-us/overview-of-islands-trust/). Islands Trust was created in 1974 by the Government of British Columbia through enacting the Islands Trust Act
[RCBC 1996] c. 239. Islands Trust is broken up into a number of different Local Trust Areas, one of which is the North Pender Local Trust Area. EEL,TOS (or James Island) falls

within the North Pender Local Trust Area. In terms of governance, each Local Trust Area elects two representatives to sit on the Islands Trust Council. The Islands Trust Council
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few locations where the common nighthawk, a threatened species according to the Committee on
the Status of Endangered Wildlife in Canada, can safely nest. Additionally, the yellow sand
verbena, a rare flower existing in only a few micro-ecosystems, as well as the yellow sand
verbena moth, a moth which eats only the nectar from the flower, are found on James Island. The
contorted-pod evening primrose is federally listed as endangered, and is found in only five other
places in the world - James Island having the largest population. The graceful arrow-grass is
provincially red-listed, and the extremely rare Edward’s beach moth (which only exists in a few
locations on the Pacific coast), are also both located on the island.”>® In an attempt to protect
these species, the North Pender LTC implemented new land use by-laws. The sensitive areas
were set aside as public parks. Since such time there has been debate over whether the lands
should be protected as parks (which could potentially threaten the species through allowing too
much human interaction) or conservation (which would prohibit human access).”>®

The cost of rehabilitating the island, given the decades of industrial use, proved too costly
for PPP and plans for the development were abandoned.”®® In 1994 PPP sold the island to JI
Properties, a company owned by Seattle billionaire Craig McCaw. The following section
illustrates McCaw’s environmental conscience, but also his desire to keep James Island private.
While environmental conservation of the island is admirable as compared to previous devastation
of the island, the conservation covenants provide virtually no access to James Island and are

problematic for the WSANEC people (who strive to remain connected with our traditional

territory).

4.1. The McCaw Era

consists of 26 members, from which the Council will then elect a Chair and three vice-hairs. In addition to the Islands Trust Council, there are Local Trust Committees. Local Trust
Committees are made up of the two locally elected representatives to the Islands Trust Council, along with the Chair or a vice-chair of the Islands Trust Council. This three person
Local Trust Committee takes up local land-use planning within the Local Trust Area. The North Pender Local Trust Committee is this body for the North Pender Local Trust Area
within Islands Trust.

758 Andrew Findlay, “An Island of His Own” Harbour Air Magazine (July 2010) [Findlay, “An Island of His Own”] at 14.

759 A parkland designation, by its nature, provides for public access to the protected area. Parkland is protected for the benefit of the public. Therefore, the general public can
access the park for their enjoyment, interest or education. Land that is subject to a conservation covenant is protected for the quality of the ecological resource. Public access is not
permitted because it would provide undue hardship on the environmentally sensitive area. Conservation and parkland designations each have their own unique benefits. In terms of
James Island, debate centered around which approach was favourable in protecting these rare and environmentally sensitive area. Because high levels of human interaction might
threaten the sensitive ecology and species on James Island, a parkland designation might be costly. However, the land now subject to the conservation covenants were previously
designated as parkland when Pacific Parkland Properties proposed the development of a world-class golf resort. On the other hand, a conservation covenant has the benefit of
better protecting sensitive habitat and species. However, the fact that James Island contains rare ecosystems and species might influence allowing public access. Observation of
these ecosystems and species might not be possible in many other locations.

760 The Ministry of Environment held a covenant which required extensive remediation work to be done.
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Craig McCaw purchased James Island for US$19 million in 1994. McCaw immediately
dedicated his personal finances to removing the large quantities of industrial waste and invasive
species that littered the island as a result of its past uses. More specifically, contaminated soil
was replaced with new clean soil, the large amount of invasive scotch broom and buried oil
storage tanks and explosives were removed, and the female members of the invasive and
rampant fallow deer population were sterilized with an injection to prevent further problems.
McCaw even banned gas-powered vehicles from operating on the island. Aside from the single
fire-truck, only electric vehicles are permitted on the island. In rehabilitating the island, money
has not been an object.”®!

After remediating the island, McCaw has set about realizing his vision of an ‘eco-
paradise’ where like-minded wealthy individuals can enjoy the splendors of nature. McCaw has
been working closely with the North Pender LTC and the Nature Conservancy of Canada
(NCC)%2 to amend by-laws, put protective land covenants in place, and re-zone the island to
better reflect his vision.”®* The residential zoning on the island was decreased from 201 lots to 80
lots, and the commercial zoning was reduced from 377,000 square feet to 35,000 square feet.”%
Approximately 20% of the island has also been set aside for conservation purposes.’s> In moving
toward his vision of an ‘eco-paradise’ retreat, McCaw has made applications to subdivide
portions of the island. Per the Local Government Act a subdivision of this nature would require
McCaw to provide park land on the island in an amount acceptable to the local government.”6
As opposed to dedicating the minimum 5% of the island to parkland, JI Properties has opted to
pay $1.5 million in lieu of the designation.

McCaw also had plans in place to expand the existing marina located in Melanie Bay on

the island. The proposed marina was to be expanded by 0.31ha to meet the larger demands

761 For more discussion on the rehabilitation efforts mentioned above, see Hancock & Steeves, “A Solution For An Ill-Treated Island” and Hancock & Steeves, “A Local
Trustee’s Perspective”. Also see Findlay, “An Island of His Own”.

762 The Nature Conservancy of Canada is a private, non-profit national land conservation organization. The NCC works with various partners in working toward their
conservation goals. See the Nature Conservancy Canada website at https://www.natureconservancy.ca/en/ for more information.

763 The scope of this chapter does not permit a detailed analysis of each of these applications and advancements. For more information refer to Victoria, Islands Trust, James
Island File # NP-RZ-2005.1.

764 Hancock & Steeves, “A Solution For An Ill-Treated Island” and Hancock & Steeves, “A Local Trustee’s Perspective”.

765 See North Pender Island Local Trust Committee Bylaw No. 169, Schedule 3 “Land Use Map” for a map of the zoning for the island.

766 Section 510(1)(a) and (b) of the Local Government Act RSBC 1996, Ch. 323 requires where land is being subdivided that the owner provide park land in an amount acceptable
to the local government (in this case it appears to be a 5% dedication of the land to parkland) or to pay an amount equal to market value of that land in lieu of the dedication. The
section 219 Covenant Agreement between J.I. Properties and North Pender Island Local Trust Committee (10 June 2008) from Victoria, Islands Trust, James Island File # NP-RZ-
2005.1 indicates that JI Properties has chosen to pay cash in lieu of the designation. Presumably the decision to provide cash in lieu of parkland was to maintain privacy and to

promote conservation over access. The Capital Regional District can use this $1.5 million to purchase parkland elsewhere.
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associated with this ‘eco-paradise’.”®” A biological assessment was conducted in connection with
the marina expansion, showing no significant impact on habitat.”®® The expansion has not yet
happened.

Consistent with his vision, McCaw has placed several covenants on the island to protect
its sensitive species and ecology.’®® Notably, one of the covenants is designed to allow access to
the island for educational and research purposes. It was noted above that for some time debate
has centered on whether the sensitive areas of the island are best protected through parkland or
conservation measures. Ultimately, McCaw’s large conservation efforts provided the incentive
necessary to sacrifice public access to the island. While the covenants are admirable in their
protection, each of them is very clear in maintaining complete private ownership and access to
the island.””°

Negotiating the abovementioned educational and research covenant was likely important
to the LTC and NCC due to the rare and fragile flora and fauna located on the island. Under the
covenant the NCC and LTC are each solely responsible for determining the qualifications of
applicants requesting access for education and research purposes. In defining “Educational and
Research Purposes” the covenant stated:

“Educational and Research Purposes” means the purposes of reasonable
and bona fide education and research relating to wildlife and habitat
located upon the Lands and within the Conservation Areas by researchers
and primary, secondary, post-secondary and other students, based upon
applications to the NCC and to the Local Trust Committee for access
across the Lands.””!

It is unclear if cultural education would fall within this scope, or if any WSANEC member has

ever applied for or been granted access in such a manner.

767 See Michael Claxton, Land Surveying Inc. “Site plan to accompany an application for area of unsurveyed Crown Foreshore or land covered by water being part of the bed of
Cordova Channel, Cowichan District and accompanying documents from Victoria, Islands Trust, James Island File # NP-RZ-2005.1.

768 James Island — Melanie Bay Marina Proposal — Biological Assessment (18 February 2010) from Victoria, Islands Trust, James Island File # NP-RZ-2005.1. I am not surprised
by these findings. The current marina has been in existence for some time and previous use has likely already negatively altered the habitat. Note that the Supreme Court of Canada
in Rio Tinto Alcan Inc. v Carrier Sekani Tribal Council, 2010 SCC 43 ruled that consultation is required where there is a causal relationship between the proposed government
action or decision and the potential for adverse effects on the Aboriginal claimant’s rights. Therefore, continuing breeches, including past failures to consult, will not trigger the
duty to consult unless the present action potentially creates a novel impact. The Court ruled that damages are a more appropriate remedy in such circumstances.

769 The covenants on various areas of the island include a subdivision control covenant, an environmental conservation covenant, an existing parks covenant, a wildlife trees
protection covenant and a raptor nesting protection covenant. Statutory right of ways, including an educational access right or way, are also in place. See Victoria, Islands Trust,
James Island File # NP-RZ-2005.1 for more information.

770 Refer to Victoria, Islands Trust, James Island File # NP-RZ-2005.1 for more information.

771 Statutory Right of Way Agreement between J.I. Properties Inc., North Pender Island Local Trust Committee and The Nature Conservancy of Canada (10 June 2008) from
Victoria, Islands Trust, James Island File # NP-RZ-2005.1.
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McCaw has certainly shown a willingness to care for the island in ways previous owners
have not. However, he has also clearly been determined to keep the island as private as possible
throughout much of his ownership. The general public and First Nations alike are not permitted
on the island, although more recent attempts at relationship building with WSANEC Bands have
been started. Everything above the high-water mark is, however, private property. Jason Thrupp,
the island manager and caretaker, has in several interviews previously confirmed his duty to keep
trespassers of the island.”’? Stemming from an interview of Thrupp, Andrew Findlay for
Harbour Air Magazine characterized McCaw’s guests as “often include[ing] members of the
business and social elite” looking to avoid the public and escape into nature.””?

The tone of words from those close to McCaw over the last several decades does not
indicate much willingness to allow access to the island. A strong indication came in 1996 from
the words of Bob Ratliffe, a long-time friend of McCaw and vice-president of Eagle River (the
company which manages McCaw’s properties). In response to a question regarding the Tsawout
band’s attempt to reach McCaw, Ratliffe stated he had only heard rumors of these attempts. In
commenting further on the archaeological significance the island might have to the Band, he
stated, “The island has been so chewed up by the previous ownership and by the munitions
plants...it’s hard to imagine there’s anything there.”’* He went on to further discuss his opinion
about conducting archaeological excavations on the island at that time. “If they want to go out
and start digging, we’d have something to say about it. [But he did believe the island might be
sold]. Everything is for sale at a price.” Ratliffe seems to be implying that if the island was worth
that much to the Tsawout Band, they could always choose to make an offer of purchase. To me,
these statements clearly miss the point, though also shed light on prevalent settler attitudes and
assumptions about property, particularly the right of exclusion. Not only does this pose
difficulties for WSANEC attempts to access and maintain relationships with the island, it also
highlights a gap between settler and WSANEC understandings of the harm and loss WSANEC
people feel in respect to EEL, TOS.

It is not widely understood that EEL,TOS is intimately connected to the WSANEC way of

life. The land is integral to (and cannot be separated from) our culture, our belief system, and or

772 See Findlay, “An Island of His Own” and Chung, “An Island Under Question” for more.
773 Findlay, “An Island of His Own” at 18.
774 Chung, “An Island Under Question” at Al.
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our legal system. The final sections of this chapter will be meant to help bridge the gap in
understandings between the WSANEC people and settler individuals. Until the parties involved
with James Island achieve a deeper understanding of these issues it will not be possible to have
any meaningful discussion around the development, privatization, and historical mistreatment of
LEL,TOS. The extent of these disagreements came to a head with the Tsawout First Nation
launching a court action for the return of EEL, TOS to the WSANEC people. Discussion of that
action will allow us to start to merge the various discussions and histories related up to this point

of the chapter.

5. Broken Treaty and Severed Relationships
In January of 2018 the Tsawout First Nation filed a Notice of Civil Claim in which it sought,
among other things, an order of specific performance whereby the owner of James Island would
transfer ownership of the island back to Tsawout, after receiving compensation from either the
Federal or Provincial government.”’> The central argument made by Tsawout relates to a breach
of the Douglas Treaty of 1852, under which the Crown was required to set aside Tsawout’s
village sites and enclosed fields.”’® Tsawout maintained a village site at James Island. However,
as opposed to being set aside under the terms of the Treaty, it was soon pre-empted and Crown
grants were issued. As I just related, the island ultimately became privately owned and the
WSANEC people were forced off and excluded from the island and our traditional relationships
with that place.”’” Canadian law, including its system of private property and the corresponding
tort of trespass, has supported and maintained that dispossession. Since James Island has long
been in fee-simple ownership it presents unique challenges to retain access, maintain
relationships, and ultimately recover legal rights and responsibilities to the island; which
Tsawout has long desired to accomplish.

As described above, Douglas was instructed to utilize a Eurocentric understanding of

property in negotiating these treaties. The issue, however, is not only that the colonial logic of

775 Tsawout, “Notice of Civil Claim”. Tsawout also filed Tsawout, “Amended Notice of Civil Claim”, in which they removed J.I. Properties Inc. (the owner of the Island) as a
Defendant in the proceedings.

776 “Douglas Treaty, 1852”.

777 At the time of the signing of the Douglas Treaty (1852) most of WSANEC territory would have been characterized as “unoccupied lands” (in the wording of the Treaty).
Today, quite the opposite is true, with most of WSANEC territory either in fee-simple ownership, or designated as Federal or Provincial park lands. The type of constant “slow
violence” that resulted in this scenario is well exemplified in connection with EEL,TOS (Rob Nixon, Slow Violence and the Environmentalism of the Poor (Cambridge: Harvard

University Press, 2011) [Nixon, Slow Violence]).
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property and sovereignty were used as a tool to delegitimize WSANEC claims and connections
to land, but also, that in many ways the same logic remains firmly entrenched in both the Federal
and Provincial government’s approaches to arguing against the WSANEC’s claim and
connection to James Island.

Tsawout is arguing that pursuant to the Treaty the Crown had an obligation to protect and
survey all WSANEC village sites and enclosed fields, of which James Island was one. In the
alternative, Tsawout argues that they have Aboriginal title to James Island. The argument is
strong and straightforward in the sense that James Island was either a village site and burial
ground, and therefore should have been protected by the Treaty, or, if it is found not to be within
the scope of the Treaty for any reason, then Aboriginal title would remain as a burden on the
Crown’s assertion of sovereignty. Both the Federal and Provincial governments feel the need to
argue that neither of these claims are the case.””®

Since WSANEC were not in the habit of using fences, enclosed fields seem to have
essentially come to coincide with village sites, and more specifically, the particular village sites
that were in use at the precise time of the Treaty signing. The Province, for instance, has argued
that the village sites and enclosed fields where WSANEC were residing “by 1846 or by 1852,
and at all material times thereafter” coincide with the four primary reserve locations set aside for
the WSANEC Bands.”” The Attorney General of Canada (AGC) similarly argued that the lands
set aside fulfilled any obligations regarding village sites and enclosed fields. In addition, the
AGC argues that there were “common intentions, understanding, and expectation that only those
village sites and enclosed fields in actual use and occupation as village sites and enclosed fields
by the Saanich Tribe and located on the Saanich Peninsula would be set aside for the use of the
Saanich Tribe and surveyed thereafter.”’*® Both the AGC and the Province assert that there was
no obligations to set aside James Island as a village site, and that Tsawout’s connection with
James Island does not qualify as Aboriginal title. Both levels of government claim some quality
of absence or mobility in negating these claims.”®! In short, Tsawout did not occupy James Island

in a sufficient way.

778 The Attorney General of Canada did soften their wording in an Amended Response to Civil Claim (AGC, “Amended Response to Civil Claim”) recognizing the need under
Canadian law to consider Indigenous understandings of the Treaty, which may include oral traditions of the Treaty. In short, they “respectfully acknowledge” Tsawout’s claims
but remain firm on their positioning.

779 HMQBC, “Response to Civil Claim” at 8-9.

780 AGC, “Response to Civil Claim” at 18.

781 See Borrows, Freedom at Chapter One: Physical Philosophy: Mobility and Indigenous Freedom for commentary on issues around mobility.
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The AGC references the oral tradition of WSANEC and movement of village sites in
response the “introduction of infectious diseases” and to war and raiders from the north.”®? The
implication of the movement, it is argued, has implications for both the treaty and title claims
made by Tsawout. That is, as a result of this movement, James Island was not a village site at the
time of the Treaty and so there was no requirement to set it aside, or in regard to title, that
Tsawout did not have exclusive and continuous occupation of the island to meet the requirements
for Aboriginal title. Within the Canadian law Aboriginal rights and title framework these
arguments are not a particularly surprising or novel way of delegitimizing Indigenous claims.
However, they completely mischaracterize the issue through the lens of WSANEC law.
Movement can never equate with an abandonment of responsibility and connection, or
relationality. That is, moving from one place to another does not mean that relationship with that
other place stops, or that a connection to that place somehow disappears. As will be discussed in
regard to a relational ontology, in the sections that follow, particular relationships are contextual
and may shift over time, but the fact of those relationship is inescapable.

Beyond arguments regarding Tsawout presence at James Island at the time of the Treaty,
both the AGC and the Province essentially argue that Tsawout acquiesced for almost the last 170
years to James Island not being set aside as a village site under the terms of the Treaty.”®* The
Province takes a particularly troubling stance, stating that if there ever was a village site on
James Island, it had been “permanently abandoned” when WSANEC “voluntarily took up
residence on lands now contained within the Colonial Reserves.””* The flippant claim that any
Indigenous group “voluntarily”” moved to colonial reserves, while “permanently abandoning” the
rest of their traditional territory, is ridiculous and only perpetuates the oppressive use of power
and the coinciding harms which characterize colonialism since the outset. It also ignores the
ways in which the colonial system made it virtually impossible for an Indigenous group to
legally challenge the dispossession that was occurring.’®?

Tsawout, of course, asserts that LEL, TOS remained an important location and area of use

at the time of the assertion of sovereignty, and until the 1870’s when British Columbia “forced

782 AGC, “Response to Civil Claim” at 9.
783 AGC, “Response to Civil Claim” at 18.
784 HMQRBC, “Response to Civil Claim” at 9.

785 In 1927 the Indian Act was amended to include s. 141, which made it illegal to gathering funds or hiring legal counsel.
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the remaining [WSANEC] members off the island.”’6 Although “Band members were not
allowed to return to James Island to reside or harvest any of its resources”’8” my late grandfather,
Earl Claxton Sr., noted that WSANEC continued to occupy KELJL,EWEE until the 1930s or
1940s.788 The fact that I can reiterate the creation story of TETACES and of EEL,TOS means
that colonialism, despite its best attempts, including present attempts through troubling
arguments and standards for claiming Aboriginal title and treaty rights, has failed to erase our
responsibilities, laws, and connections to our homelands, and specifically, to James Island.

Both the AGC and the Province argue that the four reserves on the Saanich Peninsula
satisfied any and all obligations under the Treaty.”®® Yet, additional reserves were also later
identified as necessary and set aside in the process of settling the Indian Land Question.”® As
mentioned, the colony of British Columbia joined confederation in 1871.7°! Soon after, in 1876,
the first Indian Act was enacted in Canada.”®” The same year, 1876, Canada and British
Columbia determined to settle their disagreements regarding reserve lands allocation. The Joint
Indian Reserve Commission,’®* and subsequently, the McKenna-McBride Commission”* set out
to settle these questions. The Province, for example, specifically argues that Tsawout should
have raised the issue of James Island not being included as a reserve at these times, while

additional reserves were being added.”> Again, such a comment is willfully ignorant to the fact

786 Tsawout, “Notice of Civil Claim” at 6.

787 Ibid. at 6.

788 Millennia Research Limited, “Archacological Reconnaissance Proposed Re-zoning Application James Island” prepared for James Island Properties Inc. (7 June 2006)
[Millennia Research, “Archaeological Reconnaissance™] at 6.

789 These reserves are described in the HMQBC, “Response to Civil Claim” at 8-9 as follows: “Indian Reserve No. 1 on the western side of the Saanich Peninsula (Brentwood
Bay) (475 acres), now occupied by the Tsartlip Indian Band; Indian Reserve No. 2 on the eastern side of the Saanich Peninsula (Saanichton Bay) and directly across from James
Island (593 acres), now occupied by the Tsawout Indian Band; Indian Reserve No. 3 on the [western] side of the Saanich Peninsula (Coles Bay) (698 acres), now occupied by the
Paquachin Indian Band; and Indian Reserve No. 4 on the [western] side of the Saanich Peninsula (Patricia or Union Bay) (65 acres) now occupied by the Tsecum [sic] Indian
Band.”

790 Additional reserves listed by the HMQBC, “Response to Civil Claim” at 10 is as follows: “Indian Reserve No. 5 in Fulfrod Harbour, Saltspring Island (43 acres); Indian
Reserve No. 6 on Mayne Island on Active Pass (323 acres); Indian Reserve No. 7 on Saturna Island (360 acres); Indian Reserve No. 8 on Pender Island (8 acres); Indian Reserve
No. 9 on Bare Island (26 acres); Indian Reserve No 10 on Seanus [sic] Island (39 acres); Indian Reserve No 11 on the Malahat on the western side of Finlayson Arm (568 acres);
Indian Reserve No. 12 in the Shawnigan District (92 acres); and Indian Reserve No. 13 at Goldstream (12)”. Note that Indian Reserves No. 11 and 12 are connected specifically
with the Malahat First Nation, which no longer specifically identifies as WSANEC.

791 “BC Terms of Union™.

792 Chap. 18, An Act to amend and consolidate the laws respecting Indians (Assented to April 12, 1876) [Indian Act, 1867] available at https://www.aadnc-
aandc.gc.ca/DAM/DAM-INTER-HQ/STAGING/texte-text/1876¢18 1100100010253 _eng.pdf.

793 The Joint Reserve Commission was established by the federal and provincial governments to fix the boundaries of Indian reserves in British Columbia. See the Union of
British Columbia Indian Chiefs webpage for more information at http://jirc.ubcic.be.ca/.

794 Canada, Privy Council Office, Report of the Royal Commission on Indian Affairs for the Province of British Columbia (1913-1916) [aka the McKenna-McBride Commission]
(Victoria: Printed by Acme Press Ltd., 1916) available online at https://publications.gc.ca/site/eng/9.828361/publication.html. See also the Union of British Columbia Indian
Chiefs webpage for more information at https://www.ubcic.bc.ca/mckenna_mcbride _royal commission.

795 HMQBC, “Response to Civil Claim” at 10.
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of the pervasive racist ideology and structures in which those commissions existed, and the fact
that existing reserves also risked being made smaller during this time.””® Additionally, by 1873,
approximately three years before the Joint Reserve Commission, James Island was surveyed and
subdivided into four lots, followed by pre-emptions and Crown Grants beginning in 1874.7°7
Interestingly, in 1907, roughly six years before the McKenna-McBride Commission, “a
syndicate of British Columbia’s political elite, including then Premier Richard McBride”
established a private hunting reserve on James Island.”® None of this could be seen as
particularly conducive to a political climate in which a successful attempt by Tsawout to have
the island set aside as a reserve would be in any way likely.””

In terms of the Douglas Treaty, James Island is not specifically included in the wording
or lands identified in the Saanich Treaties. However, the court in R. v. Bartleman ruled that the
right to hunt over unoccupied lands included the entirety of WSANEC traditional territory, not
just over the specific lands identified in the treaty.3%° It would seem that the same would then be
true of the protection of village sites and enclosed fields, which existed throughout WSANEC
territory, not just the specific area mentioned by the Treaty. Interestingly, in R. v. Bartleman the
court determined that although the area in which the plaintiffs were hunting was private property,
it still qualified as unoccupied lands within the meaning of the Treaty. While James Island is
privately owned, it is almost always unoccupied as it serves as a type of (rare) ecological retreat
for Craig McCaw. It is unknown how the Supreme Court action will unfold. While both parties
have moved toward more cooperative relationships and engagement, within the context of the
existing private property framework, it is fair to say that both parties seem entrenched around the
concept of ownership (either Tsawout ownership or JI Properties ownership). But was that

always the case?

5.1. Written and Oral Versions of the Treaty

796 See C. Harris, Making Native Space Part 3 for more on this process and context.

797 AGC, “Response to Civil Claim” at 7 and 15-16. See also Tsawout, “Notice of Civil Claim” at 6.

798 Tsawout, “Notice of Civil Claim” at 7. See also Bond, James Island at 11.

799 Tsawout First Nation, Reply to Her Majesty the Queen in the right of British Columbia, Supreme Court of British Columbia, Victoria Registry, Court File No. VIC-S-S-
180772 (Filed: 21 June 2018) [Tsawout, “Reply to HMQBC”] at 3 argues that the McKenna-McBride commission was not created to disrupt fee simple ownership, such as that of
James Island.

800 R. v. Bartleman.
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The written version of the Treaties, and corresponding arguments made in the Civil Claim,
particularly by the Province, appear to stress the extinguishment of title. The Province, for
example, argues that “the Saanich Treaties, in their written form, accurately reflects the terms of
the agreement...and is the complete and full extent of the agreements.”®"! Such a position leaves
no room for WSANEC oral tradition or alternative perspectives. In addition, the extinguishment
to which the Province refers, they argue, applies to the entirety of WSANEC territory, not just
the lands specifically mentioned within the wording of the Treaty.?%? By extension, the Province
takes the position that Aboriginal title no longer exists within WSANEC territory. In seeking to
reinforce this outright extinguishment, the Province argues that if Tsawout did establish
Aboriginal title to James Island, that title is “inconsistent with and is displaced by the estate of
any fee simple land owner or other tenure holder.”®%* Since much of WSANEC territory is now
held in fee simple ownership, such an argument leaves little room for meaningful reconciliation.
It simply assumes the supremacy of private property over Aboriginal title. It is true, however,
that “The question of how a court will reconcile Aboriginal title interests with fee simple remains
unanswered.”8%

While the written version of the Treaties, and the positioning of the Provincial Crown,
emphasizes extinguishment, it is important to understand the WSANEC perspective. The context
of the creation of the Treaty, WSANEC oral history, and understandings from WSANEC law
provide a very different orientation to that of extinguishment. The first nine Fort Victoria
Treaties were negotiated prior to any written text being developed, and the signatories made an
‘x> on a blank piece of paper after coming to an oral understanding.®%> The court in R. v.
Bartleman found that the same was true in the context of the Saanich Treaties.®*® The court also
found that the ‘x’s’ attached to the Treaty were all clearly made by the same hand, and were not
actual signatures from Saanich leaders.®"7 It is also clear that, even if the text were made

available, it was written in English, and full of technical jargon, which the WSANEC would not

801 HMQBC, “Response to Civil Claim” at 9.

802 Ibid.

803 Ibid. at 12.

804 Tsawout, “Reply to HMQBC” at 3.

805 Harriet Van Wart, 4 Bibliography and Discussion of Douglas Treaty Materials: Phase One of Research on the Tsawout First Nation’s Douglas Treaty (Master’s Thesis,
University of Victoria, 2001) [unpublished] at 6-7. Douglas confirms this in a letter to Barclay in May 16, 1850 (See Duff, “Fort Victoria Treaties” at 7-8).

806 R. v. Bartleman.

807 Ibid.

179



have been able to fully understand. The agreement, then, had to have been based principally on
oral understandings.

For many interpreters of the Treaties, especially the WSANEC and other Indigenous
signatories, the oral versions of these Treaties remain paramount.’’® In order to understand the
oral versions, we first need to understand the context of the Saanich Treaties, which was the
procurement of peace. WSANEC had been opposed to the felling of trees in Cordova Bay, and a
young WSANEC boy of 14 years, who was running to deliver a message and thus passed over
‘property’ of an early settler, was shot and killed.® WSANEC intended to bring war to Douglas
and his men in absence of any type of restorative action by Douglas. At that time, the settler
population was still vastly outnumbered.®!® WSANEC intended to kill Douglas and his men, but
when Douglas met the WSANEC for talks, and gave blankets to WSANEC leaders, the
understanding that WSANEC had was that of a peace treaty, whereby settlers could continue to
share the land in good faith, and that WSANEC could continue on as they always had. Any
notion of keeping their village sites, fishing as formerly, or hunting over unoccupied lands,
would appear as continuing on as normal, particularly given the small number of colonial
settlements and settler population.

Importantly, the concept of ‘selling’ land such that all the land would become the
“property of the white people for ever” was contrary to WSANEC understandings of land and
relationships. Given the concept of NEHIYMET, different families and societal groups would
have had unique responsibilities to a variety of places, which could not simply be given away. It
would also have been understood that the land was not ours to sell or abandon in any way. As
also mentioned, as WSANEC (“the emerging people”) our identity, language, and laws are
intimately connected to these lands. My point is best emphasized in reference to the creation of a
SENCOTEN version of the Douglas Treaty. John Elliott, a respected elder from Tsartlip, was
asked to translate the wording of the Treaty into SENCOTEN. However, after struggling with the

808 For some examples of interpretations that give weight to the oral tradition on the Treaty see Poth, Salwater People; Janice Rose Knighton, The Oral History of the 1852
Saanich Douglas Treaty: a Treaty For Peace (Master’s Thesis, Indigenous Governance, The University of Victoria, 2004) [unpublished] [Knighton, Douglas Treaty]; Jack Horne,
“Emerging Land or Emerging People”, The Arbutus Review , Vol. 3., No. 2 (2012) [Horne, “Emerging Land”]; Nick Claxton, The Douglas Treaty and WSANEC Traditional
Fisheries: A Model for Saanich Peoples Governance, (Master’s Thesis, Indigenous Governance, The University of Victoria, 2003) [unpublished]; Claxton, To Fish as Formerly;
Hamar Foster, “The Saanichton Bay Marina Case: Imperial Law, Colonial History, and Competing Theories of Aboriginal Title” U.B.C. Law Review 23 (1989) 629; Hamar
Foster, “Letting Go the Bone: The Idea of Indian Title in British Columbia, 1849-1927” in Hamar Foster & John McLaren, eds., Essays in the History of Canadian Law, Vol. VI:
British Columbia and the Yukon (Toronto: University of Toronto Press and the Osgoode Society for Legal History, 1995) 3-27; and Amett, Terror of the Coast.

809 See for example Poth, Saltwater People; Horne, “Emerging Land”; Knighton, Douglas Treaty; Claxton, To Fish as Formerly; and Arnett, Terror of the Coast for more.

810 I cannot be sure of exact numbers, but sources indicate that the Indigenous population on Vancouver Island in 1856 was just under 26,000, while the non-Indigenous

population was 774 (another source saying 600) in 1854. In addition, the population at Fort Victoria, in 1848, was 30 people. See Duff, “Fort Victoria Treaties” at 23 and 29.
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task he realized that the translation was not possible. The concepts and worldview inherent to the
written version of the Saanich Treaty cannot be expressed in the language and thought of
SENCOTEN. Instead, Elliott decided to translate the Treaty based on our oral understanding and
worldview, which has no mention of extinguishment or sale.3!! Given the importance of this

understanding, it is worth presenting the SENCOTEN version of the Treaty in its entirety:

NIE ¢E SKALS ET ENENEE WILNEW
TTE WSANEC

U. WSANEC ETE/ U.DOT LTE ALE E £A,E TIA TENEW. NIL ¢E TTE
ALENENE( LTE TIA. U, SNATW CE TIA TENEW CSE LA,E ET FITEL
SIAM TIA TENEW TTE ALENENE( ETE. HIIIT JE CE CALE ET
ENINEE, WILNEW ALE E TIA TENEW. LA, TEN €O, U, MEQ TENEW
ETE ET XALS FITEE SIAM. [, TAU L’,TEN MEQ TTE SKALS I TTE
SXENANS I, TTE S,OXHELI ET ENINEE WILNEW ET XALS. NIE ¢E
TTE STL ET XALS HIT LE SCELA,NEN (s QENT £TE TTE CELANEN
LE ETE. SKALS E TTE TENEW, I TTE SCACEL, I. TFE MEQ SELSELI
TELETOTELNEW, SKELKELALNEW, TTE SCAANEW, SJESENENE(
ETE, MEQ U, TTE KEPILEN ETE. NIE CE TFA,E (s STI, E TFE XAXE ET
ENINEE ¢S QENT TTE ALENENE(C ETE TIA. CSE, LAE E TIA TENEW
ET ENINEE WSA,NEC WILNEW E TTE SCA.s S,TUO,s. LO,E ¢O
XELTEN ET TFE TENEW LTE E TTE O,MET SNANET ET XALS (s ALE
I, SENTEN LE E £A.E HIT LE ¢ENTOL TTE CELANEN LE ETE.

HIT LE SCELANEN, NIE WEXES EKALJ TIA. ALE ETE STATE E TTE
FITEE SNANET PKOLS E TTE SKAPEL E LA,E KOKEL LTE ET James
Douglas S,HIWEK E TTE KiYES TA,CEL WELENI, TEM. I, NIE TIA
ANE(¢ KELNEUEL SE ETE TTE XEUES S,TUOs [Y, NEUEL SE LTE OL
ALE E TIA TENEW. [Y, SKALEZEN. TFE WELENLTEM T, TTE
WILNEW WSANEC. MEDOST SE, £TE E TTE MEQ SCA, £TE TENEW
WILNEW. U, TOLNEW ET ENINEE WILNEW TUE HIT SE ETE COCES
TTE TENEW I, TTE A,LENENE( ETE EMNLEN I XOLE TEW U, XENAN
¢s HIT LE CELANEN. ALE E LAE E TIA TTE A,LENENE( ETE. NIL €O
LATEN ET XALS. CE ONESTEN TTE SKALS I, TFE SXENANS (s
LA,TEN. MEQ EXIN YA, OLEXET TTE SDALNEW I, SIESENENE( I,
IST E TTE SCA, ETE SWISTs WILNEW. CENEW LTE E TTE ALI SNATW
CSE LA.E E TTE KIYES TACEL SCALECE LTE. NIL CE TTA,E PITNESs
A, TOL EL TTE SXENANS STENIST SE £TE E TTE TE,ITKEN SXENANS.

811 John Elliott was asked to translate the North and South Saanich Treaties into SENCOFEN as part of the Symposium, First Nations, Land, and James Douglas: Indigenous and
Treaty Rights in the Colonies of Vancouver Island and British Columbia, 1849-1864, February 24-26, 2017, Songhees Wellness Centre, Victoria B.C., (see
https://hcmce.uvic.ca/songheesconference/treaties.php in general for an overview of the conference), which is quoted in full below. Tsawout, “Reply to HRMQBC” at 2 argues that

“the written text of the Treaty did not record the full extent of the oral agreement and is no more than evidence of what was generally agreed to.”
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XELTEN £TE ZO TTE SMEDOSTEN SXEL LA,E’ E TTE PIPE. HIT SE
ETE STENIST ZENTOL E TTE 1Y, SKALECEN, ATOL E’LE TIA TENEW.

We are the Saanich People. We are the original people of this land. This is our
homeland. This land, our homeland, is a gift from the High honoured Most
Respected one, Creator. Creator made all of this our homelands. And, in
making all of this our homeland and the creation, made our laws and beliefs
and our Sacred teachings of Life. Creator wants us to remember these Sacred
Teachings of Life. Creator marked our Homelands with Monumental Stones,
for us to remember his presence on these lands with our ancestors of the past.
Many years ago, in the moon of the Frogs. There was a gathering on the
top of PKOLS, there was a meeting with James Douglas. The leader of the
newly arrived White People. We were talking about a new beginning, on our
land together with the White People. A new good beginning together with the
White People and the WSANEC People. And, there we would point out the
extent of our Saanich homelands. The lands that our people used for all time
for hunting and setting our reef nets. Where we harvested food and medicines
and fished. The places that Creator (XALS) had made our laws, Sacred
Teachings of Life, and our ways. We were given some gifts to acknowledge
that we met and to make a new beginning. Because there was a threat of attack
made by the WSANEC on the new Fort in Victoria. There were crosses
marked on paper to signify a sacredness to the meeting. And, how the newly
arrived people recognized our responsibilities to the land. And, that with the
new beginning that we would live on these lands with respectful relationship to
one another. The WSANEC and the White people. This was to make a new
beginning because there was a threat on the Fort Victoria by the WSANEC .8!2

The WSANEC continue to place significant value on the agreements made with Douglas,
and continue to assert our rights, which weren’t created through the Douglas Treaty, but
preexisted the creation of the Treaty. Rather, the Treaty signaled the making of promises to live
together peacefully and productively. Although WSANEC continues to hold on to our intentions
with the Treaty, it is clear that the logic of sovereignty and the exploitation of place that can
occur under private property has tainted these relationships since the outset.

We can briefly return to the work of Robert Nichols. Nichols argues that theft is property.
In other words, that the making and taking of property happen together. Within this process of
dispossession a non-proprietary relationship is also transformed into a proprietary one. We have

tracked how aspects of this dispossession has unfolded in regard to EEL,TOS, as well as

812 An Interpretation of the Vancouver Island (Douglas) Treaties with the Saanich Peoples in SENCOTEN, by Tsartlip Elder, STOLZEE John Elliott Sr. For presentation to the
Royal British Columbia Museum at the joint University of Victoria-Songhees Conference: First Nations, Land, and James Douglas: Indigenous and Treaty Rights in the Colonies
of Vancouver Island and British Columbia, 1849-1864, February 24-26 2017, Songhees Wellness Centre, Victoria, B.C. See

https://heme.uvic.ca/songheesconference/pdfitreatiesInterpretation.pdf for a copy of this document.
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considered what the different understandings of land and the Douglas Treaty looked like. In
short, we have seen what some of the making and taking of EEL,TOS as property has looked
like. Yet, the final point I wish to make is that this work of making and taking of property also
remains ongoing and unfinished. Since relationships are never static, there is a systemic
component to maintaining a particular system and conceptions of proprietary relationships. The
Supreme Court claim made by Tsawout, and the body of law the court applies, is part of this
systemic maintenance of proprietary relationships. Tsawout is making a claim of ownership of
LEL,TOS because strategically that is what is required of us in a successful action. Such a
requirement is the ongoing maintenance of the colonial and proprietary relationships that have
been created. At a broader societal level, colonialism and imperialism have normalized the
concept of property in our lives, to a significant extent. Coulthard has observed this aspect of
“discursive translation” whereby Indigenous struggles that were “once deeply informed by the
land” have increasingly become reoriented toward struggles “for land, understood now as
material resource.”®!3 While these systemic forces are at play, they have never been complete. In
WSANEC, for example, we have not forgotten our relationships and responsibilities to

LEL,TOS, even while engaged in other state processes.

6. We Hear the Call

On September 2, 2018 hundreds of people, both WSANEC and WSANEC allies, gathered on the
shores of YIXEN (Cordova Spit) at the Tsawout First Nation to paddle across to, and around,
LEL,TOS (James Island). EEL,TOS is a 779 acres island adjacent to the shores of the Tsawout
Reserve. Following the paddle was a feast and fundraiser at the Tsawout auditorium. The event
was organized to achieve multiple purposes. The first was to foster support and understanding
for Tsawout’s recent claim in the British Columbia Supreme Court to have James Island returned
to the Tsawout First Nation. In that regard, Tsawout knowledge-holders shared important
elements about WSANEC culture and Tsawout’s connection to EEL, TOS.8!4 The other
prominent purpose was to raise funds in support of Tsawout’s legal costs in making this claim.

The event was by donation and also had raffles, gift baskets, and more.

813 Coulthard, Red Skin, White Masks at 78.
814 See Turning the Tide, “Paddle for EEL,TOS film” at https://turningthetideca.wordpress.com/2018/08/20/paddle-for-leltos-video/.
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PADDLE ¢ LEL TOS
and the Sdlish Sea
Q=

SUNDAY SEPT 2, 9an

TIXEN (CORDOVA SPIT), TSAWOUT FIRST NATION

Join the community paddle
around LEL,TOS (James Island)
to support the Tsawout First
Nation's claim to treaty

lands. The paddle is

followed by a community Wj@:f’w
feast at the Tsawout Gym.
All are welcome!

Sign up at TurningtheTide.ca

Sponsored by the Tsawout First Nation with support from Turning the Tide, Social
Environmental Alliance, Indigenous Solidarity Working Group and other organizations.

Figure 22: "Paddle For LEL,TOS Poster”

Importantly, though less prominent and recognized, the event also was an embodiment of

WSANEC law. During the time of creation, the Creator, XALS, threw a number of WSANEC

ancestors out into the ocean, making the islands that are there today. That is why, in
SENCOTEN, we refer to islands as TETACES, meaning “Relatives of the Deep”. At the time of
creating the islands within WSANEC territory, XALS spoke to both WSANEC and TETACES.

XALS spoke of a reciprocal relationship of care and responsibility between TETACES and
WSANEC. As an ocean people, TETACES have provided much of the WSANEC way of life.
Much has intervened and hindered WSANECs ability to care for EEL, TOS over the years — as

we have seen - but the Paddle for EEL,TOS once again foregrounded this important relationship.

184



Figure 35: "Paddle for LEL,TOS Participants" Photo, 2018.
When I think of the responsibility of care we have for TETACES through our creation

story, the paddle for EEL,TOS event was an illustration of this responsibility. Coming out and
paddling around the island was a revitalization of that relationship; a revitalization of the notion
that we are here to care for these islands, and that there is still an important relationship between
EEL,TOS and the WSANEC people. To me, we were saying, through our actions, that we are
here, we care, and we remember our obligations. I sometimes slip into foregrounding the
importance of substance over relation.®'s That is, I fall into the illusion that WSANEC law
cannot, or will not, be enacted or upheld so long as EEL,TOS, for instance, remains harmed or
that WSANEC relationships with EEL,TOS remains impeded. But such a perspective is
forgetting that relationships are fluid, not fixed states. The outcome or current state is not the
defining factor of the relationship; the constant struggle and intention to cultivate a healthy and
productive relationship is. We are always confronted with “the challenges of negotiating
coexistence in a world marked by diversity of places and people, and the messy entanglement
with our human relatives and the institutions they create, as well as the more-than-human

relatives with whom we share this blue-green planet.”®!¢ It also forgets the agency of place.

815 Moore, Capitalism in the Web of Life at 7 refers to the “cartesian privileging of substances over relations.”
816 Soren C. Larsen & Jay T. Johnson, Being Together In Place: Indigenous Coexistence in a More Than Human World (Minneapolis: University of Minnesota Press, 2017)

[Larsen & Johnson, Being Together In Place] at ix in Forward by Daniel R. Wildcat.
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“Place calls us to the challenge of living together.”®!7 Larsen and Johnson “describe the agency

13”5818

of place as a “cal in the following way:

Because place is a more-than-human engagement, its call is unusual - it is not like
a calling to a faith or profession, but rather a summons to encounter, dialogue, and
relationship among the humans and nonhumans who share the landscape. For
humankind, this call arrives in many different ways. It may come through tragedy
and grief, as when a place offers solace after the death of a loved one; or in seeing
a place you care for under threat and coming to its defence; or intense moments of
protest when activism becomes a kind of ceremony for healing and renewal; or in
the negotiation of relationship, from the reciprocities involved in place-based
coalition work to the constitutionalism of nation-to-nation partnership.”8!°

Personally, I have heard the call of EEL,TOS for many years and it has taken shape in
many things I have written and spoken about in regard to WSANEC law thus far in my academic
career. For me, EEL, TOS (James Island) has always been an important place. As a young boy,
and to this day, it is one of my favorite places to fish for salmon. When I was younger I didn’t
know the island as EEL,TOS, or even really as James Island. I most often used the term powder
wharf in reference to the northern end of the island, where I usually visited, which has the old
gunpowder factory and wharf on the foreshore. I remember being very curious about the old
wharf and building as it was an uncommon sight, particularly given its previous use in making
dynamite. More importantly, my memory is filled with so many wonderful family experiences
there. I knew it could be a good place to fish for salmon, and I knew where we could drop our
crab traps. Since there was often no one (or very few people) around it felt like our special place.
However, I also knew that when we pulled the boat onto the beach for some lunch or for a break
from fishing, I wasn’t allowed to go up past the beach.

The beach was a great place to play. My family and friends would build little villages out
of sticks and stones, play frisbee, cast off the beach for fish, or just relax. Yet, I was still always
fascinated by what was on the other side of the beach. There is an embankment backing the
beach that I would climb and peer over toward the rest of the island. You couldn’t see a whole lot
from there — just enough to let your imagination run free. I always wanted to explore farther, and

I couldn’t really grasp why I was allowed on the beach but not beyond where the sand ended. I

817 Ibid. at 1.
818 Ibid .at 2

819 Ibid. Umeek, Principles of Tsawalk also makes clear that place can call to you through vision quest, and thus there is a spiritual component to the call of place as well.
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was told that someone owned the island. How could someone own an island? I had never heard
of such a thing and at the time I couldn’t comprehend it. It wasn’t only the sheer amount of
money needed to own an island - though that was part of it. It was also the fact that someone
could keep everyone else from stepping foot onto an entire island. But why then could we be on
the beach without any issues? 2° It was confusing to me. I recall all of this being enforced as
well. Signs saying no trespassing. Workers on the island would at times come down to where we
were to keep an eye on things or to make sure we were not moving up beyond the beach.

As I grew older the island continued to change before my eyes. One predominant change
was that a new owner began to build the golf course on the island. From the beach or ocean you
could basically see only one hole of the golf course. It was kept extremely green, and looked to
be very well maintained. I didn’t, however, ever see anyone actually playing golf on it. For a
long time I abandoned the idea of ever seeing EEL,TOS from a perspective other than from the
beach or ocean. Today, I can see it from the front window of my home at Tsawout, across the
channel and Saanichton Bay. EEL,TOS is one of the first sights I see out my window each
morning, and for basically the first year of my son’s life I walked every day with him in a pack
strapped to my chest along the beach near my home, directly across from EEL,TOS. Although he
is young, I often tell him about that island and its SENCOFEN name, and about our creation
stories for TETACES and for EEL,TOS. In doing so, I guess my hope is that it will be an
important place for him too, but that he will be able to visit EEL,TOS from somewhere other
than the beach or ocean.

All that I have related thus far about the colonial history of EEL,TOS needs to be
understood through this lens and the need to uphold our responsibilities to our TETACES.
Understanding those responsibilities must be understood within the context and power of place,

and the logics of relationality.

7. Bridging the Gap

820 According to conventional understanding of property in settler law, in most instances ownership of the foreshore is vested in the Province, and thus may be accessed by the
public, whereas beyond the foreshore may be privately owned. British Columbia, Ministry of Environment, Lands and Parks: Land and Water Programs Branch, Riparian Rights
and Public Foreshore Use in the Administration of Aquatic Crown Land (Victoria: Ministry of Environment, Lands and Parks: Land and Water Programs Branch, 1995) at 5. For
an interesting discussion of Native Title in Australia and Aotearoa (New Zealand) and whether title could be found in regard to the foreshore and seabed, see Jacinta Ruru, “What
Could Have Been?: The Common Law Doctrine of Native Title in Land Under Salt Water in Australia and Aotearoa/New Zealand” (2006) 32:1 Monash University Law Review
116 [Ruru, “What Could Have Been?].
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Before moving on to provide a more in-depth discussion of EEL,TOS, it is helpful to expand
upon foundational questions. What does it mean to have an island as a relative? That is, to place
an island firmly within the realm of kinship — something contrary to many of our assumptions
about agency and being. To broach these questions, I want to expand upon the notion of place
and “locality”, including what Brian Burkhart calls “epistemic locality”.3?! Burkhart, in
Indigenizing Philosophy Through the Land: A Trickster Methodology for Decolonizing
Environmental Ethics and Indigenous Futures, builds on his work with Vine Deloria Jr., and
goes a long way in outlining the characteristics of “locality” and “delocality” as distinct
underpinnings of Indigenous and Western systems of thought. “Delocality”, as we will see, is
part and parcel of coloniality. “The goal of coloniality in the first place is to erase the actual
locality through delocality, which is to say the injecting of the unmoored European locality into
the Indigenous land, and that can only be accomplished by removing the original Indigenous
locality from the land itself.”822 In following Deloria Jr., it is only through the removal of
“spatiality”, or the process of developing abstract concepts that “float free from land,” that
something can be seen and presented as ‘universal’.®?* Once abstracted free from the land,
“Particular needs, values, and knowledge can be universalized across time and space and forced
onto people of other places at any time.”82*

Conversely, “locality”, Burkhart writes, is a “way to reference the manner in which
being, meaning, and knowing are rooted in the land.”®? This assertion, in itself, is not
particularly unique in that many Indigenous authors give emphasis to important connections with
land. In fact, I have touched on it in preceding chapters as well, in a way which aligns closely
with Burkhart. While claiming this type of ontological and epistemic connection with land may
not be unique, those interpreting these claims often continue to misunderstand those assertions
due in part to their attempts to view them through the lens of delocality. As such, we need to
understand how those claims function through the lens of locality. As we will see, claims to

interconnectedness and kinship relationships are expressed through, and make sense within,

821 Brian Burkhart, Indigenizing Philosophy Through the Land: A Trickster Methodology for Decolonizing Environmental Ethics and Indigenous Futures (East Lansing: Michigan
State University Press, 2019) [Burkhart, Indigenizing Philosophy].

822 Ibid. at xvii.

823 Burkhart, supra note 610 at xii. It is also helpful to see Deloria Jr., God is Red, from more on his distinction between spatial and temporal thinking.

824 Burkhart, Indigenizing Philosophy at 24.

825 Ibid. at xiv.
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locality. Conversely, critiques of ‘romanticism’, ‘fundamentalism’ and the like only make sense
when these claims are mistakenly viewed through the lens of delocality.

For Burkhart, “Locality is a way of conceptualizing place in Indigenous philosophy. It is
more than place in the abstract, however. It is place as land. It is more than a concept; it is
materiality, but it is also a reconceptualization of materiality itself.”82¢ ‘Place’ can only be
viewed in the abstract through the lens of delocality.®2” TETACES (or Relatives of the Deep) is
in some sense an abstraction. However, I am not trying to delocalize the concept in a true sense.
Rather, to use it as a guidepost for relationality which must then be put back firmly in place — in
this case, at LEL,TOS. Without that resituating “there will always be a lack of clarity to any
expression of locality.”$?8 From a methodological perspective, through my reading of WSANEC
creation stories, | tried to make clear this deep relationship with place. Here, I tackle similar
issues but from more of a philosophical and epistemological perspective, and in relation to
LEL,TOS. In doing so, I find synergies with Deloria Jr. and Burkhart in asserting that “From a
spatial point of view, the actual land and the particularity of that actual land matter much and
function formatively and continually in the moral, epistemological, historical, and religious life
of a people.”8*

Burkhart’s sustained attention to outlining the philosophical distinction between
“locality” and “delocality”, as well as their characteristic tendencies in regard to systems of
thought and action, is helpful; particularly so in this chapter as we try to grapple with the ways in
which to understand EEL, TOS as place, agent, and being in relationship with WSANEC.
Further, since the current owner of James Island has worked to turn £EEL,TOS into an ‘eco-
paradise retreat’ for himself and the wealthy elite, Burkhart’s work is also contextually relevant
and useful given his critique of “environmental ethics” and the ways in which those commonly
stem from “delocality”, and thus still stand in stark contrast to Indigenous locality. It is from

these perspectives that we can “begin to understand the morality in the context of locality” and

826 Ibid. at xvi.

827 Burkhart writes: “The earth or the land then become both the ground and the limit of thought and being. The land or the earth cannot be thought of just as the planet or the
human being cannot be thought of except through the imitating forms of delocalized thought in which what is thought is an imitation earth or human being” (ibid. at xxviii).
828 Ibid. at xxii.

829 Ibid. at 26.
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how that applies to WSANEC law,% as well as how the “coloniality” of “delocality” works to

subjugate not just Indigenous peoples, but land as well.3*!

7.1. Nature, Property and Delocality
Removing Indigenous peoples from their lands, and the relationality they had with those lands,
has been a foundational purpose of colonialism; something we have seen in specific relation to
LEL,TOS. This colonization was not just of people, but of land, in a very specific sense, as well.
Since the processes of settler colonialism could not be justified under International Law, certain
philosophical justifications had to play a role. Conceptions of land, nature, and private property
become central.

James Tully has shown that John Locke’s re-theorization of private property was of
central significance in direct efforts to justify European settlement and colonization.®*? As we
have touched on, within his re-theorization of private property Locke begins with the premise
that, in the State of Nature, all of the earth is common property. The way in which individual
private property is then created is through mixing ones labour (“one drop of labour’) with the
land.?3 However, since Indigenous peoples did mix their labour with the land, what is actually
required is a very particular Eurocentric understanding of “civilized labour.”®** As Burkhart
notes, “dominating and so possessing land, land that then can become mine in this very particular
way, is what defines proper civilizing acts of labour that Locke requires for land to become
property.”3> Such a move does two things. First, it delegitimizes Indigenous relationships with

land, characterizing them through a binary of either ‘savage’ and ‘primitive’ or ‘noble’ and

830 Ibid. at 200.

831 Burkhart writes: “The layering of European delocality onto Indigenous locality obscures the ontological and epistemological relationship between morality and the land that
arises in locality” (ibid. at xxxi).

832 James Tully, “Rediscovering America: The Two Treaties and Aboriginal Rights” in G.A.J. Rogers, ed., Locke’s Philosophy: Content and Context, (Oxford: Claredon Press,
1997). Additional, see Burkhart, Indigenizing Philosophy at 38 (“Until the seventeenth century, when Great Britain colonized America, the common understanding of property was
defined by occupation or settlement. This definition did not serve the purposes of settler colonialism because it severely limited the European land claims in America due to the
prior occupation of these lands by American Indians™).

833 Once this labour has been mixed with the land, no additional labour is required for ownership. /bid. at 35. Also note that this corresponds with “the logic of elimination”
(Patick Wolfe, “Settler Colonialism and the Elimination of the Native”, (2006) Journal of Genocide Research 8(4): 387 at 388) embedded in colonialism and racialized blood
quantum. Burkhart writes: “Black people in the United States are racialized as slaves, and so they are labour resources for the state. Regarding blood, then, they are racialized as
black by “one drop of blood,” because the logic of elimination does not apply to them, only the general coloniality of power and the domination and even ownership of their labour
as a resource. American Indians are racialized in the exact opposite manner because any benefit of their labor is mitigated by their ownership relationship to the land that is needed
in order to create the new nation. Regarding blood, then, Indians are racialized as “half-breeds” and “white” with one drop of European blood. Being racialized as such, for Indians,
has the effect of genocide through blood quantum” (Burkhart, Indigenizing Philosophy at 28).

834 Ibid. at 41.

835 Ibid. at 42.
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‘ecological’, both of which place them within a state of ‘nature’ thereby justifying the removal of
Indigenous peoples from the land, as well as their claims to land. At the same time, as European
labour is mixed with land, thereby ‘civilizing’ that land, it is removed from ‘nature’, and thus
from the commons and into private property. It is this “attempted erasure of the power of locality
that gives way to domination and enslavement of the land itself.”3¢

As Burkhart frames it, “just as coloniality tries to remove Indigenous human agency,
settler coloniality tries to remove the locality of land, which is its power or agency. The power or
agency of land in the context of locality is a necessary feature of Indigenous morality in general
and Indigenous relationship to land in particular as a manifestation of kinship.”®7 In general, we
can view this as the shift toward “delocality”, or the “lamination of European delocality onto
Indigenous American locality.”®3® The “resistance strategy” that Burkhart therefore proposes is
one of “epistemic locality” whereby there is an active effort to inject the power of locality, or the

agency of place, into the alienating tendencies of delocality®*®

and through that process reopen
the possibility of establishing relationships based in kinship.34

As we have seen, EEL, TOS became private property almost immediately after promises
were made in connection with the Douglas Treaty. That moment marked the beginning of a great
deal of harm being done to EEL,TOS. We can also see the ironic role that the concepts of
“nature” and “property” have to play in this narrative. First, however, it is helpful to better
understand the practice of “epistemic locality” (premised on kinship and relationality) and how

that helps us understand EEL,TOS as kin.

7.2. Epistemic Locality, Morality in Locality, and Environmental Ethics
At its most basic, “Epistemic locality is resituating thinking in locality.”8! As we have seen
above, as well as in previous chapters, the processes of colonialism, sovereignty, and global
capitalism necessitate an externalization, or delocality, of ‘nature’ and ‘resources’. Canadian law,
and more broadly western philosophy, does of course have an environmental ethic component.

This environmental ethic cannot be considered uniform. However, for the most part debates

836 Ibid. at 44.

837 Ibid. at 43.

838 Ibid. at 50. Burkhart notes that this process “is never complete and always needs to be maintained, there is always left a remainder — the remainder of locality” (ibid.).
839 Ibid. at 50.

840 Ibid. at xxxiv. Burkhart also writes that “Locality is a process, not an abstract limit” (ibid. at 88).

841 Ibid. at 50.
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hinge on binaries such as subject / object, instrumental value / intrinsic value, and the like.
Within these types of oppositional binaries, the choice is an either/or and one cannot exist
independently of the other — that is, the existence of subjects depend on there being objects. For
example, (the abstract subject) ‘I’ thinks of themselves in relationship to another — an object that
is either a “you” or an “it”.3*> Whether that object is a “you” or an “it” corresponds generally
with conceptions of animacy.?*? At a very general level, animacy and agency are interrelated. If
something is animate it has agency, and if something has agency it is animate. While it varies
across cultures, and manifests differently in languages, animacy can have levels of hierarchy to
it. For instance, we might call a cat ‘she’ (signaling animacy), but we would never call a rock a
‘she’ (unless we mean it in some playful sense) because it is inanimate - without agency, and
thus an “it’.

Unsurprisingly, most of us also know these distinctions to be anthropocentirc — humans
are at the top of this hierarchy.3#* Those which follow, or are higher on the animacy scale, tend to
exhibit characteristics that are more akin to humans (reason, interests, pleasure, etc.). In other
words, it is largely the presence of these values or characteristics that determine place on the
hierarchy. Further cementing their place atop the hierarchy, humans also have the privilege of
possessing ‘personhood’, something particularly important in regard to legal rights and
responsibilities in Canadian and western law. It is self-evident that western philosophy and law
has been resistant to including much else at the top of this hierarchy.34’

To consider this hierarchy, and the way in which it is constructed and maintained, is also
to consider conceptions and processes of value, and attributing value. Does something have
value “in and of itself” (intrinsic value), or does it have value “for the sake of something else”
(instrumental value)? A human clearly has obligations to another human because they are both
subjects with intrinsic value. But what about animals, land, water, or more broadly, the

environment? Making these distinctions, however, go beyond the philosophical in that these

842 Ibid. at 100.

843 For an interesting and helpful book on animacy and its connections with gender, race, and sexuality, see Mel Y. Chen, Animacies: Biopolitics, Racial Mattering, and Queer
Affect (Durham: Duke University Press, 2012).

844 1t would be difficult to pinpoint the exact onset of this notion, but, as mentioned in a previous chapter, the Bible is a clear example of this thinking: “God created man in his
own image...[and] said to them, “Be fruitful and increase in number; fill the earth and subdue it. Rule over the fish in the sea and the birds in the sky and over every living creature
that moves on the ground” (Genesis 1:27-28). Burkhart also points to several foundational western thinkers who uphold this “anthropocentric hierarchy”, including Aristotle and
Immanuel Kant (Burkhart, Indigenizing Philosophy at 168-169).

845 Corporations have long had legal personhood, and more recently, in New Zealand, the Whanganui River was also given legal personhood under the law. The legal personhood

of the river will be given further consideration in the following chapter.
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value assignments thereby connect with our moral positioning. Morally, we have stronger
obligations to a cat than to a rock.

There are obvious relationships between law and morality, meaning that the above
distinctions then have clear implications for how they shape our decision making and legal
processes.®*¢ Importantly, the above discussion also serves to illustrate the way in which western
philosophy is based on abstract and delocalized thought — none of the above discussion
necessitate reference to any particular place or being(s). The relationships and value assignments
are abstract and seemingly universalized.®*’ The motivations, and seeming necessity, of this
abstraction and attempted universalization (i.e., process of delocality) is achieving a notion of
certainty.3*® As we will see below, when WSANEC claims, which are deeply rooted in place, or
locality, are viewed superficially through the lens of delocality, they are often misrepresented as
being uncertain, romanticized, fundamentalist, and the like. We need to understand more about

relational ontologies to understand why this is the case.

7.2.1. Relational Ontology and Value
As mentioned, environmental ethics has long hinged on the debate between intrinsic and
instrumental value, both of which are delocalized abstractions and value assignments. Burkhart’s
philosophical intervention, in that it hinges on locality in Indigenous philosophy, comes in at a
more foundational level.3*° He uses a Trickster Methodology in so far as that he is showing us
how through the creation of false binaries (such as intrinsic and instrumental value) we are often
unwittingly drawn into the realm of “delocality”, when in actuality, through the lens of epistemic

locality, such binaries and value assignments are irrelevant.?>°

846 For an introductory text to law and morality see David Dyzenhaus, et. al., eds., Law and Morality: Readings in Legal Philosophy: Third Edition (Toronto: University of
Toronto Press, 2007).

847 There are, of course, always outliers within such a system. However, these are viewed as ‘anomalies’ and thus always in contrast to the more generalized ‘universal’.

848 Burkhart, Indigenizing Philosophy at 115. Burkhart writes: “The sense of security that is achieved by absolute, eternal, unchangeable knowledge is gained by delocality, which
provides an illusion of removing the originary manifestation and context in knowing and meaning in order to maintain universal consistency across all places and times” (ibid.)
“Thus, at this deeper level, the choice to see the world through delocality is not merely a choice to see the world as a world of things rather than relations, but to see things as a
static substratum that underlies an abstract and delocalized world rather than to see things themselves as a form of interconnectedness in the context of particular capacities for
kinship. Of course, seeing things as a static substratum on which knowledge must depend is only possible or even necessary because the world has been abstracted from locality,
which means static things are a delocalized abstraction of localized things in multiplicity. Things can only become concrete enough for grounding knowledge or being that around
which value and life can be framed when they are not truly things in their multiplicity in locality, from the land. Knowledge through abstracted and delocalized things seems to
create something permanent or static only by being abstracted from locality where things and knowledge float free from the land” (ibid. at 195-196).

849 Burkhart writes: “...the seemingly simple choice between the binary oppositions of intrinsic value and instrumental value can reveal a deeper choice between paths of
delocality and locality” (ibid. at 177).

850 Ibid. at 179. “The issue should not be seen as the choice between intrinsic and instrumental value but as the choices that lead to this forked dead end. The trickster

methodology toward epistemic locality is intended to reveal how the moral status of and our moral obligation to nonhumans is constructed through delocality.”
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Burkhart argues that “a main stumbling block in the way of thinking
nonanthropocentrically and through locality is the thought that we must begin our reflections

851 One of the assumptions

from the determination of the levels of value that things have.
required in attempt to create such generalizations within this type of western valuation is that
things (entities / subjects / subjectivities) are foundational, or exist prior to relationships.®>? In
contrast, epistemic locality points us toward relationality and kinship, beginning from the
realization that nothing exists in isolation, and so cannot be valued as such. In fact, in so far as
theoretically possible, “nothing has value in isolation.”®>* Since a relational ontology begins by
placing relationships as ontologically prior to entities or subjects, all subjects are necessarily
formed intersubjectively.?3

The strong notion of intersubjectivity, interconnectedness, or kinship present in epistemic
locality has significant implications in regard to ethics and morality. Since nothing can exist in
isolation, it is untenable to begin with an assumption that we can structure our relationships by
assigning different values to things, particularly based on anthropocentric criteria. Rather, since
we begin with relationships as being ontologically prior, and nothing can exist in isolation, then
“there are no levels of value.”®>> Similarly, foregrounding relationality over subjectivity impacts
how we see being and agency in the world. The implication of a strong relational ontology
entails that “this way of thinking about life means that everything is alive at some level. Being
alive is not dependent on any particular property that a thing might have but on having
relationality or interconnectedness itself. Life is not the possession of consciousness, the ability

to experience pleasure or pain, the power of self-movement, or any biological process inherent in

a particular organism, from this perspective of life. Life is fundamentally the capacity for

851 Ibid. at 217-18.

852 It is also anthropocentric in the sense that it necessitates human valuation.

853 Ibid. at 200.

854 See Ibid. at 104-05 for more on relational ontologies. “The first psychological sense of intersubjectivity arises from Cartesian subjectivity (private egos). In this sense, the
private ego subjectivity is ontologically prior to intersubjectivity. Individual private egos come into relationship with other such egos through external signs of communication that
create a context for agreement and consensus. In the stronger sense of intersubjectivity, the subjectivity itself is in relationships with other subjectivities. Intersubjectivity is a
cocreation of individual subjectivities, an so relatedness is ontologically foundational and primary. All individual subjects coemerge from a holistic field of relationships. The
being of any one subject is ontologically dependent on the being of all other subjects, and so each is ontologically dependent on the being of relationship between subjects prior to
any individuating subjectivity. Intersubjectivity, in this sense, precedes Cartesian subjectivity” (ibid. at 104).

855 Ibid. at 200.
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kinship.”8%¢ Since nothing can exist in isolation, it is from this perspective that — “Everything has
all the value there is. Everything is sacred.”®’

The foundational question that then arises is: Without any distinction in value how do we
have ethics or morality?%>® Burkhart recognizes that from a relational ontology “Our
relationships to different things require different behaviors in order to act rightly...but this does
not require different kinds of significance for the things to which we are related.”®>® In fact, “if
value is shared equally by all (everything is sacred) but moral action is determined by relational
context, then equal things in different relations might not in fact require equal treatment since it
is the relationship that is primary and not the individuals or the value of those individuals —
human or nonhuman.”#° We must therefore turn our attention to particular relationships.

Again, the point of epistemic locality is not to set in advance what our (abstract)
relationships or moral requirement ought to be.®! It is to recognize that kinship relationships,
like the world, are dynamic and never complete.?? As I noted in my methodology chapter,
WSANEC stories recognize this fluidity and should be viewed as a snap shot of a particular time
and telling; while many stories still contain generations of experience in kinship (“intimate
knowing relationship ” with place), they are still always pointing toward living relationships that

are still in motion.8%3

The power of those stories are that they “provide a concrete but
dynamically layered framework for the world and seeing ourselves through a lens of kinship and
relationality.”%* It is from there that we must determine right action.

It is through epistemic locality and relational ontology that we begin to see the shape of
“morality in locality”.8¢> Our search for right action begins “with an attitude of respect. This
attitude first arises from the background context of universal sacrality.”®%® “The value of

universal sacrality” is meant to provide “an extra sense of care” in our moral deliberations

856 Ibid. at 194.

857 Ibid. at 200.

858 “If there is no value by which to determine right action, then there would be, the line of thinking goes, no way to determine, even in the loosest sense, which actions were right
and which were wrong” (ibid. at 223).

859 Ibid. at 201-202.

860 Ibid. at 227.

861 “To attempt to construct right action in advance or external to our relationship, just as with constructing value in the abstract, is an attempt to construct these from outside of
kinship, from delocality” (ibid. at 202).

862 Ibid. at 235.

863 Burkhart defines kinship as an intimate knowing relationship (ibid. at 234).

864 Ibid. at 133.

865 Ibid. at 218.

866 Ibid. at 298-299.
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regarding us and all that is around us.3¢” In that sense, the concept of sacredness functions as a
limit to acceptable behaviour, but “it does not tell us how we actually ought to act.”%%% Our
particular moral reflections, therefore, are primarily relational, contextual, and non-linear, given
the dynamic nature of kinship and the fluidity of two moving points (agent to agent).®®® That is, it
is the context of our relationships that determine “what sorts of actions are respectful and what
sorts are not.”87? It is clear then that from this perspective, responsibly navigating right action

requires intimate knowing.5”!

Within epistemic locality, the “manner in which one goes about
finding knowledge is in relation.”®”2 Or, as I expressed in regard to WSANEC law, knowledge is
not abstracted from relationships, but rather, premised on those relationships. Through intimate
and intersubjective relationships with all that is around us, the process of moral reasoning is
aimed at the ability to build and “sustain kinship relationships” within a “dynamic space of being
and kinship.”®”® That is, “first-person experience in the act of “seeing” through relational
kinship.”874

There is no attempt to objectify place in epistemic locality, or to erase the multitude of
kinship relationships within locality.®”> As I described, it is about attaching ourselves to place in
respectful ways, and within the boundaries of kinship and universal sacrality.®’® This requires a
type of weaving of “bottom-up unity’®”” in which stability is achieved through “individuals [that]
are taught values in locality that make them capable of functioning in relational reciprocity to a

dynamic We of community.”88

7.2.2. Were Islands Once People?

867 Ibid. at 227.

868 Ibid. at 271.

869 Burkhart similarly notes that “Relationships are never one-sided” (ibid. at 287). That is, “’kinship requires a response [and] kinship is sustained by adjusting to the response”
(ibid. at 250). Finally, since relationships are always in motion, there can be no final or fixed state.

870 Ibid. at 287.

871 “...in Indigenous epistemologies we find lived, experiential, and embodied knowledge achieved through kinship” (ibid. at 116).

872 Ibid. at 292.

873 Ibid. at 238 and 250.

874 Ibid. at 119.

875 As Burkhart frames it: “The diversity of experiences around a particular thing is an aspect of the continual unfolding of that thing. The manifestation of things in our
experience is also a part of us and a part of our unfolding, our unfolding kinship relationships, which are both a part of us and also a part of the world” (ibid. at 196).

876 Yes, relationships can go badly, but continually acting in harmful ways will, unsurprisingly, tend to result in the termination of relationships. Therefore, the requirement of
maintaining kinship, and the backdrop of everything is sacred, results in an ‘outer limit” to acceptable behaviour.

877 Ibid. at 267.

878 Ibid. at 243.
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I have drawn on Burkhart in an attempt to help clarify, or bridge a gap, to the way I have
described WSANEC relationship to place. As mentioned, however, such claims are commonly
misunderstood in predictable ways. For example, it can be the case that “Western thinkers scoff
at what they see as hypocritical, romanticized, or nonsensical primitive morality” contained
within these claims.?” Similarly, these claims to strong and spiritual connections with land are
often critiqued as guarding ‘traditionalism’, and thus fundamentalism, thereby functioning as
potentially oppressive and stymieing adaptation and change. I will seek to address spirituality
and reconciliation further in Chapter Seven, but for now, it is important to touch briefly on these
superficial misunderstandings before finally moving on once again to a more specific discussion
of LEL,TOS.

One of the first critiques is that speaking of TETACES (islands) as ancient relatives who
were created when thrown into the ocean by XALS is simply “nonsensical primitive morality.”
In other words, can it really be the case that WSANEC believe that islands were once people?
There are at least two important issues at play in this line of questioning, both relating back to
epistemic locality. The first is in regard to what is “true”. To ask if islands actually were
WSANEC people at one point is to seek a “delocalized truth.”$8° Burkhart argues that a fixation
on “what actually happened — a common question under Western epistemic practices that
requires a delocalized investigation into... “truth™ misses the point of epistemic locality.®8! That
is, that “Indigenous philosophizing focuses on meaning and understanding (which are relational
and dynamic) rather than truth and proof (which is static and delocalized).”®3? The more
informative question, then, is how we understand and see this to be true, which is not a softening
of the notion of kinship. Rather, given the relational ontology described above, as opposed to
imposing an anthropocentric and hierarchical valuation of entities or subject, we are always
brought firmly back to relationship and locality. “The context for understanding moral
relationships, of any kind, is, then, kinship. All beings around us are our relatives, not simply in
some metaphorical sense where we understand inanimate, lifeless objects as somehow related to

us, but in the fullest sense of moral relationships between agents, between people.”®%3 As

879 Ibid. at 226.
880 Jbid. at 121.
881 Ibid.

882 [bid. at xxx.
883 Ibid. at 295.
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Burkhart notes, “the question regarding what is alive or what is an agency in isolation, a question
that is often raised by philosophers, does not arise since the metaphor under the metaphor of life
and agency is relationship or kinship.”884

The critique that follows is that such proclamations of kinship must be “hypocritical” or
“romanticized”.%% “The worry here is if we take the idea that the environment has intrinsic value
to what seems like its natural end, we might be required to not eat animals and even plants, to not
walk on the earth, or to not scrub the bacteria off our bodies in the shower.”%%¢ Again, this
critique is to fall back into viewing the claim through a lens of delocality. You cannot live in this
world without being dependent on innumerable relationships — nothing can! You cannot remove
all of these relationships of interdependence in that way even if you wanted to — the air you
breath, the water you drink, the food you eat, the bacteria in your stomach, is all necessary for
your life. From a relational ontology perspective, these relationships constitute the entirety of
value in life. Morality arises out of these interdependent relationships — to see and act as though
you are in kinship with all around you, which by definition requires a give and take. And so, to
be clear, this notion of kinship is not one-sided. As Robin Kimmerer so poignantly puts it, “What
do you suppose would happen if people believed this crazy notion that the earth loved them
back?”887

In WSANEC we speak of our Reef-net technology, our traditional and sustainable fishery
governance and method, as being gifted to us by the Salmon People. This gift came from a time
when one of the Salmon People visited us in the form of a young man, and married a woman
from WSANEC. After having stayed with the community he could see we were suffering in our
abilities to obtain enough food. Prior to leaving, he taught WSANEC the reef-net technology and
the ceremonial component of the fishery, so that we would never have to go hungry. In return,
WSANEC have several protocols built into our governance structure in terms of reciprocating
that gift and of maintaining that connection and gratitude toward the Salmon People. From a
relational ontology, it isn’t accurate to see an inconsistency between seeing the Salmon People as

our relatives, and us depending on them for sustenance and survival.3®8

884 Ibid. at 297.

885 Ibid. at 226.

886 Ibid. at 219.

887 Kimmerer, Braiding Sweetgrass at 124.

888 In Burkhart’s utilization of a trickster methodology, in which Iktomi plays the Trickster, he writes: “Iktomi...can’t understand why what one eats has a negative relation to

value” (Burkhart, Indigenizing Philosophy at 209).
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To view any of these orientations as traditional, and thus fundamentalist, is misguided.
More appropriately, we should seek to look under the false binary between tradition and change,
to the more central point of the distinction between locality and delocality. From “the perspective
of locality, the identity of a tradition is not changed by incorporating or responding to newly
encountered narratives and metaphors any more than a river becomes new when it cuts through a
new valley.”8® To the extent that I emphasize these particular relationships with land is not in
opposition to fluidity of relationships and context. Fluidity in relationships is inherent. The
troubling issue is when attempts are made to remove things from locality. As Aaron Mills so
brilliantly and concisely puts it — “change is ceaseless, but never, ever groundless.”8%

Returning to the opening of this section, the Paddle for LEL,TOS was an exercise and
embodiment of WSANEC law, and the kinship relationship of care WSANEC have with
TETACES (Relatives of the Deep). We heard the call of place; as opposed to taking that
relationship for granted, we remember our responsibilities. Even injecting a bit of locality into
the status quo can create significant change in our understanding of relationships.®! From this

vantage point we can begin to look at EEL,TOS differently.

8. Relating to LEL,TOS

The WSANEC depended greatly on salmon, crabs, clams, ducks, geese, seabird eggs, berry
picking, gathering, hunting and the like. The WSANEC actively maintained harvesting sites,
including camas fields, and hunting locations. Sites throughout the peninsula and neighboring
islands provided plentiful sources for subsistence. Not only were these locations necessary for
subsistence, they also provided medicines and materials for making baskets, and other cultural
items. Spiritual locations and sacred burial sites also exist throughout WSANEC territory.

EEL,TOS is one location that has all these attributes and connections with the WSANEC.

889 Ibid. at 199.
890 Mills, “Rooted Constitutionalism™ at 155.

891 Burkhart, Indigenizing Philosophy at xxxiv.
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The Tsawout band®*? had a temporary village site, KELJLEWEL (relating to the concept
of “shelter”, or “sheltered canoes™),%*? toward the north end of the island.®** The island also has a
known burial ground.?>> As far as sustenance, the island was rich in salmon and halibut fishing,
as well as crabbing, clamming, and other seafood.?® My Auntie Belinda speaks of a time when
giants lived on EEL,TOS, and of the particularly large and purple dungeness crabs (a favoured
food of these giants) that still live near EEL,TOS.#7 According to Dave Elliott Sr. this place was
called TEUXALEC (meaning “giant” and that it “refers to a story”).88 My relative, Philip
Pelkey, related a similar story. He told that TEUXALEC “was the name of a “monster” who
killed people and used to live in “the shallow water over the sandspit on James Island.”**® Randy
Bouchard and Dorothy Kennedy, ethnohistorians, related the words of Philip Pelkey as follows —
“The people decided to get rid of this monster; they put him in a canoe where he fell asleep. The
leader of the people told Mr. Crab to bite him. This he did, and the monster fell overboard in the
shallow waters of James Island spit, where other crabs killed him. In the course of telling this
story, Mr. Pelkey stated: “The shallow water over the sandspit is now called ¢4 'ew xilets as that
is where the monster was killed.””%
Important plant resources, such as licorice ferns (TESIP), which were used for medicine,

and the salal bush (DAKE,IEC), were also located throughout the islands. Cedar trees and

numerous other resources were abundant at one time, and the WSANEC people made use of all

892 Up to this point I have generally used the term WSANEC to refer collectively to each of the different Bands now in existence. The Bands in existence today (Tsawout,
Tsartlip, Tsyecum and Paquachin) are not distinct peoples (we are all WSANEC), but rather, at most reflected inter-societal connections to specific villages. In the context of
LEL,TOS, and the current litigation in that regard, it makes sense to refer here specifically to Tsawout as a way to indicate that those from that village (and now Band) have a
particular and strong connection to the island. As noted above, EEL,TOS is located directly across from the Tsawout reserve.

893 Poth, Saltwater People at 29.

894 Millenia Research Ltd., in their archaeological survey of James Island, considered the oral tradition of WSANEC elders in accounting for the likely presence of archaeological
material at KELJIEUL during their archaeological survey of James Island. Millenia Research considered the meaning of KELJIEUE (which relates to the concept of “shelter”) to
indicate the possible presence of an occupation site. Archacological materials, including fire-cracked rocks, were found at the location. The report also noted a high potential for
other archaeological deposits, including canoe skids. However, note that there does appear to be some inconsistency between the location of KELJIEUE on the map provided in the
Millenia Research report and that in Poth, Saltwater People. The location of KELJIEUE on the map provided in Saltwater People more closely relates to the location described as
archaeological site DdRu40 on the Millenia Research map. The archaeological report confirmed that DdRu 40 contained a significant amount of archaeological material, including
shell midden, fire-cracked rock, a possible fish-trap feature, and considerable potential for yielding cultural items (such as basketry) in a nearby marsh. See Millennia Research,
“Archaeological Reconnaissance” for more detail.

895 Millennia Research, “Archaeological Reconnaissance™ confirmed that archaeological site DdRu-10 held reported human remains which were initially discovered in a 1974
archaeological project. WSANEC oral tradition also speaks of a burial ground on the island.

896 Ibid. confirms shell midden sites throughout the shoreline of the island. WSANEC oral tradition also speaks about the use of these resources.

897 Dungeness crabs vary in size, with 6.5 inches being the legal limit for male dungeness crabs (fishery of female crabs is illegal). Dungeness crabs, however, can be in the range
of up to 10 inches in shell width. Typically, Dungeness crabs have a brown shell with a purple tinge. The crabs my Auntie speaks of are large in size and have a decidedly more
purple colour to their shell.

898 Poth, Saltwater People at 29.

899 Bouchard & Kennedy, “Ethnographic Examination” at 51.

900 /bid. [internal citation omitted].
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these resources. These were the gifts provided by the Creator. For thousands of years our
‘Relatives of the Deep’ have followed the promise of creation and cared for us, the WSANEC
people. WSANEC reciprocated in a number of ways, but John Elliott has spoken about the
following ceremony in particular.

When the ocean spray would bloom it was a sign that the salmon were
arriving. At this time a single man would paddle in his canoe to Point Roberts
(SMOKEC) to make a sacrifice for the upcoming fishing. Each stroke was a
sacrifice. The man travelled to SMOKEC with the memory of the words of the
Creator (if the WSANEC people looked after the ‘Relatives of the Deep’, they
would in turn look after the people). His travel was the ceremony that
acknowledges that law. When he reached SMOKEC he would stand in his
canoe and face all of the Gulf Islands. He would speak to them like they were
human. He told them that soon their relatives would return to their waters to
fish the salmon that were coming. He reminded them of what the Creator had
told them long ago (that they need to look after each other). After speaking to
the islands he also spoke to the spirit of the salmon. He asked them to take pity
on the people and to feed them once more. If they fed the people, he told them
the people would respect them like they always did. He then said a prayer
name for each of the four types of salmon. After saying the prayer he began to
paddle back home. On his way he stopped to gather the people and to tell them
he had made a sacrifice and prayer for each of them. He told them that they
would all look after each other.*"!

The story John Elliott relates above is foundationally rooted in a relational ontology and
epistemic locality. Through that lens, to remove EEL,TOS from our traditional territory and
place it under private ownership is to take more than an island from the WSANEC people, it also
takes from us an element of our culture, our belief system, and our legal system. I have already
related the deeper meaning islands (TETACES) have to the WSANEC people, as well as the
creation story of EEL,TOS and the obligations passed by the Creator. These obligations are part
of our S,OXHELI (our sacred teachings of life). Upholding our obligations of care for LEL,TOS
is important to the WSANEC people, though becomes increasingly difficult the longer our
people are restricted from accessing our traditional territory and from EEL,TOS. The dislocation
we experience deprives us of more than access, but also of the connection we have with place

through our belief system (our CELANEN — ancestry or birthright).

901 Teaching of John Elliot (24 September 2010) at EAU,WELNEW Tribal School.
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Figure 36: "EEL, TOS ("Splashed on the Face")" Photo, 2018.

While it would appear that “belief” is protected under the Canadian constitution and
freedom of religion,’*? such protections are, in fact, wholly inadequate for such Indigenous
claims. John Borrows identifies the inadequacy of the law in protecting religious beliefs that are
outside the law’s “institutional receptiveness and interpretive competency.”?* Similar difficulties
exist within the framework of s. 35(1) claims.’®* More recently, Nicholas Shrubsole has written a
detailed exploration of the challenges Indigenous Peoples face in terms of their religious
freedoms in Canada.’® Shrubsole concludes that “Indigenous religious freedom is currently an
impossibility in contemporary Canada, where mechanisms of the colonial project continue to
manifest. Assumptions, institutions, and systems persist that exclude Indigenous perspectives
and mask culturally specific ideas regarding religion generally and Indigenous religions
specifically. Legally, politically, and socially, these assumptions, institutions, and systems
continue the colonial project of marginalization, forced reshaping, and erasure of Indigenous

cultures and ways of life.”?

902 Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 at s. 2(a).

903 John Borrows, Indigenous Constitution at chapter 9. The law has difficulty in sufficiently protecting cultural beliefs that are outside its informing values. For instance, the
concept of TETACES, which involves attributing a level of autonomy and reciprocal obligations between islands and the WSANEC people, might stretch the common law beyond
its point of receptiveness. The common law might feel uncomfortable with the implications of recognizing this level of connection between, what western ideology views as an
inanimate object and resource, and a group of peoples. Also see Benjamin L. Berger, Law’s Religion: Religious Difference and the Claims of Constitutionalism (Toronto:
University of Toronto Press, 2015) for an assessment of law and religion within a liberal multicultural framework.

904 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 at 35(1). Refer to R. v. Sparrow, [1990] 1 S.C.R. 1075 for case law interpreting s. 35, as
well as many other cases that followed. Also refer to Borrows, Indigenous Constitution at chapter 9 for a more thorough analysis and application of s. 35(1) and s. 2(a) in respect to
Anishinabek legal traditions. Some of the general difficulties that may arise are that protection of WSANEC spiritual beliefs respecting TETACES might not be protected by a
s5.35(1) argument if they are not found integral to our distinctive culture prior to European contact, or the rights connected with these spiritual beliefs may also be viewed as
extinguished by the common law and arrival of the common law and private property. Of course, valid legislative objectives that are consistent with the honour of the Crown may
also serve to justifiably infringe Aboriginal rights. Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010 provided a broad scope of legislative objectives that could validly
infringe aboriginal rights.

905 Nicholas Shrubsole, What Has No Place, Remains: The Challenges for Indigenous Religious Freedom in Canada Today (Toronto: University of Toronto Press, 2019).

906 Ibid. at 7.
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Shrubsole’s analysis pays particular attention to Indigenous culture and perspectives on
land. Rather than referring to Indigenous “beliefs” about land, he references “cosmologically
significant space”, which he uses to “emphasize that the space is not just an outgrowth of belief
but something that may be the origin of knowledge and belief, temporally, relationally, and
spiritually orienting a community.”"” Here again lies the particular problem — “Canada’s legal
culture presupposes a particular kind of land-person relationship.”% Rather than meaningful
consideration of these differences in perspectives, Indigenous peoples, and their particular
perspectives on land, are excluded or forced to assimilate.’® Shrubsole’s argument, and my
intention, is not to say that Indigenous claims can never receive any protection under Canadian
law, but rather, to point to the more foundational divide; a divide which will never be conducive
to a meaningful ‘reconciliation’. As Shrubsole writes: “While the courts seem more willing to
accept a wide breadth of features of Indigenous religions, they have made it abundantly clear that
any such protections are superficial — meaning, conceptual integrity and the objects of belief are
not protected under the Charter right to religious freedom.”1°

The recent case, Ktunaxa Nation v. B.C., the Supreme Court of Canada (SCC) made a
clear statement in regard to how they would interpret Indigenous religious freedom in Canada.”!!
In this case the Ktunaxa Nation opposed the development of a ski resort that was to be built on
Qat’muk, “a place of spiritual significance for them [because] it is home to Grizzly Bear Spirit...
a principle spirit within Ktunaxa religious beliefs and cosmology.”!? The Ktunaxa argued that
the ski resort would scare away the Grizzly Bear Spirit. The Ktunaxa argued that the departure of
Grizzly Bear Spirit would “remove the basis of their beliefs and render their practices futile.”!?
As such, “the vitality of their religious community depends on maintaining the presence of
Grizzly Bear Spirit in Qat’muk.”!* In drawing on precedent, the majority ruling of the SCC,
written by Chief Justice McLachlin, stated that s. 2(a) is limited to “the freedom to hold religious

beliefs and the freedom to manifest those beliefs.”!> The decision to allow a year-round ski

907 Ibid. at x.

908 Ibid. at 11.

909 Ibid. at 12.

910 Ibid. at 25.

911 Ktunaxa Nation v. British Columbia (Forrests, Lands and Natural Resource Operations) 2017 2 S.C.C. 54 [Ktunaxa Nation).
912 Ibid. at para. 5.

913 Ibid. at para. 59.

914 Ibid.

915 Ibid. at para. 63.
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resort in Qat’muk interfered with neither the “freedom to believe in Grizzly Bear Spirit or their
freedom to manifest that belief”, such as through worship, practice, or teaching those beliefs.”!®
In that regard, the majority of the court was clear that “the state’s duty under s. 2(a) is not to
protect the object of beliefs, such as Grizzly Bear Spirit.”!” While the dissenting opinion of
Justices Moldaver and Cote still upheld the Minister’s decision to approve the resort, they did
characterize the majority’s reasoning as one which “amounts to protecting empty gestures and
hollow rituals.”'® While the Ktunaxa lost their case at the SCC, ultimately the ski resort was
defeated and the Ktunaxa received $21 millions dollars in establishing an Indigenous Protected
and Conserved Area (IPCA) at Qat’muk (IPCA’s will be returned to in the following chapter).

It is clear that the Ktunaxa’s belief in Grizzly Bear Spirit is intimately tied with the object
of belief, that is, it is “tied to the land itself.”!® Such a realization brings back to our attention the
intimacy of “locality” and “epistemic locality” described by Brian Burkhart. When the Ktunaxa
claim to religious freedom is viewed outside of that locality, it is subject to violence and
misunderstanding. Like Ktunaxa and Grizzly Bear Spirit, many WSANEC beliefs are intimately
tied to land in the same way.

In SENCOTEN we speak of SWIST - “where we paddle to, to sustain our way of life.” It
is our sacred connection to the land. It encompasses our traditional territory as provided by the
Creator. Our SWIST includes all the locations we went to hunt, fish, crab, to see relatives - it
encompasses everything. EEL,TOS is part of our SWIST. Therefore, like the concepts of
S,OXHELI and CELANEN, to take EEL,TOS from our SWIST is also to take an element of our
sacred connection to the land. A belief system intimately entwined with the land is critically
harmed when that land is taken without justification. Caring for our ‘Relatives of the Deep’ goes
beyond maintaining ecological integrity — something the current owner of James Island has
endeavored to achieve. It also includes a spiritual element that incorporates active practice of our
culture and belief system on the land and in relationship with EEL,TOS.

Colonialism and the privatization of EEL,TOS has hindered these practices, but they

remain a strong and integral component of the WSANEC culture, belief system, and legal

916 Ibid. at para. 70.

917 Ibid. at para. 71.

918 Ibid. at para. 130.

919 Shrubsole, What Has No Place at 46.
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order.”?? It is through the framework outlined in this section that we understand the full harm
experienced by the WSANEC and £EL,TOS. For decades EEL,TOS has been degraded and
privatized. Within a western environmental ethic, which hinges on a Nature/Society binary, it
would appear that ecological restoration of the island alone will lead to the ecological integrity of
the island. From a WSANEC perspective, the harm continues and the ecological integrity of
LEL,TOS cannot be achieved without connection, reciprocity, and good relationships with
WSANEC.”!

With a better understanding of relational ontology and WSANEC’s relationship with
LEL,TOS, and in working to, finally, bring this chapter to a close, I wish to briefly highlight
some of the ironies in the Nature/Society binary, the harms it has caused, and its relationship

with capitalism.

9. Nature and Capitalists
Throughout the above section many ironies relating to capitalism and conceptions of “nature” are
apparent, as well as the ways in which these clash with WSANEC thought as I have been
attempting to relate it. We see the conceptual divide between Nature/Society throughout,
including the naming of EEL,TOS as James Island, in 1854. I have already described how this is
contrary to the WSANEC naming system, and how such an approach to naming functions to set
humans apart from, and even impose them over, nature. Given the tendency to name places after
‘significant individuals’ is equally telling of what type of humans (those sitting atop the social
hierarchy) have unique privileges in connection with place. A clear example of this at James
Island was Richard McBride, and others, establishing a private hunting club on the island. In that
sense, James Island has been a type of retreat from early on in its relationship with the settler
community.

The impacts of this hunting club are in fact still felt. A number of foreign species were
introduced for those to hunt on the island, including the fallow deer. While McCaw may have

solved the fallow deer issue on James Island, the WSANEC still struggle to deal with the

920 1 can say that the WSANEC people continued to use their land even throughout the 1870°s to the present. My grandfather, Earl Claxton Sr., has indicated that James Island
continued to be used by the WSANEC people even as a temporary village site until the 1930 or 1940s. Earl Claxton Sr.’s comments were cited in Millennia Research,
“Archaeological Reconnaissance” at 15. Clearly the WSANEC have not forgotten their obligations to their ‘Relatives of the Deep’, proof of which resides in the continued passing
on of the creation story of EEL,TOS.

921 To my mind falling back on the ecological integrity of the island brought about by the current owner of the island would be akin to condoning kidnapping, so long as the

kidnapper, or persons who followed, cared well for the child that had been taken. Such a conclusion is absurd, and largely irrelevant to the harms already done.
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rampant fallow deer population on other islands, including Sidney Island. In an act of resurgence
the WSANEC Leadership Council has initiated the Fur to Forest program.®2? The program seeks
to manage an ecological restoration of the forest ecosystem, including removal of the rampant
invasive deer population. Managing the invasive deer population goes hand in hand with the
development of a hunter training and mentorship initiative. WSANEC members and youth are
taught safe hunting practices with elders, while also able and encouraged to exercise their
Douglas Treaty hunting rights within the Gulf Islands National Park Reserve.

The poisoning of the island and its rare ecosystem was most clearly affected by the
development of the munitions plant on the island. It is interesting to see how the conceptions of
‘nature’ and ‘away’ have oscillated over time. In connection with McBride and other social elites
who developed a private hunting reserve at James Island, the island was a type of private ‘nature’
away from Fort Victoria to which one could escape to. With the munitions plant, the notion of
the island as being a place ‘away from’ the city is used in a different sense. The reason the
munitions plant was moved to James Island was to mitigate the impact the heavy pollution from
the plant had on private land owners in the Victoria and Nanaimo areas. In that sense, James
Island was a place ‘away’ from civilization and thus not a disturbance. Yet, what climate crisis
has so clearly illustrated is that there is no legitimacy in conceptualizing pollution as ‘away’
from us, and thus no longer our concern. It is this very type of faulty logic and industrial
capitalism that has propelled us into the depths of climate crisis.

It is, of course, also troubling that the notion of having the munitions plant ‘away’ from
civilization gave no consideration to the WSANEC. The WSANEC were clearly present, and the
Tsawout reserve is located directly across from James Island. The fact that this was not of
concern reflects the dehumanizing aspect of colonialism and its impacts.®?* That is, within the
binary of Nature/Society, the WSANEC were not civilized enough to escape the conceptual
category of ‘nature’. Thus, to the extent that nature is used as a dumping ground, there need be
little concern regarding the pollution from the plant being ‘away from” WSANEC in the same

sense that it was necessary for the general population of Victoria.

922 The program is a partnership with Parks Canada, private land owners, the province of BC, and the WSANEC and Hul’qumi’num Nations. See the WSANEC Leadership
Council website for more at https://wsanec.com/avada_portfolio/fur-to-forest-2/.

923 Dayna Scott and Adrian A. Smith have also given critical reflection on “sacrafice zones” in the green energy economy where low-income and racalized groups are forced to
bear more environmental harms. See Dayna Scott & Adrian A. Smith, “Sacrafice Zones” in the Green Energy Economy: Toward an Environmental Justice Framework™ (2017)

62:3 McGill LJ 861.
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When the munitions plant closed, no clean-up of the contamination created by the plant
was undertaken. The island, and the services it had to offer to the company as a site for operating
the munitions plant, were simply exploited and appropriated. The relationship between the
company and the land was clearly non-reciprocal, which is not entirely surprising since, as
discussed in previous chapters, capitalism, as a way of organizing nature, depends on this
externalization and appropriation of nature. Having to meaningfully account for those costs
within the logic of capital would have been too high. In fact, as we saw, the cost of clean-up was
enough for one corporation their project of a golf resort. It is also worth mentioning that within
WSANEC thought, such treatment of the island (and the gifts it has to offer the WSANEC)
would fall well outside the zone of acceptable behavior within the realm of kinship and relational
ontology.

The next obstacle that came to James Island was the world-class golf resort that was
envisioned. I have already mentioned how the “no limits” design of the course is problematic
within an archeologically sensitive area. However, such a golf resort is clearly another capitalist
project, albeit less industrial than the munitions plant. Enjoying a round of golf within a beautiful
setting can be seen as a chance to be outside and in ‘nature’. However, like Butchart Gardens, for
example, the type of ‘nature’ envisioned is one that is highly controlled, shaped, and manicured.

Some of the most interesting, and ironic, points on nature and capitalism come with
attention to the McCaw era. On the one hand, the extensive work McCaw has undertaken to
clean-up the pollution and contamination on the island is a vast improvement from previous
owners of the island. As I have indicated, however, issues remain. Most noteworthy involves
returning to the notion of ‘away’ that I brought up in relation to the munitions plant being moved
to James Island. With McCaw we see an ironic shift in this conceptualization. In purchasing the
island McCaw set out to create an eco-paradise retreat. In that sense, he is seeking a different
type of ‘away’. As a capitalist and telecom billionaire, his carbon footprint is huge in comparison
to the average citizen, and of course, also compared to the average WSANEC member. In his
desire to escape the business life — a life in which he has clearly profited greatly — he retreats to
“nature” and his private island, when desired. In doing so, his actions are also consistent with the
observations of Mann and Wainwright in Climate Leviathan in which they predict a doubling

down on the capitalist project whereby the elite, through their wealth and privilege, seek to
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insulate themselves from the harshest effects of climate crisis. Owning your own private eco-
paradise is certainly one way in which that can manifest.

The attempt to insulate himself on the island, along with other business and social elite, is
telling of the way in which McCaw upholds the Nature/Society binary. That is, even his escape
to nature fundamentally upholds the binary in that it relies on private ownership and a
compartmentalization of nature from society. Through his restrictive access and narrow focus on
his interests, he forgets that EEL,TOS is a part of a much broader nature. For instance, while he
addressed the issue of fallow deer on James Island, the same invasive species run rampant on the
adjacent island. His concern then, it would seem, is less about fostering healthy ecosystems
through removal of invasive species, as it is with fulfilling a particular vision contained within
his own personal property.

Similarly, the plan to build a larger dock on Melanie Bay is also narrowly focused.
Melanie Bay is located directly across from the Tsawout reserve on Saanichton Bay. While the
dock expansion is not to the same scale as the proposed marine contemplated in Claxton v.
Saanichton Bay Marina Ltd., it is troubling that an expansion would be considered directly
adjacent to the location where Tsawout successfully asserted their Douglas Treaty right to fish as
formerly to block a marina development.®?* I am told by WSANEC members involved in that
court case that, if money were not an issue, they would have asserted their rights beyond
Saanichton Bay to include other nearby areas, including James Island. Unfortunately, the case
virtually bankrupt the Tsawout First Nations as is.

In a previous chapter I also related my uncle Earl Claxton Jr.’s actions to physically stop
the dredger by jumping on to it in Saanichton Bay. In telling that story today, he describes how
he felt an obligation to act, and how he knew he had to defend the bay and WSANEC. He ties
this obligation back to his initiation as a SXIXI. He embodied not only an exercise of his societal
rights through our TEXTAN, but also his societal responsibilities as a SXIXI warrior. Such
aspects and exercises of WSANEC law are given little consideration in connection with activities

that occur on the island.

924 Claxton v. Saanichton Bay Marina Ltd., (1989), 36 B.C.L.R. (2d) 79 (BCCA).
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Figure 37: "The Paddle for EEL, TOS preparing to leave from YIXEN" (left) and "EEL,TOS in the Distance from My Home"
(right). Photo, 2018.

The fact that WSANEC law is not considered in connection with developments on James
Island can be linked more broadly back to the strict exclusion of WSANEC people from that
place. The WSANEC people are part of the ecosystem. To deny our access to lands, forests, clam
beds, plants, and others within our homelands, negatively effects the health of the environment
and ecosystem. The same is the case when you remove any aspect of the ecosystem from the
rest. An ecosystem functions as a whole; a whole that includes us. The notion of a private retreat
to nature only works to perpetuate the problematic view that humans are somehow separate from
nature. While McCaw may believe he can escape to nature, for the WSANEC, we realize that we
cannot escape our relationship and responsibilities to EEL, TOS. To care for a place goes beyond
ecological integrity.

In past statements, a representative of McCaw’s was asked to comment on the
archaeological significance of James Island to the Tsawout First Nation. He opted to downplay
that claim by asserting that the island was so “chewed up” by previous developments on the
island that is “hard to imagine anything there.”?> Such a statement clearly misunderstands the
concepts of epistemic locality and relational ontology identified in connection with Burkhart.
McCaw’s representative believes that WSANEC would only be concerned with the presence of
‘thing’s — i.e., shell midden, archeological objects, and the like. While WSANEC of course have
interest in protecting these types of material finds, the comment overlooks the larger point of
relational ontology. That is, that WSANEC is primarily concerned with our relationship, and our
ancestor’s and our children’s relationship, with that place. McCaw’s representative sees

WSANEC claim and connection with EEL, TOS as something static, and as captured merely by

925 Chung, “An Island Under Question” at A1.
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archaeological objects. Quite the contrary, WSANEC’s relationship with EEL, TOS is living and
dynamic. As described earlier, the Paddle for EEL,TOS was exactly about that dynamic
relationship.

Finally, McCaw’s agent also seemed to imply that if James Island was that important to
WSANEC then they could always purchase the island. Such a statement is familiar within the
logic of capital where again, such a comment misses the point of a relational ontology that takes
the concept of TETACES seriously. Through the lens of TETACES, the comment reflects
something akin to a kidnapper arguing that a ransom should just be paid for a loved one.
Similarly, the notion of a bona fide purchaser somehow negates the fact that EEL,TOS was
previously stolen and harmed. To argue over EEL,TOS in this way is dehumanizing, but we are

often forced into it.

10. Conclusion

To the WSANEC People, EEL, TOS is more than just an ‘island’. Language “is a way of
thinking, or viewing the human experience in the world, as much as it is about
communicating.”®2¢ EEL,TOS is part of WSANEC; it is our ‘Relative of the Deep’. To the
WSANEC, place names have great significance. Every name, whether for a location or person,
has deep roots and a history that comes with it. Each name is connected to our ancestors (this is
known as our NEHIYMET). Each name is passed along by SELEMEW and provides a connection
to the land from which we come. I was taught that, to earn a name is a great honour, and
responsibility. Names are a responsibility because they create a duty to remember (and pass on)
the history of the name and where it comes from. A name is worth little without the history
behind it. A significant part of WSANEC oral history is entwined with these place names.*?” In
this way, names and naming is a distinct component of WSANEC law. They are an important
legal practice because with each name comes status, obligations, and procedural requirements. In
general, names and naming can be viewed as a legal practice that creates and formally recognizes
and enforces obligations that are integral to WSANEC culture. In the case of EEL,TOS, that

name reminds me of our obligations to our ‘Relatives of the Deep’.

926 Poth, Saltwater People at 19.
927 This paragraph is derived from my personal experience as well as from a story related in Jack, “NIE EN SCELANEN” at 29.
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While the principal goal of this chapter has been to create a framework for understanding
LEL,TOS and relational ontology, I do offer some practical considerations. Tsawout has
obviously turned to the common law in hopes of obtaining a solution to these ongoing harms.
WSANEC have used the Douglas Treaty in the past to assert and protect our rights, and the
choice to do so may again may yield positive results. Soon after Tsawout removed JI Properties
as a defendant in the Civil Claim, the company again posted James Island for sale. Having the
island for sale does invite the possibility of having the government purchase the island and return
it to Tsawout. Such a process might also involve some type of claim for damages. While
litigation may certainly have its downsides (being uncertain and expensive to name only two), a
successful claim would position Tsawout well in reestablishing our connection and relationships
with EEL,TOS. Of course, much of WSANEC territory, as mentioned, is in private ownership
and Aboriginal or Treaty rights claims for all those different areas will not be feasible. While it is
troubling that the concept of bona fide purchaser should unquestionably trump the unjustifiable
taking of WSANEC territory, that is often the reality we are faced with.

Despite the efforts by McCaw to revitalize the island, WSANEC are still left
without a remedy for EEL,TOS being wrongfully taken nearly 170 years ago. These long-
standing harms associated with EEL,TOS need to be addressed with attention to
WSANEC perspectives. On a personal note, I hope to one-day see EEL, TOS from a
perspective other than the foreshore! Until then, we will continue to “hear the call” of
place and actively foreground our relationship and responsibilities to EEL,TOS in the

hopes that injecting even a bit of locality into the discussion can make a difference.

Figure 38: " WSANEC Place Names Map, with LEL, TOS Circled” in Poth, Saltwater People at 20.
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Chapter Six
A Saltwater People
Water, Jurisdiction, and Dispossession: Protecting the Salish Sea

Figure 39: “SXOLE (Reef-net fishery) at SXIX¥E (Bedwell Harbour)” Photo from WSANEC Leadership Council
(https://wsanec.com/w%CC%B 1 sanec-youth-revitalize-ancient-practice-of-sx%CC%B 1 ole-reef-net-fishing/).

1. Introduction

As a Saltwater People®?® our relationships with the ocean and the beings who call it home are
vital to WSANEC peoples. Regarding the dispossession of land we might demand #LandBack or
make the enduring claim against the state that our lands have been stolen. But what of the
equally pervasive dispossession of saltwater territory and our ability and authority to relate to
those waters in accordance with our own Indigenous legal orders? “What do we call a process of
colonization where the effect of dispossession is not removal but the perpetuation of a set of
exhaustive administrative regimes that undermine, erase, and choke out the exercise of

Indigenous jurisdiction, rendering Indigenous people peripheral to effective participation in land

928 Poth, Saltwater People.
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[and water] governance??° What about when these same administrative regimes function to
propel climate crisis and other harms? As we will see, this has been more the case when we turn
our attention to WSANEC ocean territory. In order to understand dispossession in this sense I
will draw more directly on the concept of jurisdiction, and the work of Shiri Pasternak.

In this chapter I will look at the role jurisdiction has in dispossession, particularly in
relation to the ocean waters around WSANEC, and then, in more depth, I will examine what
tools might be available in WSANEC to reverse this trend of jurisdictional dispossession.®*
Specifically, I will look at the National Marine Conservation Area Reserve (NMCAR) regime,
the Indigenous Protected and Conserved Areas (IPCA) concept, and more briefly, the rights of
nature movement, including a look at what these tools are, how they function, and what
possibilities they might present. Might any of these tools help mitigate the concerns I have been
raising throughout this work? In what ways do they fall short? Before we can answer those
questions we need to better understand how WSANEC law and jurisdiction has been displaced
over this marine area. First, I will situate this ongoing reality with an example prior to offering

more theoretical understandings.

2. The Trans Mountain Pipeline: A Jurisdictional Conflict®*!

On November 28, 2018, I testified in front of the National Energy Board (NEB) in continued
opposition to the Trans Mountain pipeline expansion project (TMX), alongside a handful of
others from the Tsawout First Nation.”? We opened with drumming and a prayer song about the
13 WSANEC Moons; a song that ties us to the lands, waters, and more-than-human world within
our homelands. The WSANEC year is divided into13 Moons that represent not calendar months

but social, cultural, economic, spiritual, and legal practices that correspond with the weather and

929 Shiri Pasternak, Grounded Authority: The Algonquins of Barriere Lake Against the State (Minneapolis: University of Minnesota Press, 2017) [Pasternak, Grounded Authority]
at 55. Pasternak does note that “Among the strategies of perfecting settler sovereignty, the imposition of Western property rights onto Indigenous forms of landholding has been
pivotal” (ibid. at 27). In that sense, while in relation to EEL,TOS and exclusive fee-simple property ownership we were able to speak of dispossession in a somewhat
straightforward and physical sense — we were removed from and prohibited from returning to the island, we also began to think of it in this broader sense as well. Here I will
continue with that thread.

930 See Ruru, “What Could Have Been?” for reflections on whether Native Title could ever apply to saltwater territory.

931 Aspects of this section have been previously published as an essay on the Centre for International Governance Innovation website. See Robert YELKATZFE Clifford, “Saanich
Law and the Trans Mountain Pipeline Expansion” in Centre for International Governance Innovation, Digital Essay Series, Environmental Challenges on Indigenous Lands (4 July
2019).

932 Tsawout presented at both the original NEB hearings, as well as the reconsideration hearings. The Tsartlip First Nation also participated in reconsideration hearings on this
date, and was also in opposition to the project. I also acknowledge that the project impacts a significant number of Indigenous groups along the pipeline and tanker route. I

approach my thoughts in this section from a WSANEC perspective, as opposed to offering a pan-Indigenous response.
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cycle of seasons. As a Saltwater People, much of our traditional homelands span the southern
Gulf Islands (Canadian side) and the San Juan Islands (American side). Our jurisdiction
respecting these places has been organized in many ways around our NEHIYMET, or ancestral
lines, which grant family groups certain privileges and responsibilities to various locations,
including our SXOLE (reef-net fishing stations). Speaking at the NEB was one way for us to
assert WSANEC jurisdiction in relation to these places, and was an enactment of our laws.

In addition to inherent rights and responsibilities in WSANEC, as Douglas Treaty
signatories we also have an established agreement with the Crown regarding jurisdiction and
living together, which among other things protects our rights and responsibilities to “carry on our
fisheries as formerly.”*? Concerns relating to the significant harm that would result from an oil
spill, as well as the damage caused by increased tanker traffic, including continued erosion,
damage to eel grass beds, and harm to endangered species such as the Southern Resident killer
whales (SRKW), are at the forefront in WSANEC. The marine shipping route taken by the
tankers also impacts most of our reef-net fishing sites. As my cousin, Nick Claxton, testified:
“Overall, this project runs counter to our efforts as WSANEC people, our efforts to regain and
revitalize our ways of being and living, our ways of life that were developed and stood for a
millennia, the many gifts that were given to us by the creator, XALS, such as the SXOLE, and
these things were promised to be respected through our treaty relationship, which are still being
ignored and pushed aside by the settler colonial state.”**

In addition to obvious concerns relating to the specific project and its potential approval,
for Tsawout there was also something larger at stake. I based my own testimony along those
lines.”*> Opening with a prayer, as we did at the NEB, is meant to shape the way we relate to
each other, to open hearts and minds, and to honour and respect the relationships that are all
around us. I invited the NEB panel to listen with an open heart and open mind because to us
“consultation” requires not just hearing but understanding our laws, including their standards of
judgment, the obligations they create, the worldview from which they flow, and their relevance

and legitimacy in relation to these lands and waters.

933 “Douglas Treaty, 1852”. See also Claxton, “The Douglas Treaties” for a WSANEC perspective on the right to “fish as formerly”. For case law in which the WSANEC have
upheld their rights under the Douglas Treaty, see for example: R v Bartleman, [1984] 55 BCLR 78 (BCCA); Claxton v. Saanichton Bay Marina Ltd. (1989), 36 B.C.L.R. (2d) 79
(BCCA); and R. v. Morris [2006] 2 S.C.R. 915.

934 National Energy Board, Past Hearings, Trans Mountain Pipeline ULC Reconsideration (MH-052-2018) 2018-11-28 audio accessed at https://www.neb-
one.gc.ca/prteptn/hrng/hrngnspst-eng.html.

935 Ibid.
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In the February 2019 reconsideration of the TMX, the NEB once again decided that the
expansion project is in the public interest of Canadians, despite acknowledging that it will cause
“significant adverse environmental effects” on the marine environment and Indigenous cultural
uses.”?® The TMX would see the total capacity of the pipeline increase from 300,000 to 890,000
barrels of crude oil per day, as well as a seven-fold increase in tanker traffic along the coast of
British Columbia.”?” The NEB offered 16 new recommendations aimed at marine protection
while concluding that any risks associated with the project are outweighed by the “considerable
benefits” that the project offers. While to many the NEB ruling might appear to settle the issue,
rather, it represents only one of the more recent conflicts of jurisdiction; that is, as Shiri
Pasternak frames it, the conflict “over the authority to have authority.”*® Stated differently, it
was a conflict “over whose laws of belonging will apply on those lands — and on what
grounds.””?*°

Indigenous peoples have been standing in front of Canadian institutions such as the NEB
for decades, often with very little success in creating what we would call meaningful change.
One reason we do this, and will continue to do it, is because we are obligated to act, and
speaking to these institutions is one of the ways in which we do so. We act in other ways as well,
and we are aware of the limitations, the dangers and the misinterpretations that can occur through
these processes, but we feel obligated to do so when necessary.** WSANEC law requires that we
act to protect our homelands and other beings within them, including islands, salmon, whales,
water, and others. This is a positive obligation within our law.

In WSANEC, we will continue to resist and to emphasize the legitimacy and importance
of our SKALS (laws and beliefs). However, faced with large and pressing problems such as the
TMX and global climate crisis more generally, we also need more people to listen and to act. My
late grandfather recalled words his father spoke to him while visiting a river in WSANEC. He
said that “the river is a living thing, and if you listen, he will speak to you.” In the same way, not

long before the NEB rehearing, a Southern Resident killer whale named J35, who carried the

936 National Energy Board, Trans Mountain Expansion Project Reconsideration Report (MH-052-2018, February 2019) at Introduction and Disposition p. i.

937 For more general information about the Trans Mountain Pipeline expansion see the Trans Mountain web page: https://www.transmountain.com/project-overview and The
Globe and Mail, ‘What the Trans Mountain pipeline will mean for B.C.’s coast’: https://www.theglobeandmail.com/news/british-columbia/kinder-morgan-trans-mountain-
pipeline-be-coast/article35043172/.

938 Pasternak, Grounded Authority at 2.

939 Ibid.

940 Glen Coutlhard provides an important critique of what he calls the colonial politics or recognition. See Coulthard, Red Skin, White Masks.
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body of her dead calf for 17 days for all to see, was telling us something.”*! For those who were
listening, she was telling us that we have responsibilities we are not meeting. There are signs all
around us that we need to stop recklessly burning through fossil fuels, depleting salmon stocks,
and carrying out other destructive behaviours. These are the larger issues that are at stake, and
the fundamental changes that must be made.

Although Tsawout attempted to assert WSANEC law and jurisdiction within the NEB
process (because that was one of the paths available to us), this is not a long-term solution. From
a WSANEC perspective, the NEB cannot (on multiple grounds) provide a meaningful and just
determination of the issues at hand, particularly when divorced from any type of intimate
relationship with the lands, waters, and other beings over which it claims to preside. At most, the
NEB process seeks to speak of the islands, the water, and the whales, whereas a meaningful
reciprocal relationship with these beings is what is required. It is time for a different way of
being, and that includes all of us. While the NEB attempts to impose, what Shiri Pasternak calls,
a jurisdiction of “supply” over these waters through furthering extractivism and propelling us
toward climate crisis, many in WSANEC continue to assert the opposite - a jurisdiction of “care”

in relationship with these same places.”*?

3. Theorizing Dispossession Through Jurisdiction

How does the concept of jurisdiction open another lens on dispossession, and how does
jurisdiction differ from sovereignty? Shiri Pasternak investigates a gap that she sees as existing
between sovereignty and jurisdiction. She writes, “Jurisdiction is not a technicality of
sovereignty... It is the apparatus through which sovereignty is rendered meaningful, because it is
through jurisdiction that settler sovereignty organizes and manages authority.”** As we have
already noted in the last chapter, asserting sovereignty is one thing, but sovereignty needs to be
actualized and continually reinforced. In the preceding chapter we examined how private
property and the right to exclude others played a role in actualizing sovereignty claims over land

and thereby facilitating the dispossession of EEL,TOS. In that regard, property worked as a

941 See Lori Cuthbert & Douglas Main, “Orca Mother Drops Calf, After Unprecedented 17 Days of Mourning” National Geographic (13 August 2018) online:
https://www.nationalgeographic.com/animals/2018/08/orca-mourning-calf-killer-whale-northwest-news/ for more.
942 Pasternak makes a distinction between jurisdiction of “care” and jurisdiction of “supply”, which I will return to below.

943 Pasternak, Grounded Authority at 3.

216



central technique of jurisdiction.”** Over tidal waters, and specifically the fisheries they
supported, property did still function as a technique of jurisdiction, as we will see, however, as
opposed to private property, it was the concept of common property and the right not to be
excluded that did much of the work of dispossession.”*> Of course, other techniques of
jurisdiction also apply. Either way, the machinery of jurisdiction works to buttress and actualize
sovereignty claims and the elusive search for the perfection of settler sovereignty.?*¢ In that
regard, foregrounding jurisdiction and the day-to-day work of jurisdictional borders, along with
the perpetual struggles it produces, also allows us to see the ongoing and unfinished nature of
colonialism.*¥

In using the term jurisdiction, we mean “first and foremost...the power to speak the
law.”**® But how does the lens of jurisdiction, or the ability to speak the law, help us to
conceptualize another form of dispossession? As Pasternak, in her work with the Algonquins of
Barriere Lake, invites us, we can imagine a map of place entangled with jurisdictional lines, each
of which presents a potential limit in that it represents jurisdiction, or in other words, the power
to speak some aspect of the law that applies to that area. In that regard, she writes: “To visualize
the dense jurisdictional overlap of legal pluralities, we can map the thickening heap of lines that
construct barriers against Algonquin exercises of jurisdiction and thus self-determination on their
lands.”* “In this way we can see that the effect on the Algonquins’ ability to exercise their self-
determination as Algonquin peoples is the result not merely of Canada’s assertion of sovereignty,
but also of this jurisdictional commotion on their land.”>°

To bring this back to WSANEQC, these layers of commotion, of which Pasternak speaks,
might include provincial parks, conservation areas, municipalities, different jurisdictional roles
within federal powers, such as between Parks Canada and the Department of Fisheries and

Oceans, and even other authorities, such as Islands Trust, who have authority delegated from the

Crown, to name but a few. Such a layering of jurisdiction clearly does not occur all at once, but

944 See ibid. at Chapter 4, “Property as Technique of Jurisdiction: Traplines and Tenure” for more discussion.

945 D. Harris, Landing Native Fisheries.

946 Shiri Pasternak, Grounded Authority writes: “The perfection of settler sovereignty — that is, the fusing of sovereignty claims with the effective exercise of territorial
jurisdiction over Indigenous lands — remains unfinished today” (Pasternak, Grounded Authority at 14-15).

947 Pasternak notes that “in the absence of legal agreement, a perpetual struggle over jurisdiction defines the terrain” (ibid. at 3).

948 Ibid. at 10.

949 Ibid. at 18.

950 Ibid.
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rather, is a form of “slow violence” that builds over time.”*! Equally clear is that this cacophony
need “not result in the removal of the community” but, rather, is a process whereby Indigenous
territory is “alienated and reterritorialized through competing use and jurisdictional claims.”>?
Importantly, this superimposition of jurisdiction relies not only on a strategy to erase and choke
out Indigenous jurisdictional authority, but also on an ability “to replace and undermine inherent

Indigenous jurisdiction with a state-delegated form of authority.”3

Given the importance of this
last observation it is worth flagging now that approved co-management agreements, such as
those under the National Marine Conservation Area regime, which I will discuss below, don’t
simply recognize and make space for inherent Indigenous jurisdictions, but rather, create a new
form of state delegated authority, and as such, have to be approached with at least some level of
skepticism from the outset.”>*

The extent to which we can see and act through this superimposed mass of jurisdictional
lines and through to underlying and inherent Indigenous jurisdiction of course varies. Certain
regions may be more opaque than others, including around “critical infrastructure.”® It is
therefore helpful, as Pasternak does, to conceptualize this process of jurisdictional dispossession
as existing on a spectrum. She writes, “Colonialism in Canada seems to present a continuum
between the uncontested exercise of Indigenous jurisdiction, the steady accretion of restrictions
and regulations that control the use and access of Indigenous peoples to their lands, and the
perfection of state sovereignty in the form of absolute dispossession and obliteration of
Indigenous law.”%¢ T would add that, as opposed to a single spectrum, we might also imagine
multiple-spectra that relate to various aspects of Indigenous lifeways and places within
Indigenous territories over time.

Pasternak’s efforts to foreground jurisdiction in this way is not to negate the relevance

nor effects of sovereignty claims,”” but rather, to argue that “the legitimacy and legality of

951 Pastnerak refers to the work of Rob Nixon in this regard. See ibid. at 56 and Nixon, Slow Violence.

952 Pasternak, Grounded Authority at 55.

953 Ibid. at 5.

954 Paul Nadasdy, who has worked extensively on analysing the impacts these types of co-management agreements have on inherent Indigenous governance structures, makes this
point (Nadasdy, Sovereignty’s Entailments). Also see Paul Nadasdy, Hunters and Bureaucrats: Power, Knowledge, and Aboriginal-State Relations in the Southwest Yukon

(Vancouver: UBC Press, 2003) [Nadasdy, Hunters and Bureaucrats]. For a perspective that focuses more on empowerment that might flow from co-management agreements see

Graham White, Indigenous Empowerment Through Co-Management: Land Claims Boards, Wildlife M , and Enviro ! Regulation (Vancouver: UBC Press, 2020).
955 Pasternak, Grounded Authority has a focus on critical infrastructure and this is a discussion we will return to.

956 Ibid. at 64.

957“By disentangling jurisdiction from sovereignty, I do not mean to argue that sovereignty is an illusion: it is the dominant political-territorial ideal of the nation-state, which has

had an incalculable effect on Indigenous legal orders™ (ibid. at 15).
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sovereignty can be called into question in the register of jurisdiction.”® Continued enactments
of Indigenous laws and self-determining authority play an important and ongoing role in this
regard.”>® Where Indigenous laws have been asserted, “new kinds of differentiated legal zones
have emerged where Indigenous territorial jurisdiction forms lumps that betray patterns of partial
and uneven state sovereignty.”?¢°

Prior to moving on, it is important to note that the jurisdictional commotion on
Algonquin and WSANEC lands facilitate not only Indigenous dispossession, but climate crisis
and the dispossession of other beings within these territories. The jurisdictional lines of “supply”
—1i.e., that "literally supplies the geographic context for the political economy of the settler

state”?°!

— that overlay Indigenous territories also create space for capital and ongoing
accumulation.”®? It is, therefore, not just dispossession but the production of “all life on the
territory as supply [that] ensures a structure of elimination.”® “Even as a principle of
conservation, supply is a key goal of maintaining wildlife populations, for the purposes of human
consumption, survival of the species, and recreational hunting.”®* On a more positive note,
enactments of Indigenous law and jurisdiction that resist the dispossession created through settler
colonialism can, therefore, also “create the barriers to penetration by capitalism”, and thus
combat climate crisis.”®> Combating climate crisis is vital because climate crisis is, in itself, also
a form of dispossession in the sense we have been discussing — “the slow violence of losing the
capacity to exercise care” for our homelands.?*® That is, it is a “theft of the ability to act and
govern when [our] homelands are damaged” by such diffuse (spatial and temporal) sources.”®’
As I hope to have related, the lens of jurisdiction opens effective avenues for thinking
about dispossession. However, is there anything it distracts us from seeing? I have, in the past,

expressed concern that a fixation on jurisdiction, that is who gets to speak, might distract us from

958 Ibid.

959 Ibid. at 9. Note that Pasternak speaks of dispossession in two interrelated ways. First, is dispossession of a communities ability to reproduce their social, economic, and legal
orders. The second form involves both state-based and private claims over Indigenous territory. See ibid. at 26 for more.

960 Ibid. at 7.

961 Ibid. at 105.

962 By “supply” Pasternak is referencing a process of abstraction in which “the commodity form of land in liberal capitalist society aims to erase value other than that which can
be expressed in market terms” (ibid. at 105).

963 Ibid. at 123. Here Pasternak is drawing on the work of Patrick Wolfe on settler colonialism as a structure of elimination, as well as the work of Scott Lauria Mogensen.

964 Ibid. at 105

965 Ibid. at 56.

966 Ibid. at 71.

967 Ibid. at 123.
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remembering what our responsibilities actually are.”®® That is, it matters not only that we speak,
but also how we speak and how we act. Some of this concern is addressed in that Pasternak does
couple Algonquin jurisdiction with an “ontology of care,”® giving rise to what she calls a
“jurisdiction of care.” That is, we could say that Indigenous jurisdiction “is not tied to colonial
legalities and imagined sovereignty but to the source of their own legal responsibilities: their
relation to the land.”’° In that regard, jurisdiction and the power to determine “which laws will

7971 is shaped by foundational principles, such as reciprocity.®’? To that

apply in a given context
extent, while I have in previous chapters taken a critical stance on the concept and
appropriateness of sovereignty, perhaps jurisdiction, “whereupon authorities of various kinds
govern the ways in which these laws will be ordered and organized in space, and define its
subjects and scope,” allows for more flexibility.””

In order to have a better sense of this theoretical orientation we need to put it into practice
in a specific place and context. To do so I will now turn more specifically to the Salish Sea and

WSANEC ocean territory.

4. Dispossession and the Reterritorialization of the Salish Sea
Despite an 1852 Treaty promise to protect our right to “fish as formerly” there has been a steady
and persistent eroding of WSANEC jurisdiction within our ocean territory, harm to those waters
and the beings who call them home, and a dispossession of our ability to uphold care for these
places and beings. We will explore this here principally in relation to fisheries, as it provided the
initial impetus for asserting settler jurisdiction over WSANEC waters.

As I claimed in the chapter on EEL,TOS, understanding the process and nature of this
dispossession, and the harms it creates, is the first step in working toward healthier relationships
and coexistence in place. A thorough and complete analysis of the unfolding of the many layers

of jurisdiction that have been asserted over WSANEC marine territory is not possible here. Yet,

968 Clifford, “WSANEC Legal Theory”.

969 Pasternak, Grounded Authority at 6. Pasternak goes on to explain that “This ontology of care not only directs the external organization of authority: it also orders the
community internally, within bodies, families, and the nation. It orders relations between the human and other-than-human worlds, too — for example, in the way that Algonquins
gather intelligence from the animal and plant worlds” (ibid. at 27).

970 Ibid. at 35. It is worth noting that “from Indigenous perspectives, the meaning of authority can also be sourced within a range of legal traditions. For some, legal authority
circles back to Creation and the myriad forms of intelligence and spiritual force animating life on these lands” (ibid. at 6).

971 Ibid. at 100.

972 “This legal order of care that gives rise to Algonquin jurisdiction organizes land management according to principles of respect” (ibid. at 88).

973 Ibid. at 10. I recognize there is some ambiguity here on whether the legal order gives rise to jurisdiction, or jurisdiction inaugurates a legal order. Regardless, there does seem

to be an intimate connection between the two.
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“However arduous these expositions may be to undertake, mapping the boundaries of
administrative authority is an exercise instrumental to understanding the production of space
under settler colonialism.”’* Understanding how these colonial processes have unfolded is also a
necessary backdrop in considering to what extent the tools we will soon look at can function to
create change, or alternatively, work to replicate the logics that have facilitated this dispossession
to begin with. The context from which we will judge this change is the full exercise of WSANEC

law and jurisdiction.

4.1. WSANEC Jurisdiction
While I discussed the nature of WSANEC law in more detail earlier in this work, it is worth
recapping a few points about how WSANEC law and jurisdiction goes about organizing
relationships with territory. In some instances of WSANEC jurisdiction “legal authority circles
back to Creation.”’* Responsibilities and obligations with TETACES (Relatives of the Deep, or
islands) is one such example. Yet, there are also examples of a “kinship-based tenure system,
where families responsible for particular ranges hold the legal decision-making power.”’® Such
a tenure system is not based on strict ownership. Rather, the “tenure system differentiates the
landscape into spaces of kinship-based care to ensure self-preservation and to protect the land
base for future generations.”’” In WSANEC, access to and care for these locations, such as
SXOLE, or reef-net fishing sites, for example, is inheritable through our NEHIYMET. In
addition to inheritance, intermarriage has also been a component of buttressing this system of
borders and jurisdiction, creating opportunities to open sites to broader kinship groups.

It is important to note that the WSANEC tenure system is not strictly anthropocentric.
Generally speaking, “Where Indigenous peoples assert jurisdiction through protection of their
tenure system, they are also extending this care to other-than-human “tenures” or ecosystems.””’®
This jurisdiction of care is dynamic. As seen with the 13 WSANEC Moons calendar, at the root

of this tenure system is the cycle of seasons.”’® “Each season brings its own particular regimes of

974 Ibid. at 18.

975 Ibid. at 6. In this section I find it helpful to again draw on the work of Pasternak because she frames her discussion of Algonquin law in the register of jurisdiction. While
Algonquin law and jurisdiction will differ in various respects to WSANEC law and jurisdiction, there are enough points of connection that Pasternak’s observations and arguments
regarding the nature of Indigenous jurisdiction are applicable to the arguments I am laying out here in regard to WSANEC.

976 Ibid. at 3.

977 Ibid. at 27.

978 Ibid. at 122.

979 Claxton & Elliott, Saanich Year.
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care and reciprocal obligations and connects the small community to broader ecological and
social changes in the world.””8® While our NEHIYMET attaches certain families to specific
places in relationships of care, there are also areas throughout WSANEC that are “commons”,
although the “tragedy” that is thought to necessarily accompany such a “commons" need not be
present. Through WSANEC law and jurisdiction “landholding practices balance the need for
responsibility without requiring exclusive forms of ownership.”*8! This system of law and
jurisdiction “orders the community internally, within bodies, families, and the nation”, as well as
externally, through “treaties, agreements, assertions, and mobilizations [that] have secured this
tenure across a range of time and against a variety of encroachments.”®? It also orders the
community in regard to “relations between the human and other-than-human worlds, too.””%?
These have been effective and strong systems of law and jurisdiction asserted in connection with

these territories, and it has been precisely this reason they “have been relentlessly attacked by

colonial authorities” throughout colonial history.”%*

4.2. Sovereignty Claims, the Douglas Treaties, and Indian Reserves
I discussed the contexts and details of early settler-colonialism in what is now British Columbia
in the preceding chapter on EEL,TOS. I need not duplicate that history here aside from a few
general points, as well as to link those processes more clearly together with the marine territory.
To begin, early fur trade developed absent any colonial control.”®> For example, HBC employees
traded for salmon, though made no attempt to regulate a fishery.”® Even as settlement began, the
focus of settlers was originally on farming and prospecting, not on exploiting the fishery.?®” In
terms of sovereignty claims, prior to the Oregon Treaty of 1846 between the United Kingdom
and the United States, this area was considered “disputed territory.”®® With the signing of the

Oregon Treaty, Vancouver Island and the mainland north of the 49th parallel fell under the

980 Pasternak, Grounded Authority at 84.

981 Ibid. at 102.

982 Ibid. at 103.

983 Ibid. at 27.

984 Ibid. at 115.

985 Tennant, Indian Land Question at 17.

986 D. Harris, Landing Native Fisheries at 26.

987 Ibid.

988 The dispute was between the United Kingdom and The United States for sovereignty over the area known as the Oregon Territory. Neil Vallance also notes, however, that “no
joint administration was set up to govern the Oregon Territory or its native inhabitants. Under this arrangement, Indigenous, British and American residents managed to co-exist

for twenty-eight years” (Vallance, Sharing The Land at 60-61).
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sovereignty of the British Imperial Crown.”® Since assertions of sovereignty must be followed
by processes to solidify those assertions, the creation of property regimes and Indian Reserves
followed. However, as Doug Harris notes, creation of Indian reserves was also intimately linked
with fisheries in the process of Indigenous dispossession.° For example, in WSANEC, the
addition of post-Confederation reserves, which are very small in land mass, are, in terms of
location and size, linked principally to fishing stations and access to fishery.”*! Much is the case
for other post-Confederation reserves on the coast of British Columbia. “To the extent that
Dominion and provincial officials sought to justify the unusually small reserve acreage in British
Columbia, they did so on the grounds that Native peoples on the Pacific coast were primarily
fishing peoples who did not need a large land base.”®? In short, as Harris notes in regard to those
reserves, “Land followed fish.”?%?

In WSANEC, pre-Confederation reserves were also tied to fisheries, though in a different
manner. As noted, opening space for settlement involved sovereignty claims followed by
consolidation of control within those areas.”* Space to “physically occupy and legally possess”,
in other words, land, was initially the primary settler focus.”®> The creation of the so-called
Douglas Treaties, including those with WSANEC in 1852, were a central aspect of this process
of colonialism and freeing up land for settlement. In that regard, the written version of the
Douglas Treaty appears to offer a more narrow focus on land rights, referencing protection of
“village sites and enclosed fields”, while appearing to present more general and expansive
protections for the right to carry on our “fisheries as formerly,” and as though we were the sole
occupants.”® A potential rationale for this strategy, in addition to a perceived abundance of fish
during this time, may have been that “fishing could be secured without much impact on the land

available for incoming settlers.”®” It wouldn’t be until later that non-Native fisheries became

989 The Oregon Treaty, United States and United Kingdom, 15 June 1846,

990 D. Harris, Landing Native Fisheries at 4.

991 These include reserves at Bedwell Harbour on Pender Island, Fulford Harbour on Saltspring Island, Mandarte Island, East Point on Saturna Island, and at Goldstream River.
See ibid. at 7 for more on the prominence of these types of reserves.

992 Ibid. at 6.

993 Ibid. at 8.

994 Ibid. at 9.

995 Ibid.

996 Ibid. at 187.

997 Ibid. at 23. We should note that there were various dynamics at play. There was a goal of assimilation of Indigenous peoples, which having Indigenous people take up farming
would have fostered. At the same time, there was limited farming land, which needed to opened up to settlers. Additionally, local officials were conscious of preventing too much

unrest from Indigenous populations and allowing for fisheries did much to quell unrest.
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more important, and the squeezing out of Indigenous fisheries would occur. Nonetheless, the
foundations for doing so began to be laid. I will return to how this occurred shortly.

While the Oregon Treaty directly contemplated land, it left tidal waters ambiguous. “How
that border would apply to the Puget Sound/Georgia Strait...was more complicated and would
not be settled until 1872”, one year after British Columbia joined Canadian Confederation, when
the emperor of Germany, as arbiter, determined that the United States would have authority over
the San Juan Islands, and Canada the Gulf Islands.?®® In short, and in contrast to WSANEC
jurisdiction outlined above, this is “a border determined by international politics and
understandings of latitude and longitude, not family status, lineage, or salmon availability.”*’
Nor is it a border that gives any “consideration of ecological or biological factors.”!° For our
purposes, it is also important to note that this international border, and the division of
sovereignty between the United States and Canada, dissects WSANEC marine territory and is a
significant part of the unfolding and imposition of settler jurisdictional orders over that of
WSANEC. While “the 1794 Jay’s Treaty guaranteed Native peoples’ freedom of movement
across the border,”!%! this movement was not desired nor unrestricted, even if not always obeyed
by Indigenous peoples in the Salish Sea.!?%

By this point we have multiple jurisdictional lines taking shape in addition to the
international border, including through reception of the common law. While there was no
Imperial statute passed to create the colony of Vancouver Island, the English Parliament did
enact legislation in 1849 for the administration of justice on the island.!%® During this time the

1004

common law, specifically the principle of inheritance of English law,'*** would also have been

998 Lissa K. Wadewitz, The Nature of Borders: Salmon, Boundaries, and Bandits on the Salish Sea (Seattle: University of Washington Press, 2012) [Wadewitz, Nature of
Borders] at 68. See Ibid. at note 57 for more on Germany as arbiter in this dispute.

999 Ibid. at 68.

1000 /bid. at 7.

1001 Ibid. at 72. See Great Britain & United States, John Jay's Treaty, 19 November 1794 (Senate Ratified June 1795).

1002 See Wadewitz, Nature of Borders for more in-depth discussion about the various ways this unfolded. As one example, Wadewitz writes, “authorities on both sides of the
border sought to limit the crossings of all Native peoples in the 1850s and 1860s. Washington Territorial Governor Stevens built a clause into every 1855 Indian Treaty that
prohibited Indians from crossing the border for trade purposes, but the Natives ignored it and no one enforced it” (ibid. at 69).

1003 John C. Bouck, “Introducing English Statute Law Into The Provinces: Time For A Change? (1979) The Canadian Bar Review Vol. LVII CanLIIDocs 15 [Bouck,
“Introducing English Statute Law”] at 76. See also “An Act to Provide for the Administration of Justice in Vancouver’s Island” (Brought from the Lords 5 July 1849) Ordered, by
the House of Commons, to be printed, 5 July 1849.

British Columbia Terms of Union (UK), 1871, reprinted in RSC 1985, App II, No. 10.

1004 William Blackstone, Commentaries on the Laws of England (1767-1770) at Vol. 1 107 cited in Bouck, “Introducing English Statute Law” at 76: “For it hath been held, that if
an uninhabited country be discovered and planted by English subjects, all the English laws then in being, which are the birthright of every subject, are immediately there in force.
But this must be understood with very many and very great restrictions . Such colonists carry with them only so much of the English law as is applicable to their own situation and

the condition of an infant colony; such, for instance, as the general rules of inheritance, and of protection from personal injuries. The artificial refinements and distinctions incident
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seen to apply in specific ways, although beginning precisely when is a bit unclear.!%> On the
mainland things are more clear as “the common law was formally received by statute with the
founding of the mainland colony of British Columbia in 1858.”!% However, it would not be
until 1866 that the colony of Vancouver Island joined that of British Columbia,'®” and 1871
when British Columbia would join Canadian Confederation. A result of British Columbia joining
confederation is a jurisdictional shift with British Columbia “ceding jurisdiction over “Seacoast
and Inland Fisheries" and “Indians and Lands Reserved for Indians” to the Dominion
government.”!%%® The relevance is that it was fisheries that brought the most significant
jurisdictional tensions within the marine territory, and more importantly for our purposes, as
Harris observes, “When one fishery sought to replace another, its laws had to replace the
others.”!% Although the rationale for granting the Dominion government the head of power
relating to “Indians and Lands Reserved for Indians” was to protect Indian interests from the
pressures of more local government, Canada, just as it was in regard to the land question,
ultimately proved to be a weak advocate in protecting Native fisheries.!?!? To see how this
unfolded over the marine territory we can now turn more specifically to fisheries. Our focus is
less on the fisheries itself, as it is on a process of dispossession through a steady imposition of

jurisdiction.

4.3. (Common) Property, Jurisdictional Commotion and Extractivism
Understanding “the differential extension of state sovereignty over land and water is crucial to

understanding the process of dispossession in British Columbia”!%!!

— a topic on which I draw
heavily on the work of Doug Harris. “These two legal constructs — the Indian reserve and the
Indian food fishery — were two of the principle instruments of state power and colonial control in

British Columbia. Although nested in two quite different legal regimes — one governing land use

to the property of a great and commercial people, the laws of police and revenue, (such especially as are enforced by penalties), the mode of maintenance for the established clergy,
the jurisdiction of spiritual courts, and a multitude of other provisions, are neither necessary nor convenient for them, and therefore are not in force.”

1005 Bouck, “Introducing English Statute Law” notes a few possible interpretations. Bouck writes: “Was it in 1843 when work first commenced on the erection of Fort Victoria, or
August 27th, 1850 when the first Executive Council was established, or August 12th, 1856 when the first House of Assembly met? Alternatively was it 1849 when the courts of
Vancouver Island were first authorized by the Imperial Parliament?” [footnotes omitted] (ibid. at 77).
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1007 Tennant, Indian Land Question at 17.

1008 D. Harris, Landing Native Fisheries at 31.

1009 Douglas C. Harris, Fish, Law and Colonialism: The Legal Capture of Salmon in British Columbia (Toronto: University of Toronto Press, 2001) at 3.
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1011 Ibid. at 8. Also see Ruru, “What Could Have Been?”.
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and structured around notions of private property, the other governing fisheries and premised
primarily on the resource as common property — the reserve and the food fishery served the same
purpose.”!%2 Dispossession. While an individual could hold an interest in private property,
where the property was adjacent to navigable waters that interest would only extend to the
foreshore.!!* The Crown owned the bed of navigable waters, as well as the right to alienate that
interest, including the right to fish.!°!* However, the Crown’s ownership, as we will see, was
restricted by the common law and the doctrine of the public right to fish. While the common law,
through the principle of inheritance of English law, was seen to apply, it would only have been to
the extent it was not “inapplicable” to local circumstances. By 1852, the treaty right to fish as
formerly, as though we were the sole occupants, would, one would have thought, have created a
local circumstance rendering the public right to fish “inapplicable”. As we will see, that was not
the case.

As mentioned, in 1852, at the time of creating the Douglas Treaty, there was “little non-
Native interest in prosecuting a fishery” and for settlers “it was more efficient and effective to
purchase fish from Native fishers.”!°!®> The right to “fish as formerly”, therefore, would have
been viewed in broad terms. “It was not until the creation and expansion of the industrial
commercial fishery in the 1870s that Native rights to fish began to be challenged and that the
meaning of the fisheries clause in the Douglas Treaties began to matter — and to be forgotten or
ignored.”!16 The rise of the commercial fishing industry came about through “the arrival of
canning technology.”!°!” In other words, the impetus to Canada’s use of jurisdiction to choke out
Indigenous fisheries and its governance was the introduction of technology that could extend the
reach of the market and thereby the opportunity to create more capital, which in turn triggered
the need to extract more salmon as resource in service to that production of capital.

Specifically, in response to the increased desire to give settler fishers greater access to the

fishery, the Dominion government “introduced the Fisheries Act of 1868 to British Columbia in

1012 Ibid. at 4.
1013 Ibid. at 14.
1014 Ibid.

1015 Ibid. at 24.
1016 Ibid. at 25.

1017 Ibid. at 35. Without canning technology it was not possible to ship fish any significant distance without spoiling.
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1877 and the first set of regulations for the province in 1878.”1%18 More broadly, “Canada’s
Department of Fisheries...sought to ensure that any proprietary interest held by Native peoples
in their reserves remained on dry land; the exclusive rights that characterized the occupation of
land, Fisheries maintained, did not extend to the fisheries....fisheries were common
property.”!°!” As common property, “the underlying presumption in the common law was that
the Crown’s subjects had a right not to be excluded from the fisheries.”!%2° This “right not to be
excluded emanated from the state and was assumed to supplant whatever preceded it.”!%?! Given
our focus on jurisdiction, it is worth noting that the Department of Fisheries and the Department
of Indian Affairs, given their different mandates, did not always agree on matters.!??? “Although
officials within Indian Affairs spoke out against the policies of the Department of Fisheries from
time to time” they were, as noted, a weak advocate.!??* Ultimately, Native fishers were left with
little recourse in protecting their interests and treaty rights to a fishery.

The doctrine of the public right to fish functioned to open the fishery to everyone, while
the introduction of an Indian food fishery functioned to domesticate Indigenous rights and
simultaneously truncate the Indigenous fishery. Since the public right to fish opened the fishery
to everyone, ‘“Native fishers could participate on the same terms as everyone else. However, this
was the problem. In opening the fishery to everyone, the public right to fish (at least as
interpreted by Fisheries) erased the prior rights of Native peoples to their fisheries. The radical
simplification of Native customary tenure in the fisheries was achieved simply by denying its
existence.”!92* With those prior rights erased, and as a legal and jurisdictional framework around
fisheries began to develop in British Columbia, Native fisheries began to be truncated,

principally through the concept of an Indian food fishery.

1018 Ibid. at 31. Harris also notes that “Fisheries did little in the 1870s to enforce these laws, and Native fishers were informally exempted from the regulations, but the beginnings
of the legal framework that would govern the fishery were in place” (ibid.). See also Salmon Fishery Regulations for the Province of British Columbia, Order-in-Council, 30 May
1878, Canada Gazette, vol. 11, . 1258.

1019 D. Harris, Landing Native Fisheries at 8.

1020 /bid. at 13.

1021 Ibid. at 14.

1022 See for example Harris, Landing Native Fisheries and his discussion of the tensions between reserve commissioner O’Rielly’s granting of exclusive fisheries in connection
with the setting aside of certain fishing stations and the Department of Fisheries insistence on those being “unauthorized appropriations of public fishing rights” (ibid at 83).

1023 Ibid. at 104. Harris goes on to note that “Indian Affairs represented a marginalized community without much voice in Ottawa, and it was part of a series of Dominion
governments that conceded the question of Native tile in British Columbia to a province that denied its existence. Indian Affairs also conceded the prior existence of Native fishing
rights to the Department of Fisheries” (ibid.).
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The Fisheries Act of 1868 became law in British Columbia in 1877 and simply states, in
its only mention of Indians, that the Department of Fisheries has discretion to allow them “fo fish
for their own use.”'92> While the regulations introduced in 1878 created certain limits to

1026 <«

fisheries, an informal exemption for Native fishers” was at first recognized.!®?” However,

growth of the canning industry corresponded with “a focused effort to limit Native fishing.”!%%
For example, in 1888 the fisheries regulations in British Columbia were rewritten to create
licensing requirements, and while Indians remained largely exempt from those requirements in
terms of fishing for food, the regulation precluded any fishing “for sale, barter or traffic, by any
means other than with drift nets, or spearing.”!%?° More regulations would follow in 1894. At that
point the Indian food fishery remained exempt from the regulations but required a permit through
“permission of inspector of fisheries.”!%? In other words, fishing for food was no longer a right,
but a privilege bestowed by the state.!*! Concern over Indians selling fish also increased. By
1915 food fishing permits could be revoked if the Indians were caught selling fish,!%*? and in
1917 these permits explicitly allowed fishing for “no other purpose” than for food.!%** The 1917
regulations also extended the power of fisheries officials “to fix the places, methods, and timing
of the food fishery” and provided a “reverse-onus provision” for any Indian selling fish to prove
it was not caught under a food fish license.!%*

Stepping back, we can see that while commercial fishing escalated, it was the Native
fishery that was blamed for declining salmon stocks, and as such, was correspondingly further
minimized. In line with traditional Marxist critiques, this process of divesting Indigenous groups
from the resources and subsistence provided by fisheries functioned to push Indigenous peoples
into what was ultimately a gendered and racialized wage labour economy, particularly the

cannery operations.!%> However, by the 1890s a “technological change in the fishery” resulted in

the canneries relying instead upon “salmon traps, which were massive, capital-intensive

1025 Ibid. at 107. See Fisheries Act, S.C. 1868, 31 V. c. 60, at s. 13(8) [emphasis added].

1026 The three regulations, in short, “confined the fishery to tidal waters, restricted net sizes, and closed the fishery on the weekends” (D. Harris, Landing Native Fisheries at 107).
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1031 D. Harris, Landing Native Fisheries at 111. There was some back and forth on the requirement for permits, which was lifted in 1908 and reinstated in 1910.
1032 Ibid. at 112.
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1034 Ibid. at 113.
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operations that extended almost a kilometer from shore, creating a fence and a series of
impoundments to trap migrating salmon.”!%*¢ Not only did these traps displace “other fishing
methods” they also “physically displaced important Indian...reef-net fishing grounds” and
rendered “irrelevant” the “Indian labour” that was previously relied upon by the canneries.!%’

Throughout this time, the issuing of seine-net licenses, through which large numbers of
salmon could be caught, also began to take shape. As Harris found, these licenses were again
limited to “white fishers and primarily cannery operators.”!%*® The expressed rationale was that
“Indians as a rule cannot be relied on to abide by strict rules, and were sein and reef net
privileges granted to them serious abuses would immediately arise.”!%° Such a statement is to
simply ignore the system of law and governance intimately connected to the SXOLE (reef-net
fishery), and an erasure of WSANEC jurisdiction. Creating additional harm, these sein-net
fisheries “frequently occupied waters adjacent to a reserve, including those set aside by the
reserve commission for fishing. [A] seine of two working in the bay could catch most of these
fish, dramatically reducing the numbers available to the Native peoples who lived on the
reserve."!%40 This extraction of salmon and Indigenous food sources only increased when “Large
boats with power winches began to appear in the late 1920s.” 1%4! Tt also illustrates the hypocrisy
of the Department of Fisheries and Oceans. Despite the common law’s public right to fish,
“Fisheries modified the principle of common property when it was in the interests of the
canneries to do so — for example, by issuing exclusive area licenses for seine fisheries on many
of the smaller salmon rivers along the coast.”!%*? An exclusive fishery was frequently denied as a
possibility for Native-fishers, even when adjacent to reserves created specifically as fishing
stations.

These regulations and the process of dispossession took a toll on Indigenous
communities. As the McKenna-McBride Commission brought the Indian land question back into
focus, a frequent complaint heard by the commissioners was in regard to "insufficient land and

lack of access to the fishery.”!%** These complaints only continued to grow, with “restrictions

1036 Ibid. at 137.

1037 Ibid.

1038 Ibid. at 149.

1039 Letter, F. Gourdeau to G. O’Reilly, MP, 19 May 1902, DMF, RG 23, file 678, pt. 4 (UBC Reel 28), LAC, quoted in D. Harris, Landing Native Fisheries at 149.
1040 D. Harris, Landing Native Fisheries at 153.

1041 Ibid. at 147.

1042 Ibid. at 163.

1043 Ibid. at 168.
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and levels of enforcement only increas[ing] in the decade following the McKenna-McBride
Commission’s report."!% In attempt to implement some version of the McKenna-McBride
Commission’s report, Ditchburn and Clarke modified the report, which was then accepted in July
of 1923.1945 This process of accepting the McKenna-McBride report did not serve to remedy the
underlying issues, including access to fisheries, between Indigenous peoples and the Crown.
However, by 1927 the Dominion government modified the Indian Act to make it illegal to raise
funds for Native land claims or title cases without the permission of Indian Affairs, thereby
seriously undermining any ability for recourse.!%*¢ With the Indian Land Question between the
Dominion and Provincial governments settled, at least in their eyes, tensions relating to fisheries
shifted to those created by different mandates within the Dominion government. That is,
“debates over access pitted the Dominion departments of Indian Affairs and Fisheries against
each other instead of Ottawa against Victoria. As the province succeeded in denying Native title
and restricting reserve size, so Fisheries was successful in denying the recognition of Native
fishing rights and confining the food fisheries.”!%4

As Harris concludes, “the Dominion constructed the Indian food fishery as a privilege
that performed the same function for the fisheries as Indian reserves did with respect to land. It
set aside a small portion of the fisheries for Native peoples, at the same time opening the rest of
the resource to an immigrant society.”!*® This process relied upon not only a choking out of
Indigenous jurisdiction and an inherent right to fish, but also the implementation of a granted
privilege within the food fishery, and later a delegated jurisdiction in the form of “harvesting
agreements.”!% Creation of the food fishery therefore worked in a way analogous to that
described by Robert Nichols in relation to property formation in the last chapter. As Nichols
argues, property formation has a recursive nature. That is, the making and taking of property are
happening together, at the same time. In other words, a non-proprietary relationship is
transformed into a proprietary one, while at the same time systematically divesting Indigenous

peoples from that property. Any form of minimal property interest projected on to Indigenous

1044 Ibid. at 181.

1045 Ibid. at 183.

1046 Indian Act, R.S.C. 1927, ¢.98, s.141.

1047 D. Harris, Landing Native Fisheries at 186.
1048 Ibid. at 188.

1049 Harris provides more discussion of these harvesting agreements (ibid. at 198).
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peoples is immediately truncated and minimized.!%° The Indian food fishery did just that. While
creating and granting a limited right to a food fishery, it simultaneously stripped away

Indigenous jurisdiction over fisheries and truncated access to those fisheries.

4.4. Jurisdiction and Declining Fish Stocks
While this jurisdictional commotion and extractivism had an impact on WSANEC peoples, so
too did it on our more-than-human relatives. For example, “The Canada-U.S. border —
constructed and artificial — is invisible to people, orcas, salmon, and birds, but it is very much
there, and it has played a critical role in the history of the Pacific salmon fishery that straddles
t.71051

WSANEC reef-net fishing sites were strategically located, but regulated such that they
were cared for and not overfished. Salmon, as a result, were abundant.!%? “Many people who
witnessed these [salmon] runs at their height claimed that it was possible to cross entire
waterways on the backs of salmon. Their numbers inspired awe, but such abundance also
translated into a false sense of security about their future health.”!%? “Recognizing the fecundity
of these Native fishing places, however, industry players with capital sought to take over the
sites for their own exclusive use.”!%* With that dispossession also came the displacement of an
ethic of care and responsibility. The canneries that owned the fish traps imposed in these areas
overfished, and were incredibly wasteful.!?> Additionally, the international border between
Canada and the United states only worked to fuel fisheries competition and stymie conservation,
“even as the number of returning salmon decreased each year.”!%¢ In terms of increased
competition, “the realization that American fishermen could catch sockeye in boundary waters
prior to their entry into the Fraser River spurred the industry’s growth south of the forty-nineth

parallel.”!%7 Additionally, “Washington State’s unwillingness to match Canada’s more

1050 See Nichols, Theft Is Property! for more.

1051 Wadewitz, Nature of Borders at 6.

1052 Abundance was not the result of an inability to capture large numbers of fish. In fact, the reef-net fishery was later banned based on the stated rationale that it functioned too
well.

1053 Wadewitz, Nature of Borders at 4.

1054 Ibid. at 75.

1055 Wadewitz notes how “For years many canners instructed their workers to use only the prime bellies of the fish and throw out the rest” (ibid. at 138). Additionally, “In 1901
the B.C. commissioner of fisheries found that canneries on both sides of the international border not only filled every can available, but they threw away more salmon than they
used” (ibid. at 139).

1056 Ibid. at 145.

1057 Ibid. at 75.
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comprehensive fishery laws prompted Canadian officials to repeatedly relax their own
conservation regulations.”!%5%

Declining salmon stocks remain a central concern to date, including in relation to
endangered southern resident killer whales, of which they are a main food source. Conservation
also remains an issue in which jurisdiction plays a central role in that different regulatory
regimes, enforcement levels, and priorities exist across settler jurisdictional boundaries in the
Salish Sea. I also intend this discussion to have briefly highlighted, once again, that Indigenous
jurisdictional dispossession, the reach of capital and accumulation, and environmental harm,

have tended to go together. Having set this significant context, we can now begin to consider the

extent to which the following tools might help mitigate this jurisdictional dispossession.

5. NMCAR, IPCA, and Legal Personhood: Potential Jurisdictional Tools?

As an ocean people, WSANEC have strong interests, and responsibilities under WSANEC laws,
to uphold healthy relationships within the marine environment. Salmon, herring, SRKWs, clam
beds, and more, have all been threatened from myriad of harmful actions and detriments to their
living environments locally, but also internationally and at a global level. Within WSANEC
politics and governance, there is a constant struggle to navigate possible tools, approaches, and
actions that can function to uphold WSANEC responsibilities to these relatives in the sea. To
reiterate, these responsibilities relate not only to actions internal to WSANEC, but also to
harmful actions of others. The difficulties that arise in this regard are immense. As WSANEC are
entangled in a web of colonial and global relationships and impacts, difficult choices and
paradoxes constantly arise.

In this section I will examine WSANEC efforts to protect the marine environment
through the use of three potential tools — a National Marine Conservation Area Reserve
(NMCAR), an Indigenous Protected and Conserved Area (IPCA), and Legal Personhood of the
environment. These tools have been chosen based on WSANEC being presented with, or
otherwise having interest in, utilizing these tools within our territory. A full understanding of
these tools and the implications they have regarding jurisdiction requires significant attention to
the frameworks through which these mechanisms operate and come into being. For example,

regarding the NMCAR, this means considering not only enabling legislation and policy

1058 Ibid. at 162. I do not have the space to explore the various transborder conservation efforts made over this period of time. Refer to Wadewitz for more.
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orientations, but also the nature of various potential management, co-management, or consensus
management agreements that might take shape through these processes, and more. The
challenges and uncertainties involved in trying to grasp the jurisdictional implications in all of
this speaks, in and of itself, to the type of jurisdictional commotion that functions to choke out
WSANEC law and jurisdiction, or to replace it with a delegated alternative. While I have worked
with the WSANEC Leadership Council to understand some of these technicalities, the scope of
this chapter requires far more streamlined observations.!%>

As we saw above in relation to fisheries, dispossession of the marine territory has
occurred through an erasure of WSANEC jurisdiction, the imposition of foreign jurisdictions,
and a reinscribing of more limited rights and truncated forms of delegated jurisdiction to
Indigenous Nations. While not so draconian as the early fisheries examples, the concept remains
largely the same within the NMCAR framework. There is no return to, nor even recognition of,
the right to “fish as formerly” and the jurisdiction in relation to fisheries that should flow from
that, let alone any serious questioning of how it is that Canada has come to have any legitimate
jurisdictional authority over these waters whatsoever. While these agreements are often spoken
of as compromises, rarely do they seem to consider from what starting point.

Prior to introducing the NMCAR tool in more detail, and remaining consistent with the
argument [ have been developing throughout this dissertation, I want to therefore highlight the
need to continue to re-build and emphasize WSANEC ways of being, or what Aaron Mills would
call lifeways.'%° At the same time, we have responsibilities and obligations to care for the ocean
and our more-than-human relatives who also call it home. What remains, then, is actually an
impossible political decision — is the net harm of re-inscribing much of the logic that has brought
on these harms in the first place better or worse than foregoing the use of a tool that can create
conservation measures that are undoubtedly better than what currently exist? It is difficult to say
for certain. Again, what actually needs to change is being forced to choose between these two
strategies. With that said, the NMCAR processes may provide tangible benefits to WSANEC
despite clear trade-offs. If, however, WSANEC chooses to embrace NMCAR, we should be clear

that it is not a WSANEC tool. We have our own laws and responsibilities that we will continue

1059 I undertook work for the WSANEC Leadership Council with the support of a MITACS Grant to research and write a much longer report on these various tools and
possibilities. I have condensed that work here for the purposes of this chapter.

1060 Aaron James Mills (Waabishki Ma’iingan), Miinigowiziwin: All That Has Been Given For Living Well Together, One Vision of Anishinaabe Constitutionalism (PhD
Dissertation, University of Victoria, Faculty of Law, 2019) [unpublished] [Mills, Miinigowiziwin].
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to assert and enforce, and which require much broader and foundational change. Rather, the
NMCAR is a tool of Canadian law that, in respectful relationship, we may choose to help Canada
to use in more effective and efficient ways. The risk inherent in this strategy, however, is
becoming caught up in “regulatory capture” and power dynamics that end up co-opting what was
initially a strategic and more peripheral intervention within settler jurisdictional frameworks,
thereby shifting focus, energy, and ability away from enacting the broader and deeper changes
required in restoring WSANEC jurisdiction and combating climate crisis.!%®!

With such an orientation in mind, I will now examine the NMCAR framework, along
with potential co-management or Indigenous management board models and the processes they
may entail, followed by a consideration of an IPCA. While the management board models I will
examine are principally from the Canadian context, I will briefly look at innovative international
examples, specifically recognition of the “legal personhood” of nature.!%? Throughout I will
offer some guidance on what does or does not have a clear fit with WSANEC law and

thought.!063

Canada’s network of MPAs and other conservation measures
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This figure illustrates different types of MPAs and other conservation measures in Canada and the
legislation that governs them.

Figure 40: "Canada's Network of Marine Protected Areas and Conservation Measures" Parks Canada, Backgrounder at 7.

1061 In many ways this mirrors the debate between the works of Coulthard, Red Skin, White Masks and Dale Turner, This Is Not a Peace Pipe: Towards a Critical Indigenous
Philosophy (Toronto: UTP, 2006). Dale Turner seems to accept that some form is intervention within settler frameworks is necessary considering the power they exert over
Indigenous peoples and lives. He writes: “If Aboriginal peoples want to assert that they possess different world views, and that these differences ought to matter in the political
relationships between Aboriginal peoples and the Canadian state, they will have to engage the Canadian state’s legal and political discourses in more effective ways” (ibid. at 5).
For Turner, the task of engaging the state in these more effective ways “is the responsibility of a group of indigenous intellectuals called ‘word warriors.” Word warriors reconcile
the forms of knowledge rooted in indigenous communities with the legal and political discourses of the state” (ibid. at 7). The critique that Coulthard offers with respect to this
strategy is that it presumes that colonial power operates principally by excluding Indigenous perspectives from these discourses, as well as undervalues the assimilative power of
the legal and political discourses of the state “in relation to the word warriors who are to engage them” (Glen Coulthard, Book Review of This Is Not a Peace Pipe: Towards a
Critical Indigenous Philosophy by Dale Turner (2008) 77:1 University of Toronto Quarterly 164 at 165.

1062 As indicated in the figure below, measures for protecting the marine environment are available under a variety of different pieces of legislation. Examining each of these is
beyond the scope of this project. My understanding, however, is that the CNMCA is a tool under Canadian law and legislation that can offer one of the broadest and most
comprehensive system of protection for marine areas.

1063 I am indebted to Aaron Mills and John Borrows for personal communications on this topics, which has helped me further clarify my own thinking and over-arching position.
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5.1. National Marine Conservation Areas
Despite a large network of terrestrial National Parks within Canada, including among coastal
areas, “few of these terrestrial parks provide any direct measure of protection for the adjacent
marine resources.” %4 Beginning in the late 1980’s, and in connection with an international push
for greater marine conservation, Canada began to address this gap with the National Marine
Parks Policy'°% in 1986, and development of the first NMCA in 1987 — Fathom Five National
Marine Park.!%¢ Since then, Parks Canada has been tasked with establishing a system!%®7 of
NMCAs that, as a whole, represent the full range of marine ecosystems within Canada.!%® These
NMCAs are created and managed with the “purpose of protecting and conserving representative
marine areas for the benefit, education and enjoyment of the people of Canada and the
world.”1%% Currently, there are three established NMCAs and one NMCAR.!'"® An NMCAR is
identical to an NMCA, with the same protections,'?’! but the additional “Reserve” designation
signifies that all, or part of, the conservation (or proposed conservation) area is “subject to a
claim in respect of aboriginal rights that has been accepted for negotiation by the Government of

Canada.”!072

1064 Francine Mercier and Claude Mondor, Sea fo Sea to Sea: Canada’s National Marine Conservation Areas System Plan (1995) Parks Canada, Department of Canadian
Heritage [CNMCA System Plan] at p. 7.

1065 Jon Lien & Robert Graham, eds., Marine Parks and Conservation: Challenge and Promise, Vol.1 &2, The National and Provincial Parks Association of Canada, NPPAC
Henderson Park Book Series No. 10, 1985 [National Marine Parks Policy, 1985]. The National Marine Parks Policy was revised in 1994. See Parks Canada, Parks Canada
Guiding Principles and Operational Policies, Part II - Activity Policies: National Marine Conservation Areas Policy, 1994 [National Marine Conservation Areas Policy, 1994].
1066 Fathom Five National Marine Park is on the tip of the Bruce Peninsula on Georgian Bay of Lake Huron (Government of Canada/Government of Ontario, 1987,
Federal/Provincial Agreement for the Establishment of the proposed National Park in the Township of St. Edmunds, Environment Canada, Ottawa, Ontario).

1067 “A first step in the process of creating a finite network of national marine conservation areas is to prepare a blueprint to guide its overall design. The National Marine
Conservation Areas System Plan is an important step in this regard” (CNMCA System Plan at 5).

1068 See Parks Canada, National Marine Conservation Areas website at https://www.pc.gc.ca/en/amnc-nmca for more general information.

1069 Canada National Marine Conservation Areas Act, S.C. 2002, c.18, Assented to 2002-06-13 [CNMCA Act] at s.4(1).

1070 The three established NMCAs are Saguenay-St. Lawrence Marine Park (established under the Saguenay-St. Lawrence Marine Park Act, s.c. 1997, c. 37), Lake Superior
National Marine Conservation Area (established under the Lake Superior National Marine Conservation Area Act, s.c. 2015, c. 38), and Fathom Five National Marine Park on the
tip of the Bruce Peninsula on Georgian Bay of Lake Huron (Government of Canada/Government of Ontario, 1987, Federal/Provincial Agreement for the Establishment of the
proposed National Park in the Township of St. Edmunds, Environment Canada, Ottawa, Ontario). The lone NMCAR is Gwaii Haanas National Marine Conservation Area Reserve
and Haida Heritage Site (established as an NMCAR under the CNMCA Act at Schedule 2).

1071 “This Act applies to a reserve as if it were a marine conservation area” (CNMCA Act at s. 2(4)).

1072 CNMCA Act at s. 4(2).
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Parks Canada has identified and divided the marine areas within Canada — the Atlantic,

Arctic and Pacific oceans, and the great lakes!?”3 — into 29 distinctive regions,!?’* with the goal

of establishing marine conservation areas within each region.!°”®> A single NMCA or NMCAR

can, however, be representative of more than one region, as is the case with the Gwaii Haanas
NMCAR.!076
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Figure 41: "NMCA System Plan" Parks Canada, Backgrounder at 6.

1073 “Though in a strict sense the Great Lakes are not “marine,” they were included in the NMCA system for several reasons. First, as the world’s largest freshwater lake system
they display many of the same attributes as marine environments. Secondly, there is little difference between the Great Lakes and ocean areas in terms of conservation potential,
and commercial and recreational usage. And lastly, as one of Canada’s first highways and shipping corridors, they have helped share this country’s history and economy”
(CNMCA System Plan at 10.)

1074 See CNMCA System Plan at 10 for an overview of how these regions were identified. Briefly, a “regional sampling approach” was used, drawing on oceanographic and
biological characteristics that include temperature, salinity, currents, depth profiles, and species distribution. The CNMCA System Plan as whole provides a description of each of
the 29 marine regions identified, as well as the current status (at the time) of creating an NMCA or NMCAR within that region.

1075 Ibid. at 11. Demarcating boundaries within the marine environment obviously poses challenges. “Terrestrial natural regions tend to be readily distinguishable — plains,
mountains, lowlands and uplands are visually different features which are not likely to change in the foreseeable future. Because water is the primary element in a marine
environment, the factor which separate one marine regions from another are not immediately obvious from the surface and are based on characteristics such as temperature,
salinity, currents, depth profiles and species distribution” (CNMCA System Plan at 10). It is also worth noting that these boundaries are not necessarily cast in stone. “Better
information and improved technology are stimulating the development of new classification systems which may provide a better basis for the design of the national marine

conservation areas system....and more effective means of protecting our fragile and valued marine environment” (ibid.).

1076 The Gwaii Haanas NMCAR is representative of both the Hecate Strait (Pacific Region 1) and Queen Charlotte Islands Shelf (Pacific Region 2) regions within the Pacific
Marine Regions. See ibid. at 20-23 for a description of the Hectate Strait and Queen Charlotte Islands Shelf regions.
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1077

NMCAs are principally about conservation'?’” and managing marine areas for sustainable

use and enjoyment.!?”® NMCARs have the same purpose, though are generally understood to

also honour Aboriginal and treaty rights.!®”® Since each NMCA or NMCAR is unique, the

21080 ;

creation of an individual “management plan is intended to be done “on a partnership

1082

basis.”1%8! Existing agencies,!*®? such as the Department of Fisheries and Oceans (fisheries and

ocean management)!%83

and Transport Canada (marine navigation and shipping management),'34
will continue in their own management roles,!%> however, within an NMCA or NMCAR those
agencies must co-operate with Parks Canada to create management plans.!?¢ Once those
agencies sign-off on a management plan they also have responsibility to uphold conservation

objectives.!%” In Canada’s view, “First Nations and local government may also have roles in

1077 Given the priority on conservation, certain activities, such as “undersea mining, oil and gas exploration and extraction, and ocean dumping would not be permitted within the
boundaries” of an established NMCA or NMCAR (ibid. at 8). We will see below that this is usually considered before an NMCA or NMCAR is deemed feasible. Other
prohibitions of acts inconsistent with conservation are explicit within the CNMCA Act. For example, “No person shall explore for or exploit hydrocarbons, minerals, aggregates or
any other inorganic matter within a marine conservation area” (CNMCA Act at s. 12(13)), “No person shall dispose of any substance in waters within a marine conservation area
except as authorized by permit issued by a superintendent pursuant to this Act” (ibid at s. 12(14)) or as allowed for under the Canadian Environmental Protection Act, 1999, s.c.
1999, c. 33 [CEPA, 1999], which essentially amounts to permission through an existing authorized permit or for reasons pertaining to personal safety. Any new permit authorized
under the CEPA, 1999 requires concurrence of the Minister under the CNMCA Act (CNMCA Act at s. 12(2)). Public land within an NMCA or NMCAR can also not be sold or used
and occupied (CNMCA Act at s. 12 (a)(b)).

1078 CNMCA System Plan at 8 and CNMCA Act at s. 4(3).

1079 CNMCA System Plan at 8 and CNMCA Act at s. 2(2). Aboriginal rights are, of course, constitutionally protected rights, which legislation such as the CNMCA Act could not
unjustifiably infringe.

1080 CNMCA Act at s. 9(1). For examples of management plans see Canadian Heritage & Parks Canada, Fathom Five National Marine Management Plan, 1998 (available online
at https://www.pc.gc.ca/en/amnc-nmca/on/fathomfive/info/plan), Minister of Environment, Government of Canada & Minister of Sustainable Development, Environment and
Parks, Government of Quebec, Saguenay-St. Lawrence Marine Park Management Plan, 2010 (available online at https://www.pc.gc.ca/en/amnc-nmca/qc/saguenay/info/plan),
Parks Canada, Lake Superior National Marine Conservation Area Interim Management Plan, 2016 (available online at https://www.pc.gc.ca/en/amnc-
nmca/on/super/info/index/gestion-management-2016) [Lake Superior Interim Management Plan] and the Haida Nation & Parks Canada, Gwaii Haanas Gina ‘Waadluxan
Kilguhlga Land-Sea-People Management Plan, 2018 (available online at https://www.pc.gc.ca/en/pn-np/bc/gwaiihaanas/info/consultations/gestion-management-2018) [Land-Sea-
People Management Plan).

1081 CNMCA System Plan at 8.

1082 “The Minister is responsible for the administration, management and control of marine conservation areas in relation to matters not assigned by law to any other Minister of
the Crown” (CNMCA Act at s. 8(1)).

1083 “Provisions of a management plan or an interim management plan respecting fishing, aquaculture and fisheries management are subject to an agreement between the Minister
and the Minister of Fisheries and Oceans” (CNMCA Act at s. 9(4)).

1084 “Provisions of a management or an interim management plan respecting marine navigation and marine safety are subject to an agreement between the Minister, the Minister
of Transport and the Minister of Fisheries and Oceans” (CNMCA Act at s. 9(4.1)).

1085 “The Minister may enter into agreement with other federal and provincial ministers and agencies, local and aboriginal governments, bodies established under land claims
agreements and other persons and organizations for carrying out the purposes of this Act” (CNMCA Act at s. 9(4)).

1086 “The Minister shall, within five years after a marine conservation area is established, in consultation with relevant federal and provincial ministers and agencies, with affected
coast communities, aboriginal organizations, aboriginal governments and bodies established under land claims agreements, and with other persons and bodies that the Minister
considers appropriate, prepare a management plan for the marine conservation area that includes a long-term ecological vision for the marine conservation area and provision for
ecosystem protection, human use, zoning, public awareness and performance evaluation, which shall be tabled in each House of Parliament” (CNMCA Act at s. 9(1)).

1087 CNMCA System Plan at 8 and CNMCA Act at s. 9(3). Also note that “In order to protect marine ecosystems and maintain marine biodiversity, the primary considerations in
the development and modification of management plans and interim management plans shall be principles of ecosystem management and the precautionary principle.” These

requirements stay up to date through mandatory reviews of management plans at least every 10 years (CNMCA Act at s. 9(2)).
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managing NMCAs”, with those roles being laid out in the NMCAR “management plan.”!088

Jurisdictionally, NMCAs “include the seabed, its subsoil and overlying water column and may
encompass wetlands, river estuaries, islands and other coastal lands.”'% As national
conservation areas, jurisdiction needs to be transferred to the federal government to be “owned
and managed by the Government of Canada.”!%° Only a small degree of flexibility seems to
currently exist in this requirement.!%!

With broad and far-reaching conservation goals,'??> NMCAs are meant to be large and to
work in conjunction with neighbouring parks.!%? Parks Canada continues to work on updating

1094 and implementing regulatory frameworks,!%%> but the development of

policy objectives
marine conservation areas continue at a slow pace.!'?® An absence of updated policies and the
creation of enforceable regulations certainly contribute to a lack of clarity in what exact

protection measures an NMCAR might offer WSANEC. What we can glean from the proposed

1088 CNMCA System Plan at 8. The Preamble to the CNMCA Act also specifically identifies the need to “consider traditional ecological knowledge in the planning and
management of marine conservation areas.”

1089 CNMCA System Plan at 8. The Lake Superior National Marine Conservation Area is an example of an NMCA that includes hundreds of small islands within the marine
protected area. See the Lake Superior Interim Management Plan for more.

1090 CNMCA System Plan at 8 and CNMCA Act at s. 5(2). An NMCA can only be established if (a) Canada has “clear title” or “unencumbered right of ownership” in the lands to
be included; (b) the provincial government has agreed to use the lands as an NMCA and will transfer administration and control to Canada; (c) the “requirements of any applicable
land claim agreement respecting the establishment of the marine conservation area have been fulfilled.” Also note that, in the Gwaii Haanas agreement, the preamble to the
management agreement does state that the parties agree to disagree on the point of sovereignty, and thus who “owns” the lands and waters in question.

1091 For example, the Province of Quebec retained a significant jurisdictional role within the Saguenay-St. Lawrence Marine Park. While Saguenay-St. Lawrence is generally
considered an NMCA area, it is not actually established under the CNMCA Act, nor is it a national marine park, but rather, has the Province of Quebec retaining ownership of the
seabed, as well as a significant jurisdictional role within the marine park (see Saguenay-St. Lawrence Marine Park Act, s.c. 1997, c. 37). To some extent the Gwaii Hannas
NMCAR might be viewed in a similar way. While the Haida Nation and the Government of Canada have agreed to disagree on the issue of sovereignty and ownership (see Canada
& The Council of the Haida Nation, Gwaii Haanas Agreement (1993) at 1.1 [Gwaii Haanas Agreement)) the Province of British Columbia did still transfer title to Canada. I would
also note that to a much lesser extent, the Lake Superior National Marine Conservation Area also maintained space for certain provisions for the laws of Ontario to apply (see Lake
Superior National Marine Conservation Area Act, S.C. 2015, c. 38).

1092 The stated goals of an NMCAR are to: Represent the diversity of our nation’s marine ecosystems; Maintain marine ecological processes and life support systems; Preserve
biodiversity; Serves as “models” of sustainable utilization of species and ecosystems; Facilitate and encourage marine research and ecological monitoring; Protect depleted,
vulnerable, threatened, or endangered species and populations... and preserve habitats considered critical to the survival or these species; Protect and maintain areas of critical to
the lifecycles of economically important species; and Provide interpretation of marine areas for the purposes of conservation, education and tourism (CNMCA System Plan at p. 8).
1093 “Human activities, both on adjacent lands (pollution, degradation of coastal habitats) and within the marine environment (over-exploitation of resources, pollution) have
detrimental effects over wide areas. As a result, Parks Canada will work closely with others to develop a better understanding of the relationship between these activities and their
impact on NMCA ecosystems. Mutually satisfactory solutions will be sought to mitigate the effects of such activities both within and beyond the boundaries of a NMCA which
could threaten the long-term sustainability of its resources and ecosystems” (ibid. at p. 8). The extent to which tools actually exist to do so remains inadequate.

1094 The current policy framework is from 1994 and updates are needed to bring those policies in line with the CNMCA Act, 2002. See Parks Canada, Parks Canada’s Policy
Framework: For the management of national marine conservation areas, Backgrounder (May 2019) [Parks Canada, Backgrounder] and Parks Canada, What We Heard: National
Marine Conservation Areas Policy and Regulations (July 2020) [Parks Canada, What We Heard], which summarizes feedback received during Parks Canada’s consultation on
proposed policy revisions.

1095 See Parks Canada, Protecting Canada’s Marine Heritage: Proposed policy and regulations for Canada’s national marine conservation areas, Discussion Paper (2019)
[Parks Canada, Discussion Paper] for more on the proposed regulations. Also see Parks Canada, What We Heard for a summary of feedback received during Parks Canada’s
consultations on proposed regulations.

1096 In 1990 the federal government aimed to create four new marine conservation areas by the year 2000. As of the year, 2020, no new additional marine conservation areas have

been established, although a few have moved toward completion (ibid. at 7).
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policy updates!'®®’ is a greater attention to climate crisis and Indigenous peoples long-standing

connection with the lands and waters within NMCAs, even if those remain inadequate!?%-

as are
Canada’s actions as a nation-state, more broadly. The guiding question will be, does this tool
open enough jurisdictional space to meaningfully uphold and protect WSANEC laws and
interests and does it orient our jurisdictional trajectory in a positive direction?!%® Or, does it risk
reinscribing too much of the jurisdictional framework that has fostered dispossession and
inhibited structural responses to climate crisis?

Parks Canada’s re-cast policy framework focusses on nine overarching objectives for
managing NMCAs.!1% To briefly summarize a few relevant points, these policies do contemplate
actively pursuing a range of cooperative management agreements with Indigenous Nations,!!!
which are meant to respect Indigenous knowledge systems.!!%? They are also intended, at least in

21103

word, to respect “the spirit and intent of treaties and to recognize “the social, cultural and

1097 See Parks Canada, Backgrounder and Parks Canada, Discussion Paper.

1098 First, there is now acknowledgement that climate change is an important context in considering marine health and conservation. “Increasingly under pressure from intensive
use, climate change and pollution, the health of our oceans and Great Lakes is under threat” (Parks Canada, Backgrounder at 6). NMCAs, then, are seen as an important tool not
only at a local level, but “provide a range of benefits that contribute to the well-being of people and the world” (ibid. at 10). In addition to other benefits, NMCAs “provide
ecosystem services such as the provision of water and food, climate regulation, spiritual experiences and sense of place” (ibid.). At the same time, a common theme Parks Canada
heard during their public consultations was that these policies did not adequately address the urgency or impact of climate change (Parks Canada, What We Heard]. Second, the
most recent policy objectives from Parks Canada, at least in theory, seem to stress greater attention to the ways NMCAs can benefit “Indigenous peoples and coastal communities”
(Parks Canada, Backgrounder at 10). Specifically, “Indigenous peoples often have long-standing connections with the lands and waters of NMCAs through generations of use,
occupancy and stewardship. NMCAs are places where Indigenous rights are respected, where Indigenous peoples continue their traditional and cultural practices — including
accessing traditional foods — and fulfill their roles as stewards” (ibid.).

1099 It is worth noting that the historical tendency of parks and conservation areas to infringe upon and limit the exercise of Indigenous rights and practices certainly is a factor in
considering this point. For a critical perspective on parks see, for example, Daisy Couture, et al., On This Patch of Grass: City Parks on Occupied Lands (Halifax: Fernwood
Publishing, 2018).

1100 The nine objectives are: Collaborate and consult on the planning and management of NMCAs; Protect and conserve marine biodiversity and ecosystems within NMCAs;
Ensure that marine uses in NMCAs are ecologically sustainable; Conserve cultural heritage in NMCAs; Recognize Indigenous peoples’ responsibilities as stewards of NMCAs;
Support the social, cultural and economic well-being of Indigenous peoples and coastal communities adjacent to NMCAs; Foster visitor experiences that build strong connections
to and enjoyment of NMCAs; Promote awareness, understanding and appreciation of the natural and cultural heritage in NMCAs; and Advance knowledge and understanding of
marine environments in NMCAs. See Parks Canada, Backgrounder at 11 and in general for greater detail on these objectives. In public consultation on these proposed objectives
Parks Canada received feedback that this list included too many objectives, as well as the suggestion that these objectives need to be prioritized in the event of conflict (Parks
Canada, What We Heard]. NGO’s in particular emphasized that the first priority of an NMCA or NMCAR should be protection of the ecosystem, with all others coming
secondary. For WSANEC, given our inherent, treaty, and constitutionally protected rights and responsibilities under WSANEC law, we would give particular priority and
emphasis to objective number 5, the need to recognize Indigenous peoples’ responsibilities as stewards of NMCAs.

1101 Parks Canada, Backgrounder at 12.

1102 Indigenous knowledge is defined as “Knowledge of Indigenous traditional and cultural activities, as well as knowledge of the natural world, including physical environments,
the cosmos and the spirit world, and the values and principles governing Indigenous person’s conduct and interactions with one another, the natural world, the cosmos and the
spirit world, transmitted through oral tradition, ceremonies, song, pneumonic devices, laws and stories, and by conducting and observing Indigenous traditional and cultural
practices” (ibid. at 25).

1103 Ibid. at 19. For WSANEC, this would imply not just the written text of the Douglas Treaty, but the oral version of the Douglas Treaty. For a nation-state, this appears to
always be easier said than done. While the policy indicated here speaks to the spirit and intent of treaties, the legislation (CNMCA Act) makes no specific mention of this approach.
This is noteworthy given that policy holds less sway than legislation. Competing mandates and jurisdictions between federal branches also poses a challenge. The reality is that

Parks Canada, and its various representatives, have the authority and mandate to recognize the Douglas Treaty only to a certain extent.
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economic well-being of Indigenous peoples” tied to these waters.!!% In short, within this

1105 ;

proposed policy framework reconciliation’ ' is seen as manifesting through Indigenous cultural

1107

heritage protection,!!% Indigenous monitoring!!°7 and co-management agreements,!' and

“opportunities for Indigenous peoples to present and share their heritage and culture with
visitors.”!1% Since a management plan “is a key document that helps guide decision-making,”!!1°
there is potentially an opening for increased WSANEC decision-making powers, depending on
the management model negotiated.

In terms of actual management of NMCAs, a great deal of focus is given to zoning.!'!!
All lands and waters within an NMCA are legislatively required to be zoned.!!!? In order to
implement and enforce zoning within NMCAs, Parks Canada has drafted regulations.!!!?
Proposed are four different zones with varying levels of protections and permitting
requirements.!!!* While legislation requires one “fully protected zone™ and one “ecologically
sustainable zone,”!!!> the rest is open to negotiation.!!'® In general, the four different proposed

zones will have the following purposes:!'!!”

1104 Economically, NMCAs and healthy ecosystems can be beneficial in two senses — “enabling communities to pursue sustainable livelihoods and access sustainable food
sources” as well as attracting visitors and generating “tourism-related economic opportunities and development” (ibid. at 20). Opportunities for developing sustainable Indigenous
economies in place of extractive and exploitative ones is one of the more significant potential benefits of an NMCAR (and Indigenous Protected and Conserved Area, discussed
later).

1105 Parks Canada views an NMCAR as a process and tool toward reconciliation. “Efforts to advance reconciliation lead to recognition of the important role of Indigenous
peoples as stewards of traditional lands and waters within NMCAs” (ibid. at 19).

1106 The objective to protect cultural heritage sites reflects “the past and ongoing use of cultural landscapes and seascapes by many generations of Indigenous peoples and coastal
communities” (ibid. at 18). See ibid. for some listed examples of cultural resources. Ultimately, Parks Canada, Cultural Resource Management Policy (2013) (available online at at
https://www.pc.gc.ca/en/docs/pe/poli/gre-crm) will apply to all cultural resources within an NMCA and NMCAR as well.

1107 “Adaptive and evidence-based monitoring” within NMCAs requires “robust and timely monitoring information” (Parks Canada, Backgrounder at 20). This level of
monitoring requires the development of partnerships, including with Indigenous peoples. Being directly involved in the monitoring and management of the marine area may be of
significant interest to WSANEC, as well as create training and employment opportunities for our communities.

1108 Parks Canada looks to seek out and support partnerships that “may take the form of various cooperative management arrangements” in the management of NMCARs (ibid. at
19).

1109 Ibid.

1110 /bid. at 12.

1111 This zoning may “restrict or prohibit specific activities and uses” through a management plan, or identify “special management areas” that may “need more protection at
particular times of the year for a specific conservation purpose, or that apply to only a specific area of the NMCA” (ibid. at 14).

1112 Parks Canada, Discussion Paper at 9.

1113 The CNMCA Act at s. 16 references the development of regulations. The creation of new regulations for NMCAs appear to currently have six broad intentions. These are
creating or facilitating: A revised NMCA zoning framework; Enhanced protection of marine biodiversity and ecosystems within NMCAs; Ecologically sustainable land use in
NMCAs; Protection of cultural resources in NMCAs; Promotion and management of marine tourism and recreation in NMCAs; and Management of research and collection
activities in NMCAs. See Parks Canada, Discussion Paper at 7.

1114 Ibid. at 9.

1115 CNMCA Act at s. 4(4).

1116 Parks Canada does, however, propose that most of an NMCA be zoned in a manner that provides a greater degree of protection, and thus a more effective avenue in
achieving its objectives (Parks Canada, Discussion Paper at 9).

1117 See Appendix I for a chart indicating more specific activities permitted in each zone. You can also see stakeholder responses to these zoning proposal and regulations in

Parks Canada, What We Heard. In response to the public consultation process Parks Canada is proposing a change to Zone 3, which would be recast as a “Habitat Protection”
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Table 1: Zoning purposes

Zone 1 Zone 2 Zone 3 Zone 4
(Restricted Access) (General Protection) (Multiple Use with Lakebed or (Multiple Use)

will fully protect special features will fully protect special Seabed Protection) will provide will sustain the
(including cultural resources) features and/or sensitive protection to lakebed or seabed greatest range of
and/or sensitive ecosystem ecosystem elements and/  ecosystems and/or cultural resources uses that do not
elements that are susceptible to or representative located on the lakebed or seabed while compromise the

or intolerant of disturbance characteristics of the allowing for a range of uses of ecosystem structure
through a prohibition on marine region. Extractive renewable marine resources that are and function.
extractive use and restrictions use is prohibited. compatible with the protection

on access. objectives of the zone.

Figure 42: “NMCA Zoning Purposes” Parks Canada, Discussion Paper at 10.

While the zoning framework has a focus on preventing extraction, there is less regulation of
marine travel.!''® The Saguenay-St. Lawrence Marine Park, a location of heavy ship traffic and
critical beluga habitat, is, however, an interesting example of regulating marine travel within an
NMCA. 1P

While some “ecological restoration activities” are contemplated within NMCAs, 1?0 it is
fair to say that a lack of specific focus on restoration, and exclusion of already developed or

ecologically damaged areas, is a significant weakness.!'?! While prohibition of extractive

Zone. A Habitat Protection Zone would be flexible enough to provide protections to specific habitats, while also allowing for access and extractive uses that are consistent with the
protection of the given specific habitat being considered.

1118 In regard to zoning more broadly, public consultation raised the issue that protections within this zoning model focused too heavily on extraction, with little attention to
travel. The concern is that ship and boat traffic, specifically the noise it creates, is detrimental to the Southern Resident killer whales and their use of eco-location, for example.
Additionally, it is not surprising that the public would consider oil tanker or shipping traffic as a threat to the purposes and objectives of an NMCAR. While I fully agree with these
concerns, the jurisdictional difficulty is that travel and anchorage falls within the jurisdiction of Transport Canada, adding a layer of complexity. An NMCAR can influence the
jurisdiction and decision making of the Department of Fisheries and Ocean and Transport Canada, for instance, but only once those branches of government sign off on a
management plan.

1119 During the negotiation of the Marine Park the boundary was close to doubled to include a greater proportion of critical Beluga habitat. Quebec is also currently looking at
establishing additional protected areas surrounding the NMCA border under the Provincial Oceans Act to incorporate protection of the complete critical habitat of the Beluga
whale in the area. A no travel zone within a particularly important area for beluga calving was established. A limit was placed on the number of whale watching boats operating in
the area, as was their speed, distance from and time in contact with whales. This initiative was achieved through regulations and in cooperation with the whale watching industry
and involved limiting the number of permitted boats. This changes allowed companies to use fewer, but larger capacity, boats in their operations. Additionally, to limit the number
of instances of ships striking Beluga whales, as well as to help curb the noise pollution in the heavily trafficked marine area, there has been an implementation of a “voluntary
reduction in vessel speed” during certain times of the year (Parks Canada, Bakcgrounder at 17). While understanding the extent to which slower ship speed equates with less noise
is complicated, it does appear to have some positive effects. A study by the Port of Vancouver in the Salish Sea has provided some interim findings on this type of voluntary
reduction in vessel speed. See Vancouver Fraser Port Authority, ECHO Program Slowdown Trial — Interim Finds, March 1, 2018.

1120 See Parks Canada, Backgrounder at 14. For instance, the Gwaii Haanas NMCAR and Haida Heritage Site is undertaking a restoration of kelp forests along a 3km stretch of
coastal habitat that is central to the endangered northern abalone (ibid. at 15).

1121 Areas included within an NMCA “should be in a natural state, or be capable of being restored to a natural condition” (CNMCA System Plan at 12).
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1122 1123

infrastructure''“~ in favour of renewable infrastructure’ '~ is positive, the primacy of an NMCAs

conservation purposes and objectives also remains secondary to “any activity undertaken in the

interests of Canadian sovereignty or security.”! 24

5.2. Establishing a Proposed Southern Strait of Georgia NMCAR
Broadly speaking, there are five steps in establishing an NMCA or NMCAR.!!? Step one
involves the preliminary identification of representative marine areas within a given region
which are “in a natural state, or...capable of being restored to a natural condition.”!!2¢ Step 2
involves additional "studies and consultations” in narrowing in on a specific site.!'?” In Pacific
Region 5, this has become the Southern Strait of Georgia location.!!?8 While the federal and
provincial governments signed a memorandum of understanding in 2003,''?° Step 2 appears to
have been done with little to no consultation with WSANEC.!130

Step Three is the “most complex and time consuming step” of the process, requiring a
more detailed feasibility and consultation process.!!3! Determining whether an NMCAR in this

location is “both practical and desirable”!!3? has been underway since 2004,''33 and prioritized

1122 New “infrastructure with the potential to disturb and pollute (e.g. marine terminals, ports, dams, large renewable energy or aquaculture operations)” is prohibited (Parks
Canada, Backgrounder at 14).

1123 Renewable resources, including harvesting, shipping, recreation and tourism, scientific research, and shoreline and marine infrastructure, as well as “wind, wave or tidal
energy” are permissible (ibid. at 16). I note that tidal energy has been something loosely explored in the area of active pass, within the Southern Strait of Georgia proposed
NMCAR.

1124 Ibid. at 16.

1125 See CNMCA System Plan at 12-13 for a general overview of these steps.

1126 Ibid. at 12.

1127 Ibid. “In comparing representative marine areas at this stage, a wide range of factors is [sic] considered, including: quality of regional representation; importance of the area
in maintaining biodiversity and protecting critical habitats for endangered species; occurrence of exceptional natural and cultural features; existing or probable marine resource
uses; actual and potential threats to the sustainability of the area’s marine ecosystem; the implications of aboriginal claims and treaties; potential for public understanding,
education and enjoyment; and value of the area for ecological research and monitoring” (ibid). Parks Canada also does note an explicit preference for locations “in proximity to an
existing national park or another protected area” (National Marine Conservation Areas Policy, 1994 at 48).

1128 The only other identified representative site within Pacific Region 5 is Blackfish Sound, near Alert Bay.

1129 Canada and the Province of British Columbia signed a memorandum of understanding committing them to assess the feasibility of an NMCA in this area. See Parks Canada,
National Marine Conservation Areas, at https://www.pc.gc.ca/en/amnc-nmca/cnamnc-cnnmeca/dgs-ssg/intro.

1130 The decision to focus in on the Southern Gulf Islands location for a potential NMCA has seemed to go somewhat hand-in-hand with the decision to establish the Gulf Islands
National Park Reserve (GINPR), which was established without consultation with WSANEC, despite clear Douglas Treaty and Aboriginal rights in the area. Parks Canada,
Proposed National Marine Conservation Area Reserve Southern Strait of Georgia: Project Update, Spring 2012 [Parks Canada, 2012 Update]at 4 indicates: “Gulf Islands
National Park Reserve, established in 2003, is located in the southern Gulf Islands. The park safeguards a mosaic of meadows, forested hills, rocky headlands, quiet coves and
sandy beaches, and includes some marine waters. Some of these waters could be included in the NMCA reserve, if it is established. The proposed NMCA reserve would surround
the Gulf Islands National Park Reserve. Together, they would provide visitor opportunities and significant protection for both the land and waters.” The Gulf Islands National Park
Reserve is a network of terrestrial park lands located primarily on and around the Southern Gulf Islands. The decision to establish the GINPR was finalized in 1995, and the
GINPR was formally established in 2003. See Parks Canada, Gulf Islands National Park Reserve website at https://www.pc.gc.ca/en/pn-np/be/gulf.

1131 CNMCA System Plan at 12.

1132 Parks Canada, National Marine Conservation Areas, What is a Feasibility Study? website at https://www.pc.gc.ca/en/amnc-nmca/cnamnc-cnnmea/dgs-ssg/contexte-
background/quoi-what.

1133 Parks Canada, National Marine Conservation Areas, at https://www.pc.gc.ca/en/amnc-nmca/cnamnc-cnnmea/dgs-ssg/intro.
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since 2016. It remains in the feasibility stage to date. A proposed boundary for the NMCAR has
been developed during this stage.!!** Jurisdictional commotion relating to existing tenures,
shipping lanes, and otherwise developed or ecologically harmed areas, has not only shaped this
proposed boundary, but also a series of “exclusions” within it.

Based on this proposed boundary, Parks Canada understands themselves to have a
responsibility to consult with 19 different First Nations regarding the feasibility of an NMCAR
in this location.!'*s For WSANEC, consultation is channeled through the WSANEC Leadership
Council Society (WLC) and the Paquachin First Nation.!!3¢ A significant achievement shaping
this process is the recently signed IELCIETEL or Nutsa matt kws ‘1 shul” hwilasmut tu Skwul ‘1
kwthe’ Accord (IELZIETEL Accord) in which many of the Nations being consulted on issues
such as NMCAR have agreed to work together.!!*” Should these Nations agree to the feasibility
of an NMCAR in the Southern Strait of Georgia, then Step Four proceeds to the negotiation of a
marine conservation area agreement.!!3® These agreements, “setting out the terms and conditions
under which the NMCA will be established and managed,” are complex.!!3* Once agreed upon,
the final step is to bring the NMCA into force through legislation of the Parliament of
Canada.!'* In the case of an NMCAR, the CNMCA Act will still apply, “but the status of the

1134 Parks Canada, National Marine Conservation Areas, Study Area, available online at https://www.pc.gc.ca/en/amnc-nmca/cnamnc-cnnmeca/dgs-
ssg/~/media/E53B826CD158419481437C93AD0OCOAD7.ashx [Parks Canada, Study Area). The proposed boundary of the Southern Gulf Islands NMCAR, which was announced
by Canada and the Province of British Columbia in October of 2011, covers approximately 1,400 square kilometers, spanning from the southern tip of Gabriola Island to the
Saanich Inlet and Cordova Bay, just south of Victoria, BC (Parks Canada, 2012 Update at 4). See Appendix II for a map outlining the proposed boundary of the Southern Strait of
Georgia NMCAR, as well as its exclusions.

1135 “Nineteen First Nations assert a historical relationship with the land and waters in the proposed area. Parks Canada and the Government of British Columbia are committed to
developing a lasting cooperative relationship with these First Nations based on mutual respect and shared understanding” (Parks Canada, 2012 Update at 3).

1136 The WSANEC Leadership Council Society is a unified, legal governing body comprised of three WSANEC First Nations: Tsartlip, Tseycum, and Tsawout. It aims to
promote the interests of the WSANEC First Nations by enhancing recognition of, and respect for, WSANEC Douglas Treaty rights and WSANEC Aboriginal rights and title. The
WSANEC Leadership Council promotes the WSANEC culture, traditional practices, and language, including the original WSANEC management of the environment as it was
meant to be. The WLC also seeks to promote sustainable and equitable development of resources within WSANEC Territory. While the Paquachin First Nation has not yet signed
on to become part of the WLC, the possibility remains open and coordination between the WLC and the Paquachin First Nation remains a priority.

1137 The IELCILTEL or Nutsa matt kws ‘i shul” hwilasmut tu Skwul ‘i kwthe’ Accord was signed on November 27, 2019. The parties are: The member First Nations of the
WSANEC Leadership Council (Tsartlip, Tsawout and Tseycum First Nations); The member Bands of the Cowichan Nation (Cowichan Tribes, Halalt First Nation, Lyackson First
Nation, Penelakut Tribem and Stz’uminus First Nation); the Malahat Nation; Snuneymuxw First Nation; and the Paquachin First Nation. The member First Nations of the
WSANEC Leadership Council, The member Bands of the Cowichan Nation, the Malahat Nation, Snuneymuxw First Nation, & Paquachin First Nation, IELZIETEL or Nutsa matt
kws ‘i shul’ hwilasmut tu Skwul ‘{ kwthe’ Accord (27 November 2019) [ IEECIETEL Accord).

1138 If a conservation area is not a feasible option, other representative marine areas within the region will be considered (CNMCA System Plan at 12).

1139 Ibid. at 13. The scope of these agreement can be vast, including: “final boundaries; management of fisheries and marine transportation; cost-sharing for land acquisition;
timing of land transfer; continuation of traditional harvesting of renewable marine resources; co-operation in marine conservation area planning and management, regional
integration and economic benefits” (ibid). Note that final boundaries could potentially be later enlarged later (CNMCA Act at s. 5(1)), though they cannot be reduced in size once
they are established (CNMCA Act at s. 5(4)).

1140 This is done through the CNMCA Act at s.4(1). Each House of Parliament has thirty days in which it might disapprove of the creation or amendment of an NMCA or
NMCAR (CNMCA Act at s. 7(1)). When tabled to Parliament, an accompanying report on the NMCA or NMCAR must details “(a) information on consultations undertaken,

including a list of the names of organizations and persons consulted, the dates of the consultation and a summary of their comments, (b) any agreements reached respecting the
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area would be subject to the final resolution of the aboriginal claim.”!!*! The fact that an
NMCAR provides legislated protection measures over an area can be seen as a distinct advantage
of the process, at least to the extent that it creates greater enforcement and funding opportunities

than might otherwise be available.

5.3. NMCAR Themes and Considerations
In order to assess the feasibility of the proposed NMCAR the WLC has had to consider issues
relating to conservation potential, boundaries, tenures, ownership, areas of exclusions, zoning
analysis, potential economic benefits, potential co-management structures, Douglas Treaty
Rights/ Responsibilities, WSANEC Laws, and more. Some of the challenges, or weaknesses, can
be grouped into broader themes. For our purposes, we can group those into exclusions,

boundaries, and zoning.

5.3.1. Exclusions
The Southern Strait of Georgia NMCAR is complicated by heavy marine use and close urban
centres in the area. Current exclusions within the proposed boundary relate primarily to areas

with high tenure concentration,!!4

or the incompatibility of specific tenures in the area, which
can include issues of jurisdictional complexity.!!*3 In large part, these are jurisdictional issues
relevant within Canadian law, but represent little more than a self-imposed bureaucratic barrier
in WSANEC thought. Referencing the map in Appendix B, exclusion of most harbours in the
proposed NMCAR occur not only due to high tenure concentration, but also for ease of
navigation. The trouble with moving from one jurisdictional area to another is that you need to
have some reasonable idea of when you are, or are not, within an NMCAR area. The trouble with

the presumptive exclusion of various harbours is that those areas are incredibly important both

culturally and ecologically.

establishment of the area or reserve, (c) the results of any assessments of mineral and energy resources undertaken, and (d) an interim management plan that sets out management
objectives and a zoning plan” (CNMCA Act at s. 7(2)(3)(4)). If no formal disapproval is motioned, by either House, then the NMCA or NMCAR can be completed.

1141 CNMCA System Plan at 13.

1142 “Areas with high concentrations of commercial and industrial uses have been excluded from the proposed boundaries including: Sidney, Swartz Bay, Brentwood Bay, Mill
Bay, Ganges Harbour, Maple Bay, Crofton, Chemainus, Ladysmith, Telegraph Harbour, and portions of Cowichan Bay” (Parks Canada, 2012 Update at 4).

1143 “The following tenures have been excluded from the proposed boundary: ferry terminals, marinas, sewer/effleunt lines, and all commercial and industrial tenures except
shellfish aquaculture. There is a 200-metre buffer around the excluded tenures to allow for possible future tenure expansion or changes in location” (ibid. at 5). Jurisdictional
complexity arises from the requirement under the CNMCA Act of having to transfer tenure to the federal government within an NMCA. Ferry terminals, for instance, are of

provincial interests and having the tenure transferred to the Federal Government would be incompatible, among other reasons.
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Herring, for example, are keystone species essential to the marine foodweb. Not only
have herring been depleted from drastic overfishing, spawning grounds within harbours have
been heavily impacted and several important spawning grounds would be excluded from the
NMCAR boundary for these reasons.!'** Ganges Harbour, a traditional WSANEC village site,
which WSANEC pushed to have included as a Reserve specifically because of the herring
fishery and its importance, as well as Tod Inlet, where our first ancestor came to the Earth as rain
and is the location of the first WSANEC village site, are two examples.''*’ Harbours are home to
seagrass beds and different types of kelp.!!4¢ The fact they are heavily used, or more challenging
to navigate, does not change that. From a WSANEC perspective, that these are the most
vulnerable areas to the impacts of cumulative effects does not contribute to a rationale for
exclusion, but rather, an increased rationale for “care” - restoration and conservation

A similar tension between a rationale for exclusion and a rationale for increased care can
be seen in regards to the presumptive exclusion of sewage lines and outfalls.!'*’” The cumulative
effects of pollution in the Salish Sea has resulted in near constant sanitary closures of most clam
beds.!™*8 In WSANEC we have a saying — “when the tide is out, the table is set.” Clams beds
have been a central aspect of WSANEC economy and culture, which the cumulative effects of
pollution has taken from us and remains an issue over which we have little decision making
authority. How can an NMCAR help the health of these clam beds and foster a better
relationships with clams? Excluding effluent outfalls from the NMCAR boundary, as though
they aren’t really there, seems misguided. Climate crisis makes it abundantly clear that
rationalizing pollution as “away”, or “out of sight, out of mind,” is inappropriate and dangerous.

A better approach, and one more consistent with ecological integrity and sustainability, would be

1144 See Parks Canada, Proposed Southern Strait of Georgia National Marine Conservation Area Reserve Atlas (2009) [Parks Canada, Atlas] at 78 for a map illustrating “Pacific
Herring Spawning Areas” within the proposed NMCAR boundary.

1145 The exclusion of SNIDZEL (Tod Inlet) is particularly troubling and ironic given that this area was where the first WSANEC ancestor, SLEMEW, came to the earth in the
form of rain and helped form the ocean, lakes, and rivers, as well as shape the land, and where the first WSANEC village site was located. It is in that sense that water is sacred and
has spiritual power, and why past harms and damage done to that site of particularly troubling.

1146 See Parks Canada, Atlas at 95-103 for more on kelp and seagrass, along with accompanying maps.

1147 The principle concern here is whether a sewage outfall constitutes “ocean dumping”, which is prohibited within the boundaries of an NMCAR (the same is true of bilge
pumps on boats moored in harbours).

1148 For a better sense of “Sanitary Shellfish Closures” see Appendix III (Parks Canada, Atlas at 48).
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to use an NMCAR as a tool to regulate effluent treatment levels and bilge pump dumping!'*’ to

help restore the health of clam beds.!'*°
Ultimately, since NMCAs prohibit activities that are inconsistent with sustainable use and
require the rehabilitation of areas previously degraded or polluted, there is hesitancy to include

151 or previously degraded areas.!!>? These types of

heavily used harbours, industrialized areas,
considerations play far too great a role, and within the jurisdictional realm of Canadian law, they
continue to pose huge challenges and limit the possibility of meaningful ecological

rehabilitation.!!>3

The very notion of exclusions and compartmentalization is difficult to grasp
within WSANEC thought. To make exclusions is to ask us to leave behind part of our culture,
beliefs, and laws; to fetter our jurisdiction to care for our relatives within the sea, and for future
generations. To quote my uncle John Elliott on this point: “We can’t let that go. We can’t put it
aside. It is a part of who we are.”!!>* Seen through the lens of relational ontology, Elliott does not

mean this as hyperbole, but quite literally.

5.3.2. Boundary
Similar difficulties arise in regard to creating an NMCAR boundary. Rather than focusing on
responsibilities and an assessment of what it would actually take to protect, for example,
Southern Resident killer whales, the NMCAR framework is sidetracked by jurisdictional
complexities from the outset.!'>> The NMCAR boundary avoids extending around the southern

tip of Vancouver Island and up the Strait of Juan de Fuca based on the complex infrastructure

1149 Some areas within the NMCAR boundary have designated “pump-out” locations, where instead of dumping the bilge into the ocean, the effluent is collected and then treated.
Very few areas, however, are designated as “no discharge areas.” See Parks Canada, At/as at 42 for “Pump Outs and No Discharge Areas” map.

1150 I have not done a full survey of what treatment level each outfall within the boundary currently receives. In general, wastewater may receive no treatment, ranging from there
up through primary, secondary, or tertiary treatment. For more general information see Government of Canada, Wastewater Management website at
https://www.canada.ca/en/environment-climate-change/services/wastewater/management.html. I also note that the Georgia Strait Alliance is currently petitioning to have tertiary
treatment of wastewater in the Salish Sea (see Georgia Strait Alliance, “The Salish Sea Needs Tertiary Wastewater Treatment, Without Delay™ online at https://georgiastrait.org/a-
rare-chance-for-a-healthier-salish-sea/).

1151 For example, the southern boundary of the NMCAR was originally planned to extend around Victoria and out toward Sooke. However, the amount of industrial activity
within that area meant that it was easier to remove that section of the proposed boundary.

1152 Perhaps the best example of this tendency when looking at the proposed boundary is the odd-looking rectangular cutout north-east of Galiano and Valdes Islands (called ‘the
bite”), which was an area previously used for ocean dumping, and thus excluded from the NMCAR boundary. Parks Canada claims that this area was excluded “in order to
minimize the overall size of the NMCA reserve” (Parks Canada, 2012 Update at. 5), but that is misleading. In fact, Parks Canada’s policy is to have NMCAs be purposefully large
in size, and this area was actually excluded based on its previous use as an ocean dumping site and the unknown impact it had on that specific area.

1153 Parks Canada is clear that there is a limited scope and budget for rehabilitation purposes, and that plays a role in the creation of the NMCAR boundary.

1154 Teaching of John Elliott (27 February 2019) WSANEC Leadership Council Office.

1155 I wrote about this in connection with a fuel spill at Goldstream River as well, arguing that being overly focused on who can do what leads to missing what our responsibilities

actually entail. See Clifford, “WSANEC Legal Theory”.
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and jurisdictional issues around the city of Victoria.!!>® A similar rationale results in excluding
the mouth of the Fraser River from the NMCAR boundary. The Fraser River is the largest river
in British Columbia, one of the largest salmon spawning rivers in the world, and brings millions
of migrant birds every year. Seemingly more important, however, is the river’s importance for
industrial activities and port access to metro Vancouver.'!37 Jurisdictional complexity, heavy use

158 make it incompatible

of the marine area, and potential interaction with the Tsawassen Treaty
with an NMCAR.!'!*?

The international border between Canada and the United States, which intersects
WSANEC territory, the Strait of Georgia, the Strait of Juan de Fuca, and functions as the
boundary of the proposed NMCAR, is another example — perhaps the most obvious — of how
jurisdiction precedes conservation. What do our relatives, KELEELMECEN (Orca), know of
these boundaries? It takes only one look at the critical habitat of SRKWs to see the
inconsistencies with the NMCAR boundaries.!'® Is this inability to work cooperatively and
across the international border not the same issue we saw in depletion of salmon stocks, the
primary food source of KELEELMECEN, in the first place? I do not claim that the NMCAR
would not benefit KELEELMECEN.!'®! However, as opposed to asking what it would actually
take to save the endangered SRKW, the logic of the NMCAR boundaries, and the jurisdiction
that enables it, seemingly works backward to ask what are we able to do given what we already
have in place — even despite the fact that what is currently in place is exactly what is doing the

central harm.!162

5.3.3. Zoning

1156 There are already a number of smaller ecological reserves and marine parks located in this vicinity, highlighting the ecological importance. For example, there is Race Rocks
Ecological Reserve, Trail Islands Ecological Reserve, Oak Bay Islands Ecological Reserve, Ten Mile Point Ecological Reserve, and Discovery Island Marine Provincial Park. See
Government of British Columbia, BC Parks website at http://beparks.ca/explore/map.html for a map and more information on these locations.

1157 For a 2014 review see Richmond Chamber of Commerce, The Economic Importance of the Lower Fraser River (July 2014) available online at
https://abbotsford.civicweb.net/document/42001.

1158 Tsawassen First Nation & The Governments of Canada and British Columbia, Tsawassen First Nation Final Agreement (2010) available online at
https://tsawwassenfirstnation.com/wp-content/uploads/2019/07/1_Tsawwassen_First Nation_Final Agreement.pdf [Tsawassen Final Agreement).

1159 Also note that the WSANEC, as part of the SENCOFEN Alliance, intervened in the development of this treaty in that the Tsawassen Final Agreement incorporates areas we
consider also within WSANEC territory and overlooks the fact that WSANEC had seasonal fishing rights at the mouth of the Fraser River. Diamon Jenness, for example, recorded
that “The Saanich had an immemorial claim to the fishing off Point Roberts, near the mouth of the Fraser River” (Richling, The WSANEC at 18).

1160 See Parks Canada, Atlas at 91 for a map of “Critical Killer What Habitat”.

1161 Recall that the Beluga whale was a central impetus around much of the work done by the Saugenay St. Lawrence Marine Park, creating a point of connection through which
several people and stakeholders could come together for a common goal.

1162 “Environmental degradation, depletion of prey species, conflicts with fishing activities, pollution and habitat degradation are currently the most significant threats to killer

whales worldwide. In this region, declining numbers of salmon and high levels of accumulated PCB poisoning are among the greatest concerns.” (Parks Canada, At/as at 89).
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In establishing an NMCA a series of studies and mapping is done as a way to determine areas of

1163

high importance based on a variety of different considerations and interests."'°° These maps are

created by using a “spatial decision-support tool” called Marxan.!!®* A Marxan analysis breaks

down the area of study into a large number of “planning units”!!6>

as a way to “identify areas of
high conservation value that would fully represent the species and habitats found within the
study area.”!!%¢ In doing this, “Marxan uses a complex mathematical method to select different
combination of areas that achieve conservation objectives while minimizing negative impacts to
marine users and coastal communities.”!'%” Like any tool of this nature, the data input shapes the
resultant output.!'®® A Marxan analysis is a long and expensive process.

What would a map projecting a loss of fishery and changes in marine life over time, the
historical trends of degradation and contaminated sites, or the cacophony of jurisdictional lines
imposed over WSANEC jurisdiction look like? How would that recast the actual challenges
being faced? In Appendix IV we can see what vessel traffic in the region looks like for the year
2017, and that is only from vessels required to carry an Automatic Identification System
(AIS).!% Considering the noise alone generated from these ships, which impacts SRKW
echolocation abilities, is striking, let alone any type of analysis of where these ships are heading
and what they are carrying.

170 and Parks Canada is reluctant to

WSANEC cannot conduct our own Marxan analysis
conduct another Marxan analysis prior to a decision on feasibility.!!”! As such, two paradox

arise. First, WSANEC is asked to put the cart before the horse; that is, to proclaim an NMCAR

1163 See Parks Canada, Atlas for a collection of maps illustrating species distribution, critical habitat, ocean features, ecosystems, recreational and commercial activities, and
more.

1164 See ibid. at 61 for more on Marxan.

1165 “Using available biological and physical data, Marxan ensured the representation of 121 different species and habitats in a study area comprised of approximately 60,000
three-hectare planning units (hexagons)” (ibid.).

1166 Ibid.

1167 Ibid.

1168 “Marxan can accommodate a wide variety of data including ecological, socio-economic, cultural, and visitor experience information” (ibid.). Parks Canada’s maps present
important information, yet, no one (including Parks Canada) is sure of the exact data originally used to create current maps, which is now out of date regardless of what data inputs
ere used. It is also fair to note that the information and maps created by Parks Canada are meant only to be a “tool” that can provide “a starting point for more detailed discussions
involving First Nations, government partners, stakeholders and the general public” (ibid.).

1169 Trailmark Systems, All Vessel Traffic 2017 (Nov 2018). Requirements to carry an AIS is based on certain factors such as vessel size. It is beyond my scope here, but it would
be interesting to do a more in depth analysis on what vessels carry AIS, which routes they are taking, and what they are transporting.

1170 Canadian Parks and Wilderness Society (CPAWS), on the other hand, does have their own Marxan analysis of the area and are willing to work alongside WSANEC in
exploring the most appropriate protection measures. See Canadian Parks and Wilderness Society website at https://cpaws.org/.

1171 “If the proposed NMCA Reserve moves into the Interim Management Planning phase, a second Marxan analysis will be used to identify areas of high conservation value that
minimize impacts on commercial, recreational and cultural activities. To achieve this more challenging goal, Marxan will perform an increasingly complex analysis that

incorporates the biophysical data as well as information on the commercial activities, First Nation’s values and recreational uses in the area” (Parks Canada, At/as at 61).
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feasible in our territory (a significant commitment) prior to fully understanding if a Marxan
analysis can capture our most significant concerns, or what a management framework would
actually entail. Second, to identify and utilize ecological protections within an NMCAR
framework, the way in which we speak of our relationships with territory and the beings within it
becomes shaped by a very technical and bureaucratic process.!'”> Much of how this all plays out,
and how decision-making is structured, ultimately depends on the type of co-management
agreement negotiated after the feasibility stage. While any final co-management agreement will

be context dependent, some sense of the possibilities is necessary.

5.4. Cooperative Management
The term Cooperative Management is used by Parks Canada to describe any number of models
in which Indigenous peoples are involved in the planning and management of national parks, but
which do not limit the authority of the Minister under the Canada National Parks Act.''”® To be
clear, these agreements, therefore, do not necessarily envision a transition to Indigenous
management as a stand-alone option.!!”* While many of these examples are terrestrial parks, they
remain relevant in considering the spectrum of potential management models.!!”® To be fair,
Parks Canada does explicitly consider this spectrum of co-management report, and thus the
options and analysis of “legal context” it presents, to be outdated given an increased emphasis on
being guided by the “spirit and intent” of the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP).!!'7® While future co-management agreements may go beyond
these examples, we don’t yet have a clear picture of what those agreements might look like, or
the extent they might move beyond these frameworks. Additionally, the same s. 35 case law
remains in the background. As such, I think legitimate concerns remain, and the following

examples remain relevant for our purposes.

5.4.1. Parks Canada Co-Management Spectrum and “Legal Context”

1172 Paul Nadasdy offers a critique of co-management agreements along these lines in Nadasdy, Hunters and Bureaucrats.

1173 Parks Canada, Spectrum of Cooperative Management Agreements at Parks Canada (date unknown) [Parks Canada, Spectrum Report) at 4.

1174 The creation of any National Park Reserve, however, does leave space for the potential settlement of a land claim or title claim, under which this might change.

1175 Parks Canada is also interested in a management framework that would apply to both the GINPR and the proposed NMCAR. Such an approach would have similarities to the
management framework used in Gwaii Haanas. See Land-Sea-People Management Plan.

1176 Personal communication, 4 March 2022, WSANEC Leadership Council and Parks Canada representatives.
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There are currently 35 heritage places in regard to which Parks Canada has entered into
cooperative management structures in Canada,'!”” the first dating back to 1922.!178 Each
cooperative management agreement is necessarily unique and context dependent. Parks Canada
does, however, identify three broad models for agreements to follow: 1) Relationship Building
Body; 2) Cooperative Management Board; and 3) Consensus Management Body.!!” Internally,
Parks Canada has identified the need to understand the “legal context” in determining which
model is most appropriate.' '3 The structure of a negotiated agreement therefore seems to flow,
at least in part, from an interpretation of this legal context. Understanding the “legal context”
makes sense in terms of establishing a bare minimum in engaging Indigenous groups.'!8!
However, presuming Canadian Aboriginal law is the starting point is problematic. Indigenous
laws, norms, and decision-making mechanisms, which pre-exist Canada, are a more appropriate
reference point, opposed to a secondary consideration.!!8? If Parks Canada is truly “working
towards a new model of collaborative conservation” and seeking “innovative approaches to
Reconciliation” that “honour the spirit and intent of treaties,”!!** then taking Canadian
Aboriginal law as a structural limitation is backward looking. In addition, this “legal context” is
also framed such that, thus far, only the Haida Nation have been able to achieve a consensus
management agreement. A significant factor is that the “legal context” guiding the development
of a consensus management body requires “no overlapping claims” and the requirement to have

“one body to represent all nations.”!1%4

1177 Parks Canada, Spectrum Report at Appendix C. A number of cooperative management agreements arose following the 1973 Calder decision, from which there was an influx
of Indigenous land claims, and subsequently the establishment of National Parks and National Park Reserves as central component in the settlement of these types of claims (ibid.
at 4). There are, of course, implications to this decision. Having ‘settlement lands’ incorporated into a park with a co-management structure is of benefit to an Indigenous Nation.
However, it is also a compromise in the sense that the land enters a structure that is necessarily limited by Parks Canada retaining some form of authority and say over those lands.
In contrast, in finding Aboriginal title, those lands are removed from the national park system and the Indigenous Nation gains full authority within those lands.

1178 Ibid. at 4. The first collaborative management situation arose in connection with wildlife management following the 1922 establishment of the Wood Buffalo National Park.
Wood Buffalo National Park is the largest National Park in Canada and is located in northern Alberta and the Northwest Territories.

1179 I will speak to each of these in more detail. However, see ibid. for greater detail on each of these different models.

1180 Specifically, Parks Canada’s policy is that “before entering into any form of cooperative arrangement discussions with Indigenous peoples, be sure that you understand the
particular legal context” (ibid. at 8). That is, “in order to understand the nature of what is possible through collaboration with Inuit, Métis and First Nations, it is imperative to
understand the statutory/legislative/policy and constitutional/common law environments and the legal contexts that inform Parks Canada’s work with Indigenous peoples” (ibid.).
Three broad legal context categories are identified 1) pre-1975 Treaty; 2) Modern Land Claims and Section 35 Rights; and 3) Legal cases — asserted/established rights (ibid. at 7).
1181 The Honour of the Crown and Canadian Aboriginal and treaty rights case law creates a number of requirements regarding consultation and accommodation. It is important to
note that the management bodies created in these agreements may or may not function as vehicles for fulfilling the Crown’s duty to consult. In this regard, a distinction is made
between the concept of “engagement” (relationship building) and “consultation” (a legal requirement). See ibid. at 5 for more.

1182 With respect to WSANEC and the Douglas Treaty, it is the difference between beginning with the written text of the Treaty, and subsequent court cases, as the “legal
context”, and beginning with an understanding of our oral history, legal tradition, and ontological grounding that takes a completely different starting point on core principles of
the relationships being addressed, including the ability to sel/ or own land in a property law sense.

1183 [bid. at 2.

1184 Ibid. at 12.
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From a relational ontology lens, “overlapping” relationships with place and other beings
is not a problem, but a fact of life; one which our own legal orders have regulated for millennia.
We can also see in the requirement of “one body to represent all nations” that these co-
management agreements do not simply recognizing existing forms of Indigenous governance,
but rather, are a process through which a governance structure and the polity it represents is
brought into being.!!*> Squeezing a decentralized kinship governance structure, such as
WSANEC NEHIYMET, into a single decision-making body is no straightforward task. When
coupled with the notion that place and the more-than-human world have being and agency, it is
difficult to see how a management board can meaningfully represent that form of WSANEC
governance. Again, Parks Canada (at least) may be willing to begin to move beyond these
limitations, but the legal landscape and limited jurisdictional authority of Parks Canada, as but
one branch of the federal government, means these concerns will not simply disappear.

I return now to the three cooperative management models identified above. The first type
are Relationship Building Bodies. These bodies produce recommendations that are not
necessarily legally binding, !!8¢ that focus on the process of sharing knowledge, and that do not
provide Indigenous groups with decision-making authority.!!8” These models are not relevant to
our context. ¥ The second type are Cooperative Management Boards (CMBs) aimed at
facilitating long-term relationships.!!%® A CMB is a potential model within the context of an
NMCA, "% and Parks Canada’s “legal context” may also suggest this model with respect to
WSANEC.!"! The exact structure of a CMB can vary, however, they generally involve
representation on the management board from Parks Canada and the Indigenous group(s), with

the chair of the board being appointed jointly, or by the Minister.!!®> Consensus is not

1185 Nadasdy, Sovereignty’s Entailments.

1186 Common tools used that are generally not legally binding are Memorandum of Understandings (MOU), Good Spirit Agreements, Cooperation Agreements, or Terms of
Reference (TOR) agreements. Legally binding agreements might include Memorandum of Agreements (MOA).

1187 See Parks Canada, Spectrum Report at Table 1 on 12.

1188 Some examples within this model are Parks Canada, Fundy National Park of Canada Management Plan, 2011 (available online at
http://parkscanadahistory.com/publications/fundy/mgt-plan-e-2011.pdf) and Stoney Nakota First Nation & Parks Canada Banff Field Unit, Memorandum of Understanding (Parks
Canada, Spectrum Report at 12).

1189 The impetus for creating such a board may be through the completion of a Modern Treaty, or a through negotiation of as a Rights Reconciliation Agreement, for example
(ibid.). The WSANEC Leadership Council currently sits at a Canada Recognition of Indigenous Rights and Self-Determination Exploratory Table (RIRSD Table). The Parks
Canada, Spectrum Report also lists MOAs, Incremental Treaty Agreements, and Side Agreements as additional possibilities for establishing a CMB.

1190 Ibid. at 12.

1191 Under “Legal Context” for Model 2 at ibid. it lists, “Pre-1975 Treaty; Aboriginal rights being asserted; Negotiations underway regarding rights; Court case(s) defining rights;
Complete Modern Treaty.” All but the final legal context, “Completed Modern Treaty”, apply to WSANEC. Additionally, WSANEC would appear to not fall within the “legal
context” of Model 3 insofar as it seems to require, in particular, “no overlapping claims.”

1192 Ibid, at 15.
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required!!?? and final decisions rest with the relevant Minister.!!'** CMBs may also be
purposefully limited in scope.!'®> Two examples utilizing the CMB model are Tongait

KakKasuangita SilakKijapvinga / Torngat Mountains National Park!!%¢

and the Kluane National
Park and Reserve.!'”7 This model of co-management can offer significant powers to their
Indigenous signatories, however, they are also riddled with complexities, trade-offs, and
tensions. While the same critiques may apply to the next option — consensus management (or co-
governance) — that model does have the additional incentive of creating more decision making
authority for Indigenous partners.

Beginning from a Haida Heritage Site,!!”® and then a National Park Reserve,!!* the

Gwaii Haanas Agreement has become the sole example of an Indigenous group negotiating a

consensus management agreement, thus far.!2°* An often noted strength of the Gwaii Haanas

1193 Ibid.

1194 “A CMB may produce either advice or decisions depending on the particulars of the agreement that formalizes the CMB, however it is important to note that CMB decisions
are deemed to be advice provided to the Minister, or her designate for consideration” (/bid. at 15).

1195 A CMB can be granted scope over a particular range of topics on which it can make recommendations for management decisions on, as opposed to being granted scope to
make recommendations on all matters within the area. For example, with the Kluane National Park and Reserve, the CMB can make recommendations on “the park management
plan, the development of the park, park boundary adjustments, existing and proposed legislation relating to the park, integration of traditional and scientific knowledge, and
coordinating the management of fish and wildlife populations. Other topics can be contemplated by the board with agreement from all the parties” (Katrina Annett, Sean Rupka &
Leah Hughes, Memorandum: To WSANEC Leadership Council & Technical Advisory Committee, December 14, 2018 Re: Proposed National Marine Conservation Area Reserve,
in author’s personal possession and onfile at the WLC Offices).

1196 The Tongait KakKasuangita SilakKijapvinga (TKS), or Torngat Mountains National Park, covers 9,700 square kilometers and is located on the Labrador Peninsula of
Newfoundland and Labrador. The Torngat Mountains National Park Reserve was created through The Inuit of Labrador, Her Majesty the Queen in Right of Newfoundland and
Labrador & Her Majesty the Queen in Right of Canada, Labrador Inuit Land Claims Agreement (2005) (available online at

https://www.gov.nl.ca/exec/iar/files/January212005 AgreementComplete.pdf) [Labrador Inuit Land Claims Agreement] and transitioned to a National Park with the Nunavik Inuit
& Her Majesty the Queen in Right of Canada, Nunavik Inuit Lands Claims Agreement (2006) (available online at https://www.rcaanc-cirnac.gc.ca/DAM/DAM-CIRNAC-
RCAANC/DAM-TAG/STAGING/texte-text/Idc_ccl_fagr nk_lca 1309284365020 eng.pdf) [Nunavik Inuit Lands Claims Agreement]. The CMB for the park has seven members,
all of whom are currently Inuit, although representing different interests. See Parks Canada, Tongait KakKasuangita SilakKijapvinga Torgnat Mountains National Park of Canada
Management Plan, 2010 (available online at https://www.pc.gc.ca/en/pn-np/nl/torngats/info/~/media/00F0A58B55634EBB8F2E9CC78DB1FECA .ashx).

1197 The Kluane National Park and Reserve is located in the Yukon Territory. In 1993 the Yukon Umbrella Agreement set a framework and structure for co-operative
management of the park (The Government of Canada, The Council for Yukon Indians, and The Government of the Yukon, Umbrella Final Agreement (1993) (available online at
https://yukon.ca/sites/yukon.ca/files/eco/eco-ar-umbrella-final-agreement.pdf). The Champagne and Aishihik First Nations signed the first Final Agreement in the area and were
added to the co-operative management board. See The Government of Canada, The Champagne and Aishihik First Nations, and the Government of the Yukon, Champagne and
Aishihik First Nations Final Agreement (1992) (available online at https://www.rcaanc-cirnac.gc.ca/DAM/DAM-CIRNAC-RCAANC/DAM-TAG/STAGING/texte-
text/al_ldc_ccl fagr ykn chama cham 1330355378500_eng.pdf). The Kluane First Nation then signed their Final Agreement and were added to the management board in 2003.
See The Government of Canada, The Kluane First Nations, and the Government of the Yukon, Kluane First Nation Final Agreement (2003) (available online at
https://www.rcaanc-cirnac.gc.ca/DAM/DAM-CIRNAC-RCAANC/DAM-TAG/STAGING/texte-text/al_ldc_ccl_fagr ykn klu_fia 1330357096505_eng.pdf). The Management
Plan for the park see Parks Canada, Kluane National Park and Reserve of Canada Management Plan, 2010 (available online at https://www.pc.gc.ca/en/pn-np/yt/kluane/gestion-
management/~/media/BA77CFCF253443CCAE7A2E724AF99CD2.ashx). For an excellent analysis of the process of establishing the Kluane National Park and Reserve, as well
as a critical perspective on the implications it has had for the Kluane People, see Nadasday, Hunters and Bureaucrats and Nadasday, Sovereignty’s Entailments.

1198 In 1985 the Haida Nation declared the creation of a Haida Heritage Site in direct response to logging and set up a blockade on Lyell Island.

1199 In response to the anti-logging protests, the governments of Canada and British Columbia worked to designate Gwaii Haanas as a National Park Reserve. This was done
through the South Moresby Memorandum of Understanding and then the South Moresby Agreement. For a timeline of establishment see Parks Canada, “Gwaii Haanas National
Park Reserve, National Marine Conservation Area Reserve, and Haida Heritage Site: History of Establishment” at https://www.pc.gc.ca/en/pn-np/be/gwaiihaanas/info/histoire-
history.

1200 The Government of Canada & The Council of the Haida Nation, Gwaii Haanas Agreement (1993) (available online at http://www.haidanation.ca/wp-

content/uploads/2017/03/GwaiiHaanasAgreement.pdf).
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Agreement is both parties continued to assert “sovereignty, title or ownership” over Gwaii

1201

Haanas/ The Archipelago <" while agreeing to work toward “long-term protective measures”

“without prejudice” to those claims.!?°? The Archipelago Management Board (AMP) is the

mechanism through which the parties “share and co-operate in the planning, operation and

1204

management of the Archipelago,”!?** based on consensus,'?** and flowing from their own

1206

jurisdictional authority.'?% The 2003 Management Plan for the terrestrial area!'?°® was followed

in 2010 by the Gwaii Haanas Marine Agreement.'*"’ The Marine Agreement required adding the

Department of Fisheries and Oceans to the AMB for jurisdictional reasons and resulted in the

first real dispute between the parties, which revolved around a roe herring fishery.!?% In

addressing that dispute, in the eyes of the court the dual assertion of sovereignty within the

5 1209

Gwaii Haanas Agreement gave DFO “a heightened duty regarding accommodation, but “did

not give the Haida any veto” regarding the roe herring fishery, and balancing commercial rights

and public interests were still a factor.!2!° Ultimately, in the ruling of the court, “there is no

question the Minister enjoys deference in governing the roe herring fishery.”!2!!

Through the Gwaii Haanas Agreement the Haida Nation is able to assert a form of

91212

“nested sovereignty and exercise of jurisdiction, although the presumed supremacy of

Canadian sovereignty remains a concern. There is also no escaping the fact that Canadian

1201 /bid. ats. 1.1.

1202 /bid. at 1.2 and 1.3.

1203 Ibid. at s. 3.4. See ibid. at s. 4.0 for more on the Archipelago Management Board.

1204 Ibid. at s. 5.0. In the event of “clear and final disagreement”, decisions and actions are “held in abeyance” while being referred back to both the Government of Canada and
The Council of the Haida Nation in attempt to reach an agreement, including the potential of utilizing a neutral third party (ibid. at 5.3).

1205 As the court in Moresby Explorers Ltd. v. Canada (Attorney General) (T.D.), 2001 FCT 780, [2001] 4 F.C. 591 put it, “the requirement that consensus be sought on all
decisions is a device for allowing decision to be made without allocating jurisdiction for the subject-matter of the decision to one party or the other. It is fundamental to the
interests of both parties to be able to say that a particular decision was made by their authority.”

1206 Archipelago Management Board, Gwaii Haanas National Park Reserve and Haida Heritage Site: Management Plan for the Terrestrial Area (2003) (available online at
https://www.pc.gc.ca/en/pn-np/be/gwaiihaanas/info/coop/plans).

1207 Government of Canada & Council of the Haida Nation, Gwaii Haanas Marine Agreement (2010) (available online at https://www.pc.gc.ca/en/pn-
np/be/gwaiihaanas/info/coop/plans).

1208 In 2014 and 2015, the Minister of DFO authorized a herring fishery in Haida Gwaii despite strong opposition from the Council of the Haida Nation, and against
recommendations of staff at DFO. Ultimately, the Council of the Haida Nation brought the matter to Federal Court and were successful in obtaining an interlocutory injunction
against the Minister of DFO to prevent the re-opening of the fishery. See Haida Nation v Canada (Minister of Fisheries and Oceans), 2015 FC 290 [Haida Nation 2015].

1209 Ibid. at para. 53 and 55.

1210 Ibid. at 54. Ultimately the court found a failure to consult and a finding of irreparable harm and granted the injunction. The three aspects of the legal test require the party
seeking the injunction to prove 1) there is a serious issue to be tried; 2) irreparable harm would result if an injunction is not granted; and 3) the balance of convenience, considering
all the circumstances, favours granting the order. See RJR-MacDonald Inc. Canada (Attorney General), [1994] SCR 311 in general, and specifically at para. 43 for the legal test.
Note that interlocutory injunctions tend to be granted sparingly.

1211 In this case it was simply found “that deference does not trump the real and serious concerns raised in respect of the Haida Gwaii roe herring fishery this season” (Haida
Nation 2015 at para. 62). It is not entirely clear that the court would have upheld the injunction if not for the fact that the decision of the Minister of DFO was so blatantly
questionable.

1212 A. Simpson, Mohawk Interruptus.
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sovereignty is territorially broader and thus can impact upon Haida jurisdiction, let alone global
harms and dynamics.!?!3 Nonetheless, the Council of the Haida Nation continues to push
jurisdictional boundaries in merging their terrestrial and marine agreements into a holistic and
comprehensive management plan, the Gwaii Haanas Gina ‘Waadluxan Kilguhlga Land-Sea-
People Management Plan, again a first of its kind.!?!* The management plan is a first for an
NMCAR and approaches Gwaii Haanas management “from mountaintop to seafloor as a single,

1216 and seven goals, each

interconnected ecosystem.”!2!*> The plan utilizes six guiding principles
with their own particular objectives and targets.!?!” These goals are supported through zoning
processes for both terrestrial and marine components.!2!8 Haida’s role in actively implementing
zoning restrictions relies on the Haida Watchmen Program.

As a final note, while the Council of the Haida Nation acts as the unified body
representing Haida interests as party to the Agreement, significant internal governance occurs in
the background of that structure.'?!” The CHN remains accountable to the hereditary chiefs of the
Haida Nation, each of whom have come together through signing the Haida Accord.!??° While
the CHN is vested with governing power for the Haida Nation, the CHN “shall uphold the
principles embodied in the Haida Accord.”!??! Internal disputes therefore continue to be

addressed through traditional governance structures, which then inform the CHN body.!???

1213 While the Haida may successfully stop a herring fishery within Haida Gwaili, there is nothing preventing DFO from opening a similar herring fishery down the coast. The
same irreparable damage results. That is without even mentioning the impacts arising from the acidification of ocean and global climate change more broadly, fueld by the actions
of Canada as a nation-state, and the global dynamic of other nation-states around the globe. The fundamental issues remain, and it appears difficult to envision meaningful change
without a broader shift in understanding herring as a keystone species on which many of our ocean relatives depend upon for survival, and which rely on a healthy and stable living
environment, as opposed to a commercial resource that is but a link in the extractivist and capitalist system.

1214 Land-Sea-People Management Plan.

1215 Ibid. at 2.

1216 Yahguudang — Respect (Precautionary approach); ‘Laa guu ga kanhllns — Responsibility (Inclusive and participatory); Gina ‘waadluxan gud ad kwaagid — Interconnectedness
(Integrated management ); Giid tlljuus — Balance (Sustainable use); Gina kaadang,nga gii uu k’anguudang — Seeking Wise Counsel (Adaptive management); and Isda ad dii gii
isda — Giving and Receiving (Equitable sharing). See ibid. at 7.

1217 The seven goals are 1) Implement effective collaboration for planning and management; 2) Protect, conserve and restore biodiversity and ecosystems; 3) Support the
continuity of Haida culture; 4) Foster ecologically sustainable resource use that benefits Haida Gwaii communities; 5) Advance knowledge and understanding of Gwaii Haanas; 6)
Enhance public awareness of and appreciation for Gwaii Haanas; and 7) Facilitate opportunities for meaningful visitor experiences. See ibid. at 13-27 for more on the particular
objectives and targets for each of these broad goals.

1218 See ibid. at 28 for more.

1219 The CHN is comprised of 14 elected representatives.

1220 The Haida people are a matrilineal society consisting of a number of different clans, each with its own chief. Each of the hereditary chiefs have come together through
signing the Haida Accord (May 13, 2013) (available online at http://www.haidanation.ca/wp-content/uploads/2017/03/the_haida_accord.pdf) and agree to work collectively as a
Nation for the well-being of Haida Gwaii. The Haida Accord is also constantly renewed according to Haida protocols.

1221 Haida Nation, Constitution of the Haida Nation (adopted by the House of Assembly on October 19, 2018) (available online at http://www.haidanation.ca/wp-
content/uploads/2018/10/Constitution-2018-10-signed.pdf) at Article 5 section 2.

1222 The Hereditary Chiefs continue to sit on an advisory council (ibid. at Article 5 Sections 7-8). See also ibid. at Article 9 for more specifics on the Hereditary Chiefs Council
and the traditional protocols associated with it. There are Village Councils as well (see ibid. at Article 10 for more on Village Councils and their role and representation). The

Haida also have a House of Assembly where all Haida citizens come together to feast and to raise questions or concerns (see ibid. at Article 12 for more on the House of
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5.5. IELCILTEL or Nuts’a maat kws ‘i’ shul’ hwilasmut tu Skwul ‘i' kwthe’ Accord
To recap, a significant reason Haida has thus far been the only Indigenous group able to
negotiate a consensus management agreement, aside from constant political pressure from Haida,
is the lack of “overlap” within the boundaries of their traditional territory. The “legal context”
identified by Parks Canada in establishing a consensus management body has tended to require
“no overlapping claims™ and “one body to represent all nations.”!?2* On the face of it, the
complexity and “legal context” around the proposed Southern Strait of Georgia NMCAR would
preclude a consensus body model, such as that used by Haida. Again, Parks Canada has more
recently indicated that UNDRIP is a more relevant guide post, and thus expressed a willingness
to potentially move beyond the Haida model. Nonetheless, the fact that the Southern Strait of
Georgia NMCAR is in close proximity to an urban centre, and that Parks Canada identifies 19
different First Nations as having interests within the proposed NMCAR boundary, creates certain
challenges within the NMCAR framework.

WSANEC, along with our relatives and neighbours, have taken this “overlap” issue into
our own hands. In November of 2019, south island First Nations, from Nanaimo to Saanich,
signed the IELCILTEL or Nuts’a maat kws ‘i’ shul’ hwilasmut tu Skwul ‘i' kwthe” Accord to
work together on issues relating to Parks Canada within our territories.'?2* In SENCOTEN,
IELZELTEL means “to paddle together.” In taking this step we relied upon our own legal
traditions and protocols.!??* T consider the IELCEETEL Accord to be a central aspect of moving
forward, and while I will return to it below, it is here a reminder that we can consider the benefits

offered by tools such as an NMCAR while also refusing to be limited by those frameworks.

6. Legal Personhood and Indigenous Protected and Conserved Areas
The NMCAR framework can present opportunities for increased conservation efforts and
protections within the Salish Sea. Depending on the negotiated agreement reached, WSANEC

might find access to greater decision-making powers that could have a positive impact on the

Assembly). These feasts take between four and five days. The House of Assembly has “law making authority” and decisions made within the House of Assembly are “binding
upon the Council of the Haida Nation” (ibid at. Article 5 Sections 11-13).

1223 Parks Canada, Spectrum Report at 12.

1224 The IELZIETEL Accord united the WSANEC Leadership Council (representing Tsawout, Tsartlip, and Tseycum First Nations) the Historic Cowichan Nation (Cowichan
Tribes, Stz’uminus First Nation, Lyackson First Nation, Halalt First Nation, and Penelakut Tribe), the Malahat First Nation, Snuneymuxw First Nation, and Pauquachin First
Nation. See IEEZIETEL Accord for more.

1225 Historically, for example, WSANEC and Cowichan warriors have allied together to protect ourselves and areas important to us when facing raiders from the north. We were

also brought together by ceremonial protocol in reinvigorating our unity in this regard.
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Salish Sea and the more-than-human beings who also call it home. Yet, ultimately, an NMCAR
does not result in a full restoration of WSANEC jurisdiction and in order to actually grapple with
the reality of climate crisis, we need more than a patchwork approach to environmental
conservation. As such, we should be clear that the NMCAR framework, and corresponding co-
management agreements, remain firmly rooted in, and thus limited by, the idiom of sovereignty
and its associated and complex entailments, power relations, and structures.!??¢ The most striking
example in this regard is the way these structures seem to foreclose the very possibility of place
and the more-than-human world as subjects, as opposed to objects, of law and politics.!??’

The gap between the epistemic locality and relational ontology described through our
focus on Burkhart in the previous chapter, and the liberal and rights oriented framework of
Canadian law, is vast. It is in no way clear that a middle-ground between the two orientations is
possible, and the attempt to exercise one jurisdiction (WSANEC law and responsibilities)
through the other (NMCAR framework) may be misguided. At the same time, given the constant
harms felt by our relatives in the marine environment and to SWOMETSs TFE SELSELI ¢SI
SCENNE (“ancestral beds of the lives within the sea”), we cannot afford shirking the need to
take responsible action to help them, even if it may not be our most ideal scenario. If we choose
to strategically participate in the NMCAR framework, as a tool of Canadian law, we should be
keenly aware of the dynamics at play and maintain our principal focus on the fact that
participating in the NMCAR should not negate or distract us from implementing our ongoing
Indigenous laws and jurisdiction. In moving away from a perceived either/or choice, in the
following section I will turn my attention to other innovative tools we might consider, as well as

explore the possibility of layering multiple tools and strategies.

6.1. Legal Personhood
Internationally, there have been a number of legal advances in terms of environmental protection
and the rights of nature around the globe.!??® In some cases these are embedded in the

constitutions of nation-states.'??* Often these are framed as human rights, though some examples

1226 Nadasdy, Sovereignty’s Entailment’s.

1227 This observation is consistent with the arguments and observations made by Paul Nadasdy in his detailed analysis of co-management structures. See ibid. for more.
1228 See David R. Boyd, The Rights of Nature: A Legal Revolution That Could Save The World (Toronto: ECW Press, 2017).

1229 See David R. Boyd, The Environmental Rights Revolution: A Global Study of Constitutions, Human Rights, and the Environment (Vancouver: UBC Pres, 2012) [Boyd,
Environmental Rights). “Today, three-quarters of the world’s constitutions (147 out of 193) include explicit references to environmental rights and/or environmental

responsibilities” (ibid. at 47). Of these 147 constitutions, 92 of them specifically provide recognition of “a right to live in a healthy environment, with sixty-seven of those
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move beyond human rights to protecting the rights of Nature, including the examples of

Ecuador!?30

and Bolivia.!?*! Contradictions, lack of enforcement, and “empty promises™ certainly
remain.!'?*? As David Boyd indicates, “neither constitution nor human rights can magically solve
deep-rooted societal problems related to capitalism, globalization, and the growing gap between
rich and poor.”!?3? Yet, some sense of optimism may also be gleaned from these advances in
law.!2** One international innovation receiving a great deal of attention is the granting of legal
personhood to the environment.'?*> The two most prominent examples, Te Urewera and the
Whanganui River in Aotearoa (New Zealand), are interesting developments occurring in
somewhat similar contexts to those in WSANEC. 1236

Te Awa Tupua is the legal person created through the Whanganui River Claims

Settlement.!?3” “Te Awa Tupua is an indivisible and living whole, comprising the Whanganui

including clear enforcement principles (ibid. at 72). “Portugal (1976) and Spain (1978) were the first nations to recognize the right to live in a healthy environment” (ibid. at 62). It
is, however, Latin America that remains “a global leader in recognizing the constitutional right to live in a healthy environment”(i/bid. at 143). The predominant pattern is that
English speaking, former British colonies, with common law systems of law — as well as small island states — are the nations without constitutional provisions for environmental
protections. “The United Kingdom is one of the forty-six, as are twenty-nine nations that are former British colonies. Almost all (eleven out of thirteen) of the English-speaking
nations of the Americas are among the nations without environmental provisions in their constitutions. Belize and Jamaica are the sole exceptions. In contrast, all of the twenty-two
non-English speaking nations in the Americas have incorporated environmental protection provisions into their constitutions. It is also noteworthy that twenty-four of the forty six
nations without constitutional environmental protections are small island states™ (ibid. at 49). It would be interesting to think more in-depth about why this pattern exists (see also
ibid. at 288).

1230 “In 2008, Ecuador became the first nation in the world to provide explicit constitutional recognition of rights of Nature, followed by Bolivia in 2009” (ibid. at 70). See, The
Constitution of The Republic of Ecuador, National Assembly and Legislative Oversight Committee, October 20, 2008 [English] at Article 71 and 72, for example.

1231 In 2010 Bolivia followed up their constitutional amendments with their Law of the Rights of Mother Earth (Legislative Assembly of the Multi-National State of Bolivia, Law
of the Rights of Mother Earth, Law No. 71 of December 7, 2010), which “sets out a series of ecological principles; describes the rights held by Mother Earth; imposes a
responsibility on the state, individuals, and organizations to respect those rights; and authorizes a new ombudsperson to ensure the implementation of Mother Earth’s rights”
(Boyd, Environmental Rights at 126). “In 2012, Bolivia enacted a second complementary law that is far more detailed (see The Plurinational State of Bolivia, Legislative
Assembly, Decree: Framework Law on Mother Earth and Integral Development for Living Well, Law. No. 300 of October 15, 2012). See also Boyd, Rights of Nature at 194 for
discussion.

1232 Boyd, Environmental Rights at 197.

1233 Ibid. at 249.

1234 David R. Boyd, The Optimistic Environmentalist: Progressing Towards a Greener Future (Toronto: ECW Press, 2015).

1235 Extending legal personhood, particularly the granting of legal rights to Nature, is not as recent of an idea within western law as one might think. The idea obtained a
particular following with Christopher Stone’s 1972 publication of Should Trees Have Standing? Now in its third edition, see Christopher D. Stone, Should Trees Have Standing?
Law, Morality, and the Environment (Oxford: Oxford University Press, 2010). The author is deeply committed to a rights framework that has little resonance (at least in my eyes)
for Indigenous peoples. It can, however, be seen as significant for our discussion here in so far as it sought to stretch the rights framework to include “natural objects.” David Boyd
in Boyd, The Rights of Nature has explored a similar avenue for a potential “legal revolution.” Boyd provides a thorough reflection on the rights of (individual) animals, the rights
of species (particularly endangered species), the rights of nature (ecosystems, for example), and the constitutional innovations (along with international initiatives) outlined above.
1236 The Maori are signatories to the Treaty of Waitangi, which has both an English and a Maori version of the Treaty, and which differ on what was being agreed to, even to this
day. See Treaty of Waitangi / Te Tiriti o Waitangi, February 6, 1840. Both Maori and WSANEC worldview maintain that nature cannot be seen as a property interest. The Douglas
Treaties were based on the then recent Waitangi Treaty between the Maori and New Zealand government. Additionally, Te Urewera was also a New Zealand National Park, which
mirrors the current situation in WSANEC where reconciliation negotiations are dealing, in part, with the unilateral creation of the Gulf Islands National Park Reserve. Maori iwi
(or tribes) also hold distinct responsibilities in connection to specific places, reflecting a similarity, generally speaking, to WSANEC NEHIYMET. Finally, both New Zealand and
Canada are also common law countries. See Ruru, Sett/ing Indigenous Place; Ruru, “Legal Personality of Nature”; and Ruru, “Treaty in Another Context” for more on all of these
points. For those interested in this area of law, Jacinta Ruru is a leading scholar with many publications, including those cited above, relating to the granting of legal personality to
nature. I highly recommend her work for more discussion on this topic from a Maori perspective.

1237 Te Awa Tupua (Whanganui River Claims Settlement) Act 2017, 2017 No. 17, 20 March 2017.
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River from the mountains to the sea, incorporating all its physical and meta-physical
elements.”!?38 Stated from a Maori perspective, Ko au te awa, ko te awa ko au (“I am the river,
and the river is me”).!23° Upon its recognition of legal personhood, the New Zealand Crown

transferred ownership of the river bed to Te Awa Tupua itself. As such, “Te Awa Tupua is a

21240

legal person and has all the rights, powers, duties, and liabilities of a legal person, which are

”)1241

exercised and upheld by Te Pou Tupua (“the human face of Te Awa Tupua in speaking and

acting “on behalf of, and in the name of, Te Awa Tupua.”!?*? Ongoing management of the

1243

surface water is collaborative!'?*} and “must consult Te Pou Tupua, as appropriate,”!?#* although

existing property rights are grandfathered in.!24°

Much like the Whanganui River, Te Urewera, once a New Zealand national park,'?4¢ also
became its own legal person.!?*” Te Urewera is established in much the same way as Te Awa
Tupua (Whanganui River), described above.!?*8 Fee simple ownership now vests with Te
Urewera itself, '*° with the Tu Urewera Board acting on behalf of, and in the name of, Te
Urewera.!?>° In undertaking its duties, the Te Urewera Board has developed the Te Kawa o Te

Urewera Management Plan (“Te Kawa”).!2>! Principally, “Te Kawa is about the management of

1238 Ibid. at s. 12.

1239 See ibid. at s. 13 for a more thorough description of Te Awa Tupua.

1240 Ibid. at s. 14(1).

1241 Ibid. at s. 18(2).

1242 Ibid. at s. 14(2). Te Pou Tupoa is comprised of one representative for the Whanganui iwi and one government representative (ibid. at s. 20). Each appointee must have “the
mana, skills, knowledge, and experience to achieve the purpose and perform the functions of Te Pou Tupua” (ibid. at s. 20(5)). Mana, as a verb, means to be binding or
authoritative. As a noun, it refers to a certain prestige, influence, or spiritual power.

1243 Ibid. at s. 64.

1244 Ibid. at s. 64(4)(a). A fisheries co-ordination group must be created in the similar manner (ibid. at 66).

1245 Ibid. at s. 16 reads — “Unless expressly provided for by or under this Act, nothing in this Act— (a) limits any existing private property rights in the Whanganui River; or (b)
creates, limits, transfers, extinguishes, or otherwise affects any rights to, or interests in, water; or (c) creates, limits, transfers, extinguishes, or otherwise affects any rights to, or
interests in, wildlife, fish, aquatic life, seaweeds, or plants; or (d) affects the application of any enactment.”

1246 No meaningful consultation was done in creating this national park, nor were any Maori interests expressly provided for (Boyd, Rights of Nature at 150).

1247 Te Urewera Act 2014,2014 No 51, 27 July 2014 [Te Urewera Act].

1248 See ibid. for a more in-depth description of Te Urewera. Note that in addition to being grounded in Maori cosmology, some of the concepts are presented only in the Maori
language “due to concerns about the impossibility of defining them in English, and fears that they could be misinterpreted” (Boyd, Rights of Nature at 152).

1249 Te Urewera Act at's. 12.

1250 Ibid. at s. 11(2)(a) and s. 11(2)(a)(i). See also ibid. at s. 16 and 17 for the establishment and purpose of the Te Urewera Board. See ibid. at 18(3) for more on the concepts
guiding the Board’s functions. Again, any member appointed to the Te Urewera Board must have “the mana, standing in the community, skills, knowledge, or experience to
participate effectively in the Board, and to contribute to achieving the purposes of the Board” (ibid at 21(3)(a) and (b)). With respect to the membership structure of the Board,
during the first three years representation on the Te Urewera Board is equal (4 members appointed by Tuhoe Te Uru Taumatua and 4 members by New Zealand Ministers), after
which representation changes to greater Maori representation (6 members appointed by Tuhoe Te Uru Taumatua and 3 members by the Ministers) (ibid. at s. 21(1) and (2)). The
Board must strive to make a number of its decisions unanimously, and in some cases by consensus (see ibid. at s. 33 for unanimous decisions and ibid. at s. 34 for consensus
decisions.). If that is not possible, mediation (see ibid. at s. 35), voting (see ibid. at s. 36), or delegation to a decision-making committee is possible (see ibid. at s. 37).

1251 The Te Urewera Act required the Te Urewera Board to create a management plan as a way to achieve the purposes of the Act (ibid. at s. 44-46). The Management Plan

created is Te Urewera Board, Te Kawa o Te Urewera Management Plan (available online at https://www.ngaituhoe.iwi.nz/te-kawa-o-te-urewera).
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»1252 Tt g “a series of

people for the benefit of the land — it is not about land management.
protocols established to promote the human-nature relationship. In doing so, it also establishes a
way of life for those who have a relationship with Te Urewera.”!?>3 Te Kawa recognizes that
“Nature speaks all the time and is understood only by the sincere observer and heedful mind and
heart.”125* To read Te Kawa it is to be inspired. As a “management plan” it is the best that I have
seen, and WSANEC would do well to follow a similar vision in terms of commitment to
centering WSANEC belief and worldview with the objective of fundamentally shifting human
behaviour in these lands.

Legal personhood, however, is not without its challenges. First, Te Urewera was nearly
returned directly to the Ngai Tuhoe (a Maori iwi) through a claims settlement. On the eve of
finalizing the agreement Prime Minister John Key backed out of the deal, indicating that
returning the national park to the iwi was “a bridge too far.”!2> Instead, the national park was
recognized as its own person. How is it that giving back undeniably stolen land to compensate
for historical and ongoing injustices was more difficult than conceptualizing a legal arrangement
unlike anything else that existed in the world? How is it that having a former national park own
itself'is a shorter bridge to cross than returning those lands to the Maori iwi? This should be
striking. Giving the land back to the Maori could be seen as highly uncertain.!?%¢ It therefore
seems to me that the only way to answer such a questions is that a Board structure that acts for,
and on behalf of, Te Urewera allows the New Zealand government or people it trusts to have
representation on the Board, and thus to speak for the river, to some extent. It also allows
grandfathering in existing agreements, expectations, and uses. Potentially, then, such an
approach more centrally aligns with continued capitalist and neoliberal agendas and ideologies
around land, despite the hugely innovative step of recognizing Maori cosmology and the legal
personhood of nature.

The second consideration is whether legal personhood is an appropriate concept in regard
to Indigenous cosmologies. Underlying legal personhood is a broader moral claim about

“personhood” more generally. Personhood has clearly been a gendered, racialized, and

1252 Ibid.

1253 Maiora Clarke Puketapu-Dentice, He Mauri to Te Turewera: Understanding Legal Entities: The Transition from Resource M to Human M with Te
Urewera, Master of Planning thesis, University of Otago, 2018.

1254 Ibid. at 11.

1255 Boyd, Rights of Nature at 144-146.

1256 Mackey, Settled Expectations.
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hierarchical concept throughout. Expanding what counts as a legal person, on its own, will not
solved deep-seated societal issues, nor should it be expected to. The concept itself, however, may
also have its own limitations. Western law and philosophy has spent significant effort to pin
down what sets humans apart from the rest of nature (language, culture, rationality, sentience,
agency, etc.).!?7 Yet, personhood is an oppositional binary, meaning that to have “personhood”
something else necessarily does not have personhood, nor the associated rights of that
personhood status. To be a “subject” in this sense necessitates the existence of some (or many)
other “objects”. In that sense, legal personhood is still a valuation of one thing over another, and
it is reserved for the privileged few. Thus, while the category of “personhood” expands, is it not
actually falling quite short of what Indigenous worldviews and cosmology envision? From
within a relational ontology, no subject can exist in isolation. “Being alive is not dependent on
any particular property that a thing might have but on having relationality or interconnectedness
itself.” 1258 In that sense, everything is alive and related through kinship. “Personifying” the
environment, then, may in fact be backward in a certain sense. As Aaron Mills might frame it,
regarding Anishinaabe law, the Earthway is premised on kinship and relationality, while “legal
personhood", as a component of a rights framework, is premised principally on autonomy.!2>
Granting legal personhood to the environment is a movement that hopes to stretch the
rights framework. Within the rights framework, granting legal personhood to KELEELMECEN
(Orcas), or TETACE (islands, or ‘Relatives of the Deep’), may provide some advantages and
seem to more closely align with understandings of WSANEC laws and jurisdiction. Yet, like an
NMCAR, we have seen how legal personhood is a tool within a colonial state and does not fully
depart from all the structural limitations that are compatible with extractivism. While it may be a

tool worth exploring, should not be expected to be the final, nor only, solution.

6.2. Indigenous Protected and Conserved Areas
In addition to layering the colonial legal tools of an NMCAR and legal personhood, there is also
space for asserting WSANEC jurisdiction by declaring Indigenous Protected and Conserved
Areas (IPCAs).

1257 Such debates can be found in the works of Aristotle, Rene Descartes, Immanuel Kant, and others.
1258 Burkhart, Indigenizing Philosophy at 200.
1259 Mills, Miinigowiziwin.
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The Indigenous Circle of Experts (ICE)!2%° define the term IPCA broadly, indicating they
are “lands and waters where Indigenous governments have the primary role in protecting and
conserving ecosystems through Indigenous laws, governance, and knowledge systems.”!2¢! ICE
was one of the bodies created by the federal government to provide recommendations on how to
meet previously agreed upon targets in protecting biodiversity, which we can generally refer to
as the Aichi Targets.!2®? Both bodies created, the National Advisory Panel and ICE, issued
extensive reports on how to meet these targets, with ICE, in particular, promoting the use of
IPCAs.!26% Increased attention to IPCAs has resulted, including from Parks Canada.!264

Whether the Aichi Targets are adequate or enforceable is beyond my scope.!?%° Relevant,

however, is that the ICE Report is both aspirational and critical of the status quo regarding

1260 See The Indigenous Circle of Experts, We Rise Together: Achieving Pathway to Canada Target I through the creation of Indigenous Protected and Conserved Areas in the
spirit and practice of reconciliation, The Indigenous Circle of Experts’ Report and Recommendations, March 2018 [ICE, We Rise Together].

1261 Ibid. at 35. The term IPCA is inclusive of “Tribal Parks, Indigenous Cultural Landscapes, Indigenous Protected Areas, and Indigenous conserved areas” (ibid. at 5).
Internationally, the term Indigenous Peoples’ and Community Conserved Territories and Areas (ICCA) is used. See ICCA Consortium webpage at
https://www.iccaconsortium.org/ for more information.

1262 Canada ratified the 1992 United Nations” Convention on Biological Diversity (CBD). See United Nations, Convention on Biological Diversity, 1992 (available online at
https://www.cbd.int/doc/legal/cbd-en.pdf). The convention has 196 parties and has three main objectives: 1) the conservation of biological diversity; 2) the sustainable use of the
components of biological diversity; and 3) the fair and equitable sharing of the benefits arising out of the utilization of genetic resources. See Convention on Biological Diversity
website at https://www.cbd.int/ for more general information. In October of 2010, in Japan, The Conference of the Parties for the CBD adopted The Strategic Plan for Biodiversity,
which have become known as the Aichi Targets (Conference of the Parties to the Convention on Biological Diversity, Tenth Meeting, Nagoya, Japan, 18-29 October, 2010,
Agenda Item 4.4 available at https://www.cbd.int/doc/decisions/cop-10/cop-10-dec-02-en.pdf) [The Aichi Targets]. The Aichi Targets set out a range of objectives relating to
protecting biodiversity. Parties to the Convention agreed to meet these targets by the end of 2020. For their part, in 2015, Canada adopted four goals and 19 targets in an effort to
meet its Aichi Targets commitment (Environment and Climate Change Canada, 2020 Biodiversity Goals and Targets for Canada (2016) (available online at
https://static1.squarespace.com/static/613fb778a76¢244eef08775d/t/619a942bd9d01b27f1ct83¢3/1637520474350/2020_Biodiversity Goals_Targets_for Canada.pdf) [2020
Biodiveristy Goals Canada). Also see Biodivcanada website at https://www.biodivcanada.ca/home and the Convention on Biological Diversity website at
https://www.cbd.int/countries/targets/?country=ca for more information on these goals and targets. Target 1of these goals and targets, which states that “By 2020, at least 17% of
terrestrial and inland water, and 10% of coastal and marine areas, are conserved through networks of protected areas and other effective area-based conservation measures”, has
received perhaps the most attention (2020 Biodiveristy Goals Canada at Target 1). Target 1 relates specifically to Aichi Target 11. It was recognized that the scope of Canada
Target 1 would require extensive collaboration and innovative approaches to conservation, and so a National Advisory Panel (NAP) (see Pathway to Canada Target 1 website at
https://www.conservation2020canada.ca/nap for more on the National Advisory Panel and its members) and ICE (see the Pathway to Canada Target 1 website at
https://www.conservation2020canada.ca/ice for more on the ICE and its members) were formed. In regard to ICE specifically, “ICE is a key element of the Pathway, comprising
Indigenous experts from across Canada working together with members from federal, provincial and territorial jurisdictions. It was established to provide recommendations and
guidance on developing new types of protected and conserved areas that are Indigenous-led, and on how a spectrum of IPCAs could contribute to Pathway to Canada Target 1 in
the spirit and practice of reconciliation” (ICE, We Rise Together at 19.). See also Indigenous Circle of Experts, Terms of Reference (available online at
https://static1.squarespace.com/static/57¢007452¢69cf9a7af0a033/t/5ab9501£88251bc9e1432¢7e/1522094111382/ICE+Terms+oft+Reference+EN.pdf).

1263 See ICE, We Rise Together. Also see National Advisory Panel, Canada’s Conservation Vision: A Report of the National Advisory Panel (March 23, 2018) [NAP, Canada’s
Conservation Vision], For a response by the federal government to each of these reports see Canada’s Federal, Provincial & Territorial Governments, One With Nature: A Renewed
Approach to Land and Freshwater Conservation in Canada, A Report of Canada’s Federal, Provincial and Territorial Departments Responsible for Parks, Protected Areas,
Conservation, Wildlife and Biodiversity (2018) [One With Nature Report].

1264 I was part of a two part international dialogue organized by Parks Canada on this topic. Parks Canada, “Indigenous-Crown Protected Area Partnerships Dialogues”
(December 2020 & April 2021).

1265 There is the issue of enforcement of the treaty if Canada does not meet its obligations. See Stuart R. Harrop & Diana J. Pritchard, “A Hard Instrument Goes Soft: The
Implications of the Convention on Biological Diversity’s Current Trajectory”, Global Environmental Change (2011) 21 474-480; and S. Faizi, “Putting the Focus on
Enforcement”, Square Brackets: CBD Newsletter for Civil Society, Issue No. 7, October 2012 at 18-19.

261



“parks” and Eurocentric understandings of “nature”.!26¢ ICE takes the position that these
approaches and conceptions are “no longer viable from an Indigenous rights and UNDRIP
perspective.”!267 Rather, Indigenous approaches must be recognized as valid,'?® and more
effective.!?%” As such, the political climate is (at least currently) more receptive to the role of
IPCAs, with high-profile non-profits taking notice as well.!?’° Particularly relevant is Parks
Canada foreseeing the layering of IPCAs and NMCARs, although what exactly that would look
like remains unclear.!27!

The structure and establishment of IPCAs varies significantly.!?’? Regardless of structure,
IPCAs face four main barriers: jurisdiction, financial solutions, capacity development, and
cultural keystone species.!?’”> As has been our focus through much of this chapter, settler
colonialism has sought to choke out Indigenous jurisdiction and decision-making authority.

Establishing an IPCA necessarily confronts this reality. Currently, there is no distinct national

legislation for recognizing or implementing IPCAs in Canada.!?’* Unsurprisingly, this also

1266 “For Indigenous Peoples, the history of protected areas in Canada, while somewhat improved in recent times, has been fraught with rights violations, forcible displacement,
loss of access to traditional territories and resources, and other substantial inter-generational cultural, social, economic and spiritual impacts” (ICE, We Rise Together at 27).
“Parks” are closely linked with perceptions of “nature” — specifically, “Eurocentric notions of pristine wilderness devoid of human influence” (ibid. at 28.) Parks, of course, are not
natural, but rather, are a certain type of property. For more, see Daisy Couture, et al., On This Patch of Grass: City Parks on Occupied Land (Halifax: Fernwood Publishing, 2018).
In taking an in-depth look at a single park (Victoria Park in Vancouver, BC) the authors explore the ways in which “Every park in North America is performing modernity and
settler colonialism on an everyday basis (ibid. at 2).

1267 ICE, We Rise Together at 19.

1268 Ibid. at I11. ICE proposes the concept of “Ethical Space” whereby productive dialogues across worldviews and traditions can take place with mutual respect, in accordance
with both the oral system and written system of the Indigenous and non-Indigenous governments. Such discussions would take place within the bounds of UNDRIP, the TRC Calls
To Action and Final Report, Treaties and Agreements, and the Canadian Constitution and Jurisprudence. See /bid. at 15-18 for more information. ICE notes that the concept of
“Ethical Space” is not new, but was a concept drawn upon in the creation of the original treaties, in what is now Canada. For an additional source on this idea, see Bruce Morito,
An Ethic of Mutual Respect: The Covenant Chain and Aboriginal-Crown Relations (Vancouver: UBC Press, 2012). Also see Craft, Stone Fort Treaty.

1269 ICE, We Rise Together at 6. - “IPCAs are first and foremost designed to benefit Indigenous communities, but they have considerable potential to benefit all Canadians.”
“Evidence of such land management practices worldwide is increasingly being documented and pointing to better results in conservation outcomes for areas under Indigenous
tenure when compared with government-managed protected areas” (ibid. at 33).

1270 David Suzuki Foundation, Tribal Parks and Indigenous Protected and Conserved Areas: Lessons Learned From B.C. Examples (August 2018) (available online at
https://davidsuzuki.org/wp-content/uploads/2018/08/tribal-parks-indigenous-protected-conserved-areas-lessons-b-c-examples.pdf) [Suzuki Foundation, Tribal Parks].

1271 A review of the entire scope of potential protected areas is beyond my scope. Within Canada alone, currently 55 pieces of legislation exist for creating 77 different types of
protected areas within Canada (Environment and Climate Change Canada, Canadian Protected Areas Status Report 2012-2015 (2016)). In addition to government initiatives,
“third-party forest certification systems like the Forest Stewardship Council (FSC) have set the stage for increased recognition of Indigenous-led conservation efforts by requiring
certificate holders (forest companies) to recognize and uphold the legal and customary rights of Indigenous Peoples” (ICE, We Rise Together at 34). I am not aware of any
examples, but it would be interesting to explore whether a similar third-party certification could exist for harvesting within the marine environment.

1272 Indigenous communities, as well as their objectives, all vary greatly, as do “the legal and historical context of the area, and the degree of support and partnership of non-
Indigenous governments” (ibid. at 34).

1273 ICE call these the “four moose in the room” (ibid. at 11).

1274 Ibid. at 34. Some provinces have legislation that create land designations that some may regard as IPCAs. For example, in British Columbia the Park Act, RSBC 1996, c. 344
allows for the creation of “conservancies”, which not only protect biological diversity and natural environments, but also provide “for the preservation and maintenance of social,
ceremonial and cultural uses of first nations” (ibid. ats. 5 (3.1)). NAP, Canada’s Conservation Vision at 6 also calls on Canada to develop “new legal and policy mechanisms for

Indigenous protected areas.”
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means accessing stable and substantial funding for new IPCAs is a challenge.!?”> While some
government and third party funding is available, '?7° ICE also suggests the development of
Indigenous “conservation economies” as one way of meeting funding needs.'?’” The Thaidene
Néné National Park Reserve and Territorial Protected Area,'?’® with its creation of the Thaidene
Néné Trust!?” to fund the Lutsél K’¢é Dene First Nation’s operation of the conservation area, is

an interesting model to note. In addition to funding, Indigenous Nations also face challenges with

1275 Both ICE, We Rise Together and NAP, Canada’s Conservation Vision recommend government led sustainable funding for the creation and management of IPCAs. NAP,
Canada’s Conservation Vision recommends $120 million annually for the planning, establishment, and management, of new protected areas (to be fully funded for Indigenous
governments), and $200 million per years for capacity building for IPCAs (NAP, Canada’s Conservation Vision at Recommendation 33(5) and (6) at 7. ICE, We Rise Together
recommends facilitating “secure multi-year funding for the planning, development and management of IPCAs” (ICE, We Rise Together at Recommendation 26 at 66).

1276 With respect to government funding, the 2018 federal budget included $1.35 billion for Canada’s Nature Legacy initiative (for more see Government of Canada, “Canada’s
Nature Legacy: Protecting our nature” website at https://www.canada.ca/en/services/environment/conservation/nature-legacy.html). $175 million of that went to supporting
Pathway to Canada Target 1 Challenge, of which the first 67 Challenge projects were announced in August of 2019. Of those 67 projects, up to 27 included the establishment of
new IPCAs. For example, the Tehltan Central Government, Tla-o-qui-aht First Nation, Tt,ichg First Nation, and Ktunaxa Nations have received funding through these initiatives.
The Tehltan Central Government received just shy of $4 million for their project: Establishing Tehltan Indigenous Protected and Conserved Areas Through the Tahltan Nation
Land Use Planning Process (see news release Tehltan Central Government, “Tahltan Central Government Awarded up to $3,998,760 Million For Establishing Protected and
Conserved Areas”(19 August 2019) (available online at https:/tahltan.org/wp-content/uploads/2019/08/Tahltan-Central-Government-awarded-up-to-3998760-million-for-
establishing-protected-and-conserved-areas-August-19-2019.pdf). The Tla-o-qui-aht First Nation received $100 million in funding through Canada’s Natural Heritage Program,
created as part of the Nature Legacy initiative, to help protect old-growth forests in Clayquot Sound. Through the Canada Nature Fund Canada provided $2 million for
conservation of 22,000 square kilometers between Great Slave Lake and Great Bear Lake. Canada notes that the $2 million will help in “continuing to promote and protect Thcho
culture and way of life, supporting the establishment of conserved areas, contributing significantly to the Government of Canada’s biodiversity conservation targets through
Indigenous-led conservation efforts, supporting research into climate change” (see Environment and Climate Change Canada, “Government of Canada partners with Tlicho First
Nation to protect culturally important land in Northwest Territories”, News Release, 6 March 2020 (available online at https://www.canada.ca/en/environment-climate-
change/news/2020/03/government-of-canada-partners-with-tcho-first-nation-to-protect-culturally-important-land-in-the-northwest-territories.html).

1277 “The term conservation economy refers to the pursuit of social and economic benefits through the conservation of ecosystems within an area, or variety of economic
arrangements that have been redesigned to restore, rather than deplete, natural and social capital, based on the premise that life comes from nature and depends on its capacity to
maintain healthy ecosystems” (ICE, We Rise Together at 39). Suzuki Foundation, Tribal Parks at 40 states that “Examples of sustainable economic initiatives that are being
developed or explored within B.C.’s IPCAs include run-of-the-river hydro, tourism, carbon offsets and small-scale logging.” Some of these may be more or less relevant, or
appropriate, and might also include cultural tourism, visitor fees, permitting fees, etc. The Ktunaxa received $16.1 million through the Canada Nature Fund, and $5 million from a
collection of other foundations (see Ktunaxa Nation, “Jumbo Valley to remain wild through permanent retirement of development rights: Clears path for creation of Indigenous
Protected and Conserved Area in the Central Purcell Mountains” Media Release, 18 January 2020 (available online at https://ourtrust.org/wp-content/uploads/downloads/Jumbo-
Qatmuk-IPCA-MR-January-20-2020-final.pdf). The funding foundations supporting the Ktunaxa Nation IPCA were Wyss Foundation, Wilburforce Foundation, Patagonia, the
Columbia Basin Trust and Donner Canadian Foundation. The creation of the Qat’muk IPCA involved purchasing privately held interests and tenures through these funds. The
Qat’muk IPCA spans approximately 70,000 hectares, with boundary and stewardship negotiations to come underway.

1278 The Thaidene Néné National Park Reserve and Territorial Protected Area protects approximately 33,000 square kilometers of Lutsél K’¢ Dene First Nation (LKDFN)
territory within the Northwest Territories. A summary of the Establishment Agreements with Parks Canada and the Government of the Northwest Territories (GNWT), which
created Thaidene Néné, can be found at Lutsél K’¢ Dene First Nation, Thaidene Néné Establishment Agreements Summary (available online at
http://www.landoftheancestors.ca/uploads/1/3/0/0/130087934/lkdfn-overview.pdf). The agreements are contractual, as opposed to land claims or modern treaty settlements,
meaning that the issue of title is still undetermined. The agreements represent a co-governance model where the Thaidene Néné Management Board (TNMB) is operated by
consensus and has equal representation of LKDFN, Canada, and GNWT representatives. In the case of clear and final disagreement the issue in question is put into abeyance.
Within the TNMB, the LKDFN has the capacity to participate in all decisions for all of Thaidene Néné, whereas Parks Canada members may only participate on issues relating to
the National Park Reserve, and the GNWT members may only participate on issues relating to territorial matters.

1279 The LKDFN raised $15 million in private funding, particularly in partnership with Nature United to contribute to the Thaidene Néné Trust (for more on Nature United and
their dedication to supporting Indigenous-led conservation, see the Nature United website at https://www.natureunited.ca/. For an overview of Nature United’s approach to
Indigenous conservation partnerships see Nature United, “Overview: Our Approach to Working in Partnership With Indigenous Peoples (available online at
https://www.natureunited.ca/content/dam/tnc/nature/en/documents/canada/Overview-Approach-to-Working-with-Indigenous-Partners.pdf). The Government of Canada matched
the contribution from private funding, resulting in a $30 million trust. The $30 million is protected (not to be spent), with the interest and investment income of the trust going to

the LKDFN in providing for management and operational responsibilities in Thaidene Néné.
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building the capacity to operate IPCAs, be it through Guardian programs or otherwise.!?% Some
government funding for guardian programs is possible.!?8! Ultimately, while Canada has
considered IPCAs principally in relation to the Aichi Targets, Indigenous groups are more
concerned with exercising jurisdiction in relation to land, watersheds, and cultural keystone
species, as opposed to rigid boundaries or specific targets not of our making.'?%? Additionally,
IPCAs do also tend to have a stronger focus on restoration initiatives, as compared to the
NMCAR framework, for example.!?%3

IPCAs also centre Indigenous jurisdictions. “Indigenous governments are responsible for
setting the conservation standards for [IPCAs. As such, they must have full scope to design their
IPCAs to meet their individual and diverse needs.”?84 ICE suggests that “Indigenous
governments have the primary role in determining the objectives, boundaries, management plans
and governance structures for IPCAs as part of their exercise of self-determination.”'?%> As such,
even if WSANEC adopts an NMCAR, we need not be constrained by Canadian law, and an
IPCA declaring a broader boundary may be set. The Tsilhqot'in Nation and establishment of the
Dasiquox Tribal Park (or Nexwagwez?an), which reaches beyond their Aboriginal title lands, is
a great example of refusing to be confined by rigid boundaries.!?*¢ Similarly, an IPCA can also
refuse to be bound by pre-existing parks and conservation areas previously established without

Indigenous consent. Rather, an IPCA can lay a “blanket” over these existing structures, thereby

1280 Nature Unlimited has developed a helpful toolkit for learning about and establishing Indigenous guardianship programs (Nature Unlimited, “The Indigenous Guardians
Toolkit” (available online at https://www.indigenousguardianstoolkit.ca/). A map containing all guardianship activities throughout Canada (that have agreed to be included in this
source), including their monitoring objectives and approaches, is also available at ibid

1281 In terms of funding, the 2017 federal budget devoted $25 million over four years to support Indigenous Guardians Pilot Programs, helping fund 61 different pilot programs
across Canada over the first two years. See Environment and Climate Change Canada, “Indigenous Guardian” website at https://www.canada.ca/en/environment-climate-
change/services/environmental-funding/indigenous-guardians.html for more, including a map and description of each of the pilot programs.

1282 ICE, We Rise Together at 41 notes that “IPCAs are part of the landscape and are based on landscape features, such as watersheds.” As such, “the land and the water will
dictate the IPCA.”

1283 Suzuki Foundation, Tribal Parks at 6 indicates that “IPCAs are generally in areas that face impacts from a variety of sources (e.g., industrial activity, forest fires, road-
building, motorized vehicle use), and Indigenous peoples often place a high priority on healing or restoring the land and people, together.”

1284 ICE, We Rise Together at 6. ICE does indicate that IPCAs “generally share three essential elements: They are Indigenous-led; They represent a long-term commitment to
conservation; [and] They elevate Indigenous rights and responsibilities” (ibid. at 5). In expanding upon these three broad themes, ICE also provides several guiding
recommendations for IPCAs. Specifically, ICE suggests that “IPCAs should: promote respect for Indigenous knowledge systems; respect protocols and ceremony; support the
revitalization of Indigenous languages; seed conservation economies if possible; conserve cultural keystone species and protect food security, and

adopt integrated, holistic approaches to governance and planning” (ibid. at 6).

1285 Ibid. at 36.

1286 The Tsilhqot’in Nation were the first to establish Aboriginal title under Canadian law. See Tsilhqgot’in Nation v. British Columbia, 2014 SCC 44. The decision did not grant
Aboriginal title to the full Tsilhqot’in territory, and the Xeni Gwet’in and Yunesit’in governments (two of six communities within the Tsilhqot'in Nation) decided to implement the
Dasiqox Tribal Park (or Nexwagwez?an) separate and beyond their Aboriginal title lands (but within the area where Tsilhqo’tin have proven Aboriginal rights). The Dasiquox
Tribal Park is approximately 300,000 hectares, and borders Aboriginal title lands and other protected areas. See ICE, We Rise Together at 38 for discussion. For a summary of the
Dasiqox Tribal Park, including its guiding principles and goals, see The Firelight Group & Dasiqox Tribal Park Staff, Nexwagwez?an: Community Vision and Management Goals
for Dasiqox Tribal Park Summary (April 2018) (available online at https://dasiqox.org/wp-content/uploads/2018/04/DTP_VisionSummary-April-2018-web.pdf).
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creating a “connective tissue” that links together an interconnected network of protected and
conserved areas.!?®” Such an approach may be particularly advantageous in areas such as

t,128% and where there is

WSANEC, where a variety of parks and protected areas already exis
impetus to re-declare WSANEC jurisdiction over those existing structures.'2° From this
perspective, the proposed NMCAR would simply be one layer underneath this blanket. In that
regard, a WSANEC IPCA would extend beyond the NMCAR boundary, and include all areas
excluded within the NMCAR boundary.'2*® The WSANEC IPCA would also span both
terrestrial and marine components of the territory.!?! T will return to this possibility in more
detail in the concluding section of this chapter.

Ultimately, IPCAs may be undertaken cooperatively with government, through unilateral

1292 5r a combination of both.'?°> While unilateral declarations of Tribal Parks

declaration,
support strong self-determination, they are not necessarily recognized by Canada and may
experience additional challenges regarding enforcement and implementation. Where not
recognized by Canadian law or the state, [IPCAs remain valid assertions and reclamation of
Indigenous jurisdiction. In such a context an IPCA takes initiative in implementing and enforcing
Indigenous laws and jurisdiction, leaving the onus on the state to intervene where any

enforcement disputes arise. Limiting ourselves to working within state processes has meant that

the creation of full Indigenous governance within Canada remains rare.!?** In fact, even co-

1287 Eli Enns says, “We realize government staff also understand that everything is interconnected, but must adhere to legislation and policies that distinguish between terrestrial
and marine conservation. In contrast, Indigenous governments and Peoples can lay a ‘blanket’ over the terrestrial and marine areas to create jurisdictional connective tissue that
supports coordinated efforts between the two halves of the Pathway” (ICE, We Rise Together at 24). The Dasiqox Tribal Park takes a similar approach (see ibid. at 42 for
discussion). As another example, in Haida Gwaii protected areas include “seven older parks and ecological reserves (established prior to modern agreements and with little
Indigenous involvement or consultation) and 11 newer sites (established through government-to-government agreements)”(i/bid. at 35).

1288 See Ruru, Settling Indigenous Place for a far more in-depth discussion on utilizing parks as a starting point in reconciliation and Indigenous law revitalization.

1289 As Eli Enns notes, “Where you have parks and protected areas that do not yet involve Indigenous Peoples in a proper way, there is an opportunity to bring those cultures back
in and enclose those protected areas to get them working better again” (ibid. at 25). WSANEC is already undertaking this step in exploring a co-management plan for the GINPR,
for example.

1290 The Haida took this approach with the terrestrial component of their agreements — areas excluded under their cooperative management agreement are still considered Haida
Heritage Sites by the Haida.

1291 Gwaii Haanas is both an NMCAR and a Haida Heritage Site (i.e., a Tribal park or an IPCA). Additionally, the Land-Sea-People Management Plan is the first to approach
terrestrial and marine management together in a holistic manner. This holistic approach caused some difficulties in that under Canadian law different legislation applies to
terrestrial and marine areas. However, the Haida were adamant that preserving the distinction didn’t make any sense within their culture and perspectives.

1292 Tribal Parks, such as the Tla-o-qui-aht Tribal Park on Meares Island (the first Tribal Park in Canada), was unilaterally asserted in direct response to clear-cut logging in
Clayoquot Sound, although the Tla-o-qui-aht do now partner with a group of allied businesses committed to the Tla-o-qui-aht vision of a conservation economy. Tla-o-qui-aht have
since established three more Tribal Parks: Ha’uukmin (Kennedy Lake Watershed), Tranquil Tribal Park, and Esowista Tribal Park (see ICE, We Rise Together at 44 for more).
Also see Tla-o-qui-aht Tribal Parks website at https:/tribalparks.com/ for more information.

1293 Haida, for example, began with a self-declaration of a Tribal park, later incorporating the NMCAR and other agreements.

1294 “Indigenous governance refers to the circumstances when protected areas authority rests solely with an Indigenous government” (ICE, We Rise Together at 78). There are
only three examples of Indigenous governance through the modern treaty process that are recognized by the Crown in Canada, two in the Yukon and one in the Northwest

Territories (ibid. at 79).
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governance (distinct from co-management), where authority rests equally between both
governing parties, represents about only 3.9% of lands and waters within Canada.!?*> Perhaps,
then, there is some benefit to avoid thinking of the choice between and NMACR and an IPCA as

an either/or scenario.

7. WSANEC IST (Moving WSANEC Forward)

An NMCAR, IPCA, and legal personhood offer their own unique advantages and disadvantages.
It would be a mistake to think of choosing between these options as necessarily an either/or
scenario. If WSANEC is intent on protecting the Salish Sea and the beings who call it home,
perhaps a layering of different initiatives and mechanism is most ideal, at least in the interim.
Given the political nature of this decision, I can only offer one potential vision for balancing
these difficult decisions.

The need to protect the marine area is clear and unavoidable, and WSANEC law requires
it. It is also clear that conservation areas in the marine environment are most effective when they
are large enough to effect change. “Small [marine protected areas (MPA)] may be vulnerable to
external threats and unable to effectively protect the species or habitats they were designed to
conserve. Conversely, larger MPAs have been shown to optimize conservation benefits.”12°
However, simply designating a marine protected area does not necessarily mean it will meet its
objectives.!'?” The larger the conservation area, the more funds and capacity required to
implement and enforce it. Were all the funding and enforcement requirements of a large
conservation area to fall upon WSANEC alone, it would be extremely difficult to uphold and
enforce. Additionally, once significant levels of alienation have already occurred, particularly
around areas of “critical infrastructure” that nation-states will diligently work to protect,'®
grasping jurisdiction back becomes challenging. While jurisdiction back remains the ultimate
goal, building partnerships with various bodies may help address the most immediate
weaknesses in establishing an IPCA — the lack of funding and enforcement mechanisms inherent

in such a declaration. However, much will come down to whether an NMCAR does enough to

1295 Ibid. at 77.

1296 Carolyn K. Robb, Karin M. Bodtker & Kim Wright, “Marine Protected Areas in the Canadian Pacific: Do They Fulfill Network Criteria?”, (2015) 43:3 Coastal Management
253 at 263.

1297 Ibid. at 253.

1298 Shiri Pasternak defines critical infrastructure as “a vague designation for fixed capital that forms the object of international security collaboration between states and industry

to protect global supply chains” (Pasternak, Grounded Authority at 223).
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“mitigate the destructive effects...facilitated by a dense web of federal and provincial regulatory
regimes.”!?%

An NMCAR leaves much intact in terms of jurisdiction and harms. For example,
jurisdiction of fisheries remains with DFO, even if certain zoning requirements limit commercial
and /or sports fisheries. A Native fishery remains possible within an NMCAR, as does the extent
to which it is currently regulated by DFO or recognized by courts. What does not occur within an
NMCAR is a recognition of the WSANEC right to “fish as formerly" in its full jurisdictional
sense, which includes not simply a method of fishery, but a right and responsibility to fully
regulate fisheries themselves within these waters.!**° On a similar note, an NMCAR also does
not have the jurisdiction to alter tanker traffic carrying bitumen and other products directly
outside its boundary. “In terms of transportation, the circulation of goods, resources, and energy
through territory is the very essence of capitalism today,” and current Canadian constitutionalism
means an NMCAR must leave this basically intact.!3°! In short, the NMCAR is simply not a tool
that will fully honour and reinscribe WSANEC jurisdiction. Such is not to say that building
partnerships has no benefits, but that negotiating such a tool with government requires vigilance
and can’t be seen as a final solution to jurisdictional tensions. In fact, we must remain wary of
the risk that doing so reinscribes relations that end up prolonging the same struggle. Any
negotiated agreement that fails to account for Indigenous governance will inevitably result in
continued frictions.!3%? “Land-use clashes are inevitable and widespread throughout the country
precisely because Indigenous landholding systems are subject to imposed incursion, and outright
denial, violating Indigenous laws and trampling on invisiblized turfs of Indigenous responsibility
and belonging.”!303

In terms of long-term goals, the IEEZIETEL Accord serves as a solid foundation for
moving WSANEC and our Indigenous neighbours collectively forward. The IEEZEETEL
Accord is a product of our own laws and protocols for allying together in the face of common

necessity. Canadian law and the modern treaty apparatus has too often used notions of “overlap”

to restrict the advancement of Indigenous rights and governance. Reclaiming space outside the

1299 Ibid. at 64.

1300 Claxton, “The Douglas Treaty”.

1301 Pasternak, Grounded Authority at 242.

1302 See for example, Cheri A. Ayers, Phil Dearden & Rick Rollins, “An Exploration of Hul’qumi,num Coast Salish Peoples’ attitudes towards the establishment of no-take zones
within marine protected areas in the Salish Sea, Canada” (2012) 56:2 The Canadian Geographer 260.

1303 Pasternak, Grounded Authority at 121.
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Canadian legal system through revitalizing long-existing mechanisms and protocols both within
and between Indigenous traditions is a clear strength, and in line with IPCA best practices.!3%
Continuing to assert Indigenous jurisdiction in this manner “undermines the sovereignty of the
Canadian state” in a way that an NMCAR cannot.!30?

With the IELCELTEL Accord in place it is then possible to assert an [IPCA over a broad
section of our collective traditional territories. The “boundary” of this declared area should flow
directly from our shared understandings of these lands, waters, and beings who call them home,
as well as an understanding of what it would actually take to effect environmental stewardship of
this area. In other words, the main strength of an IPCA is that it can refuse to be bound by any
imposed jurisdictional limitations within Canadian law. An IPCA can flow from Indigenous
jurisdiction, not Canadian.!3% In fact, given the arbitrary and imposed nature of the international
border dissecting the Southern Gulf Islands (Canada) and the San Juan Islands (USA), there is
equal opportunity to partner with our relatives, including the Lummi, on the State side in
declaring IPCAs. The movement of KELEELMECEN is not limited by this invisible boundary in
the same way humans are, nor was this arbitrary line relevant to our traditional relationships and
governance with our Indigenous relatives. As WSANEC, we have place-names, creation stories,
and thus responsibilities, to what are now the San Juan Islands, just as much as we do to the
Southern Gulf Islands. While the international border does present material implications for our
way of life, we need not take it for granted. There is no reason an IPCA could not span the
international border.!3"7

The central advantage of an IPCA is the flexibility to design and structure it around our
own laws, processes, and priorities, which is possible in that an IPCA need not be formally
recognized by Canada. That strength, however, is also a weakness to the extent that absent a

partnership agreement with Canada there is significantly less potential for funding, enforcement,

capacity, and general public recognition, along with an increased potential for litigation raised

1304 ICE, We Rise Together at 51. “There are many situations in Canada where multiple Indigenous Peoples have connections to some of the same lands and waters. In these
areas, extra attention will be needed to determine the respective “inter-national” interests. Indigenous governments must have the first opportunity to develop the appropriate
protocols for reconciling management and uses between nations; the designation of an IPCA will reflect these processes” (ibid.).

1305 Pasternak, Grounded Authority at 270. Pasternak also makes the point that “Challenges to state sovereignty are considered beyond the jurisdiction of the court, eliding the
crucial period of inauguration” (ibid. at 11). The same could be said of an administrative body, as was the case with the NEB and TMX pipeline rehearing, or dealing with any
government body and enabling legislation.

1306 Again, such an approach falls within ICE, We Rise Together recommendations for IPCAs.

1307 Such an approach would be in line with recommendations from ICE, We Rise Together. It could also draw inspiration from the Mohawk Nation’s refusal to adhered to the

international border within their traditional territories. See A. Simpson, Mohawk Interruptus.
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against the IPCA and its enforcement. The establishment and long-term success of a large [PCA
may therefore in part (particularly initially) hinge on developing relationships and utilizing other
tools outside that framework. The proposed NMCAR, for example, offers the potential of a
marine conservation zone that is far larger than many other mechanisms available within
Canadian law. Through that framework also comes funding and enforcement mechanisms, along
with the possibility to build capacity in Indigenous Guardianship programs, and the like. It also
risks, however, leading to deals and unwanted compromises with industry and government, and
increasingly committing WSANEC to a bureaucratic framework that exerts structural and
subjective power.

While an NMCAR may present its own list of weaknesses and trade-offs, its conservation
potential necessitates careful consideration. This consideration should include acknowledgement
that our relatives, KELEELMECEN (Orca) are calling upon us to help, which is what J35 was
doing as she carried her dead calf for 17 days for all to see. We have to take that call seriously,
not simply put our own interests as WSANEC peoples first. At the same time, how we enter into
and agree to use the NMCAR framework matters, as does the need to not lose touch with the
long-term goals and cultural groundings of the IPCA.

I would favour viewing an NMCAR as a tool of Canadian law, not detracting in any way
from the fact that the IPCA and WSANEC jurisdiction exists completely outside and
independently of that framework. With that said, in the spirit of relationality, we may choose to
help Canada develop and implement that tool and to develop more respectful relationships with
the Salish Sea and the beings who call it home. We should, however, based on past harms and
injustices, and the assimilative powers of these types of agreements, choose this strategy
cautiously and in limited instances, as well as on the condition that we negotiate a strong co-
governance agreement based on at least a consensus model, similar to that of Gwaii Haanas.!3%8
Like the Haida model, our negotiated agreement should disagree on the question of who has
sovereignty, but from my perspective, it should go farther and also disagree on the legitimacy of
the sovereignty paradigm, period. As WSANEC we are but one of the interdependent and

interconnected beings who call these lands and waters home. In other words, while we may carve

1308 As mentioned, so far the Haida have been the only Nation able to negotiate a consensus model. However, we too have strengths we can draw upon in making this push. First,
we will be the only NMCAR to have an existing historical treaty in place; importantly one that recognizes the “right to fish as formerly”, which as Nick Claxton argues should
include not just the practice of fishing, but the governance structure that accompanied and gave life to those methods (Claxton, “The Douglas Treaty”). Secondly, we have taken

the “overlap” issue out of Canada’s hands through our own assertions and partnerships (IELCIETEL Accord).

269



out jurisdictional space, we must not forget to have that jurisdiction informed by an “ontology of
care”.13% We do not want the assimilative power of these types of agreements to displace our
understandings and responsibilities of care within our own laws and jurisdiction.

In terms of a governance structure, NMCARs do require the development of a co-
management agreement and management board. These types of structures do present Indigenous

1310°:and the opportunity to bring other agencies

groups with a range of powers and authorities,
(such as DFO) to the table, even while remaining limited and firmly rooted in a sovereignty and
rights based paradigm that is problematic.!*!! Even with an overarching IPCA in place, how we
conceptualize and negotiate these structures matters. The IELZIETEL Accord has created an
Indigenous management board as part of its structure. Through protocol and ceremony, the
IELZELTEL Accord sets out how the Nations will work together, and a structure through which
relationships with Parks Canada, for example, will take place. The IELZIETEL Accord
incorporates a mechanism which fosters collaboration between Indigenous Nations, while also
balancing the independence of those member Nations.!*!? My main hesitance, generally
speaking, with these types of management boards and structures is how they work.

If a management board becomes a decontextualized and bureaucratic body, re-
entrenching the cultural and legal assumptions we initially aimed to escape, then it is simply not
worthwhile. As for the IEELZIETEL Accord, as Justin Fritz states, “While it remains important to
make decisions on behalf of our Nations, the Indigenous Management Board was created with a
recognition of our interconnectedness with each other and with all our non-human relatives—
including Salmon people, TETACES, SEEMEW—who call these lands home. According to our
snu'uyulh / SKALs, our non-human relatives have their own rights and responsibilities to fulfill
as autonomous beings. They are their own “legal persons”. While acting on behalf of, and in the
name of, our homelands and those beings within it, the Indigenous Management Board will
strive to honour this without prioritizing the interests of our individual Nations.”!3!3 The way in

which Te Pou Tupua has strived to be "the human face” of Te Awa Tupa (the Whanganui River),

1309 Pasternak, Grounded Authority.

1310 At the time of writing this chapter a new book, Graham White, Indigenous Empowerment Through Co-management: Land Claims Boards, Wildlife Management, and
Environmental Regulation (Vancouver: UBC Press, 2020) finds that such arrangements can offer extensive decision-making influence over matters taking place within an
Indigenous territory. See also Paul Nadasdy, “Revaluating the Co-Management Success Story” (2003) 56:4 Arctic 367.

1311 Nadasdy, Hunters and Bureaucrats and Nadasdy, Sovereignty’s Entailments.

1312 How this is done has been agreed upon internally between the Nations in an unwritten protocal agreement.

1313 Justin Fritz is the policy-analysist at the WSANEC Leadership Council and we have worked together to try and capture a descriptive orientation for the board that is rooted in
WSANEC worldview.
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and how Te Kawa o Te Urewera has strived to manage people for the benefit of the land, as
opposed to managing the land for the benefit of people, are insightful examples. Since
relationships are lived and embodied, attention to these commitments must remain at forefront in
order to avoid the risk of “regulatory capture.”

Ultimately, an IPCA and an NMCAR need not be seen as incompatible. In fact, an
NMCAR might be a tool to help build the capacity and efficacy of an IPCA. For example, there
is nothing stopping us from taking the funding, enforcement, and capacity building (for example,
a Guardian program) provided through an NMCAR and co-governance agreement and
repurposing them to apply throughout the entire IPCA area (not just the boundaries of the
NMCAR and GINPR). While Parks Canada’s jurisdiction might stop at the NMCAR boundary,
or any excluded area within it, WSANEC jurisdiction does not. In fact, I see an IPCA as a
‘blanket’ that overlays not just an NMCAR, but all other bodies and existing protected areas. It
may also serve as an impetus for creating additional protected areas, or smaller Tribal Parks,
within the broader IPCA boundary.

Within WSANEC territory there are federal parks, BC Parks and conservancies,''
municipalities, Islands Trust,!3!> non-government conservation organizations, and any number of
ecological reserves and nature sanctuaries.'3!'¢ By declaring an IPCA over a broad territory, we

also assert that all the operations and existing bodies within the area fall within our IPCA and are

1314. The Great Bear Rainforest Agreements use the protected status of a conservancy (which provide strong environmental protection but are also inclusive of First Nations use)
to protect the rainforest. Several Land Use Planning Agreements were signed in 2006 with First Nations groups in the area. In 2016 a Final Agreement was reached, protecting 85
percent of the land-based from industrial logging. The other 15 percent has “stringent legal logging regulations” (ICE, We Rise Together at 49). The Agreement provides for shared
decision-making for British Columbia and First Nations in the area. For a general overview of the Great Bear Rainforest Agreements see British Columbia, “Great Bear Rainforest
Agreements Highlights” website at https://www2.gov.bc.ca/gov/content/environment/natural-resource-stewardship/great-bear-rainforest/gbr-agreement-highlights. Also see Great
Bear Rainforest (Forest Management) Act, RSBC 2015, c.16. and Ministry of Forests, Lands and Natural Resources Operations, “Ministerial Order, Great Bear Rainforest”
(January 2016) (available online at https://www2.gov.bc.ca/assets/gov/farming-natural-resources-and-industry/natural-resource-use/land-water-use/crown-land/land-use-plans-and-
objectives/westcoast-region/great-bear-rainforest/gbr_land_use_order.pdf). “There continues to be challenges with the Agreement such as a less-than-ideal level of Indigenous
government decision-making over their territories, however it is exponentially better than the previous status quo” (ICE, We Rise Together at 49). For more on conservancies and
their potential role in IPCAs, see ibid. at 86. Conservancies are not a perfect tool but do offer strong environmental protection through mechanisms available to the Province.

1315 In protecting the islands in the southern Strait of Georgia and Howe Sound, the BC Government created the Islands Trust through the Islands Trust Act, RSBC 1996, ¢.239.
Islands Trust is a corporate body (ibid. s. 12) “The object of the trust is to preserve and protect the trust area and its unique amenities and environment for the benefit of the
residents of the trust area and of British Columbia generally, in cooperation with municipalities, regional districts, improvement districts, other persons and organizations and the
government of British Columbia” (ibid. at s. 3). Islands Trust is able to engage in land use planning (ibid. at s. 29). Also, the Islands Trust Act created the Islands Trust
Conservancy, which can hold and acquire property, as well as conservation covenants and nature reserves (ibid. at Part 6).

1316 The Race Rocks Ecological Reserve is an example of an ecological reserve in close proximity to the city of Victoria, and within Lekwungen territory (see Race Rocks
Ecological Reserve website at https://racerocks.ca/ for general information). The creation of the Race Rocks Marine Park, established in 1998 as one of Canada’s first marine
parks, was done in consultation with local Indigenous groups. While the process was consensus based, and does provide co-management opportunities with First Nations, tensions
regarding no-take-zones arose after consensus recommendations were developed, and during the initial implementation of the marine park. See LeRoy, S., R. Dobell, T. Dorcey,
and J. Tamsey, “Consensus vs. Implementation: Toward the Creation of a Marine Protected Area at Race Rocks, British Columbia (2004) (available online at
https://www.researchgate.net/publication/237751923_CONSENSUS_VS_IMPLEMENTATION_TOWARD_THE_CREATION_OF_A_MARINE_PROTECTED_AREA_AT_R
ACE_ROCKS_BRITISH_COLUMBIA).
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therefore subject to our laws and jurisdiction. As such, we call on all these different levels of
government and other bodies to work with us, and to help build capacity, for the greater
protection, care, and responsibilities to these areas. In other words, we use the IPCA as pressure
to insert WSANEC jurisdiction where it was previously ignored and choked out.

In terms of utilizing new tools within the ‘blanket’ of an IPCA, the legal personhood of
nature is one possibility. While legislation creating legal personhood in the environment
reinforces significant jurisdictional authority for the state, the Te Urewera Act, for example, does
provide a dent in the “breathtaking” arrogance!*!” to claim an almost “universal assertion of
human ownership” over the entire planet.!3!® To dent that arrogance and to manage people for
the benefit of place, as the Maori have done in line with their cosmology, is an important act of
Indigenous law revitalization. With respect to WSANEC, what benefits might flow from
recognizing KELELELMECEN (Orca) as a legal person with rights? In WSANEC we already see
KELEELMECEN as relatives, but might it create a shift in the broader public’s conceptions that
could prove beneficial? Or, in cases where land is returned to WSANEC, though under the
condition of being held under certain restrictive environmental covenants, such as
SISCENEM,3!? is there a possibility that the island owning itself presents a more suitable
alternative? I suspect the answer is context dependent, but the point is that an IPCA still leaves
room for incorporating such tools under its umbrella, should it be desirable.

In the end, an IPCA is an opportunity to assert and reclaim our place-names within
WSANEC territory, to emphasize the creation stories attached to them, and the laws and
relationships that follow. It is a mechanism for cultural regeneration, healing, connecting with
the land, and building economies of reciprocity. It is also a mechanism to declare local, national,
and global actions and structures that create harms within those lands as a direct violation of our
laws in that they prevent us from upholding the responsibilities we have to our relatives within
our homelands, even if our ability of enforcement is currently restricted to those available

through a tool such an NMCAR. The strategy is to reclaim and assert WSANEC jurisdiction, as

1317 Boyd, Rights of Nature at xxviii.

1318 Ibid. at xxvi. There are a few small exceptions — Marie Byrd Land, Bir Tawil and the high seas (which are viewed as a global commons for exploitation) — “linked to their
remoteness and utter inhospitality to humans” (ibid.).

1319 Halibut Island, or SISCENEM, was recently returned to WSANEC with similar conditions attached. See WSANEC Leadership Council, “TLC To transfer SISCENEM
(Halibut Island) to WSANEC Leadership Council”, Media Release (available online at https://wsanec.com/tlc-to-transfer-sis%C8%BCenem-halibut-island-to-w%CC%B I sanec-

leadership-council/).
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opposed to seeking permission from the state. The ultimate goal remains the same, to re-create

CECEAT SELI (“a life of dignity”) for all those within these lands and waters.
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] ] ] Chapter Seven ] ]
WSANEC SKALS (Beliefs/Laws): Theorizing WSANEC Law in the (so
called) ‘Anthropocene’!3?°

ME: What is the purpose of ceremony?

OLD WOMAN: To lead you to yourself.

ME: How?

OLD WOMAN: By giving you an idea of who you want to be and then allowing you to
create the experience of being that way.

ME: Which ceremony is the best, then?

OLD WOMAN: Life. Choose what leads you to the highest vision you can have of
yourself, and then choose what allows you to express that. What you express, you
experience. What you experience you are.

ME: How do I prepare?

OLD WOMAN: Breathe...'3?!

1. Introduction

All law is cultural.'*?? Law flows through how we see the world and understand our place within
it. To engage seriously with Indigenous legal orders, then, is to take seriously the lifeworlds that
underlie those distinct systems of law.!*?* Therefore, as social justice discourses around
reconciliation and Indigenous law revitalization increasingly become part of the public arena, so
too must understanding and respect for what we might broadly call Indigenous spiritualities,
worldviews, or lifeways.!*?* Similarly, as environmental justice discourses around sustainability
and climate crisis increasingly find Indigenous lifeways and spiritual orientations to land as
productive sources of inspiration, so too must we find increased respect for Indigenous laws,
self-determination, and political authority. In fact, in WSANEC law, where land, water, and
other more-than-human beings are addressed and understood through relational terms, such as
kin, the foundational Nature/Society binary that allows us to think of social and environmental

justice as somehow distinct, does not hold. As such, my focus on climate crisis, and what it

1320 A version of this chapter will also appear in forthcoming book chapter (Robert YELKAT¥E Clifford, “SKALS: WSANEC Law and Spirituality in the ‘Anthropocene™ in
John Borrows, et al., Indigenous Spirituality in Canada (Toronto: University of Toronto Press) [Forthcoming]).

1321 Richard Wagamese, Embers: One Ojibway’s Meditations (Madeira Park, Douglas & Mclntyre, 2016) [Wagamese, Embers] at 29.

1322 Rosen, Law as Culture.

1323 Mills, “Lifeworlds” at abstract writes, “ What ultimately counts as law and as the legitimate processes of its generation, adjustment, and destruction are both empowered and
constrained by the constitutional order from which they derive life. A constitutional framework, in turn, reflects unique understandings about what there is and how one can know:
a lifeworld. Reflecting on his own experience, the author emphasizes how legal education harms when it fails to acknowledge and to begin to articulate the lifeworld beneath any
system of law it aims to impart.”

1324 I do not mean to suggest that these terms are indistinguishable. However, I do mean to indicate a broad use of the term spirituality.
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means for our theories and methods of Indigenous law revitalization, flows not merely from
WSANEC environmental sensibilities, as those are, in fact, also spiritual sensibilities that are
central to WSANEC law.

The term spirituality can be understood and taken up in a variety of ways.!32° I provide an
orientation to my understanding of spirituality through the above passage by Richard Wagamese
because of how it connects spirituality with the transformational power of experience,
embodiment, and lived subjectivities.!32¢ In other words, beyond belief, there is a very material
aspect to spirituality, as I understand it.!*?” Wagamese shows us how ceremony, or spirituality,
frames how we see the world and our place within it, and thereby leads us, ultimately, to how we
experience and therefore live and act in the world. We do this as individuals, but dominant
societal understandings of how to live and act in the world also underlie structures, ideologies,
and central to this chapter, processes of colonialism and climate crisis.!3?® T have framed an
approach to WSANEC law and theory that is grounded in WSANEC lifeworld, as I understand
it, and which from there opens critiques of colonial, capitalist, and sovereignty-based
orientations that form the backdrop against which the revitalization of WSANEC law plays out,
and which are also entangled in propelling global climate crisis. In short, I have linked the
enactment of WSANEC law with the development of lived alternatives to the ‘Anthropocene’ —
two projects I have argued are intimately connected. In this chapter I will bring things together to
more explicitly lay out what my positioning means for Indigenous legal theory and methodology.
In doing so, I will give an example to introduce the types of intimate connections I see while
considering WSANEC law and climate crisis, followed by why this matters, and then a series of

implications for approaches to Indigenous law revitalization that follow.

2. Indigenous Law and Climate Crisis
The blossoming of KATEEC (Oceanspray) once told us when the peak of the sockeye salmon
run was happening, an event that triggered a variety of ceremonial and legal actions in

WSANEC. In this way, KATELC is an indicator species, as are many other plants and animals in

1325 See John Borrows, et al., Indigenous Spirituality in Canada (Toronto: University of Toronto Press) [Forthcoming] for various approaches to taking up Indigenous spirituality.
1326 Wagamese, Embers. While Richard Wagamese was Ojibway, I take his observations on spirituality to be applicable more broadly. His passage also aligns with how I
personally understand and experience spirituality.

1327 At the end of this chapter I will briefly touch on how a deep spirituality might have material implications for the physical makeup of our brains.

1328 That is, colonialism, as a process, does violence to Indigenous peoples through these dominant understandings of how to live and act in the world. More broadly, climate

change has made clear that these same dominant understandings of how to live and act in the world also do violence to the Earth, and all those who call it home.
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WSANEC territory. Traditional WSANEC life was based on the 13 Moons of the WSANEC
calendar, which uses indicator species and close connection with the cycle of the seasons to
guide social, economic, legal, and spiritual activities throughout the year.!3?° Close observation
and relationship with WSANEC territory, or place, is therefore a direct part of WSANEC
governance. The relationship with WSANEC territory of which I speak is often one of ancient
relatives - the land, water, islands, wind, and animals, are all relatives to be treated with respect,
and which have their own spirits.'33* Through WSANEC law and governance (in all its facets)
these reciprocal relationships are fostered. From this brief description we can begin to see why in
SENCOTEN the word SKALS can be interpreted to refer equally to laws and beliefs.!??!

Colonialism and the effects of climate crisis have impacted this mode of governance.
Colonial policies and actions sought to erase and continue to suppress these ways of being and
thus the beliefs that inform them (i.e., residential schools and banning of the reef-net fishery —a
fishing technology gifted to us from the Salmon People), and the synchronicity of these
relationships (i.e., Oceanspray blooming, peak of sockeye run, and WSANEC fishing and
ceremony) have shifted with climate crisis. While it is not the objective of those seeking the
resurgence of WSANEC laws to return to something that once was - that type of linear thinking
is not central to WSANEC thought — the context of colonialism and climate crisis in navigating
these ongoing WSANEC relationships and legal obligations remains undeniable. In fact, it has
lead me to argue that the issues of Indigenous law revitalization and climate crisis are intimately
connected, and that our theory and methodology of Indigenous law revitalization, and our
diagnosis and approaches to climate crisis, can, and should be, intricately entwined and mutually
reflective.

My argument, then, is not just that WSANEC law is informed by a particular set of beliefs
and ways of being, and that should be respected — although I do think that. I go further and claim
that the challenge of climate crisis means there are reasons we ought to favour certain

approaches to Indigenous law revitalization over other possibilities.!33? Specifically, we should

1329 Claxton & Elliott, Saanich Year.

1330 An example I have used is the SENCOFEN word TETACES, which means ‘relatives of the deep’ or ‘island’. Our creation story for islands tells us that those islands were
once WSANEC ancestors thrown into the water by the Creator, XALS, forming those lands that are there. As XALS created those islands the TETACES were instructed to look
after their relatives the WSANEC people, and the WSANEC were also instructed to look after their relatives of the deep.

1331 I do not necessarily claim that laws and beliefs are entirely indistinguishable, but rather, I emphasize that the line between the two is not so clear as in a largely secular
society, such as Canada.

1332 I would say John Borrows, Aaron Mills and Jim Tully offer similar orientations as they express that reconciliation between peoples will be extremely difficult (if not

impossible) without a reconciliation with the Earth. Borrows, “Earth-Bound”; Tully, “Reconciliation Here on Earth”; and Mills, “Rooted Constitutionalism.”
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favour approaches that critique and resist the processes and power structures that have propelled,
and continue to propel, colonialism and climate crisis, while we simultaneously cultivate
subjectivities and practices of lived alternatives to colonial relationships and the crisis of the
‘Anthropocene’.!33 T understand that this claim (as does any process of theorizing) does function
to open and close various possibilities for thought and action. Further, I understand that the
ramifications of this type of opening and closing, in general, are not felt equally across
populations, with racialized, gendered, impoverished, more-than-human, and otherwise
oppressed and marginalized communities being impacted most. As such, deep reflexivity is
important in this process. So, with a variety of potential approaches to Indigenous law
revitalization, why foreground climate crisis, and what implications does that have? The
remainder of this chapter addresses this question in more explicit detail. I ultimately reject
reformist approaches that fail to radically alter the status quo, and I contend that my orientation

does have the potential to open radical and hopeful alternatives that are much needed.

3. Context and Objectives: Why Foreground Climate Crisis?
Approaches to Indigenous law revitalization vary. In part, this is because we all come from
different traditions. WSANEC law is different from Anishinaabe law, and so on. However,
another reason approaches to Indigenous law revitalization vary is because we take (implicitly or
explicitly) different stances on the context and goals of that revitalization. We might ask whether
we can bracket cosmology or spirituality in our efforts to revitalize Indigenous law, or, whether
(and when) it is productive to engage the state and state discourses. However, our answers tend
to be relative to how we define the context and goals of our work. A more foundational question,
then, is what do we consider to be the purpose of the revitalization of WSANEC (or Indigenous)
law? In other words, what are our specific objectives in revitalizing WSANEC law, and the
context in which we enact those strivings? How does the way we characterize those objectives
and contexts impact how we approach Indigenous law revitalization, including the role of belief
and spirituality within that revitalization?

It is clear to me that climate crisis stands as the most pressing and important issue facing all
of us (human and more-than-human), although there is disagreement in terms of understanding

and responding to these challenges. Beyond that, the connection between WSANEC law and

1333 I make less distinction between approaches that do this implicitly or explicitly.
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climate crisis seems inescapable. Law has material implications for people’s lives, which are
lived in place. Once you root WSANEC law in place, as opposed to abstracted out of place and
the relationships that animate WSANEC law, you are forced to grapple with a number of
complexities. It becomes clear that place is always entangled within a broader and, in fact, global
web of climate crisis, including the structures and power dynamics that have created and
continue to propel us toward that climate crisis. How might WSANEC law uphold relationships
with salmon, water, or other beings within WSANEC territory when faced with harms
originating from such diffuse (temporally and spatially) sources? We see all around us, in each
place we look, remnants of this history of harm (i.e., abandoned cement factories at SNIDZEL,
the place of our first creation story and village site)!*3* and the ongoing structures (i.e., private
ownership of James Island) that have enable these types of harms. Distinguishing between past
and present harms carries much less weight when considering that we are experiencing impacts
(and yet to experience greater impacts) from actions a/ready taken. In short, climate crisis surely
must affect and impact the way we think of and attempt to uphold WSANEC law.

Situated within this broader web of considerations, the question as to how to revitalize
WSANEC law becomes substantially more complex, while simultaneously richer and more
rewarding. As we begin to untangle that web, we also begin to notice that those barriers that
function to limit and restrain meaningful revitalization of WSANEC law align closely with the
processes and ideologies that have tended to drive climate crisis. There are clear connections
between colonialism and imperialism on the one hand and climate crisis on the other. As a result,
our approaches to Indigenous law revitalization must include critiques of capitalism,
dispossession, extractivism, and the logics of property and sovereignty, to name a few (points I
will return to) - not only because of their relationship to Indigenous law revitalization, but also
because of their relationship to climate crisis. Finally, in taking this approach we necessarily
begin to emphasize methods, theories, actions, and practices that continue to critique and
embody resistance and alternatives to those harmful processes and logics; that is, ways of
knowing and being rooted in more respectful relationships. It is here where we recall that
Indigenous alternatives have always existed and continue to present an alternative, if we take this

as our aim. In that way, climate crisis offers not only a challenge, but an opportunity. An

1334 The specific implications for SNIDZEL are self-evident. However, cement production and use also accounts for a stunning 6-10% of global carbon emissions.
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opportunity to cultivate healthier relationships that Indigenous peoples have called for, for so

long.

4. Living Radically Differently: A Theoretical Implication

What does accepting the context and priority of climate crisis in relation to our project of
Indigenous law revitalization mean for our specific approaches to Indigenous law? To answer
this we must first understand the extent of change that the climate crisis seems to necessitate. |
have already outlined much of this in Chapter Four, though a brief recap here is helpful.

The science on climate crisis, including its existence and urgency, is unanimous. I need
not cover the scientific consensus in full detail, but it is important to recall that according to the
IPCC, any model in which we are able to limit global warming to 1.5°C above pre-industrial
levels will require “rapid and far-reaching transitions in energy, land, urban and infrastructure
(including transport and buildings), and industrial systems,” in addition to reliance on some form
of carbon dioxide removal.!33* This is not new news! We also know that climate crisis does not
happen in a linear manner, but rather, involves tipping points at which climate crisis becomes
self-perpetuating.!33¢ Despite this knowledge, instead of reducing carbon emissions, we are
dramatically increasing emission rates!!33’

There is no scenario in which drastic changes in economic, social, political, and legal
structures are not required. We cannot simply “tweak” the status quo.'3*®* While some hold out
hope for ‘technological fixes’,!3% geoengineering, or see promise in ‘green capitalism’, those
logics seems to rest on doubling down on the very problems that have brought us here.!**’ We

cannot continue to extract fossil fuels, expand pipelines, increase tanker traffic, structure

1335 IPCC 2018, Global Warming of 1.5 °C.

1336 For example, as temperatures rise, glaciers melt.; as glaciers melt, carbon dioxide is released into the atmosphere.; as more carbon dioxide is released into the atmosphere,
temperatures rise further. The same goes for forest fires.; as temperatures rise we see longer and more intense forest fire seasons; as forests burn, carbon dioxide is released.; and so
on, and so on.

1337 For example, the Intergovernmental Panel on Climate Change (IPCC) issued their first report in 1990, serving as the foundation for the United Nations Framework
Convention on Climate Change (UNFCCC), and called for cutting greenhouse gas emissions. “Yet, in 2012 global C02 emissions were 58 percent higher than in 1990”... “In the
1990s, the annual increase in global C02 emissions stood at an average 1 percent; since 2000, the figure has been 3.1 percent - a tripled growth rate, exceeding the worst-case
scenarios developed by the IPCC and expressing a trend that still does not show any sign of reversal” (Malm, Fossil Capital at 3).

1338 There are a number of political ecology books that make this argument. For example, see Mann & Wainwright, Climate Leviathan.

1339 Note that carbon capture alone cannot address the problem. The number of carbon capture and storage facilities required to simply meet yearly CO2 emissions would be
extremely vast, and does not even account for the far greater amounts of CO2 already in the atmosphere that would also need to be captured, let alone the fact that yearly CO2
emissions levels continue to increase without significant changes being made.

1340 Mann & Wainwright, Climate Leviathan speculate as to four potential political paths that climate change might push us toward. As we recall, Climate Leviathan involves
exactly this doubling down on the logics of capital and sovereignty and involves a relatively small number of the human population taking global control of the climate in citing

the need to maintain life on earth.
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ourselves around unsustainable capitalist economies, uphold property relations that are premised
on dispossession, rely on conceptions of sovereignty that are racist and inadequate to grapple

1341 and view the more-than-human world as commodities and resources.

with climate crisis,
Moreover, we cannot think that all of these things are separate from Indigenous law
revitalization and climate crisis. Things are far too entangled for that.

These comments seems radical, but I agree with Geoff Mann and Joel Wainwright when they
argue that advanced stages of climate change will exacerbate existing tensions and “transform
global political economy and alter our world’s basic political arrangements.”!34? These
transformations, of course, may be either more or less just. What we need are radically different
ways of being in the world, and we can draw on Indigenous knowledges and ways of being that
are not “overdetermined by capital and the sovereign state” to help facilitate those
alternatives.!3*> What we cannot do is limit those alternatives by continually subjecting them to
colonial frameworks and ideologies that have led us to this point to begin with. As products of
ground-up processes, none of these alternatives can be predetermined; they will be products of
new relationships, which are always contextual and dynamic.

The first implication, then, of taking climate crisis as a primary context and goal is theory
oriented. It also brings us head-on with a divide in the literature between approaches that are
described either as more reconciliation oriented, or more resurgence oriented.!*** It is likely clear
that my own approach leans more toward the resurgence orientation in that it challenges and
rejects a great deal of the social, legal, and economic structures and assumptions embedded
within the settler state and society. However, taking the context of climate crisis, and the
structural, ideological, and power dynamics that have brought us to this point of climate crisis,
alongside the ways in which those are bound up with colonial, imperial, and ongoing state
structures, allows us, I think, to make a broader claim. That is, within Indigenous legal theory

our focus should be less on reconciliation, particularly if the underlying logic of reconciliation is

1341 Sovereignty is a territorial patchwork of supreme authorities and jurisdictions. Each sovereign state is capable of contributing to the calamity of climate change and no one
sovereign state can solve the issue on their own, or force other states to act in particular ways. This scenario is further complicated by current and historical inequalities through
which certain sovereign states have achieved significant economic benefits while contributing greatly to the harms of climate change.

1342 Mann & Wainwright, Climate Leviathan at x.

1343 Ibid. at 189.

1344 While it is more difficult to say what exactly reconciliation means, since conceptions differ greatly, it does tend to stand in contrast to resurgence, in which “resurgence is
often used to refer to Indigenous peoples exercising powers of self-determination outside of state structures and paradigms” (Borrows & Tully, “Introduction” at 4). Given that
definition of resurgence, in contrast, reconciliation approaches, in general, tend to be seen as taking up more reformist approaches in collaboration with the state and its structures

and paradigms.
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a presumption that some type of compromise with the status quo is the only acceptable solution.
Rather, our starting point should be to ask what actually needs to change in order to
meaningfully meet the challenge of climate crisis, and Indigenous self-determination? To that
extent, we should emphasize the ways in which Indigenous law, and spiritual sensibilities, can
challenge, transform, or outright reject even the most foundational principles of Canadian (and
global) law and society in instances where that is required.!34’

Such an approach may be criticized as impractical, overbroad, or advancing a separatist
agenda that promotes a “turning away” from relationships, though I would not characterize my
approach in any of those ways. First, while I call for broad and radical change, doing so is
neither impractical nor overbroad in that the status-quo will not alter the path of climate disaster,
nor facilitate ‘reconciliation’. In my discussion of climate crisis I hope to have made clear the
extent of change that will be necessary. My position is not an outright rejection of everything,
but a recognition that structurally and subjectively more needs to change than not. By beginning
with the question of what actually needs to change in order to meaningfully meet the challenge
of climate crisis, and Indigenous self-determination, I consider my position to be extremely
practical, even if that amounts to drastic and far-reaching change.

Accepting the need for foundational change leads to challenging, and even rejecting, many
aspects of contemporary state and society. To the extent that some potential approaches to
Indigenous law revitalization could function to uphold problematic elements of the status quo,
this means that they too might be seen as problematic given the urgency and priority of climate
crisis, and should be avoided. To some, this claim will seem divisive and lead to critiques that it
amounts to a separatist agenda that is problematic in that it promotes turning away from
relationships, interpreted by some as relationships not just with the settler state and society, but
perhaps even writ large.!3# To me, this critique misses the broader point and is overly focused
on the rejection of a narrow category of human relationships. I understand that to critique and
reject deep-seated structures and assumptions can trigger strong reactions, but to set firm

boundaries, refuse to accept those boundaries being crossed, and rejecting those who continually

1345 This is not to say that every and all aspects of our current system must necessarily change. Nor is to say that change will only flow from Indigenous law and sensibilities. I
have, throughout this work, also drawn on the work of Marxist scholars as one example of creating points of collaboration and alliance.

1346 Much of the debate between reconciliation and resurgence can be bluntly summarized as follows: reconciliation leaning orientations risks being assimilationist or even
colonized approaches and perspectives, whereas resurgence leaning orientations risks being separatist, isolating, and ultimately unconstructive. For a survey of these orientations

and the debates between them, see Asch, Borrows & Tully, Resurgence and Reconciliation.

282



cross them, is not a problematic behaviour, but an important aspect of being in healthy
relationships. Therefore, I would not characterize my position as rejecting relationships,. Rather,
I would characterize my approach as deeply relational, foregrounding a far broader set of
relationships with all the world (human and more-than-human) through a refusal to accept the
unhealthy structures and dynamics that harm all those relationships. In fact, I would argue that a
failure to reject and turn away from these structures and dynamics, which have and continue to
do so much harm to the human and more-than-human world, is actually the far more drastic and
problematic turning away from relationality. The ‘Anthropocene’ has consisted of far too many
people ignoring, exploiting, and turning their backs on relationships with the more-than-human
world, and it is time that stopped.

My principal point is that, ultimately, we need to start thinking of how to live radically
differently, and of how Indigenous spiritual sensibilities toward land and other beings can

provide guidance on envisioning relationships that are anti-capitalist and anti-sovereign.

5. The Usual Culprits: A Structural Critique Implication

If we accept that within the public arena we need to start thinking of how to make drastic
changes, where do we start? To begin we might ask, how did we arrive within the
‘Anthropocene’, and therefore, what would most need to change to potentially mitigate or move
through this climate crisis? Burning fossil fuels is an obvious example. However, I have outlined
how political ecologists writing from a Marxist tradition offer deep and sustained diagnoses of
climate crisis that also point to a host of other culprits. Not only do these scholars offer strong
critiques of capitalism, sovereignty, property relations, and the like, some also point to
Indigenous knowledge and ways of being as sources of potential inspiration for living radically
differently.!3*” Surely there are important synergies between these diagnoses and critiques of
climate crisis and what Indigenous scholars, particularly anti-colonial or resurgence scholars in
Indigenous Studies, have to say regarding the role of many of these same structures and
processes in colonialism. The second implication for Indigenous legal theory when given the
context of climate crisis is that our approaches to Indigenous law revitalization not only need to

take up the types of critiques alluded to above, but continue to deepen them.

1347 See, for example, Mann & Wrainwright, Climate Leviathan.
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To bring my claim into a clearer light it is worth recalling my earlier emphasis on the point
that we did not arrive in the ‘Anthropocene’ unwittingly, by accident, or through the actions of a
universalized anthropos.'3*® If the ¢ Anthropocene’ presents an image of unfolding dystopia,
Indigenous peoples have already been living in a dystopia since the time of contact.!3* We
should therefore understand climate crisis, generally speaking, as a manifestation of harms
brought on by a now global web of relationships, ideologies, and actions, propelled principally
through conscious choices by powerful actors and institutions throughout recent human
history.!?>° On top of that, we can, as mentioned, point to a number of more specific culprits,
several of which at their root create some type of hierarchical, racialized, and gendered
distinction between Nature and Society — a problematic distinction that often thematizes
Indigenous peoples as part of Nature (and thus in need of society’s civilizing influence). Before
returning to the Nature/Society binary, I will first outline a few of these usual culprits and what

that might mean for our theory and approaches to Indigenous law revitalization.

6. Spotting Intersections: The Anti-Capitalist, Anti-Sovereign, and Anti-Property
Implication

I have devoted a fair amount of time to discussing dispossession and the processes through
which that has occurred, including through the concepts and mechanisms of sovereignty,
property, jurisdiction, and how each of those also ties into capitalist relations and climate crisis.
In doing so I drew upon the work of political ecologists who offer nuanced critiques of
capitalism and climate crisis, some going so far as to prefer the nomenclature of ‘Capitalocene’
over ‘Anthropocene’ to highlight these observed links.!3>! T need not review that discussion here,
but return to the fact that capitalism has been a central target of many political ecologist and
critical Indigenous scholars. Perhaps the most explicit example is from Glen Coulthard who, as
mentioned, has argued that “for Indigenous nations to live, capitalism must die.”!*>? There are
two implications relating to this claim that I wish to touch on — one for capitalism and another

that brings us back to the concept of sovereignty. Most directly, Coulthard’s argument is aimed

1348 Bonneuil & Fressoz, Shock of the Anthropocene.

1349 Whyte, “Indigenous Science (fiction) for the Anthropocene”. This point also applies beyond Indigenous peoples. Yusoff, Black Anthropocenes.
1350 Bonneuil & Fressoz, Shock of the Anthropocene.

1351 Moore, Anthropocene or Capitalocene?

1352 Coulthard, Red Skin, White Masks at 170-173.
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at how capitalism necessitates the continued exploitation of Indigenous lands and resources, thus
fueling dispossession and subjugating Indigenous practices and understandings of relationships
with land. This observation should not be a surprise given the frequent tensions we see arise in
cases in which deep and meaningful engagement with Indigenous laws bump up against the
economic interests and jurisdictional sovereignty of the state.!3>* In that regard, capitalism, and
its troubling connections with climate crisis and Indigenous dispossession, should lead us to
another implication for our approaches to Indigenous law revitalization; approaches to
Indigenous law should challenge capitalism and the relationships it upholds, through both theory
and practice.

The second implication of Coulthard’s statement on capitalism, as mentioned, returns us to
the topic of the state and sovereignty. Much of Indigenous law revialization, and Indigenous
struggles more generally, have been focused on our relationships with the Canadian state. This
fact is, of course, understandable. However, I want to suggest it is not enough on its own. I don’t
mean this only in the sense that Coulthard takes up — that we must be cautious (or even reject)
engaging state power and discourses given their assimilative nature, and that a better alternative
is regenerating Indigenous traditions.!3** To be sure, as I explored at the outset, so long as we
remain tied to state discourses, principles, and constraints that are harmful, we will make little
headway in making the necessary changes many Indigenous peoples envision, or that are needed
to meet the challenge of climate crisis. I also mean it in the sense that even if we reached a
satisfactorily decolonized relationship with Canada, that is not enough. Canada, as a nation-state,
is also entangled within and constrained by many of the same dynamics of climate crisis.!3>
Canada, on its own, cannot address the problem of global climate crisis. No nation can.

The very concept of sovereignty rests on supreme authority and absolute jurisdiction over
distinct territorial boundaries and their polities. None of these nation-states have the capacity on
their own to make global changes. They are constantly negotiating among themselves.!3*¢ The
fact that there is unequal benefit and accountability, both within and between nation states, in

relation to the drivers of climate crisis only makes any type of collective action more difficult. In

1353 The TransMountain Pipeline expansion project, the Uni’stoten camp at Wetsuwten, the Tiny House Warriors, and the Dakota Access Pipeline resistance are all examples.
1354 Coulthard, Red Skin, White Masks at 178-179 describes this in the section “Beyond the Nation State.”

1355 This should in no way be interpreted as relieving Canada of its responsibilities and failures.

1356 Nadasdy, Sovereignty’s Entailments. Nadasdy notes how sovereignty is not something you simply possess, or don’t, but rather, is continually negotiated in relation with other

sovereign states.
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that sense, climate crisis mounts radical challenges to sovereignty as it is currently
understood.!*>7 On top of that, the potential emergence of a global sovereign exerting itself in the
name of saving life on earth represents a speculative path to a dystopic future, which Mann and
Wainwright call “Climate Leviathan.”!3°® As we know, Indigenous peoples have long critiqued
the concept of sovereignty and nation-states’ assertions of sovereignty, even while often seeking
to assert their own sovereignty.!*° Arguably, however, our critiques of sovereignty need now to
go farther. The implication seems to be that Indigenous legal theory should be open to asking
and challenging whether we can, for example, really have supreme authority, or ownership, over
fish (the Salmon People) or over islands (Relatives of the Deep), particularly when each is
viewed as a relative, ancestor, or kin? As Gordon Christie notes, can we now look beyond
sovereignty and the types of relationships it frames, and look instead to indigeneity.!*¢° How
might the world, its legal, social, and economic structures, look and function differently if that
were the case?

The purpose of this section was to (all too briefly) recap how capitalism, sovereignty, and
property have been central concerns for scholars envisioning decolonized futures, while at the
same time making the critically important point that these structures and processes have been of
equal concern to political ecologists attempting to envision collective futures in the most general
sense (i.e., futures that might mitigate against at least the starkest impacts of climate crisis in
some sort of just fashion). In other words, I have tried to explicitly bring together my initial
claim that the two issues of climate crisis and Indigenous law revitalization are not distinct but
are, in fact, intricately entwined and mutually reflective, with each requiring a foundational

1361 i e., relationships that are anti-capitalist and anti-sovereign.

revisioning of relationships,
Having spotted a few intersections, we can now look at what underlies those synergies, and

from there think about alternatives.

7. What Lies Beneath: The Nature/Society Binary

1357 See Mann & Wainwright, Climate Leviathan for more on this point.

1358 Ibid. Ultimately, whether it is a global sovereign exercising a state of exception in imposing measures for saving life on earth, or an anti-global movement withdrawing
inward, responses to climate change will be intense.

1359 It appears more common to critique the assertion of Crown sovereignty, although some Indigenous scholars do also critique sovereignty as a concept, viewing it as a concept
with strong European baggage and as inappropriate to Indigenous nations. See, for example, Nadasdy, Sovereignty’s Entailments and Alfred, “Sovereignty”.

1360 Christie, “Indigeneity and Sovereignty”.

1361 Tully, “Reconciliation Here on Earth” explores the connection between reconciliation between Indigenous and non-Indigenous peoples, and between humans and the Earth.
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Understanding the Nature/Society distinction in previous chapters required us to take a foray into
theorizations of property, sovereignty, and their deeply colonial roots, which structure land
ownership and enable the existence of capitalism, understood as “a way of organizing
nature.”!*%2 We saw from there some of the conceptual and material expectations these
theorizations create, and how they continue to manifest today, for example, in relation to the
dispossession of EEL, TOS. Again, I will not duplicate that theorization here but return to it
briefly to more explicitly lay out what it means for our approaches to Indigenous law
revitalization.

As mentioned, Canada is founded on the dispossession of Indigenous peoples of their lands,
laws, and self-determining governance structures.!3®> We have seen how sovereignty claims and
property conceptualizations have been central to this colonial project. In earlier theorizations
Thomas Hobbes and John Locke both theorized sovereignty and property in drawing upon a
binary between Nature and Society,!*¢* thus creating a distinction between “civilized” and
“uncivilized”, and between land that was either “improved” or deemed a “waste”. These
theorizations were racialized, as well as tied to capitalist values, which functioned as
“justification” for colonial dispossession and a way of understanding and organizing Nature that
aligned with emerging capitalism and the externalization of Nature as resource.'*$> Modern
western systems and conceptualizations of property founded on these “justifications” function
such that they continue to maintain and uphold dispossession and adhere to capitalist values. In
short, these theorizations continue to create what Eva Mackey calls “settled expectations”.!366

The more thorough review of these arguments in previous chapters emphasized how
underneath these theorizations of sovereignty and property is a problematic distinction between
Nature and Society. Problematic not only in that from the outset these racialized concepts were
meant to justify dispossession of Indigenous peoples and the more-than-human world through
deeming them inferior, but also because of the role they play in the unfolding of climate crisis.

Capitalism, in particular, has understood and organized nature as external to Society, thus

1362 Moore, Capitalism in the Web of Life.

1363 Treaty between early settlers and Indigenous nations offered, and may still offer, an alternative, however, those promises and mutual relationships have long been ignored
and systematically undermined.

1364 This binary preexisted Hobbes, finding its place in the Old Testament as well. For example, see Genesis 1:28: “And God blessed them. And God said to them, ‘Be fruitful
and multiply and fill the earth and subdue it, and have dominion over the fish of the sea and over the birds of the heavens and over every living thing that moves on the earth.”
1365 We noted how definitions of improvement were tied to the understanding that land had to be made profitable in the narrow capitalist sense of creating exchange value. E.M.
Wood, The Origin of Capitalism.

1366 Mackey, Unsettled Expectations.

287



rendering it “cheap” and open for appropriation.!3¢’ Marxist political ecologists have contributed
strong arguments around capitalism’s role in climate crisis and its externalization and destruction
of Nature.!3®® Bringing things back to the local, I also highlighted how capitalist processes and
values in fact clash violently with WSANEC law and place-based ontology, which emphasizes
reciprocal and spiritual relationships with land and other more-than-human beings. In fact, as I
argued, we see these points of tension arise in almost all cases where deep and meaningful
engagement with Indigenous law bumps up against economic interests and the jurisdictional and

sovereign intransigence of the state.!3¢

8. The More-than-Human World: Spiritual and Embodied Implications for Indigenous
Method & Theory

If we accept what has thus far been laid out — the context of climate crisis, the usual culprits in
Indigenous dispossession and propelling the climate crisis, and the underlying theme of a
Nature/Society binary — then what follows is one of the more central implications for Indigenous
legal theory. It no longer makes sense (it never did) to theorize law, or any social relationship, as
somehow hived off from the rest of this “web of life.”!*’? In fact, much harm rests on this
distinction and we would be well advised to trouble this Nature/Society binary.

Many Indigenous peoples have long emphasized the special relationships Indigenous
societies have with land and the more-than-human world. In my work I have done so in an effort
to understand WSANEC law on its own terms.'3’! In that regard, I have turned to WSANEC
creation stories, the SENCOTEN language, WSANEC relationships with place, and from there,
have begun to forge understandings of WSANEC law. All of this is part of our CELANEN, our
cultural ancestry or heritage. Throughout this work I have been guided by those who came
before me, and from whom I have been privileged enough to learn from. I have tried to learn

how to engage responsibly with WSANEC stories, how to think of our relationship with place in

1367 Moore, Capitalism in the Web of Life at 13. Moore refers to this as capitalism’s “Cheap Nature” strategy (or the Four Cheaps). Consider, using the atmosphere as a garbage
dump, or the vast amount of time it takes the Earth to transform decomposing organic materials into what we call (through a capitalist lens) fossil fuels.

1368 For example, Malm, Fossil Capital and Moore, Capitalism in the Web of Life.

1369 Christie, “Crown Intransigence” and Christie, “Indigeneity and Sovereignty.” My work has explored some of these instances — a fuel spill at Goldstream river, a salmon
spawning river and ceremonial bathing location for WSANEC (Clifford, “WSANEC Legal Theory”), the privatization, development, and degradation of James Island within
WSANEC territory, and the benefits and limitations in exercising WSANEC law through a proposed National Marine Conservation Area Reserve within the Gulf Islands (see
earlier chapters of this dissertation). Yet, so much more remains to be explored.

1370 Moore, Capitalism in the Web of Life.

1371 Boisselle, Law’s Hidden Canvas.
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WSANEC law and territory, and to carry and share that as best as I am able. In fact, that is part
of my responsibility.!3”? If we were to summarize this, in simple terms, I place a heavy emphasis
on WSANEC ways of understanding and being in the world, including with our more-than-
human relatives. In many ways, we could say this approach involves an ontological or spiritual
claim.

I covered my developing understandings and approach to learning and teaching WSANEC
law in greater detail in Part I, and, again, I need not return fully to that conversation here. The
principal points emerging from those more in-depth discussions centred around thinking through
a relational ontology, non-anthropocentrically, non-hierarchically, and in a way that the more-
than-human world becomes more than a mere object of politics. Doing so recognizes the fluidity
and contextuality of relationships and requires that our practice and theorizations are not
abstract, but grounded. My claim, then, is that in revitalizing WSANEC law we need to turn our
attention to particular relationships. It is clear then that from this perspective, responsibly
navigating right action requires intimate knowing, a point that aligns with my claim that in
WSANEC law, knowledge is not abstracted from relationships, but rather, premised on those
relationships.

The implications of my observations here are twofold. WSANEC stories are not just telling
us about law in some abstract sense (i.e., the social) but about our place and being in the world,
amongst other beings. There is therefore a cosmological, or spiritual, dimension that is a central
aspect of our understanding of WSANEC stories and law. Secondly, there is a significant
practical implication for our understanding of law in this context as well — our approaches to
WSANEC law require experiential learning. To understand the intricacies and needs of any
relationship you must spend time with the ones with whom you are in relationship. Embodying
these stories and the relationships they point to must be central to our methodology. It is how we
learn to see and cultivate healthier ways of being in this world. This, as Coulthard calls it, is
“grounded normativity.” While I have framed this discussion in terms of WSANEC law, these

observations likely relate in many ways to Indigenous law revitalization more broadly as well.

1372 As mentioned, I carry the name YELKAT¥E. That name is part of my NEHIYMET (ancestral line), which grants to me certain rights and responsibilities. My grandfather
carried the name YELKATTE before me and committed his life to the revitalization of the SENCOFEN language. I feel a responsibility to carry on his good work, in my own

way.
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The practice of foregrounding this type of relational thinking, of constantly paying attention
to and practicing care for these relationships, creates material change around and within us. To
exemplify this point, briefly consider that neuroscience clearly identifies how devoted meditation
practice, as a larger than conceptual way of knowing, creates neurological and material change
within the brains of experienced meditators. From this material change these individuals react to
stress in ways non-meditators do not. In regard to that stimulus/reaction relationship, meditators
then have the space to see and act differently, if they practice. Like meditation, I understand
WSANEC law to also be a practice that can create the same type of material changes in our
lives. I will return to this point briefly in my conclusion of this chapter, but first, we should also
consider the implications these observations and this approach have in relation to allied

positions.

9. The More-Than-Human World: Implications for Allied Positions

The stakes for WSANEC are clear. How can we think of a place-based ontology — of upholding
these laws and relationships — when place itself and the laws and relationships attached to it are
threatened by global dynamics? What will we, as WSANEC, lose without salmon, for example?
We will lose not only our relatives, but also aspects of our stories, our laws, our beliefs, and our
governance structures, all of which rest on an active relationship with salmon. So much will have
been taken away. We have a responsibility to care for these relatives, not just in our own actions,
but to also protect them from the harmful actions of others. As such, WSANEC (and Indigenous)
legal theory needs to grapple with how to respond to these global harms.

There is no mechanism currently in place to meet this global challenge; no way to hold
anyone accountable; no way to address these harms and violations of WSANEC law. Aboriginal
and treaty rights (even if they were meaningfully upheld) do nothing when it is not only Canada
harming these relationships.!3”3 The causes are too diffuse. What, then, is a possible response?
To my mind we return to the need to trouble the Nature/Society binary. However, it is clear that
this is not only about law, nor is it only about Indigenous peoples. It cannot only be Indigenous

peoples making a push to reimagine relationships.!*’* Changes must occur on a far larger scale.

1373 Also recall Shrubsole, What Has No Place and his argument that Aboriginal law in Canada may protect a broader array of Indigenous spiritual claims, but it does not (and in
fact cannot) protect the necessary depth to those claims.
1374 As I have argued. Colonialism has rendered Indigenous peoples poor and oppressed in our own homelands. The result is that it constantly requires us to navigate impossible

choices — i.e., uphold certain understandings of law and responsibilities to land, or engage in a development initiative that compromises those laws and responsibilities but provides
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The implication, then, for Indigenous law and legal theory would be an openness to engage with
dialogues and perspectives we might otherwise often ignore, with the purpose to deepen this
claim and movement. Such an approach opens new possibilities, though also presents hurdles.
As I outlined above, Coulthard made such a pivot when he argued that it would be a mistake
for Indigenous scholars to ignore the contributions of Karl Marx.!3”> While Coulthard takes up
the work of Marx, he does not do so unreflectively or without considering the ways in which
Marxism does not fit seamlessly with Indigenous understandings and interests. In my work, I
have drawn upon a somewhat similar body of scholars in that the political ecologists I reference
are drawing from Marxist principles. Some of those scholars do reference Indigenous lifeways —
an example would be the WSANEC cosmological and spiritual orientations to place and non-
humans as relatives that [ have outlined here — that can represent important and positive
alternatives to the ‘Anthropocene’. However, strengthening these synergies in pursuit of climate
crisis mitigation is only possible if we take that as the objective and context of the resurgence of
Indigenous law, as I argue we should. Such an approach is not necessarily straightforward, for a
variety of reasons. Some scholars considering these types of synergies see hope in Indigenous
alternatives insofar as they are “not overdetermined by capital and sovereignty.”!3’¢ While there
is truth in this observation, it would be a mistake to dismiss the complex and tension filled ways
in which Indigenous peoples and governance structures have still been shaped, constrained, and
entangled within the logics of capital and sovereignty. There is much to think through. While I

cannot yet tackle all the potential risks involved with this move, a few are worth noting.

10. The Neoliberal Trap: Instrumentalizing and Decontextualizing Indigenous Ontology?
Having sketched out an argument that I hope draws useful connections between Indigenous law
revitalization and responses to climate crisis, we may step back and ask, even if compelling,
what challenges or dangers might result through so strongly emphasizing the connection between

Indigenous law revitalization and climate crisis mitigation?

housing and food for our families. I would emphasize that what most needs to change is not Indigenous peoples, nor our varied responses to the structures imposed around us, but
rather, the structures and ideologies that create those injustices and harms; that make these impossible choices and struggles (or tensions) part of daily life. It is also noteworthy that
Indigenous peoples have been advocating for this shift for hundreds of years with minimal effect.

1375 Coulthard, Red Skin, White Masks.

1376 Mann & Wainwright, Climate Leviathan.
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David Chandler and Julian Reid, in Becoming Indigenous: Governing Imaginaries in the
Anthropocene,'3"" critique the orientation (generally speaking) that I’ve been laying out in this
chapter — a key marker being “the assertion that the culture/nature divide, so central to the
modern episteme, no longer holds in the Anthropocene” and that Indigenous lifeways represent a
productive source of inspiration for an alternative.!3’® The authors recognize that the West has
long produced certain images of indigeneity to further their own ends, with the Nature/Society
binary having played a central role in these imaginaries. It appears to Chandler and Reid that the
West is still producing certain images of indigeneity, but, within the ‘Anthropocene’, what
appeals within these images of indigeneity is that as Indigenous peoples we have (or at least have
been seen to have) always “lacked the modernist division between culture and nature.”!3”° In
addition, Indigenous peoples dispossession, perseverance, and resilience despite colonialism is
transformed into a positive light.!38 This transformed emphasis on dispossession,!38!
perseverance, and resilience, has a clear purpose in that it is exactly this absence of desire to
possess and the trait of perseverance through the “end of the world” that are said to be so needed
in the Anthropocene.!*8? To that end, it is concerning that those most at risk must now also
become teachers, and that Indigenous peoples’ very subjugation becomes appropriated.

Among other concerns, Chandler and Reid also raise the additional concern that “The
injunction to ‘become indigenous’ only works on the basis of universalising indigeneity as a set
of analytical skills open to all.”!383 In fact, some theorists at which Chandler and Reid take aim
premise their work on “the assumption that the Anthropocene removes the distinction between

the coloniser and the colonized.”!3% Once that distinction is erased, anyone can, and must,

1377 David Chandler & Julian Reid, Becoming Indigenous: Governing Imaginaries in the Anthropocene (Lanham: Rowman & Littlefield Publishers, 2019) [Chandler & Reid,
Becoming Indigenous].

1378 Ibid. at 2. Chandler & Reid offer a complex critique that I do not have the space to fully relate or engage with here. Many of their critiques are more specific to “Western
academic and policy discourses” of a particular type. Additionally, many of the scholars they reference are not people who I have read, nor am familiar with. To that extent, our
audiences differ to some degree. While we have areas and concerns we agree upon, I should also note that I do not agree fully with all that they have to say, and I also found
myself wondering about the level of direct engagement with Indigenous peoples, thought, and ways of knowing that they bring to their work, despite the topic matter. Importantly,
it should be made clear that Chandler and Reid “are happy to learn from indigenous struggles, only that learning from is very different from the ontopolitical requirement to
‘become indigenous’ (ibid. at 151). With all of that said, I would likely benefit from further reflection on their work and the implications it has for my own thinking. For now, it is
clear that some of their concerns deserve direct attention in the context of the arguments I am making here.

1379 Ibid. 47.

1380 See ibid., particularly at Chapter 2 (Dispossession), Chapter 4 (Perseverance) and Chapter 6 (Resilience) for more in-depth discussion.

1381 The dispossession being referred to is not simply physical dispossession, but also a subject position that willingly foregoes the desire to be a possessor or to “partake in the
logic of possession” at all, which stands in contrast to (and condemnation of) the Western conceit of the ability to possess, subordinate, and exploit land (ibid. at 25).

1382 Also see Whyte, “Indigenous Science (fiction) for the Anthropocene.”

1383 Chandler & Reid, Becoming Indigenous at 61.

1384 Ibid.
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‘become indigenous’. In that regard, Chandler and Reid’s most central concerns circle around the
way certain Western scholars are “falsely intrumentalising”!38> Indigenous knowledges and ways
of being in a manner that is essentializing and limiting, as well as in ways that “ontologise the
enemy”’, and as such, take the bite out of Indigenous critiques of colonialism, capitalism, and the
like.

I will address my position on most of these points in the concluding section below. However,
a principal point worth mentioning here is that post-extractivism and having settler peoples (and
the settler state) move past extractivism, and all the assumptions that underlie it, need not be

cultural appropriation or amount to a claim that everyone must ‘become indigenous’.

12. Conclusion
While a global matter, climate crisis is experienced most directly through its local
manifestations, and it is clear that Indigenous, and other marginalized peoples around the globe,
disproportionately suffer those negative impacts of climate crisis.!*%¢ I agree that western
scholars who praise Indigenous knowledges as offering humanity a way out of the
‘Anthropocene’ while failing to embark in any meaningful engagement with those communities,
and conveniently forgetting and leaving untouched the fact that many of those same peoples and
communities suffer poverty, high suicide rates, murdered and missing Indigenous women,
overrepresentation in the prison system, and a host of other socio-economic hardships and
violence wrought by colonialism, appear disingenuous and even hypocritical.!*®” Supporting a
“false instrumentalizing” of Indigenous peoples and knowledge in this way is not what I have in
mind in making my arguments in this chapter, and in this dissertation.

Similarly, there is a concern that Indigenous knowledges have long been appropriated, in a
variety of ways, and often in connection with capitalism. For example, Laurelyn Whitt uses the
term “new imperial science” to indicate the “confluence of science with capitalism — a

relationship mediated by a distinctively American, increasingly international, intellectual

1385 Ibid. at 152. The authors also write: “We claim that the indigenous play a vital role for contemporary theorists, not so much as objects of study in their own right (old-
fashioned anthropology) not as a focus of political solidarity (old-fashioned politics) but rather as a vicarious stage army for critical scholars meeting the fashionable demand to
develop non-modern approaches to knowledge production” (ibid. at 46).

1386 A premise of “Climate Leviathan”, as described in Mann & Wainwright, Climate Leviathan, is that a likely response to advanced stages of climate change involves the
wealthy doubling down on the logics of capital and sovereignty in an effort to insulate themselves from the harshest effects of climate change. I would also note that Indigenous
communities here on the coast of British Columbia, for example, are also more susceptible to sea level rise, which threatens our communities and our cultural heritage.

1387 With that said, there appears to be an irony in the fact that Chandler and Reid critique such scholars on these points while (their book at least reads as though) they too draw

on various Indigenous traditions without any apparent connection or relationships with those communities either.

293



property system.”!3¥8 Whitt notes how this “Pursuit of knowledge of the natural world has long
been politicized.”!3¥ Such a pursuit involves appropriation of Indigenous knowledge not only
through biocolonialism — for instance in service of the pharmaceutical industry — but also

through “commodification of indigenous spirituality [as] a paradigmatic instance of cultural

imperialism.”'3%

Whether peddled by white shamans, plastic medicine men and women, opportunistic
academics, entrepreneurs, or enterprising New Agers, Indian spirituality — like Indian
lands before it — is rapidly being reduced to the status of a commodity, seized, and
sold. Sacred ceremonies and ceremonial objects can be purchased at weekend
medicine conferences or via mail-order catalogs. How-to books with veritable recipes
for conducting traditional rituals are written and dispensed by trade publishers. A
succession of born-again medicine people have — with greater or lesser subtlety — set
themselves and their services up for hire, ready to sell their spiritual knowledge and
their services up for hire, ready to sell their spiritual knowledge and power to anyone
willing and able to meet their price. And a literary cult of Indian identity appropriation
known as white shamanism continues to be practiced. Instead of contributing to the
many Native-run organizations devoted to enhancing the lives and prospects of Indian
people, New Agers are regularly enticed into contributing to the continued
expropriation and exploitation of Native culture by purchasing an array of items
marketed as means for enhancing their knowledge of Indian spirituality.”!3°!

Along this path, “commodification of indigenous spirituality enables the dominant culture to
supplant Indian people even in the area of their own spirituality. This process moves beyond
ensuring their physical subordination to securing absolute ideological/conceptual
subordination.”!3? Like the “false instrumentalizing” noted above, this commodification and
appropriation of Indigenous spirituality is also not what I have in mind in making my arguments
in this chapter, and in this dissertation.

Rather, I have critiqued the narrative of a universal anthropos recently awakening to the
reality of climate crisis in so far as it functions to render invisible historical and ongoing power
dynamics and harms. In fact, my argument has been that those dynamics need to be front and
centre in both Indigenous legal theory and climate crisis theorizations. For example, if we want

to transcend capitalism and problematize sovereignty (as I hoped to show that climate change

1388 Whitt, Science, Colonialism at xiv.
1389 Ibid. at xiii.

1390 Ibid. at 6.

1391 Ibid.

1392 Ibid. at 10.
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will require), then we need approaches to Indigenous law that have that effect. I have argued that
one way to do this is to trouble the notion that humans are somehow set apart from or superior to
“Nature”. WSANEC, and many other Indigenous spiritualities, can be instructive in this regard.
While I suggest a move toward cultivating reciprocal relationships of care with the more-than-
human world, the collapsing of the Nature/Society binary does not amount to a loss of
responsibility on the part of humans, or more specifically, a particular segment of human society
that is most to blame.

The ways of being that I have alluded to are often seen as being linked to ‘traditional’
worldviews, practices, and spiritualities. From there, critiques abound regarding essentialism,
originalism, and fundamentalism. Some would go so far as to label this “nonsensical primitive
morality.” What is clear from these positions is that some misunderstand these claims in
predictable ways. I will spend less time on this concern since I have touched on it above, and
elsewhere.!3** But, my arguments have not been about abstracting or universalising Indigenous
laws and legal theory. In fact, if we take Burkhart’s arguments about locality (laid out in detail in
Chapter Five), and correspondingly the way in which I have worked to explain WSANEC law
and stories, then the universalization or abstraction of WSANEC law misses the critical point of
locality, in contrast to delocality. Once rooted in place WSANEC law cannot be homogenized,
nor abstracted out of real-life contexts and relationships. WSANEC law is reciprocal, embodied,
and rooted in relationships that are always fluid. One cannot simply ‘become Indigenous’, but
one can have healthier relationships with the places and other beings with whom ¢hey are in
relation, including Indigenous peoples.

I have also noted how these ways of being require embodiment. In many ways, the question
here is less about what mode of reasoning and engagement with WSANEC stories is required,
and more the question of what the best way is to create behaviour change (recalling our premise
that climate crisis necessitates a significant change in our daily behaviours and ways of being).
Since at least the period of Enlightenment, a primary assumption has been that human behaviour
and action is, at least principally, a top-down process through which rational and beneficial
objectives govern our daily actions in pursuit of those goals. Through that lens, there is a clear
and straightforward correlation between what we know and value, and what we do. From that

perspective, the rational mind is what is in control of all of this, and, this occurs not just at an

1393 Clifford, “Listening to Law”.
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individual level, but at the level of a collective rationality. Yet, we should ask, why then do we
(individually and collectively) do so many things that are inconsistent with what we know,
believe, or claim to value? Why is it so hard to align day to day behavior with our overarching
knowledge and values?

Space prohibits me from offering a summary of behavioral and neuroscience that helps
understand this contradiction.!3** Suffice it to say that the rational, or planning and reasoning
aspect of our brains (the pre-frontal cortex, or PFC) is only the most recent evolutionary layer of
our brains.!3%> Reward-based learning, for example, which is context dependent and learned over
time is based in older regions of our brains.!**® The behaviors created through this older process
of the brain are created through experience and are deeply conditioned, allowing them to be
often carried out without thinking. The PFC is meant to work alongside older regions of the
brain, and is a powerful tool. However, during emergency or when overwhelmed the PFC also
tends to go offline.!**” At that point, older parts of our brain take over and we react as we have
been conditioned to do, without particular reflection on why or how. This process happens at the
individual as well as the societal level.!**® The neoliberal—capitalist world most of us live in has,
given an understanding of these processes, in many ways been designed to “create addictive
behaviours and capitalize on them.”!3%? The point I am making is not to deny rationality, but to
recognize that many of our behaviours don’t flow directly from our PFC, and that our rational
minds are a limited tool in creating significant behaviour change.!4%

As far as I can tell, we will not sit and think our way out of climate crisis, but rather, it will

take action, practice, and cultivating alternative ways of being.!*"! Neuroscience tells us that our

1394 I have also kept my sources limited to a few introductory level texts to increase accessibility. There is, however, more research in this area and future work could further
explore the connections I am trying to make here.

1395 The pre-frontal cortex area of the brain is understood to be involved in “creativity and planning”. See Judson Brewer, Unwinding Anxiety: New Science Shows How to Break
the Cycles of Worry and Fear to Heal Your Mind (New York: Avery Publishing, 2021) at 16.

1396 Ibid. at 32. Positive and negative reinforcement is central in this process, as is a neurotransmitter called dopamine.

1397 There is a lot going on in relation to this point. Basically, as uncertainty, stress, and anxiety increase, the “simulator” that is your PFC “starts spinning faster and faster” and
eventually “the PFC starts to go off-line”, at which point your “fight/flight/freeze physiology” takes over (ibid. at 21).

1398 This happens at the level of individual, but also at the societal level, which in psychology is called “social contagion.” For example, during the COVI-19 pandemic we saw
this manifest in the buying and hording of toilet paper (ibid. at 22-23).

1399 Many of our modern technologies, advertisements, and social media platforms are meant to take advantage of these processes and neurological understandings. For more
discussion see ibid. at 34-36.

1400 Willpower may work well in the short-term, but on its own it is mostly inadequate in achieving long-term and fundamental change (ibid. at 23).

1401 In neuroscience, one of the most foundational insights is that neurons that fire together, wire together. As we continue to practice and embody alternatives, those connection

become stronger.
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brains are plastic, and we can physically change them with dedication and embodied practice.!4%?

How we might choose to be in relationship with everything around us requires intentionality and
discipline. The spiritual elements of WSANEC stories point toward a way of being that, if
nurtured properly and intentionally, manifests in material change that affects our bodies, our
minds, our spirits, and our relationships. This material shift is difficult to grasp unless you
become involved in it. Ultimately, to practice Indigenous law you use your whole being, and the
hardwork that requires is part of reciprocity.!40?

I want to also emphasize that I do not mean to propose that individuals alone, working to
build new habits, practices, and ways of being, will solve all of our problems. There are far too
many structural challenges and power dynamics involved in moving through colonialism and
climate crisis, which themselves exert significant force in shaping subjectivities and behaviours.
Both structural and subjective changes will be necessary.!*** In this section I have focused
primarily on the subjective, through this dissertation I hope to have given significant attention to
structural aspects as well. What both of these look like put together, both far reaching subjective
and structural changes, is the hardest question, and one that needs further work and thought in
terms of what that specifically looks like. For now, I offer a more general orientation, which I
will return to in my concluding chapter.

I also want to note that I do not believe there to be a singular approach to Indigenous law
revitalization or climate crisis, and I recognize that the process of theorizing, including my own,
functions to open or to close certain possibilities, which has ramifications not felt equally across
a society. I tend to reject approaches to ‘reconciliation’ that fail to account for the foundational
structures of the colonial relationship, or that work to simply shore up the colonial project -
moving Indigenous peoples and authority to the past, and thereby securing unfettered continued
access to Indigenous lands. In the same vein, I also tend to foreclose approaches that fail to
present alternatives (explicitly or implicitly) to the climate crisis. I do, however, argue that my

emphasis on WSANEC law and spirituality can open the possibility of generating life sustaining

1402 Given the recent prevalence of meditation and mindfulness in western culture, there has been a corresponding surge in research highlighting how dedicated meditation
practice changes the brain.

1403 Some western scholars may want us to hand over our laws in an accessible and simplified form. This is contrary to reciprocity. You will not have given anything of yourself
to understand what is being shared. You have to go through the process of your own learning. It was in this way that Indigenous societies were deeply individualist, even while
communally oriented (Umeek, Principles of Tsawalk at 151).

1404 Coulthard, Red Skin White Masks.
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practices in the face of colonialism and climate crisis. In my concluding chapter I will offer a

brief glimpse of how that might shape the work still to come.

298



Chapter Eight
Conclusion: The 13 WSANEC Moons

Figure 23: “SIS,ET — The Elder Moon” Claxton & Elliott, The Saanich Year at 1.

1. Overview

Grounded in my own WSANEC legal order, I have set out in this dissertation to provide a sober
accounting of the context in which the resurgence of WSANEC law is occurring, and clarity
regarding what we hope to accomplish with the revitalization of WSANEC (and more broadly,
Indigenous) law, both locally and in response to global climate crisis. In doing so I have
endeavored to bring together bodies of scholarship not typically in collaboration. My position
has been that our theory and methodology of Indigenous law revitalization, and our diagnosis
and approaches to the climate crisis must be intricately entwined and mutually reflective. The
argument flowing from that positioning is that nothing short of a fundamental reimagining of our
relationships within the world, and thus the social, legal, political, and economic structures those
relational understandings condition, is required.

As opposed to pan-Indigenous abstractions, I have argued that close attention to the
specificities of distinct Indigenous legal orders is necessary. At the outset I could not assume
readers would have any understanding of WSANEC law, nor even that we would share the same
premises about law and how it operates. As such, it has been important to ground this discussion

in ways that seek to relate and understand WSANEC law, on its own terms. Part I of this
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dissertation was devoted to that purpose, beginning with who I am, where I come from, how I
have been taught, and what all of that means in terms of shaping the contributions I share and
perspectives and groundings I bring to this work. A significant theme emerging through that
discussion is the importance of place and the ways in which WSANEC law flows from a
relational and place-based ontology. My theorization of WSANEC stories and my discussion and
illustration of land and place-based pedagogy not only shed light on additional elements and
applications of WSANEC law, but furthered my emphasis on the importance of place in
WSANEC law and thought.

Despite my emphasis on the importance of place within the WSANEC legal order, I have
also maintained that in foregrounding place we quickly run into the conundrum that place is
always entangled in relational dynamics that expand quickly beyond the local and immediate.
The principal relational dynamics that I have been concerned with in this work relate to those of
settler colonialism and global climate crisis. Therefore, while writing from a position grounded
in WSANEC law and protocol, I have invited engagement with other sources, namely critical
Indigenous studies and Marxist political ecology, as a way to help understand and engage with
the entanglements of WSANEC law revitalization with ongoing settler colonialism and climate
crisis. Chapter Four, in particular, offered an in-depth theorization of these entanglements
through a focused look at climate crisis and a diagnosis of what has brought us to this troubling
predicament, including specific critiques of capitalism, sovereignty, property relations, and the
logic of a Nature/Society binary underlying each of these concepts. These connections and
critiques were given greater specificity through their application to two case studies, one around
land dispossession and EEL,TOS, and the other around jurisdictional dispossession of ocean
territory.

Perhaps the main implication flowing from my theorization around Indigenous law
revitalization, settler colonialism, and climate crisis, is the extent of change seemingly required
to meaningfully respond to these challenges. I argue that climate crisis and a sober accounting of
the context in which the resurgence of WSANEC law is occurring prompts us to question the
very foundations of Canadian constitutionalism, and indeed, our most basic ideologies and
conceptualizations of our place and relationships within the world. I also argue that enactments
of Indigenous law and jurisdiction that resist the dispossession created through settler

colonialism can also function to create important barriers to penetration by capitalism, and thus
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combat climate crisis. Combating climate crisis is vital because climate crisis is, in itself, also a
form of dispossession in the sense that it is a “slow violence of losing the capacity to exercise
care” for our homelands. That is, it is a “theft of the ability to act and govern when our
homelands are damaged” by such diffuse (spatial and temporal) harms.

In working toward the revitalization of WSANEC law, much of this project has involved
providing a diagnosis of the predicaments we find ourselves in while undertaking that
revitalization, and a theoretical orientation for forging a path forward. I have alluded to what all
of this means moving forward, including near the end of Chapter Four and Part Il when I stated
that: “We need to find ways in which we can have economic relations not rooted in exploitation;
that don’t view nature as external; where resources are not extracted for the profit of others, from
elsewhere. In creating these alternatives we can look to Indigenous laws, governance, and ways
of being. It is not enough to simply insert Indigenous content into an otherwise unacceptable
framework. In addition to being anti-capitalist we also need a healthy dose of
countersovereignty.”4%

The main question that remains, and admittedly the hardest to answer, is what does this look
like on the ground and how do we get there? I recognize that there is no single answer to this
question. For one, it will be a product of ground up relationships and thus not predetermined.
Secondly, given the diversity of places, Indigenous legal orders, and contexts, within Canada and
around the globe, there is a significant degree of difference in building this movement. In terms
of WSANEC territory, as one example of how this might happen, I noted at the outset that this is
the more specific inquiry of my next research project. I can, however, provide very preliminary

indications of where inspiration may lay.

2. The 13 WSANEC Moons

Building on the theories and methodologies developed in this dissertation, I will look next to
applying these in broader and more in-depth studies relating to WSANEC territory and
economies. Specifically, I will examine the 13 Moons of the WSANEC year, and what the
revitalization of that mode of governance might entail. Traditional WSANEC life was based

around the 13 Moons, which as mentioned, uses indicator species and close connection with the

1405 Such a claim is consistent with Mann &Wainwright, Climate Leviathan at 15 who say that “only a theory capable of radically examining capitalism and sovereignty holds

any hope of orienting us today.”
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cycle of seasons to guide social, economic, legal, and spiritual activities. As WSANEC peoples,
we share these Moons with the more-than-human world. At its foundation, this system of
governance does not hinge on a troubling binary between Nature and Society, but rather, on deep
relationality. Examining the 13 Moons of the WSANEC year is not about a return to the past, but
rather, is a project embarking on an inquiry into what an Indigenous, anti-colonial, and anti-
capitalist economy might look like in a rapidly warming world? What lessons might the
revitalization of the 13 Moons governance structure hold in envisioning decolonized futures, and
futures that might mitigate against at least the starkest impacts of climate change in a just
manner? Such an inquiry is relevant to WSANEC and other Indigenous peoples, but also to all
human and more-than-human beings on Earth.

In undertaking this project I will also draw inspiration from other work on Indigenous
economies, Indigenous climate action initiatives, Indigenous resurgence practices, Indigenous
food systems restoration, and other types of climate justice initiatives. Taken together, I hope to
give a more in-depth answer to how might we create a roadmap and call to action for the
cultivation of subjectivities and the creation of deep structural change that might represent an
anti-colonial and anti-capitalist alternative to the status quo?

The 13 Moons, as an analytical lens, offers simultaneously both a micro and a macro
perspective. In a very tangible way, the 13 Moons are local and place-based. Following the cycle
of seasons, the 13 Moons governance structure brings WSANEC people to certain places, to
carry out certain activities, and at certain times. Understanding that our creation stories are often
tied directly to particular places and place-names, what teachings are present at these places, and
during these seasons? Such an inquiry gives us insight into WSANEC law and life. However, we
must also remember that place, just like people and seasons, are dynamic and ever changing
from one to the next, and from year to year. We cannot, therefore, fully conceptualize and
envision the 13 Moons as a singular circle, but rather, as concentric circles. In that sense, what
can we understand about the dynamism of place, and place within climate change, both now and
into the future? We can use the 13 Moons to also reach out beyond the local, and to think of the
macro. In fact, the 13 Moons can also offer opportunities to layer in broader philosophical and
existential questions, as well.

For example, we can briefly consider one of the WSANEC Moons, SIS,ET (The Elder
Moon). SIS,ET might be thought of as either the last, or the first, Moon of the WSANEC year.
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After all, where does a circle start? During this time of year the days are short, the weather is
cold and less predictable, and more time is spent indoors and at winter villages. At the same
time, SIS,ET is the most important time of year for winter ceremonies, and spiritual and cultural
activities. Stories, as a tool for teaching and relating WSANEC laws about the right way to live,
are also told during this time by elders to children and the young. The Moon following SIS,ET is
NINENE (Moon of the Child). NINENE is a Moon that signifies a change, or being reborn — as
nature begins to be each year after the Moon of SIS,ET. More can be said, but in our context, and
as a peoples, what Moon are we in? Are we the elders or the children in this description? Or,
perhaps, both? Are we in our final moon, or are we able to draw wisdom and learn from climate
change? Can we see what has led us here, and then grow from that? Maybe, then, we are those
children who heard the lessons of our elders about how to live in a good way, and have taken
them to heart? Either way, there is clearly much at stake, and both the elders and the children are
central to this depiction I am offering. It is an image that represents my understanding and
approach to the revitalization of WSANEC law, and the 13 Moons governance structure. That is,
as one of my teachers has said, “the old people are the song, and we are their echo.” We are
shaped by the original voice, and those who came before us, even as we reverberate back based
on our own context and surroundings. Therefore, as I look back to our teachings around the 13
Moons, it should be clear that I am also looking forward to what that means today, what it will

mean for my son, and for other beings yet to come.

3. Closing SDIU,LEL (Prayer)

HiISWKE NECE XAXE FITEE SIAM. HISWKE MEQ ZEN SCZA ALE E TIA TENEW.
HISWKE MEQ TTE SILE C,SE LA,E TTE NOS SPWELLO. TXINET TOLW ALE E TIA
TENEW. T'INET TOLW I, ZENANET TOLW LTELAT E T¥TE [Y, SOL. IYES ETE MEQ

CENs SCA. MEQ CENs LA, TEN E TTE TENEW I, TTE A,LENENE( £TE. MEQ TTE
XAXE FITEE SNANET LTE: EAU,WEL,NEW, SPA,ET, SNAKE, PKOL,S, WSANEC I,

WSA,SENEC I, W,MIETEN 1,YOS. U, MEQ LELANEN SW HALE. MEQ U, NEZILYE
SLI,AAM. I,A MEKT NE SDIU,LEE LA,E TTE XAXE E TIA ANEC. QENT TTE NE
SCALECE, QENT MEQ TTE NE SWELOKE. MEQ OL TTE NE NENNENE I, TFE NE
STOLES I, MEQ TTE STETLCEN, I TTE NE SEA,ELE I, TTE NE SNATWEN I, SNENA,EN.
HISWKE SIAM E TTE S,JESENEC I, MEQ TTE TELETOTELNEW, I, SETEN COLEK I,
TTE SISEC I, MEQ DENO,EN TTE KO, I TFE TEALSE. CEK TTE SCEN,NE I, TTE
SDACEN I MEQ TTE TELETACES. LELANEN SW NECILYE SLI,AAM. MEQ I,ZELEN, I,
QELENSEN I, TTE JESKEN. TW SEEWAE SW TTE SCACEL MEQ U ENINEE.
CANEUEL, I CA ¢ENTOL I, STENIST TOLW E TTE [Y, SOL E TIA ANE(Z. HELIT SW
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XAXE FITEL SIAM EN SCA TTEN SHUCISTENSs I, TFEN SOXHELIL MEQ TTE NE
SCALECE (STOLZEL, 2004).

Thank you high respected one, sacred spirit. Thank you for everything you have made on the
Earth. Thank you for grandmother and grandfather four winds. Take pity on us the ones you left
on this Earth. Take pity on us and help us take a good path on Earth. We are happy for
everything you made on Earth and our homeland. All of our sacred mountains: Mt. Newton,
Bear Hill, Mt. Tolmie, Mt. Douglas, the whole of Saanich and the little Saanich Mountain. All of
you listen, all of your respected spirits. Listen to me respected hono(u)rable ones. Bring my
prayer to the Great Spirit today. Look after my relatives. Look after my brothers, sisters, my
children, my partner, all my nieces and nephews. My in-laws and my brother and sister in-laws
and thank you respected one for the entire showing of things. All of the animals walking in the
hills in the forest, salt water, ocean, and the lakes and all islands. Listen all of my respected ones
all the ones flying, Bald eagle, Golden Eagle. Let there be peace amongst us today. Work
together with one another. And move us forward on a good path today. Let your sacred
teachings and environment laws live. All my relations.

STOLCZEE, 20044

1406 Sampson, Auto-ethnography.
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Appendix I
(NMCAR Zoning. Source: Parks Canada, Discussion Paper at 10-11)'407

Table 2: Proposed marine activities and uses by zone category in NMCAs

et e Limits/Permits/Exceptions

Uses
Access and use by Indigenous peoples of an
NMCA as per their rights will not be subject
- to zone restrictions except for conservation,
Traditional use public health or public safety reasons
determined in consultation with Indigenous
rights holders.
Research and A permit ‘f"‘". be required \r) all zones,
o A and only limited access will be allowed
monitoring N
in zone 1.
Recreational No pem\ts requwrevd.v Limitations may
o 3 apply in cases of visitor safety and
activities .
resource protection.
Commercial A permit will be required for commercial
R . AP
tourism recreational activities in zones 2-4.
Conducted in accordance with Transport
Commercial * Canada'’s legislative and regulatory
shipping framework. Anchoring may be restricted
to ensure bottom protection.
Permit will be required, and conditionally
Permanent .
moorings k allowed depending on nature of proposal
o and its location.

Restricted

Access
Activities and - a 5
Limits/Permits/Exceptions
Uses
Coastal and Permit will be required, and conditionally
in-water allowed depending on nature of proposal
infrastructure and its location.
Conducted in accordance with Fisheries
Recreational N ¢ : -
fishing x Act regulations, including stated limits and
licensing requirements.
Commercial Conducted in accordance with Fisheries
fisheries/harvest: ® Act regulations, including stated limits and
water column licensing requirements.
Commercial Conducted in accordance with Fisheries
fisheries/harvest: ® Act regulations, including stated limits and
bottom contact licensing requirements.
Limited Collection of renewable resources only
collecting (e.g. berries, sea shells). The collection
for personal ® of archaeological and historical artifacts,
or educational including fossils or species at risk
use is prohibited.
| Conducted in accordance with
Recreational ) N ) .
. ® applicable regulations, including stated
hunting - . : .
limits and licensing requirements.
Renewable Permit will be required, and conditionally
x allowed depending on nature of proposal
Energy . y
and its location.
Permit will be required, and conditionally
Aquaculture x allowed depending on nature of proposal
and its location.
) Prohibition following Government of
Commercial .
Sheri Canada decision on recommendations
fisheries/harvest: ® Ny ‘
. from the national advisory panel on MPA
Bottom trawling
standards.
g: alcr)]gatiiisan d ® Prohibition under the Canada National
plorat Mearine Conservation Areas Act.
Exploitation
Minin ® Prohibition under the Canada National
9 Mearine Conservation Areas Act.
Key:
‘/ At the national scale, activity or use is deemed to be consistent with the purpose of the zone, and must
be conducted in accordance with the purpose and objectives of an NMCA
A Conditionally allowed if activity aligns with site-specific objectives, and will depend on nature of proposal
and its location
x Activity is deemed to be inconsistent with the purpose of the zone or the NMCA and will not be allowed.
Notes:
+ Note that some NMCAs may be more restrictive if that is decided upon during the i planning process.
« Activities related to search and rescue, Canadian sovereignty or security will not be restricted by NMCA zoning.
‘The rights of Indigenous peoples are respected in NMCAs. ions or zoning ictions do not apply to rights-based access and use of
NMCAS by Indi peoples, except in ion with Indi rights holders.

1407 Recall that changes are proposed to Zone 3, which would create a “Habitat Protection Zone”. Within that Zone, approval of most access and extractive uses would be

conditional on whether or not they are consistent with broder goals of habitat protection, within specific habitats.
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Appendix 11
(NMCAR Proposed Boundary. Source: Parks Canada, Study Area)'*®

Proposed National Marine Conservation Area Reserve

Gulf Islands National Park Reserve

[ Terrestrial

| Marine Component

Boundaries for the proposed national marine conservation

" area reserve remain subject to refinement and are not to
i final or legal i

Réserve d'Aires marines nationales de conservation
proposée

Réserve de parc national du Canada des lles-Gulf
[ terrestre
- volet marin

Les limites du projet de réserve d'aire marine nationale
- de conservation peuvent encore étre définies et ne
sont donc pas des limites définitives ni légales.

N

A

10

1408 Parks Canada, National Marine Conservation Areas, Study Area, available online at https://www.pc.gc.ca/en/amnc-nmca/cnamnc-cnnmea/dgs-
ssg/~/media/E53B826CD158419481437C93AD0OCOAD7.ashx [Parks Canada, Study Area). Note that excluded areas within the proposed boundary are not coloured.
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Appendix III
(Sanitary Shellfish Closures. Source: Parks Canada, At/as at 48)

2

Proposed Southern Strait of Georgia National Marine Conservation Area Reserve

Sanitary Shellfish Closures

Data Source: Environment Canada,
Environmental Protection Branch

Shellfish Water Quality Protection Program
Sanitary Shellfish Closures, April 16,2009.

Paralytic Shellfish Poisoning (PSP) closures are
seasonal and not shown on this map.

I * E?a;k;da Ezrrfasda Canad.ﬁ

48
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Appendix IV
(Vessel Traffic in Strait of Georgia. Source: Trailmark, Nov. 2018)

Number of Vessels

Low

All Vessel Traffic
2017
High

Includes cargo, fishing, military, other, passenger, pleasure craft/sailing, tanker, and tug/tow vessels

Data sources: Automatic Identification System (AIS) data
made available from MarineCadastre.gov, Bureau of Ocean
Energy Management and National Oceanic  and
Atmospheric Administration (2018).

Methods: AIS point data were converted to vessel tracks
using each vessel’s unique MMSI and recorded date and
time. All tracks for vessels classified as "Not available or
10 ship" were removed

Map created by: Trailmark (Nov 2018) ﬁ
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