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refugee protection. On that same day, the panel rendered its oral decision and reasons. This is

the written version of that oral decision and reasons.
ORAL DECISION AND RE%ASONS

As was stated before the break I am going to be mafking an oral decision on both of your

claims.

These are the reasons for the decision of the Ref‘ugiee Protection Division with respect to

the refugee protection claims made by and .

|
|
: The hearing for these claims was held pursuant to the
Immigration and Refugee Protection Act (A‘Ct)l on March £3, 2004. This was a videoconference
hearing with the claimants in Toronto, Ontario without cof:unsei, and the Presiding Member and

the interpreter were in Vancouver, British Columbia.

Both claimants allege that they are citizens of Ni[exico. They claim to have a well-
founded fear of persecution due to being a member of a !pa.rticular social group, homosexuals,
sexual orientation. In addition, both claimants, I and

claim to be in need of protection because they would be subjected
personally to a risk to their life or cruel and to a risk of unusual treatment or punishment if they
returned to Mexico.

The circumstances of both of the claimants relates to one particular event.
and ' were in an intimate homosexual
relationship. stated he realized he was a bi-sexual at the
young age of 14. Even though he states he still considers himself bisexual he is in a committed

monogamous relationship with the co-claimant, .

describes himself as being a homosexual and he also was aware of his sexual
orientation starting at about age 14. Both claimants stated they had been dating each other while

! Immigration and Refugee Protection Act, $.C. 2001, c. 27.
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living with their own families separately for about one year without their parents’ knowiedge of

the relationship.

In 2001, states that his parents were out of the town for the
weekend but, unfortunately, returned a day early and fou und both and’ in an intimate
embrace. describes his father as being very masculine and macho and he was extremely

upset to find the two young men, the co-claimants, together in intimate circumstances.

s father physically attacked both he and beating them up physically,
attempting to choke them. " states that his mother tried to separate them from the angry
response by s father. This physical confrontation, both claimants state, lasted for
approximately ten minutes. They had a mutual friend, . who lived close by in the same
city and both claimants left directly from s family home to the safety of 's house.
They stayed with for approximately one month before moving to Canada. They did not
leave together. ' left earlier on 2002, and . arrived in Canada

approximately two weeks later.

Both claimants state that if they were to return to Mexico they ‘fear persecution from
s father and possibly his friends who might assist in this physical threat or abuse towards
both claimants.

ANALYSIS

Both claimants were very forthright in théir oral testimony during the hearing. I did not
find that either one of them embellished their responses. They presented themselves in a very
forthright manner, considering that neither claimant had the assistance of a counsel. It was
explained to both claimants prior to the hearing starting that two of the most important
determinative issues in this hearing, as in most refugee protection hearings, was whether they
attempted to find an Internal Flight Alternative (IFA) and whether state protection was avaﬂable
to them.

Both claimants stated that after the incident of being physically attacked by 's father
that they made no attempt to contact the police for protection. Both claimants state that they did
not have confidence in the police in Mexico and they believed that if they had gone to the police
that it was doubtful, because they were homosexuals, that the police would have come to their

rescue and to give them any assistance.
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Both claimants have also testified that if they iivere to return to Mexico and were
physically threatened by 's father or any of his fnends that, yes, they could go to the police
for protection but, again, that they would not have conﬁdjence that the police would give them
any help. :

i
1

Though I appreciate both claimant’s subjective feax?j and their explanations as to why they
were reluctant to go to the police, I, nevertheless, am left ’w1th the Canadian legal jurisprudence
in respect to protection for refugee protection claimants. ¢mﬁim legal jurisprudence in respect

t
to protection states that there is a presumption that the state is capabie of protecting its citizens.
The onus is on the claimant to establish “clear and convincing proof** of the state’s inability to

provide protection.

The claimants have an obligation to approach ithe state for protection unless it is
objectively reasonable for them not to have sought protection from the authorities.

There is extensive country documentary materials’ pertaining to homosexuality in
Mexico that has been distributed through the Immigration and Refugee Protection Division
which shows that in Mexico homosexuality is not a cnmmgl act. I agree with both claimants thaf
there have been extensive documentation of homosexuals not being tolerated by most of the
macho male society of that country and there also have been examples of corrupt police officers

who have extorted money from homosexuais.

However, our country documents on Mexico also reveal that many corrupt police officers

who have extorted money or harassed homosexuals have, in fact, been punished for those acts.

Also, in major cities such as Mexico City and Guadalajara there are several human rights
and advocacy groups to assist homosexuals in making formal complaints, either in respect to
being physically threatened or assaulted or also by being llssaulted or extorted by corrupt police

officers.

In the case before us, neither claimant made. any attempt to seek state protection in
respect to the physical attack on them by ’s father| nor was there any thought by either

2 ~ Canada (Attorney General) v. Ward, [1993] 2 S.CR. 689, 103 D.L.R. (4th), 1, 20 Imum. L.R. (2d) 85.
3 »
Exhibit 4.
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claimant to seek an IFA. Instead of considering moving to a large city such as Mexico City or
Guadalajara where there is more tolerance for homosexuals, as well as stated previously, human
right groups and advocacy groups that could provide assistance, the claimants instead made the
decision, after staying at a friend’s residence for approximately one month, to make their way to
Canada.

They state their friend, who they had stayed with while they were waiting to
prepare to come to Canada, had, in fact, visited Canada previously. It was that

recommended to them that this would be a good sclution to their problem and fear of Israel’s

e 4l s

father. Also, they were advised by that Canada was a country that mainly ireated

homosexuals with dignity and respect.
CONCLUSIONS

So, unfortunately, even though I am accepting that the claimants are homosexual and are
in an intimate, same sex, monogamous relationship, I do not find that they have a well-founded
fear of persecution if they returned to Mexico.

This is because I find that both claimants would have an IFA available to them, and also
there would be an obligation for them to seek protection if they again were in any way threatened
by ’s father.

Also, if they were seriously physically threatened by other individuals due to the fact that
they were perceived to be homosexuals, they would have an obligation to seek protection from
the police. Therefore I have not found either claimants,

~ and. . as requiring protection in Canada due to

there being a risk to their life or risk of cruel and unusual treatment or punishment in Mexico.

I also find that there are no substantial grounds to believe that their removal to Mexico
would subject them personally to a danger of torture; and that concludes my hearing.

“Fred Hitchcock™

Fred Hitchcock

April 2, 2004
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