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ATTACK OF THE MIGRATION INTEGRITY
SPECIALISTS!

INTERDICTION AND THE THREAT TO ASYLUM
BY ANDREW BROWER

‘Qn May 29, 2003, refugee advocates from across Canada and several other countries gather in Ottawa to discuss
the issue of interdiction and to strategize about how to bridge the gap between interdiction and human rights.
This article provides some context for this discussion.

In a recent speech to the Canadian
Bar Association, Immigration Minister
Denis Coderre observed proudly: “In
the past six years, our migration
integrity specialists have stopped
more than 40,000 people with
improper documents before they
boarded planes for North America.”

For readers who, like the author,
were unfamiliar with Ottawa’s latest
euphemism, this statement mightbea
little confusing. Dictionaries define
integrity as “moral uprightness” and
«steadfast adherence to a strict moral

1 Hon. Denis Coderre, “Notes for an Address by the
Honourable Denis Coderre, Minister of Citizenship and
Immigration,” at the Meeting of the Canadian Bar Association,
Montreal, PQ, May 3, 2003. Emphasis added.

or whose specialty it is to ensure
that Canada’s migration program
has integrity would be responsible
for ensuring ethical code.”® One
might therefore expect that officials
that, for example, refugees are
protected, asylum-seekers have
access to status determination
procedures, and children and
families are reunited as quickly as
possible. You would expect their
job description to include reforming
visapolicies to make them fair and
non-discriminatory, and making
certain that no one is ever returned
to persecution or torture.

2 Canadian Oxford Dictionary and American Heritage
Dictionary (3™ ed.), respectively.
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Charles De Gaulle airport in Paris.*

While interdiction may sometimes be presented by
gvernments explicitly as an attempt to restrict access to

eir country by undocumented refugees and asylum-
seekers, it is more often portrayed in humanitarian terms,
as either rescue-at-sea or as part of a broader strategy to
fight smuggling and trafficking in persons. Generally, when
discussing the various forms of unauthorized or irregular
migration, governments admit that they are actually talking
about “mixed flows” of refugees and non-refugees.
Nevertheless, interdiction programs seldom
differentiate between those who need protection and
those who do not. No attempt is made to assess the
individual circumstance of the interdicted person; instead
she or he is painted with the same broad brush of “irregular
migrant” and is sent back.

(Even where a country does provide people who are
interdicted with an opportunity to claim asylum, as with US
maritime interdiction, these opportunities are not provided
to all interdicted persons on an equal basis. Rather, access
to asylum procedures for interdicted travellers depends on
_atheir country of origin, and even where provided the
‘t‘ocedures generally fall far short of the “fair and effective”
standard required by the international community.)

The results can be tragic. As the example of Mr. K
demonstrates, stopping and turning back refugees without
giving them an opportunity to seek asylum may mean
condemning them to continued persecution, including
detention, torture and even death. As a result of
interdiction, lives are ruined, futures destroyed, families
torn apart.

Violations of international law

Interdiction violates basic principles of international law.
By preventing asylum-seekers from seeking and obtaining
protection from persecution, interdiction flies in the face of
the fundamental human right “to seek and enjoy in other

4 In order to avoid its international legal obligation to consider
.Sylum claims from persons arriving at their frontier, France

ame up with the novel idea that the area in the airport where
passengers disembark, and before they are cleared by customs,
is not really part of France but is an “international zone”, and
that therefore France has no obligation under refugee or human
rights law to grant asylum to such persons.

countries asylum from persecution” enshrined in the 1948
Universal Declaration of Human Rights. Sending asylum-
seekers back to their country of origin without examining
their claim is also contrary to the bedrock international
refugee law principle of non-refoulement (the principle
that a country may not return a person to a place where
they would face persecution or torture), guaranteed by
Canada and other parties to the 1951 Convention relating
to the status of refugees, the 1984 Convention Against
Torture and the 1966 International Covenant on Civil and
Political Rights, in addition to regional human rights
treaties.

This principle of non-refoulement is not limited to those
who have been formally recognized as refugees. Instead,
the principle applies to both recognized refugees and
asylum-seekers who have not yet been formally recognized
as refugees. Consequently, if a state elects to deporta
person claiming to be a refugee, it must first satisfy itself
that the person will not face persecution upon their return.
Failure to do so leads to “presumptive refoulement.”

The principle also applies to a situation like that which was
faced by Mr. K, where although not being sent directly to
his country of persecution, he was being sent to a third
country which proceeded to send him to his place of
feared persecution. Thisindirect form of refoulement is
sometimes called “chain refoulement” and is likewise
contrary to international law. >

The US government has argued that the prohibition on
refoulement only applies to expulsion from within a state’s
territory, thus exempting interdiction measures which take
place outside of the country in international waters or
foreign territory. However, while the US Supreme Court
accepted the government’s argument’, the Inter-American
Commission on Human Rights subsequently rejected it,
finding that the prohibition applied equally on the high seas

5 UNHCR, Interception of Asylum-seekers and Refugees: The
International Framework and Recommendations for a
Comprehensive Approach. (EC/50/SC/CRP.17), 9 June 2000, at
22. See also Lauterpacht, E. and D. Bethlehem, The Scope and
Content of the Principle of Non-Refoulement, Geneva: UNHCR,
20 June 2001.

6 Sale v. Haitian Centres Council, Inc., Supreme Court of the
US, No. 92-344, 21 June 1993
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might joint or concurrent international complaints against
states that interdict asylum-seekers without safeguards.
Media advocacy, academic debate, even direct co-
'eration with national policy-makers and
ntergovernmental organizations such as UNHCR and
JOM - all may help to put refugee protection on the
agendas of states, so that interdiction programs are

reformed to include adequate and effective safeguards for
those who need protection.

Andrew Brouwer is a member of the Executive
Commiittee of the Canadian Council for Refugees and
the Sanctuary Network.

SRI LANKA
BY CAROLYN VANDERLIP

(Background: In April 2003, I traveled with a delegation of Canadian women, all members of the Primates World Relief
and Development Fund network, to India and Sri Lanka to meet with and learn from those who have been affected by
the war through disruption, displacement, violence, and poverty.)

The roof is temporary. It shelters the offices of OfERR (the
Organization for Eelam Refugees Rehabilitation) in Chennai,
India. “There is no need for a permanent
roof,” we’re told. “We are going home.”

Such is the determination of the
approximately 65,000 Tamil refugees from
the island of Sri Lanka, currently living in
116 refugee camps in Tamil Nadu, India.
‘nother 75,000 live outside of the camps.

Since 1983, civil war has raged in Sri
Lanka between the government and the
Liberation Tigers of Tamil Eelam.
Atrocities on both sides claimed over
60,000 lives, but it was primarily the
minority Tamil people who were forced to
leave their homeland. Most fled by sea, and
those who survived the harrowing journey
arrived in southern India and sought refuge.

Some of the refugees have been in India for almost two
decades. Young people have been born and raised there.
The Tamils are scattered over a wide area and separated by
refugee camp boundaries. Some have returned to Sri Lanka,
only to be forced to flee again. And yet, they have
maintained a strong sense of community and kept their
vision alive — to return, once and for all, to their homeland.
The signing of a Memorandum of Understanding in
February 2002 and the ensuing peace talks have made the
possibility of return seem all the more real.

. uelled by their dream, the refugees have made remarkable
strides in India. OfERR was formed in 1984 by some of the
first refugees to arrive, with a focus on empowerment — to
help the refugees sustain themselves while in India, and
prepare them to help rebuild their homeland on return.

“Here in India we are one in a billion; at home we are
agents of change who will make a difference,” says Mr.

Chandrahassen, the President of
. OfERR. His organization has worked
with the Indian government to ensure
that every refugee child can attend
' school. In addition, a number of
| university spaces are reserved for Sri
Lankan students.

Refugee volunteers have been
recruited in the camps and trained as
' health care workers and counselors.
| Income generation programs teach
trades such as tailoring and masonry.
Nutritional training has improved the
health of pregnant women, lactating
' mothers, and children. A model farm
provides agricultural training and takes
“reduce, reuse, recycle” to new
heights. Chicken droppings are purified and used as manure
for the grass, which is used to feed the cows, which
produce bio-gas for cooking. Realizing that the land
available to them in Sri Lanka will be limited, these methods
realistically prepare the refugees to fend for themselves
after they return.

But what awaits the refugees? An island paradise, wracked
by twenty years of war and destruction. The numbers of
displaced people within Sri Lanka — estimated at around
800,000 — make the number of refugees in India seem small
in comparison. Many of the displaced live in “Welfare
Centers” — a misleading term if the center we visited is
typical. Families, regardless of size, are housed in rows of
10 x 10 rooms with asbestos sheet roofing and metal walls
that don’t reach all the way to the ceiling. There are no
facilities, and daily lineups for water and dry rations. The
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It appears the Minister is now trying to avoid implementing are at stake in this process. Please use the letter below as
this important part of the new Act. This would be a grave a model to write to Mr. Coderre.
injustice to those refugees who are wrongly denied refugee
status, since the consequences of such a mistake can be so
ave. We must make the Minister see that people's lives

(The following letter is adapted from one by the Refugees & Migration Program of KAIROS, who recently had a campaign of
collecting letters to deliver to the Minister.

For more information about KAIROS visit their website at www.kairoscanada.org )

Date:

Hon. Denis Coderre, PC, MP
Minister of Citizenship and Immigration
Ottawa, ON K1A 1L1

Dear Mr. Coderre:
Re: A Meaningful Appeal for Refugees

| am writing regarding your decision to delay implementation of the much-overdue right of appeal for refugees
provided for in the new Immigration and Refugee Protection Act. | strongly urge you to implement the right of
appeal as soon as possible, for the following reasons.

The lack of an appeal in Canada’s refugee determination system has been consistently identified by Canadian
refugee rights groups as a serious flaw in the system that puts refugees at risk. Both the United Nations High
Commissioner for Refugees (UNHCR) and the Inter-American Commission on Human Rights have criticized
Canada for its failure to fulfill its international legal obligations to provide refused refugee claimants with a merits-

‘ased review.

Your decision to delay implementation of the appeal is even more disturbing in light of the reduction in the new Ac
of the number of decision-makers at a refugee hearing from two to one. In addition, the fact that a refugee
claimant can now make only one claim in his/her lifetime makes it almost impossible for mistakes to be

corrected. The only other remedies available are too narrow and restrictive to serve as real remedies for wrong
decisions. The Federal Court is allowed to intervene only in extreme circumstances that involve a serious breach
of law, whereas a refused refugee can only submit new evidence as part of the Pre-removal Risk Assessment.
Taken together, these measures create an unfair situation for people seeking protection in Canada.

| fear for those refugees who are denied protection in Canada by a single decision-maker without the right of
appeal. Decision-making in the area of refugee determination is difficult and errors are inevitable. The right to
appeal a negative decision is essential for individuals who, if denied protection, would face human rights abuses
such as torture, or even death, in their homelands.

| understand that in May 2002 you publicly stated that you will have an appeal system in place in one
year’s time and you reiterated that promise in response to a question in the House of Commons on
June 6, 2002. | ask that you follow through on your commitment and inform me when the appeal will be
implemented. e

Sincerely,

NAME

@ M. CODERRE - LA SECTION D’APPEL DES REFUGIES EST REQUISE!

La Loi sur'immigration etla protection des réfugiés est entrée en vigueur en juin dernier et allait finalement doter les
demandeurs du statut de réfugié au Canada de ce quileur avait été refusé depuis longtemps : une procédure d’appel
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TRAPPED BY THE LEGACY OF SEPT. 11

OTTAWA CITIZEN
MARCH 19, 2003

BY BILL FRELICK AND PATRICK GIANTONIO

Canada should suspend its new refugee agreement with the U.S. until it's sure people won't face persecution

if deported.

Recently, Jalil, a Pakistani
man with a wife and seven
children in tow, tried to seek
asylum in Canada, but
Citizenship and Immigration
turned him away at the
Lacolle, Que./Champlain,
New York border crossing.
After being "directed back,"
the U.S. Immigration and
Naturalization Service (INS)
detained Jalil and his two
eldest sons. "They can throw
me into the sea before =
sending me back to
Pakistan," he told us. A
trade union activist, Jalil had
been detained several times
in his native Pakistan before fleeing to the United States.
He fears that he would be jailed, or worse, upon return.
Jalil arrived in the United States four years ago with a valid
tourist visa, and has been seeking an employment-based
visa. His mistake, in retrospect, was not to apply for
asylum during his first year in the United States. "I thought,"
he said, "that we would only have to stay a short time and
the situation athome would calm down." It never did. A
harsh U.S. immigration law passed in 1996 renders those
who did not file their asylum applications within the first
year of arrival in the United States ineligible to apply for
asylum.

Jalil might have remained in an INS backlog, except that
he feared being swept up in a recent U.S. dragnet that
requires visiting men from predominantly Muslim countries
(and North Korea) to report to the INS for "special

a registration.” He felt that his only way to avoid deportation

L

o Pakistan would be to seek asylum in Canada. But, for
the first time, Canada is closing its doors.

¥ In December, Canada
’ signed a "safe third country"
agreement with the United
States that, with a few
exceptions, requires asylum-
seekers to apply for asylum
in the country of first-entry.
No doubt Canadians saw
this as a fair arrangement,
and assumed that those not
allowed to apply for asylum
in Canada would be
permitted to seek asylum in
the United States. What the
Canadians did not consider,
however, was that genuine
refugees might be precluded
from seeking asylum in the
U.S. because they didn't file their claims in the first year
after arrival. Refugees often do not apply for asylum right
away. Having fled the trauma of war or persecution, they
are often frightened and disoriented and need time to settle
into their new surroundings before gathering the strength,
language ability and courage to present themselves to the
authorities. For fear of implicating family or associates still
in the home country, they may also be reluctant to identify
themselves openly as refugees, preferring other routes to
regularizing their immigration status. Also, unlike Canada,
the United States denies work authorization to asylum-
seekers for the first six months while their claims are
pending, and does not provide government funding for
legal representation. Consequently, it is often not possible
to prepare an asylum case in the first year.

Because the INS is not yet ready to implement the
agreement, foreigners crossing from the United States are
still, theoretically, eligible to apply for asylum in Canada. In
practice, however, Citizenship and Immigration has been
giving them an appointment date and has directed them
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, .responsible, but which deeply affect her
and her human surroundings. Her

about ninety participants who grapple with the same issues,
yet all too often in isolation from each other. They were
academics, settlement workers, refugee women, activists,
policy makers, students. They came from Britain, the
United States and Canada. Sharing the same space over
the three days, having all meals and nutrition breaks
together facilitated interaction.

Madeleine Gagnon, Quebec poet and writer, was the
keynote speaker on the first day. She spoke in a very
thought provoking manner about the genesis of her highly
acclaimed book Les femmes et la guerre, the gendered
aspect of violence and the ethical and aesthetic challenges
awriter is faced with on a sensitive subject such as refugee
women.

What did we learn?

To paraphrase French feminist Simone
de Beauvoir we recognized that “One
is not born a Refugee Woman, one
becomes arefugee woman.” A refugee
woman is a “normal” everyday person
who finds herself in abnormal
circumstances for which she is not

identity is constructed through various
processes and agencies. It is formed
and transformed through a relational
process, and- it is influenced by the
historical and political contextand the
location in which she finds herself. Her
identity is not only fluid, but complex: it
is multilayered and multifaceted, it
shifts with life experience. As one
participant identified herself, arefugee
woman can be at once a refugee, a
mother, a citizen, a single woman, the
daughter of a genitally-mutilated
mother, a counsellor, a former citizen from a former
colony, each facet being part of her identity and affecting
her life.
The refugee situation can also create new opportunities for
reclaiming identity and agency: women can challenge the
patriarchal constructions of themselves, (re)create agency
hen they organize themselves in refugee camps or in the
diaspora, and even become role models. Women have to
peel off the layers of protective defences imposed by

social norms and survival needs, uncover the narratives
that need to be told, and rediscover their own strength
and resourcefulness.

Refugee Womenneed to reconstruct their history, reclaim
their personal and collective memory. They have to be
informed, and included at all levels of decision-making.
They are resilient, coping social agents, but they are also
individuals who experience unusually stressful situation:

Recommendations and actions

Many suggestions were offered to recreate agency in
research and in service providing organisations. These
included research which is interdisciplinary, collaborative
and involves listening to the many voices and narratives by
Refugee Women; it involves
listening to their silences heavy
with meaning, and exploring
different interpretations which
emphasize differences.
Student papers on how to
enhance education and
include/create scholarship with
and on  refugee women
suggested that education be
transformed to include courses
on Refugee Women, and new
knowledge should be
disseminated through new
courses, degrees and activities; it
should be sought through
community research and co-op
placements with refugee
organisations.

International agencies and
service providing agencies
should continue to advocate for
gender-sensitive application of
refugee law and procedures.
Domestic violence should be considered as a form of
gender persecution. Refugee and returnee women not only
must be ensured safety and have equal access to
humanitarian assistance, but must be involved in the
development of aid programs and policies affecting them.
Refugee women should be able to choose whether they
wish to return and when. They should be registered in their
ownright, as adequate registration is a prerequisite for the
legal and physical protection of refugees. Refugee Women
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CCR office, has prepared monthly newsletters on detention
which she has posted to the listserve.

ISSUES

Issues of concern tend to vary according to region, but they
include long term detention; lack of due process; high
barriers to satisfy CIC re identity; detention of children,
pregnant women, and/or those with mental and physical
health problems; conditions in provincial jails; and lack of an
independent complaint mechanism.

The CCR is currently collecting input from members on the
scope of complaints expressed by detainees and their
advocates, and what a meaningful complaint process would
look like.

STATISTICS

Citizenship and Immigration Canada agreed to provide the
CCR with statistics of how many people they are holding in
detention and where.  These are posted to the CCR
website at:
http://www.web.net/~ccr/detentionstatscurrent.html. The
latest available at the time of publication were for March 27
and are included in a pie chart below. (Note that CIC
recently informed the CCR that the current format in which
they have been providing statistics on detention will no
longer be available, but they are developing a new method
of sharing statistics that should be ready by the end of
May.)

WORKSHOP
The Detention Network will be hosting a workshop on

detention at the CCR Consultation on Friday, May 30 in
Ottawa, Ontario. The aim is to provide participants with
knowledge of international and domestic law relating to
detention, and to have a discussion to decide which issues
we want to work on over the coming period, and to generate
ideas as to possible solutions. Everyone is invited.

REGIONAL MEETINGS

The Network recognizes that detention occurs at the local
level, and therefore issues of concern are often dependent
on the local context (i.e. the CIC office, whether in a
detention centre vs. a jail, the rate of incarceration etc.) So
we encourage members at the local, or regional, level to
work together, and identify any issues that need national
coordination and advocacy (calling for a national detention
policy, for example.)

Further to this strategy, NGOs in southern Ontario and the
UNHCR have begun to meet bi-monthly on detention. A
first meeting in Toronto on 15 April, 2003, was well
attended, and information and ideas were shared as to how
to address the problems of immigration detainees in
provincial jails, among other issues. Recommendations that
came out of that meeting are to be posted to the Detention
Network listserve. The next meeting is scheduled for 17
June at 10 a.m.

519 is the average # of people detained by Citizenship and
Immigration Canada from January thruough March 2003 -
for distribution see pie graph below.

Distribution of Detainees in the Provinces - Average Percentages from Jan through Mar 2003

OBC&Yuk | Atlantic

O Prs&Ters 9% 0%
3% 1

m Ontario
67%

Quebec
21%

Quebec
@ Ontario
O Prs&Ters
OBCA&Yuk
| Atlantic

13




the licensing/certification of professional immigration
consultants who are already in practice.
RECOMMENDATION 36. The Committee recommends
that Citizenship and Immigration Canada and the
Immigration and Refugee Board ensure widespread
availability of accurate information about the regulation of
immigration consultants by means of reviewing all
information materials currently in use, developing new
materials as required, and educating appropriate personnel.
The Committee also recommends that accessibility be
ensured by providing information through a series of
meetings and the location of information/orientation officers
both in Canada and overseas.
RECOMMENDATION 37. The Committee
recommends that the regulatory body develop an ongoing
program of outreach, information and orientation; and that
it develop a mechanism for regular communication and
interaction with lawyers’ associations, Citizenship and
Immigration Canada, the Immigration and Refugee Board,
the RCMP and other appropriate agencies, in particular
those in the education and justice sectors.

B. Membership

The Committee comprises 14 members from a variety of
professional backgrounds in the immigration field. They are
listed below.

Co-chairs:

Ms. Rivka Augenfeld, President of the Table de concertation des
organismes au service des personnes réfugiées et
immigrantes

Mr. Benjamin J. Trister, Chair of the Coalition for a Secure and
Trade-Efficient Border's Security and Immigration Committee
and a Past Chair of the Canadian Bar Association's National
Citizenship and Immigration Law Section

Members: V’
Ms. Sharryn J. Aiken, Assistant Professor, Faculty of La

Queen’s University, and a past president of the Canadian
Council for Refugees

Mr. Patrice M. Brunet, Lawyer and Associate of Brunet Lawyers,
Montréal, Quebec

Mr. Ramesh Kumar Dheer, Immigration Practitioner and
National President, International Association of Immigration

Practitioners

Mr. Stephen Green, past Chair, Citizenship and  Immigration
Section of the Canadian Bar Association Ontario

Mr. Frank Marrocco, co-author of the Annotated Immigration Act
and Citizenship Act

Ms. Christiane Ouimet, Executive Director, Immigration and
Refugee Board

Mr. Charles Pley, Immigration Lawyer; former Visa Officer; Chair,
College of Immigration Practitioners; and past President of the
Organization of Professional Immigration Consultants

Ms. Nadja Pollaert, Coordinator, Committee to Aid Refugees
Mr. John Ryan, Immigration Practitioner, former Senior
Immigration Officer, and immediate past President, Association
of Immigration Counsel of Canada

Ms. Jill Sparling, Immigration Practitioner and former
Immigration Officer, President of the Organization of
Professional Immigration Consultants

Mr. Lawrence Woo, Chairman, United Chinese Community
Enrichment Services Society

[Mr. Francisco Rico-Martinez, Co-Director, FCJ Hamilton Hous
Refugee Project, resigned from the Committee on March 2
2003.]

Please note: If you received an outdated Refugee Update in February, 2003, please let me know at:

feihamilton@on.aibn.com Attn: Lois Anne Bordowitz.
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