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ABSTRACT

In the five case studies, we examine how Israel, as a collection of individuated interests given
expression in the form a state, is in a dialectic of recognition with the Nagab Bedouin community.
Recognition happens on a few registers. Palestinians from the Nagab seek recognition for their
particular identity and lifeways. They seek legal recognition for their living spaces. And they seek
these things from the Israeli state, the sovereign. But the struggle for recognition from the
sovereign is fraught, particularly in settler colonial situations like this one, in part because it pivots
around a particular identity for which autonomy or freedom is sought. Identities in law tend to be,

after all, static, constrictive and generalizing.

The five case studies concern a land ownership case, a crop-spraying case, the eviction of Bedouin
from Umm al-Hieran, discriminatory land allocation in the Wine Path Plan case and the vaccinations
case. Four of the five case studies concern land, which speaks to the centrality of land in the
dialectic between Naqab Palestinian Bedouin citizens and the Israeli state. The dissertation is
principally informed by the theoretical frameworks of critical race theory, postcolonial theory and
feminist theory, but is at the same time theoretically and methodologially eclectic, and beyond just
using theory to validate phenomena, this dissertation attempts to understand why phenomena
come to be phenomena - whether it be ‘Bedouin’ as identity or the organized, legal struggle for

recognition - what makes these phenomena identifiable, stable states of being?

After aggregating the individual conclusions to the case studies, the dissertation finally posits the
question, how might we imagine freedom for the Nagab Bedouin community given that their social

justice struggle continues to be confined to a particular identity?
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Introduction

“We stopped being ‘Bedouin’ a long time ago”.

These were the words spoken to me by a prominent human rights lawyer, Morad al-Sane’, when [
first set out to conduct fieldwork in the Naqab and was asking about his tribal affiliation. My initial
inquiry for the dissertation was to ask how law, in its entanglements with Palestinian Naqab

‘Bedouin’ society, shapes, constructs and is the site of contestation for ideologies and identities.

Morad’s words were jarring, and they haunted me for years. How could the subject of my inquiry,
‘Bedouin’ from the Naqab, be said (by someone I had identified as the same) to not exist, or at least
to no longer be relevant to the task [ had assigned it? What did that mean for the assumptions,
hypotheses and research that were built around the term, ‘Bedouin’? I will attempt at an initial
deconstruction of the dilemma in this Introduction, and then in a more thoroughgoing way over the

length of the dissertation’s six chapters.

The reality in the Naqab could quite summarily be concluded as being a legal battle between
Bedouin and the State over rights to land use, possession and ownership following the
establishment of the State of Israel in 1948. So, if we take our cue from most contemporary
scholarship on the Nagab Bedouin, we could set the frame for our discussion around the fact that
one hundred thousand Arab Bedouin live in some three dozen villages that are not recognized by
the state (even though they existed prior to the establishment of the state in 1948) where they are
denied basic amenities such as water, electricity, adequate educational and medical services.
Another one hundred thousand live in development towns that are recognized by the state but are
among the poorest recognized localities in all of the country. As the state seeks to assert its
sovereignty over the land that it has colonized, it ought to displace the natives that existed there
prior, hence the attempts to transfer and concentrate them from their unrecognized zones of

habitation to the recognized ones.

We could then cite the Planning and Building Law of 1965 as the legal basis for why homes are
routinely demolished, particularly in the three dozen unrecognized villages, or look at more recent
legal maneuvers in the Prawer Plan to regulate Bedouin settlement in the Nagab. We could look
back to Ottoman and Mandatory legislation and case law to establish certain prescriptive or

ownership rights in the present under Israeli law. We could also attempt to chiefly frame the



dilemma as one stemming from property law specifically informed by the logic of settler
colonialism and draw analogies with other settler colonial societies like Australia and Canada.
These evaluations, and solutions, would be the crux of the story to tell if a strictly jurisprudential
analysis is adopted. However, as critical legal studies (CLS) scholar Roberto Unger clarifies for us,
legal rules and principles do not appear out of nowhere, rather they are created in a specific
historical context at a specific historical moment.! For this reason, the specific contexts and
arrangements that critical legal studies, feminist theory and critical race theory alert us to, are

summoned in every legal case study [ analyse.

What this dissertation attempts

What this dissertation attempts to do is go beyond the typical scholarship on the ‘Nagab Bedouin’
subject, which has largely been descriptive, stating the legal or political arguments as they appear,
and mostly failing to show the subject’s intersections with, and enfolding within, other theoretical

streams.?

That said, in calling on other theoretical perspectives, this dissertation does not limit itself to
describing the way law aligns or ‘makes’ citizen subjects of the Bedouin. And while it does “analyze
how settler colonial legality appears when encountered from their lives”, 3 meaning it is as much
about the subjects themselves - their lifeways and affective investments - as it is a commentary on
the modalities of and the operational rationales for settler colonial law, it is not just about settler
colonial law. The dissertation does not simply posit that constellations of forces and moving power
bases are at play in the settler colonial encounter, as (post)colonial theory would insist. Rather,
what it attempts to do is look at how and why phenomena come to be phenomena - whether it be
‘Bedouin’ as population category or identity, ‘vaccination compliance’ as practice and ideal, or the
organized legal struggle for recognition by the Bedouin community - what makes these phenomena

identifiable, stable states of being?

Specifically, this dissertation looks at precarity, agency and performativity in the milieu of race,

class, citizenship, security and health. Four of the five case studies concern land, which although

! Roberto Mangabeira Unger, The Critical Legal Studies Movement (Cambridge, Mass.: Harvard University Press,
1986)

2 See Ahmad Amara, Ismael Abu-Saad, and Oren Yiftachel (eds.), Indigenous (In)Justice: Human Rights Law and
Bedouin Arabs in the Nagab/Negev (Cambridge, MA: Harvard University Press, 2013)

3 Elizabeth A. Povinelli, Geontologies: A Requiem to Late Liberalism (Durham & London: Duke University Press,
2016) at 23.



may not be their primary preoccupation, are nevertheless informed by issues around land - its
ownership, the agricultural use and possession of - and also the dispossession, destruction and
eviction from land. The fact that the majority of the case studies are, to varying degrees, embedded
in the scene of contestations over land, speaks to the centrality of land in the dialectic between

Naqab Palestinian Bedouin citizens and the Israeli state.

The five case studies open with vignettes of individuals embedded in a particular legal dilemma.
They are not ethnographic explorations, per se, if only because they take a shorter form. The
vignettes tease out perceptions, behaviours and affective investments in situations and events
directly related to the particular case, and the constellation of situations that we can identify as

making Bedouin lifeways.

On Theory

Clinton Bailey, a leading ethnographer on Bedouin culture in the Naqab and Sinai, writes that until
the nineteenth century, Bedouin were as dependant on reading the stars for predicting the weather,
travel, and animal husbandry, as their ancestors were several generations ago in the Arabian
Peninsula.#  would like to draw in this metaphor of star-gazing to illustrate for the reader how I
recommend they approach the dissertation, specifically with regard to how the different theories,
or constellations, coalesce as they lead up to the final, and concluding discussion on recognition, our

Polaris (al-Jidi, in Arabic), or north star.

The dissertation is methodologically eclectic. | take my cue from Duncan Kennedy’s own method in
Critique of Adjudication’ in that [ draw in different theories - chiefly critical race theory,
postcolonial theory and feminist theory, and methods - such as technical legal analysis,
jurisprudence and deconstruction - because no one theory or method can claim to represent the
subject of my inquiry — Nagab Bedouin in Israeli law. All these theories and methods have been
subject to critique and to claim that a theory or set of theories can accurately represent the subject
would be false because it would conflate representation with ‘truth’. What I've chosen to do in star-
mapping this dissertation is to mull on particular theoretical streams when traversing a particular

constellation. Therefore, | appropriate spatial theory in the chapter on the Wine Path Plan because

4 Clinton Bailey, “Bedouin Star-Lore in Sinai and the Negev” (1974) 37:3 Bulletin of the School of Oriental and
African Studies (University of London) 580-596
5 Duncan Kennedy, 4 Critique of Adjudication: fin de siécle (Cambridge, Massachusetts; London, England: Harvard
University Press, 1997).
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spatiality is at the crux of the legal discussion. Yet, spatial theory is ensconced in the chief theories
that guide this dissertation — CRT, PCT and feminist theory. Similarly, digging deeper into the legal
decision in the Abu Mdeghem crop-spraying case, we see that violence is not just what is
represented as violence, but that which escapes representation as well, and this is where the
phenomenon of structural violence becomes so relevant. Yet, the concept of structural violence
furthers the discussion and reveals further sides to the main theoretical frames. It is hoped that in
moving from one chapter to the next, the reader is able to understand deeper dimensions of what it
means to be Bedouin in Israeli law, towards the concluding discussion on what it means to be
‘recognized’ as the same. Each chapter, and its eclectic theories and methods, attempts to guide that

journey.

So, back to star-gazing. If Polaris is our north-star, the concluding chapter on recognition, then
Canopus (Suhayl, in Arabic) comes to stand in for security, as that which orients the reader to the
south, is always looming and attempting to hide like the spectre of security.6 Thurayya, or Pleiades,
as a star that signifies what is to come,” could be taken to represent ‘affect’, the circulation of
emotions always implicit to a situation but not necessarily knowable or nameable. And just as when
stars are juxtaposed to one another, when concepts or theories intersect, a different reading is
possible than when stars or concepts/theories are read alone. So, for example, when Sirius hangs
over Canopus, which happens in late February because they are on the same meridien, the Bedouin
know that spring is about to rear its head.8 Similarly, how does security’s intersections with
liberty/liberalism or equality tell us something more about security? If concepts or phenomena are
stars, then theories can be the constellations, and both stars and constellations help us traverse the

different chapters in our journey to Polaris, or a conclusion on recognition.

Identity, Racialization and Constructs

So what does ‘Bedouin’ mean, anyway? Why was the US-educated lawyer from Laqgiya insistent in

his refusal to carry the label in the way I had deployed it?

® The saying is, “Filan zay nijm as-Suhayl-yitla' wiy'aiwid 'al-adh-dhayl”, meaning “So-and-so is like Canopus; rises
and immediately returns on his tail”. Clinton Bailey, “Bedouin Star-Lore in Sinai and the Negev” (1974) 37:3
Bulletin of the School of Oriental and African Studies (University of London) 580-596 at 583
" Wasm ath- Thurayya, ' the sign of the Pleiades ' or simply al-wasm ' the sign ', is reckoned to last for 75 days from
the end of October and is a sign for the rains that fall in its duration, ibid. at 585
8 Thus the Bedouin traditionally said: “Al-Burbarah, limma tasir li-Suhayl rishi 'Ishi wala hu 'ishi Awwal rabi' wi
akhar ishti”, meaning “When Sirius hangs over Canopus like a bucket-rope At the very beginning of evening 'Tis the
last of winter and the first of spring,”, ibid. at 586.
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The word Bedouin has its origins in the word ‘badiah’, the Arabic word for desert, so that a ‘badawi’
(Arabic for ‘Bedouin’) was a desert dweller. ‘Bedouin’ also signifies a life that is ‘bidai’, meaning
essential and basic, so that the lives Bedouin lived were marked by simplicity. The word Bedouin
has also come to mean those who lived a nomadic/semi-nomadic lifestyle. As a result of these
characterizations, Palestinians from the Nagab were identified, or themselves largely identified, as

‘Bedouin’ prior to the first half of the 20t century.

Since then, however, they have been fully sedentarized. The community no longer undertake
seasonal migrations, while a significant portion live lives with modern amenities outside a typical
desert environment. Accordingly, they live lives that traverse the boundaries of what it means to be
‘Bedouin’. Nevertheless, the term is still deployed, both by those who self-identify as such, and by

the Israeli authorities.

The Israeli legal system consistently refers to the population as ‘Bedouin’. This ascription to a
population of a racial category, its racialization, defines the contours of what this population is (and
what it can be) in the law. Therefore, as the case studies reveal, in ascribing to the population that it
is ‘Bedouin’, taken to mean essentially and naturally ‘nomadic’, the courts make the argument that
the community does not have a tangible connection to the land that would give rise to certain rights

to it.

In the same vein, the court deliberations and decisions frequently mark the Bedouin as a
community always in transition from the traditional to the modern. In defining the Bedouin as such,
the courts simultaneously mark the Israeli state, and its legal and executive arms, as facilitating that
transition to modernity, from the unplanned and unrecognized villages to recognized development

towns.

So, we can see how the naming of the community as ‘Bedouin’ facilitates the nation-building goals of
freeing up the land and demographic reorganization in a settler colonial society. At the same time,
the persistence of the term ‘Bedouin’ can also be attributed to its adoption by the community and

the larger Palestinian population itself.

The self-identification as Bedouin allows the community to ascribe uniqueness and value to their

particular situation, which is different in many (but not all) ways from other Palestinian citizens of
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Israel. It is also an identity that resonates with Orientalist conceptions of the Bedouin - the noble

warrior, the chivalrous, the brave and the hospitable.

As critical theorists have shown us, identity, like race and gender, is a social construct and an
invention of modernity.? As much as Palestinian identity in the earlier twentieth century was a
product of anti-colonial convictions and pragmatic drives for autonomy?? so too Jewish, Israeli

identity was constructed as a homogenizing identity around an essentially very heterogeneous

polity.11

Therefore, minority or indigenous population groups or gender non-normative identities are
marginalized in majority, heteronormative populations. The former are excluded from certain
goods and services and as a result also have slimmer life chances. This means that we cannot end
the conversation at ‘gender/race/[fill in other non-normative identity] is a social construct’. Rather,
we are called to deploy these alternative, non-normative, subaltern identities in a way that Gayatri
Spivak has termed ‘strategic essentialism’. That is, we should act as if essentialism were true for

political expediency and collective action.

One particularly central way of collective organizing for the community has been around the theme

of ‘recognition’.

On recognition

Palestinians from the Naqgab seek recognition for their particular identity and lifeways. They seek
legal recognition for their living spaces. And they seek these things from the Israeli state, the
sovereign. But the struggle for recognition from the sovereign is fraught, particularly in a settler

colonial situation.

% David Theo Goldberg, “Introduction: Racial Subjects,” Racist Culture: Philosophy and the Politics of Meaning
(Oxford: Blackwell, 1993) at 3, Donald S. Moore, Suffering for Territory: Race, Place and Power in Zimbabwe
(London and Durham: Duke University Press, 2006) at 12-15, Stuart Hall, “The West and the Rest” in Stuart Hall
and Bram Gieben (eds.), Formations of Modernity (Cambridge: Polity, 1992) 275-320.

19 Salim Tamari, Jerusalem 1948: The Arab Neighbourhoods and their Fate in the War (Jerusalem: Institute for
Jerusalem Studies, 1999), David Theo Goldberg, The Threat of Race: Reflections of Racial Neoliberalism (Oxford:
Blackwell, 2009) at 106 [Goldberg, The Threat of Race]

" Goldberg, The Threat of Race, ibid. at 113



This dissertation explores the theme of recognition as it springs up in the five case studies and I
explore the dilemmas associated with the dialectic in depth in the final chapter. Specifically, the
discussion around recognition is grounded in Hegel’s treatment of the same, which speaks to

identity, to conflict between competing identities and to the possibilities of mutual recognition.

Briefly stated, then, Hegel’s dialectic of recognition conceptualises how in the process of
recognition, a self-consciousness encounters another self-consciousness. In seeing the second self-
consciousness the first self-consciousness comes out of itself. Self-consciousness sees in the other
its own self, it thereby supersedes the other, becomes equal to itself and subsequently becomes
certain in its being for self. This being for self is the exclusion from itself of everything else, “it is not

attached to any specific existence... it is not attached to life”.12

The dialectic is a critique of social relations of domination and is undertaken in the name of
equality, even though one could read ‘recognition’ as always coming too late, realized after the

effects of domination and subjugation.13

But the dialectic of recognition prompts anxiety when considering Nagab Bedouin. So, for example,
Povinellil* and Markell!> warn that when indigenous or multicultural communities seek recognition
from the sovereign, they also bind themselves into being permanently spatially, temporally and
metaphysically isolated within their racialized enclaves. Charles Taylor cautions that
‘misrecognition’ can cause those subject to it to internalize a depreciatory view of themselves,
chaining themselves with a crippling self-hatred that prevents them from taking advantage of new
opportunities.16 Certainly, as human existence is always a becoming, it is unable to fit, with its
doubts and irritations and moral conundrums, into the fixed legal forms and modern dialectics

prescribed by ‘recognition’.

12 G.W.F. Hegel, Phenomenology of the Spirit, (trans. A.V. Miller) (Oxford: Oxford University Press, 1977) at 113
[Hegel, Phenomenology of Spirit].
13 Patchen Markell, Bound by Recognition (Princeton, N.J.: Princeton University Press, 2003) at 92-95 [Markell,
Bound by Recognition)
14 Elizabeth A. Povinelli, The Cunning of Recognition: Indigenous Alterities and the Making of Australian
Multiculturalism (Durham and London: Duke University Press, 2002) [Povinelli, Cunning of Recognition]
15 Markell, Bound by Recognition, supra note 13
16 Charles Taylor, “The Politics of Recognition” in Amy Gutmann (ed.), Multiculturalism: Examining the Politics of
Recognition (New Jersey: Princeton University Press, 1994) at 25-26
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This dissertation begins with Nuri al-‘Ogbi’s story. Nuri is a social justice activist who is seeking
legal recognition for the ownership of family lands in al-‘Araqib and Zahaligah. In seeking
recognition for the same from the courts, he risks closing for good the final chapter in his life-long
struggle to gain ‘recognition’ should he lose the case. On the flip side, however, he also has his

whole life’s work to gain.

This forces me to pose the question that Lauren Berlant asks in Cruel Optimism, “Why do people
stay attached to conventional good-life fantasies—say, of enduring reciprocity in couples, families,
political systems, institutions, markets, and at work—when the evidence of their instability,
fragility, and dear cost abounds?”17 Similarly, why would the community continue to push for legal
recognition from a settler colonial state, when all branches of government have repeatedly shown

incapacity to really apprehend, make intelligible and recognize Bedouin lifeways?

I, too, evolve

The following chapters were researched and written over nine years. The fieldwork component,
which was a core component of this dissertation, began in September 2010. It involved, among
other things, Hebrew study for half a year, participant observation, interviews, and ethnographic
research around six legal cases in the Naqab, even though in the end I chose to focus on only five.
Each case involved meetings with at least six individual stakeholders in a case (among them Naqab
Bedouin petitioners/respondents, local authorities, community leaders, lawyers, judges,
government officials, students, academics and activists). In addition, I undertook extensive research
at Ben Gurion University - the only institution where a lot of relevant literature on the Naqab
Bedouin is located, and also co-created with a fellow doctoral student an online study group for
students and professors in an attempt to breathe more theory into the research being conducted
around Naqab Bedouin. My fieldwork also included conducting archival research at local archives,
including the IDF (Israel Defence Forces) archives, the latter which [ won’t forget too easily, if only
because one of the guards at the archives remarked to a senior employee that my wife, who is
Palestinian with Israeli citizenship, ought not to be there, because she was Palestinian. My wife had
accompanied me to help with the identification and translation of documents into Hebrew.

Contrary to the guard’s insistence, the IDF archives are open to all Israeli citizens, Palestinian or

17 Lauren Berlant, Cruel Optimism (Durham and London: Duke University Press, 2011) at 2.



otherwise, though in any case, the majority of the archival material remains classified and so not

available to the public.18

Over the length of the dissertation, I lived in the unrecognized Bedouin village of Khirbet al-Hura in
Nuri’s home. I acquired Israeli citizenship and also gave birth to a son, who, too, acquired Israeli
citizenship. [ worked on an Israeli organic farm at the moshav, Kfar Yehoshua, and I even instituted
an online fundraising system for Adalah: The Legal Center for Arab Minority Rights in Israel.19 My
experience over the past decade reveals to me that research projects like this one are indeed chiefly
about the individuals and the larger Naqab Bedouin community and the settler colonial legal
system, but in a way not insignificant, at the same time are also a personal journey, where one’s
situatedness in Israel/Palestine, entangles me in a network of competing ideas, situations, events,
affects and identities, so that I too evolve as the dissertation itself does. Over the span of a decade,
my orientation towards identity, exemplified in the question I posed to Morad about Bedouin tribal
identity, had morphed into something else; something far more circumspect, and particularly in the

context of social justice struggles where identity politics tend to be front and center.

The five case studies

Complexity theory holds that in order to understand reality, we should not work on general
abstraction and attempt to fit that to explain complex social situations or individuals. Rather, we
ought to look at the complexity of relations at the level of the individual and understand the
relational networks that make individuals to have a fuller understanding of what is the subject.20 As

the dissertation progresses, this is what I set out to do for each case study.

Chapter 1 is about Nuri al-‘Ogbi and concerns his ownership claims over five strips of land in al-
‘Araqib and Zahiliqah. In 1948, the State took possession of the lands of Zahiligah and in its place
built Moshav Talmei Bilu for Israeli Jews. In 1956, the state expropriated the lands of al-‘Araqib
under the relevant legal provisions. Nuri’s case is appropriate to launch this dissertation, because I

would like to first sketch Bedouin lifeways, and his work as a social justice activist for all of his

18 Ofer Aderet, “The classified treasure Israel will never fully reveal” Ha aretz (July 7, 2013), online:
https://www.haaretz.com/.premium-the-treasure-israel-will-never-fully-reveal-1.5292067
19 The latter, after all fieldwork research was completed and most of the dissertation, save the final chapter, was
written up.
20 For a helpful account of assemblage and complexity theory, see Nick Srnicek, Assemblage theory, complexity and
contentious politics: The political ontology of Gilles Deleuze, Master's Thesis (unpublished) (London: University of
Western Ontario, 2007) [Srnicek, Assmeblage Theory]
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adult life is an appropriate lens through which to do that. Lifeways refer to ways of being and
organizing in a native community that are both about tangible, recognizable practices as much as
they are about affect, the somehow unknowable and undefinable circulation of emotions that makes
the subject and binds subjects to each other. The chapter grapples with settler colonial legal rules of
evidence, procedure and the court as a site of deliberation for competing native-state narratives,

and what that means for the courts’ ability to apprehend and make intelligible Bedouin lifeways.

The next chapter looks at a crop-spraying case in Bedouin unrecognized villages and dives deeper
into the legal rules, those birthed in that moment of rupture in sovereignty around the years 1947-
1949, that influence the ability of the courts to make Bedouin testimony intelligible. Here we will
unpack the concept of ‘structural violence’, as put forth by Galtung and Farmer,?! and given a
contemporary interpretation in Murdocca’s exploration of the Kashechewan water crisis. Structural
violence is systemic violence by those that belong to a certain social order directed at persons,
preventing them from achieving their potential. However, being structural, the forms of violence
are not recognizable as distinct events that rupture the ordinary flow of life; as a result, the violence
is not often named, and those responsible are not always known. This chapter pursues the question,
‘What does the phenomenon of structural violence mean for legal decisions that are received
positively’? The court ruled to ban the method of aerial spraying of crops. But it did not address the
larger phenomenon of dispossession of the Bedouin community from lands they laid historical
claim to. At the tail-end of the chapter, I undertake a deconstructivist reading of the decision,
inspired by the work of Derrida and Spivak, to imagine how the court could have reached a more

far-reaching decision, possibly one more deserving of the label of ‘a positive decision’.

The third chapter, focused as it is on land, like the chapters before it, is a ripe opening to explore
‘spatial theory’, drawing on Henry Lefebvre and Doreen Massey. Here, I build on the identification
of silences of human suffering (Nuri’s case) and structural violence (the crop-spraying case) in
Israeli adjudication to explore how several other elements of ‘space’ - particularly the ‘social’ and
lived aspects of it - are also silenced and the implications of such silencing for Nagab Bedouins’
interactions with it. This is a chapter that unpacks how forms of Bedouin agency materialize in Atir

and Umm al-Hieran, the sister Bedouin villages threatened with destruction to make way for a

2l Johan Galtung, “Violence, Peace, Peace Research” (1969) Journal of Peace Research 6(3): 167-91, Paul Farmer,
“An Anthropology of Structural Violence”, Sidney W. Mintz Lecture 2001, (2004) Current Anthropology 45(3):
305-25.
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Jewish community and a forest in their place. The findings also push back against the idea that
Bedouins are primarily “suspended in space” as explored by Ronen Shamir, or even just hanging in
the interstices between zoe and bios as seen in Agamben’s work on homo sacer, but rather are in a

dialectic with space, via the Lefebvrian notion of lived space.

The fourth chapter is a deep meditation on liberty and security, and how the two are in fact co-
constituted. Why was Israel’s court generally regarded, particularly during the era of former Chief
Justice Aharon Barak, as an example of legal liberalism? What have the implications of adjudication
on the basis of fundamental principles, as put forth by Barak, meant for Palestinian citizens of
Israel? If both equality and security are deemed by Barak to be fundamental principles, what basic

guarantees to equality do Palestinians enjoy?

It is worth asking why I choose to spend an entire chapter on liberalism, that which has been the
subject of extensive critique by the three principal theoretical streams I employ in this dissertation.
Once more, I take my cue from Duncan Kennedy and the coda he employs for critiquing law.22
Therefore, if the Israeli courts are generally identified as a site for legal liberalism, it makes sense to
identify, as Kennedy proposes, the qualities and characteristics exclusive to Israeli law on one hand
and legal liberalism on the other. Thereafter, in the spirit of chiastic inversion,?3 we attempt to show
the inherent tensions between the two when it comes to the common denominators of
‘accomodating minorities’, ‘recognizing the right to self-determination’, and possibly most crucially,
for our definition of ‘liberty’. Next, we put these distinctions aside to meditate on why these
distinctions persist, despite the identifiable tensions between the two. That is, why does the
phenomenon whereby the Israeli court is identified as a liberal court come to be a stable state of
being, in spite of the inherent contradicitions that we identified via our chiastic inversion? This is
where our principal theories explain what is served when such distinctions escape being named,
and this facilitates our movement further towards drawing conclusions on the phenomenon of

recognition.

The fifth chapter centers around a legal amendment that would cut child allowance payments to

families that did not meet the essential vaccination requirements set by the state. The amendment

22 Duncan Kennedy, “A Semiotics of Critique” (2001) 22 Cardozo Law Review 1147-1189 at 1189
23 In rhetoric, chiasmus is when two or more phrases are presented and then presented again in reverse order to make
a larger point. Derrida’s work in deconstruction employs this method. See ibid.
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threatened to disparately impact Nagab Bedouin families as they had inadequate access to well-
baby clinics where such vaccinations were administered. Being about vaccines and the promotion
of the health of the child and the social body, the case is a rather unique prism through which one
can explore how ‘life’ generally is conceived, lived, made to conform, regulated and biopolitically
governed in the community. Further, it sheds light on how life is made recognizable and how
different forms of recognition manifest. As it deals with the issues of birth, vaccination, life and
medicine, as well as the performativity and agency of Nagab Bedouin mothers, the case is a rather

telling example of ‘assemblage’, the coming together of disparate elements into a unity.

In fact, assemblage theory informs the dissertation as a whole. This is because as we attempt to
aggregate our conclusions in Nuri’s land ownership case, the crop-spraying case, the Umm al-
Hieran evictions, the discriminatory allocation of land in the Wine Path Plan case and the
vaccinations case, assemblage theory allows us to draw in heterogeneous elements - theories,
methods, concepts - into a unity to make conclusions about recognition, which is done in the sixth

and concluding chapter.

The dissertation is not without its conundrums. How do five women in Bir al-Mashash, while bombs
drop around them, come to stand in for Bedouin women'’s approach to vaccinations or
performativity around the same? In the same case, what [ had identified as the most pressing
problem was not similarly diagnosed by the women. The vaccination amendment was not
problematic for the women because it closed down possibilities for different ethical choices (to
vaccinate, vaccinate partially or not to vaccinate), but rather because it threatened to cut off a
crucial lifeline (child allowance) for mothers and their children and to exacerbate an already
arduous life. Would it really matter that the aluminium content may have had a detrimental effect
on their children if at the same time they carried the very real fear that a Gazan-sourced bomb
could seriously injure their children? My own situatedness prevented me from appreciating where
my subject’s energies and affective investments really lay, and [ don’t believe that that is something,

or could be something, fully resolved.

Further, how did my own gravitation towards ‘Nagab Bedouin’ as a subject of study, because [ saw a
community that resembled the community of my birth and childhood, influence my preconceptions
of and inclinations towards that particular identity, or indeed ‘identity’ as a concept? These are just
some of the challenges in the research methodology that I try to work through in the dissertation.

12



Despair. The present moment is marked by despair, and uncertainty for Naqab Bedouin. The
Prawer Plan could be implemented very soon, on a wide scale and with considerable force, thereby
displacing tens of thousands of Nagab Bedouin from their historical lands. Looking further afield,
we see that the Palestinian national movement is in disarray, Israeli settlement expansion in the
West Bank and Jerusalem is continuing apace, most stakeholders have given up on the negotiations
around a two-state solution, while the spectre of a larger regional war, possibly centering around

Syria, continually looms over the heads of all those in Israel /Palestine.

When the faces of racialization, the denial of liberties, both quotidian and fundamental, and the
absence of hope rear their head, the call for ethical relationality doesn’t cease. That is, part of what
we are working through in this dissertation is appreciating a form of ethical relationality ensconced
in Bedouin being within the milieu of Bedouin lifeways. The dissertation concludes with some

suggestions for the same.

The ethical relationality that this dissertation prescribes in the concluding chapter can be found in
Povinelli’s call to “look elsewhere from where we are standing,”?4 not only to sense those similarly
maligned by constellations of power that malign, but also to develop an ethical relationality to the
outside. That is, it is heeding to Spivak’s call to “to unseat oneself to ethically reseat oneself”, it is
the Levinisian “infinite right of the other”, Judith Butler’s “comporting oneself beyond oneself....of
being dispossessed from sovereignty and nation in response to the claims made by those one does
not fully know and did not fully choose”.25 And it is the affective current that we sense when we

perform a particular reading of Palestinian poet, Mahmoud Darwish’s “Passport”, where he writes,

Don’t ask the trees for their names
Don’t ask the valleys who their mother is
From my forehead bursts the sword of light
And from my hand springs the water of the river

All the hearts of the people are my identity?s

24 Elizabeth A. Povinelli, Geontologies: A Requiem to Late Liberalism (Durham & London: Duke University Press,
2016) at 13.
25 Judith Butler, Parting Ways: Jewishness and the Critique of Zionism (Columbia University Press, 2012) at 9
[Butler, Parting Ways]
26 Mahmoud Darwish, “Passport” (undated), online: http://www.adabna.com/diwan/a/1266
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Chapter 1 - The Case Study of Nuri al-‘Ogbi and Bedouin Lifeways

Introduction

Nuri Sliman Mohammad al-‘Ogbi was born on January 20 1942 and grew up with his immediate and
extended family in al-‘Araqib. Nuri is a prominent social justice activist who has dedicated his life to
seeking recognition for his family’s historical use, possession and ownership of lands in al-‘Araqib.
In doing so, Nuri has sought a form of recognition where not only his family’s, but the wider Naqab
Bedouin community’s historical forms of living are respected so that present ways in which they
organize themselves and choose to live can be accorded protection by the state. Because Nuri’s land
claims struggle has spanned a lifetime of over seven decades I think his lens is a fitting one to look
through when exploring the dialectic of recognition between the Israeli sovereign and the Naqgab

Bedouin.

As the somewhat linear history of this chapter sketches, Nuri made three significant returns to al-
‘Araqib to lands he claims are his family’s ancestral property. He also has land ownership claims in
nearby Zahiligah that his father inherited after his grandfather passed away in the summer of 1945

and are also the subject of Nuri’s land ownership case under study.

This chapter is an apt launching point to demonstrate Bedouin lifeways, and how those lifeways are
recognized and apprehended by the Israeli courts. By lifeway I refer to that which is common to
other indigenous cultures, a diverse and “ongoing creative practice that is simultaneously rational,
affective, intentional, and ethical,”?7 a way of organizing in the community that is an alignment of

our metaphysical being - both spiritual and physical - with that of the natural world.28

Glen Sean Coulthard has referred to such indigenous ways of being and organizing as ‘grounded
normativity’, which are “the modalities of Indigenous land-connected practices and longstanding
experiential knowledge that inform and structure our ethical engagements with the world and our

relationships with human and nonhuman others over time”.29

27 John A. Grim, “Introduction” in John A. Grim (ed.), Indigenous Traditions and Ecology: The Interbeing of
Cosmology and Community (Harvard University Press, 2001)
28 For more on the Anishinabeg lifeway, see Winona LaDuke, "Minobimaatisiiwin: The Good Life" (1992) 16(4)
Cultural Survival Quarterly 69-71
2 Glen Sean Coulthard, Red Skin, White Masks: Rejecting the Colonial Politics of Recognition (Minneapolis:
University of Minnesota Press, 2014) at 13
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Being affective, Bedouin lifeways, as much as they can be demarcated and known, are also an
amalgamation of what exists in the intimate. Affect, although often conflated with ‘emotion’, is after
all, not emotion. Unlike emotion, affect is not recognizable, knowable or defined.3° As Kathleen
Stewart writes, affects are surging capacities to affect and be affected in a continual motion of
relations, scenes and emergences. And they happen in impulses, sensations and expectations.3!
How does this obtuse movement of affect in indigenous lifeways influence the ability of the law to
recognize and apprehend all that is in fact at stake in a land claims case? Also, are these fleeting
currents of affect the only significant factor in determining whether specifically Bedouin indigenous

lifeways can be apprehended by the Israeli courts, or may there be other significant elements at

play?

The early years

Nuri’s family grew their own food and were generally self-sufficient in al-‘Araqib. Agriculture
enabled the family to make a living off their produce, as they grew wheat and barley in the winter
and cucumber, berries, pumpkin and watermelons in the summer. They also had fruit and nut trees
which gave them almonds, figs, grapes and pomegranate. The land they farmed was organized
around a central water source, known as ‘batn il-sada’. They grew cactus and trees around their
water source, and in receding order from the water source, they grew fruits, vegetables, lentils,
tobacco and on the outermost perimeter, corn. In communal spaces, when animals were taken out
to pasture, the community made use of two kinds of shade trees, the thorny ‘sidr’ (Christ’s Thorn
Jujube) that carried little fruit called ‘doma’, and ‘ithl’ (Tamarisk) which with its numerous, slender

branches and spike-like racemes, generated a gentle breeze for whoever was sitting in its shade.

The presence of the al-‘Ogbi tribe dates back centuries, with one of the earliest written records in
the Dafteri Mufassel, an Ottoman tax register that records the taxes on wheat, barley and summer

crops that the tribe paid to the Ottoman authorities in 1596.32

The Nakba and the First Displacement
The ‘Nakba’ - meaning ‘catastrophe’ -led to the displacement of 750,000 Palestinians and the

destruction of hundreds of Palestinian villages during the founding of the state of Israel between

30 Brian Massumi, “The Autonomy of Affect” (1995) 31 Cultural Critique 83-109 at 88
31K athleen Stewart, Ordinary Affects (Durham & London: Duke University Press, 2007) at 1-3.
32 Salman Abu Sitta, “The Denied Inheritance: Palestinian Land Ownership in Beer Sheba”, Paper presented to the
International Fact Finding Mission (London: Palestine Land Society, 2009) at 5
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1947 and 1948.33 The city of Beersheba, the cultural and economic capital of the Nagab at the time,
fell to Zionist forces on October 21 1948.34 Thereafter, the majority of the tribes were expelled or
forced to flee for fear of repercussions;3> such was the fate of Nuri’s uncle, organizer of the local
resistance, Ibrahim Mohammad al-‘Ogbi. By 1953 only some ten percent of the Naqab’s original

inhabitants remained within the borders of what became Israel.36

Following Beersheba’s fall, six-year old Nuri was propped on the back of a donkey destined for Jabal
al-Kohleh, near today’s Kibbutz Lahav. However, he and his family were able to return to their lands
later that year through the assistance of a relative. Salman Al-Huzayyel, married to Nuri’s paternal
aunt Wadha Mohammad al-‘Oqgbi, enjoyed good relations with the Zionist authorities and his
intervention enabled the family to return to their home after a three month absence. Salman Al-
Huzayyel was also responsible for convincing Nuri’s father to remain within the new borders of
Israel and on his land.37 In July 1949, an order from Avraham Shemesh of the military government
demanded the immediate eviction of al-‘Araqib’s residents and their relocation to a small portion of

land which the authorities had deemed their ‘original living space’.

The Post-1948 Early Years in Al-‘Aragib

Nuri’s family, however, was not evicted in 1949 but remained in al-‘Aragib. As Nuri’s paternal uncle,
Ibrahim, belonged to the resistance and was forced to flee, the Israeli authorities no longer
recognized Ibrahim as being the Sheikh of the tribe and instead bestowed that recognition on Nuri’s
father. The tribal court serving the Nagab Bedouin community was moved from Beersheba into

Nuri’s father’s home in 1949. In 1949, his parents, along with many others in the tribe, were

33 Benny Morris, The Birth of the Palestinian Refugee Problem Revisited (2d ed.) (Cambridge: Cambridge
University Press, 2004)
341 Aref Abu-Rabi'a, 4 Bedouin Century: education and development among the Negev tribes in the 20th century
(New York : Berghahn Books, 2001) at 58, Ahmad Abu Khusa, Mausw'at Qabayil Beer al-Saba' wa- 'Ashairiha al-
Raiysiah (Amman: Sherkat al-Sharq al-Awsat le-Teba'a, 1994) (Arabic) at 274-286 [Abu Khusa, Qabayil Beer al-
Saba'], Mustafa Murad al-Dabbagh, Biladuna Filastin (Our Country, Palestine) (Beirut: Dar al-Tali'a, 1991)
(Arabic) at 360.
35 Rosalyn Higgins, "The Middle East vol. I", United Nations Peace Keeping 1946-1967, Documents and
Commentary (London: Oxford University Press, 1969) at 147-149, Emanuel Marx and Moshe Sela, "Situation of the
Negev's Bedouin", Appendix No. 1. Ben-Mayer's Team for Evacuation and Resettlement of the Bedouin (Tel Aviv:
TAHAL, 1980), Ahmad Abu Khusa, Mausw'at Qabayil Beer al-Saba' wa- 'Ashairiha al-Raiysiah (Amman: Sherkat
al-Sharq al-Awsat le-Teba'a, 1994) (Arabic) at 7-75, 'Aref Abu Rabi'a, 4 Bedouin Century: education and
development among the Negev tribes in the 20th century (New York : Berghahn Books, 2001) at 93, 'Aref Abu
Rabi'a, "The Bedouin Refugees in the Negev" (1994) 14:6 Refuge at 15.
361 Aref Abu Rabi'a, The Negev Bedouin and Livestock Rearing: Social, Economic and Political Aspects
(Oxford: Berg, 1994) at 8, Emanuel Marx, Bedouin of the Negev (New York: Praeger, 1967) at 12.
37 Protocol of Proceedings from December 7 2009, Suleiman Mohammad Salem al- ‘Ogbi v. State of Israel [2012]
DC 7161/06.

16



granted the right to vote for the Israeli Knesset. 1949, Nuri recalls, was the year of an extraordinary
harvest. In that year, the family received orders from the Military Administration to report on their
produce, including if the produce originated from the land of those who were forced to leave al-
‘Araqib. The family also paid taxes on their crop to the new Israeli government. Israeli military
presence in the vicinity also meant more encounters between the settler soldiers and the native
Bedouin. Nuri relates how soldiers, following firing practice, would come by the tribe’s living space

for a taste of Arab hospitality — roasted sheep, home-grown figs and fresh tea.38

The Second Displacement and Life in Khirbet al-Hura

In 1951, the remaining residents of al-‘Araqib were forced to leave the area because a military
order deemed that their presence undermined the security of Israeli soldiers who needed to move
freely in the area. Nuri’s father, Sheikh Sliman, was cajoled over many months to pack up his
belongings and move. The military governor who regularly summoned Sheikh Sliman told him that
it would be futile to oppose the order - “There are no grounds on which you can oppose this
order.”3? Then, in November 1951, army trucks forcibly loaded the tribe’s belongings and deposited
them in Khirbet al-Hura, while the people and animals trailed behind. The military administration

had deemed Khirbet al-Hura their new home.

The land possessed and farmed by the al-‘Ogbi tribe members who remained in and became
citizens of Israel spanned 19,000 dunams.#? The family was informed by the military authorities
that their move to Khirbet al-Hura was a temporary measure, and would last a period of six months.
The tribe was also promised 20,000 dunams of agricultural land in Khirbet al-Hura in exchange for
what they had to forego in al-‘Araqib. However, upon forced relocation to Hura, the tribe learnt that
the land granted to them by the military administration did in fact belong to other Bedouin farmers.
The administration, therefore, had no authority according to Bedouin custom to grant that land to

the al-‘Oqgbi tribe. As the land in Khirbet al-Hura was not theirs, the al-‘Oqgbi tribe followed Bedouin

38 Interview with Nuri al-‘Oqgbi, Khirbet al-Hura (October 20 2010), Protocol of Proceedings from December 7
2009, Suleiman Mohammad Salem al-‘Oqbi v. State of Israel [2012] DC 7161/06.
39 Nuri al-‘Oqbi, Waiting for Justice: A Document — The Story of the el-Okbi Tribe in Israel (April 2004) at 125 [al-
‘Oqbi, Waiting for Justice]
40 Ibid. at 123. This was all made up of personal ownership and did not include shared grazing and well water land.
Interview with Nuri al-‘Oqgbi, Khirbet al-Hura (March 2 2011, April 6 2011)
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custom and refused to consider it their own.4! However, they did work on a portion of the land that

belonged to the absentees, roughly 6,000 dunams.*2

The al-‘Oqgbi tribe was subject, as was the entire Palestinian community, to Military Administration
rule until 1966. Palestinians from the Nagab were concentrated in a ‘siyag’ in the northeastern
Naqab during this time.*3 There were strict restrictions on freedom of movement, with movement
even within the siyag requiring a permit from the military governor. Khirbet al-Hura lacked schools,
unlike al-‘Aragib, which meant that in most cases children were not able to access education until
1966 when military rule ended. Nuri’s father was persistent in demanding a return to the family’s
land in al-‘Araqib as he was verbally promised as much by the military authorities. However, the
persistent demands caused him to fall out of favour with the authorities and they withdrew the
official recognition that they had granted him as the sheikh of the al-‘Oqgbi tribe.#4 Baruch Hakim, a
Jewish, Israeli activist in the former left-wing Israeli party, Mapam, who had raised Nuri for a few
years at various kibbutzim at the request of Nuri’s father, noted that, to the authorities, Nuri’s

father was himself “very left-wing. He had his own ideas and he didn't want to be an informer”.45

In 1954, the family attempted to return to their home in al-‘Araqib. As a result, military governor
Sasson Bar Tzvi tried to have Nuri’s father imprisoned. Once more, through the intervention of
Sheikh Salman Al-Huzayyel who enjoyed good relations with the authorities, Nuri’s father was
released but only on condition that he not attempt to return to al-‘Araqib.4¢ The reality slowly sunk
in for the al-‘Ogbi family. Khirbet al-Hura, the village intended to be the site of a temporary six-
month relocation, had become their permanent home. Subsequently, the land at the al-‘Ogbi tribe’s
disposal was reduced to 5,000 dunams of farm land and 1,000 dunams of pasture. Around 1971, the

tribe’s land holdings were further reduced to only a thousand dunams. The rationale was that those

4al-‘Oqbi, Waiting for Justice, supra note 39 at 122

42 Interview with Nuri al-‘Oqbi, Khirbet al-Hura (March 2 2011, April 6 2011).

431Aref Abu-Rabi'a, 4 Bedouin Century: education and development among the Negev tribes in the 20th century
(New York : Berghahn Books, 2001) at 93. For an early and critical study of the Military

Administration imposed on Arabs in Israel from 1948-1966 see Sabri Jiryis, The Arabs in Israel (Beirut:

The Institute for Palestine Studies, 1968). For a detailed study on the life of the Nagab community during the
Military Administration years, see Mansour Nasasra, The Nagab Bedouin and the Israeli Military Government
1948-1967, PhD Dissertation (University of Exeter, College of Social Sciences and International Studies, 2011)
4 al-‘Oqbi, Waiting for Justice, supra note 39 at 121.

45 Aviva Lori, “Tribal Lands — Part 2”, Haaretz (July 14 2006), online: http://www.haaretz.com/news/tribal-lands-
cont-1.193077

46 Protocol of Proceedings from December 7 2009, Suleiman Mohammad Salem al-‘Oqbi v. State of Israel [2012]
DC 7161/06.
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under 40 in the tribe do not need their own land, and could be employed by Israeli Jews in
agriculture and construction.#” Today, the al-‘Ogbi tribe no longer work their own land in
agriculture as they used to. The vast majority of the thousand-strong tribe live in the unrecognized
Bedouin village of Khirbet al-Hura and in the financially distressed mixed Arab-Jewish city of Lydd,

a fifteen-minute drive from Israel’s economic center, Tel Aviv.

The Seventies and the Second Return to al-‘Aragib

Nuri’s father did not keep the promise he made to the authorities to not return to his land in al-
‘Araqib. In October 1973, he and Nuri embarked on a return to farming their land after they filed a
land claim in August that year. The land claim was filed with the Land Settlement Officer in the
Ministry of Justice, in keeping with the Land Rights Settlement Ordinance (1969) which entitled
Bedouin to register their claim to Nagab land; a process that occurred in the seventies.*8
Coincidentally, after they had they begun sowing seeds anew, the ‘Yom Kippur’, or ‘October War’,
began. They were accused by the state of squatting and attempting to steal government land. The
state initiated a lengthy legal process against Nuri, spanning roughly six years. In the end, an
agreement was reached whereby Nuri was allowed to farm 250 dunams in al-‘Araqib and some 300
dunams in the Hura area. However, the latter belonged to the Abu Kaf tribe and so Nuri, again in
keeping with the dictates of Bedouin custom, refused to use it, and in the end he was left with only

250 dunams in al-‘Araqib.#? The land arrangement procedure over Nuri’s claims is still ongoing.

Nuri’s Run-ins with the Criminal Justice System
In the 1960s, Nuri moved to Lydd and in 1964 opened a garage at a time when Lydd lacked an

industrial zone from which he could operate. Several decades later, in December 2010, he was
sentenced for operating the garage without a license as well as for other violations against the

Planning and Building Law (1965), such as building without a permit.5°

47 al-‘Oqbi, Waiting for Justice, supra note 39 at 120

48 See Human Rights Watch, Off the Map: Land and Housing Rights Violations in Israel's Unrecognized Bedouin

Villages (2008) at 18-20

4 al-‘Oqbi, Waiting for Justice, supra note 39 at 120, Protocol of Proceedings from December 7 2009, Suleiman

Mohammad Salem al-‘Oqbi v. State of Israel [2012] DC 7161/06.

S0 Nuri asserts that others in his situation, who have operated a business in a residential zone, received a license from

the municipality and that the Lydd municipality’s refusal to issue him a license stemmed from his critical stance of

the municipality’s policies towards Palestinians in the community, particularly their policy of home demolitions.

The Ramleh Magistrate Court sentenced him to seven months in prison. After a month in prison, his appeal was

granted. Judge Stoller deemed the Magistrate court’s sentence ‘excessive’ and reduced the sentence to five months,
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Nuri was also imprisoned for thirteen days in 1979 for protesting the expropriation of Nagab
Bedouin land in Tal al-Malah. The expropriation of Bedouin land took place so that the government
could use it to relocate a military airport and an army base after their withdrawal from the Egyptian
Sinai.5! His arrest was on the grounds that he encouraged other demonstrators to attack the police,
though recorded evidence speaks to the contrary. To protest what he saw as an illegal arrest, he

went on a hunger strike.52

Nuri returns to al-‘Aragib for a third time

On April 14 2006, Nuri erected a tent, poured a cement floor and began his strike on his family’s
lands in al-‘Araqib. This was done on the Passover seder, because as Nuri explains, “On Passover the
Jewish people emerged from slavery to freedom, that's why I built my tent on the holiday...I also
want to emerge to freedom.”s3 The decision to settle on his land was made following the Supreme
Court’s (sitting as a Court of Administrative Appeals) rejection of an appeal to enable the al-‘Ogbi
tribe to build a rural agricultural settlement on its historical lands. The Green Patrol, policemen and
Border Patrol, at the request of the Israel Lands Administration (ILA),5* on a number of occasions
arrested Nuri, demolished his tent, and confiscated personal belongings following his protest.
Ultimately, Judge Eyal Baumgart of the Be'er Sheva Magistrate's Court rejected the request of the
ILA to keep Nuri off of his land in al-‘Araqib.55

However, in February 2010, Nuri’s fortunes changed once more. He was arrested for an entire
week. He was charged with forty criminal counts of invasion, uprooting trees and violations of an

order for being present on the said lands in al-‘Araqib. The court issued him an ‘exclusion order’,

which was later commuted to community service. As community service, Nuri worked daily at a religious school in
Lydd, an hour’s drive from his home in Khirbet al-Hura, from early in the morning until two in the afternoon.
Nasser Rego, “Courts of Racial Rule: The Imprisonment of Human Rights Defender Nuri al-‘Oqbi”, Palestine
Chronicle (January 3 2011), online: http://palestinechronicle.com/view_article details.php?id=16526

5 'Some 750 families were forced to leave their lands, eighty percent of which was being used for agricultural
purposes. Ghazi Falah, "Israeli State Policy toward Bedouin Sedentarization in the Negev" (1989) 18:2 Journal of
Palestine Studies 71 at 80. Also, the compensation offered to the Bedouin was 2-15 percent of what was offered to
Jewish settlers to leave the Sinai. Penny Maddrell, The Bedouin of the Negev (London: Minority Rights Group,
1990) at 11.

32 Interview with Nuri al-‘Ogbi, Khirbet al-Hura (October 21 2010).

53 Aviva Lori, “Tribal Lands”, Haaretz (July 14 2006), online: http://www.haaretz.co.il/hasite/spages/738380.html
54 The ILA manages 93% of the land in Israel. They enjoy quasi-governmental status, undertake

land acquisition on behalf of the State and represent the government in land acquisition. Oren Yiftachel, Planning as
Control: Policy and Resistance in a Deeply Divided Society (Exeter: Pergamon, 1995) at 135

35 Supra note 53
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preventing him from being within ten kilometres of the land in al-‘Araqib without also being in the
presence of a guarantor. In addition, in another decision of a magistrate court in June 2010 (which
he has appealed) he has been ordered to pay the Israel Lands Administration (ILA) roughly NIS
300,000 (US$ 85,000) for expenses the ILA incurred in demolishing his tent and uprooting his land
in al-‘Araqib since he staged his protest there in 2006.56

Today, Nuri splits his time between Khirbet al-Hura in the Nagab and Lydd, an hour’s drive north.
Having been relocated by the government in 1951 to Khirbet al-Hura, his current location in the
town is not part of the ‘recognized’ Hura, but an unrecognized village that stands across the road
from it. It is called Khirbet al-Hura (meaning ‘ruins of Hura’). It was at his home in the ‘ruins of

Hura’ where we held most of our meetings.

At home in Khirbet al-Hura

Although I'd been to his home over a dozen times since August 2010, I always struggled to pinpoint
its location. Off road and unmarked, Khirbet al-Hura lacks a paved entrance. Accordingly, visitors
travelling by car have to carefully manoeuvre off the Route 31 highway onto the shoulder. They
then have to follow three hundred metres of asphalt sprinklings to arrive at Nuri's home. If I can

help it, I avoid visiting after sundown.

Nuri’s home is adjacent to the community’s mosque. In fact, he donated the land on which the
mosque was constructed. The mosque’s plastic blue dome, however, gathers dust by his home.
Residents were warned by the authorities that the mosque faced immediate demolition if the roof
remained in its designated location. Like all structures in unrecognized villages, indications of

permanence, like tiled roofs, are strictly prohibited.

The Land Claims Case
Nuri brought before the Beersheba District Court ownership claims over five strips of land - three
in al-‘Araqib (Araqib 1, 6, 60) and two (Sharia 133, 134) in Zahiliqah.57 His case was heard by

Justice Sarah Dovrat.

56 Nasser Rego, “Courts of Racial Rule: The Imprisonment of Human Rights Defender Nuri al-‘Ogbi” Palestine
Chronicle (January 3 2011), online: http://palestinechronicle.com/view_article_details.php?id=16526
57 Suleiman Mohammad Salem al-‘Ogbi v. State of Israel [2012] DC 7161/06
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In 1948, the State took possession of the lands of Zahiligah and on it they built Moshav Talmei Bilu
exclusively for the settlement of Israeli Jews. In 1956, the state expropriated the lands of al-‘Araqib
under the relevant legal provisions. The state operates with the conviction that, save the existence
of legal title, the Naqab is essentially mawat, or dead land, ‘terra nullius’ and belonging to no one.
The two requirements to classify land as mawat were that first, the land was so distant from any
town or village that a person who used the loudest voice could not be heard there (later interpreted
to mean a mile and half away), and second, that the land was barren and not held by anyone or set

aside for anyone by authorities. 58

However, in Nuri’s case and in similar Bedouin land claims’ cases, legal teams have attempted to
prove that the Nagab was characterized by extensive cultivation, and therefore was not ‘dead’. They
attempted to show how land was bought, sold, leased, mortgaged, inherited, and how taxes were
paid to the central Ottoman and British governments on both land and crops. They asserted that
these undertakings on the land in the Nagab were guided by oral principles of internal regulation,

laws, and customary practice.>?

In the District Court case, Justice Dovrat determined that the onus was on the plaintiffs to prove
that the claimed land was not mawat, but miri. Miri land, as determined by the Ottoman Land Code
of 1858, was land that was located within the vicinity of a settlement, and it proffered possession
and usage rights for the landholder though ultimate title remained with the State. Article 78 of the
Ottoman Land Code provided for adverse possession rights on miri land, where title could be
registered with the landholder if the said land was possessed and cultivated continuously for the
relatively short time period of 10 years.60 This is what the plaintiffs had to demonstrate to prove

title over the said lands.

8 Mawat meaning 'dead' is one of the five categories of land under the Ottoman Land Code of 1858 which
remained in effect in Israel until the late 1960s. See Abraham Granott, The Land System in Palestine (London: Eyre
& Spottiswoode, 1952) at 91-93, Hussein Abu Hussein and Fiona McKay, Access Denied: Palestinian Land Rights
in Israel (New York: Zed Books, 2003) at 104-137 [Abu Hussein, McKay, Access Denied], Ronen Shamir,
"Suspended in Space: Bedouins under the Law of Israel" (1996) 30:2 Law and Society Review at 238-239 [Shamir,
“Suspended in Space™].
% See Salman Abu Sitta, “The Denied Inheritance: Palestinian Land Ownership in Beer Sheba”, Paper presented to
the International Fact Finding Mission (London: Palestine Land Society, 2009), Avinoam Meir, “Contemporary
State Discourse and Historical Pastoral Spatiality: Contradictions in the Land Conflict between the Israeli Bedouin
and the State” (2009) 32:5 Ethnic and Racial Studies [Meir, “State and Pastoral Spatiality”], Noa Kram, “The Negev
Bedouins: Struggles for Land Rights and Cultural Survival in Israel” (Beersheba: Robert H. Arnow Center for
Bedouin Studies and Development at Ben-Gurion University, 2010).
60 Alexandre (Sandy) Kedar, “The Legal Transformation Of Ethnic Geography: Israeli Law And The Palestinian
Landholder 1948-1967” (2000-2001) 33 New York University Journal of International Law and Politics at 953, 970
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However, Justice Dovrat clarified that the plaintiffs would have to prove the land as miri as the
conditions “that prevailed in practical terms on the ground in 1858”.61 Therefore, the plaintiffs had
to show possession and continuous cultivation for a period of ten years from over a hundred and

fifty years ago.

On 15 March 2012, Justice Dovrat issued her decision. Justice Dovrat rejected the petition to
provide restitution to the al-‘Ogbi plaintiffs for the land that was expropriated in 1954. The judge’s
rationale was that the al-‘Ogbi’s were not able to prove that they held title to the land. She also
found that they were unable to prove title obtained through adverse possession because they were
unable to show that they possessed and cultivated the claimed plots continuously for ten years
beginning in 1858. Second, Justice Dovrat determined that the legal basis for the expropriation was
sound. The land was expropriated pursuant to the Land Acquisition (Validation of Acts and
Compensation) Law (1953). All the same, the judge acknowledged that such a law would probably
not pass the constitutionality test today because it allowed for the retroactive approval of land that
was seized without a statutory basis. Such retroactive validation of land expropriations would
today be considered “a substantial infringement of the right of title to property”,62 particularly as

provided for in the Basic Law: Human Dignity and Freedom (1992).63

However, Justice Dovrat clarified that the Land Acquisition (Validation of Acts and Compensation)
Law (1953) ought to be seen “in light of the needs of the period in which it was enacted”¢* and “the

special historical circumstances of the early days of the State”.65

It is worth flagging that Justice Dovrat had strong criticism for Nuri’s legal team and the expert,

Prof. Oren Yiftachel. Justice Dovrat pointed to flaws in the expert opinion for not citing authoritative

[Kedar, “Legal Transformation of Ethnic Geography™], The Ottoman Land Code (trans. F. Ongley, ed. Horace E.
Miller) (London: William Clowes and Sons Limited, 1892). I will discuss the doctrine of adverse possession in
Israeli jurisprudence in more detail in ‘The Eviction Orders for Umm al-Hieran’ chapter.
o1 Suleiman Mohammad Salem al-‘Ogbi v. State of Israel [2012] DC 7161/06 at para. 11, citing Bracha Diner v.
State of Israel CA 3535/04 at para. 16
82 Suleiman Mohammad Salem al- ‘Oqgbi v. State of Israel [2012] DC 7161/06 at para. 11, citing Bracha Diner v.
State of Israel CA 3535/04 at para. 6-7.
8 Basic Law: Human Dignity and Freedom (1992), Sefer Ha-Chukkim number 1454, 90.
8% Suleiman Mohammad Salem al-‘Ogbi v. State of Israel [2012] DC 7161/06 at para. 11
%5 Supra note 62
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sources (relying on secondary rather than primary sources) and for failing to meet the standards of
an expert opinion submission. Justice Dovrat also criticized the legal team’s expert for conjecture,
when the expert concluded, from aerial photographs taken in 1945, that there was “intensive
cultivation covering most of the plots at al-‘Araqib.”66 When an interpreter of aerial photographs’,
Ben Shlomo, was questioned in court it became clear to the court that “an entirely different picture

emerged of very partial cultivation” in al-‘Araqib.6”

While both the plaintiffs and the respondents presented European travelogues from the period to
support their claims regarding the presence of a ‘permanent settlement’ in al-‘Araqib, Justice
Dovrat favoured those presented by the state’s expert witness, Prof. Ruth Kark. One of the key
documents that Kark presented, and which Dovrat relied on in reaching her decision, was the
survey of the Palestine Exploration Fund (PEF), which was carried out between 1871 and 1877, and
was an “in depth and fundamental review, the results of which were published in seven volumes
and 26 folios of maps”,58 and which “shows that for the most part the area is a Bedouin grazing
area... and no permanent settlement is mentioned.”s° For these reasons, Justice Dovrat concluded
that she “preferred the detailed and comprehensive opinion of Prof. Kark (the state’s expert

witness) over that of Prof. Yiftachel”.70

Nuri and his fellow family plaintiffs decided to appeal to the Supreme Court. With the financial
support of friends and other civil society members, enough money was raised to fund the legal
appeal.’t Heading Nuri’s legal team in the Supreme Court appeal was the prominent human rights
lawyer, Michael Sfard,”2 who had been assisting in Nuri’s case since 2010.73 I visited Sfard’s Tel Aviv
office in the winter of 2014, where he managed to squeeze me in for a half hour update on the case.
Sfard was candid about the fact that Nuri’s case threatened to undermine a very potent and
pervasive Zionist narrative about the land being empty and uncultivated and that it was only

revived by the new Jewish settlers in Palestine. As a result of this, it was not going to be an easy

% Suleiman Mohammad Salem al-‘Ogbi v. State of Israel [2012] DC 7161/06 at para. 17
67 Ibid. at para. 19
8 Ibid. at para. 20
 Ibid.
0 Ibid. at para. 23
" Interview with Advocate Radwan Abu Ara’ara, Lawyer for plaintiffs in in DC 7161/06 case (January 13, 2011)
72 Jodi Rudoren, “A Champion for the Displaced in Israel” The New York Times (July 27, 2012), online:
http://www.nytimes.com/2012/07/28/world/middleeast/in-israel-michael-sfard-fights-for-the-
displaced.html? r=2&pagewanted=all&
3 Interview with Advocate Michael Sfard, Lawyer for plaintiffs in in CA 4220/12 case (November 17, 2014)
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decision for the judges to make. If Sfard didn’t think the chances of winning were good, why take
the case? | asked. “What we’re trying to achieve is some sort of a crack in the sealed legal doctrine

that says that Bedouin do not have any title to land in the Negev”.

Bedouin lifeways: Alternative facts

Nuri’s legal team attempted a number of arguments before the court to make that crack in how the
courts understood Bedouin presence and lifeways in the Naqab. The team sought to disprove the
‘Dead Negev Doctrine’7# that said that land in the Nagab was essentially barren and uncultivated by
Palestinians pre-1948. As no formal registrations of land existed for the majority of the Naqab
Bedouin?> the Israeli authorities classified those lands as vacant and barren lands that fell under

the mawat category of the Ottoman Land Code.

However, as relayed by Western travelers such as Henry Baker Tristram in 1858 and Edward Hull
in 1883 and as also demonstrated by aerial photographs from the 1940s, Palestinian Bedouin made
substantial investments in agriculture on tracts of land up to two million dunams.”¢ As mentioned
earlier, the Dafteri Mufassel was an Ottoman tax register that showed the taxes paid by Nagab
Bedouin, including the al-‘Ogbi (Bani Okbeh) tribe, to the Ottoman authorities on wheat, barley and

summer crops as far back as 1596.77

Justice Dovrat also relied on the Palestine Exploration Fund (PEF) survey, which indeed produced a
very detailed map of the area, to reach the conclusion that there were no significant investments in
agriculture nor was there a permanent settlement in the al-‘Araqib area. However, as the historian,
Salman Abu Sitta has pointed out with regard to the PEF survey, the survey covered only one third

of the Beer Sheba district, stopping at Wadi Ghazzeh in the south. This meant that although the

74 The ‘Dead Negev Doctrine’ is how scholars, also active in Nuri’s case, coined the phenomenon. See Oren
Yiftachel, Ahmad Amara and Sandy Kedar, “Debunking the ‘Dead Negev Doctrine’” Ha 'aretz (December 31,
2013), online: http://www.haaretz.com/opinion/.premium-1.566357, Oren Yiftachel, Sandy Kedar, Ahmad Amara,
“Challenging a Legal Doctrine: Rethinking the Dead Negev Ruling” (2012) 14:1 Law and Government (Mishpat U-
Mimshal) 4-141 (Hebrew) [Yiftachel, Kedar, Amara, “Dead Negev Ruling”]

75 Bedouin had not formally registered their lands so as to avoid paying taxes and being drafted into the

army. Shamir, “Suspended in Space, supra note 58 at 241. Further, neither the British Mandatory authorities or the
Ottomans before them surveyed the Naqab, so that there do not exist reliable records of land classification or
registries of land ownership except in and around the town of Beersheba. See Ghazi Falah, "Israeli State Policy
toward Bedouin Sedentarization in the Negev" (1989) 18:2 Journal of Palestine Studies at 75-76

76 Supra note 74

7 Salman Abu Sitta, “The Denied Inheritance: Palestinian Land Ownership in Beer Sheba”, Paper presented to the
International Fact Finding Mission (London: Palestine Land Society, 2009) at 5
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maps mentioned the land names and the tribe names, they did not contain the same comprehensive
data that the surveyed areas did.”® Therefore, what Justice Dovrat concluded was proof of non-

permanent settlement was in fact an area not comprehensively surveyed.

While Justice Dovrat established there was not ‘extensive cultivation’ in al-‘Araqib, aerial photos
from al-‘Araqib in 1949 do show areas of cultivation, human settlement in the form of tents, a
cemetery, a stone building, various water works and several smaller structures such as sheds and
stables,? all of which indicate settlement and the semi-pastoral, semi-agricultural lifestyle that was

common to the Nagab Bedouin lifeway.

As researchers have shown, the prior sovereigns in Palestine - the Ottomans and the British -
recognized Bedouin as owning and cultivating the land.8° Bedouin even sold land to the Ottomans,
such as when the ‘Azazma tribe sold two thousand dunams in 1900 to set up Beersheba.8! Similarly,
there are many Ottoman and British registry records that show Bedouin land ownership. The
British also collected crop (or ‘tithe’) taxes,82 which Nuri’s family also has receipts for, for the years
1922-1946. Other document proofs that Nuri’s legal team presented to the court included a lease of

land agreement, a division of lands agreement and a sale agreement.83

8 Salman Abu Sitta, “The Denied Inheritance: Palestinian Land Ownership in Beer Sheba”, Paper presented to the
International Fact Finding Mission (London: Palestine Land Society, 2009) at 11, Palestine Exploration Fund, The
Survey of Western Palestine, 1882-1888, 10 vols. and maps (London: PEF and The Royal Geographical Society,
reprinted by Archive Editions with PEF, 1998)

" Suleiman Mohammad Salem al-‘Ogbi v. State of Israel [2012] DC 7161/06 at para. 17

8 QOren Yiftachel, Ahmad Amara and Sandy Kedar, “Debunking the ‘Dead Negev Doctrine’” Ha aretz (December
31, 2013), online:

http://www.haaretz.com/opinion/.premium-1.566357, Yiftachel, Kedar, Amara, “Dead Negev Ruling”, supra note
74

81 Penny Maddrell, The Bedouin of the Negev (London: Minority Rights Group, 1990) at 5

82 Oren Yiftachel, Ahmad Amara and Sandy Kedar, “Debunking the ‘Dead Negev Doctrine’” Ha aretz (December
31, 2013), online:

http://www.haaretz.com/opinion/.premium-1.566357), Yiftachel, Kedar, Amara, “Dead Negev Ruling”, supra note
74

8 Suleiman Mohammad Salem al-‘Oqbi v. State of Israel [2012] DC 7161/06 at para. 17. The sale agreement,
referred to as ‘sanad’, was a written agreement that included the names of the seller and the buyer, addresses, the
basis for the rights over the land (inheritance or purchase), the location and boundaries, neighboring territories,
water sources, caves, cisterns or dams on the land, date, price and forms of payment, and signatures of the buyers,
sellers, witnesses and the Sheikh who oversaw the transaction. Noa Kram, “The Nagab Bedouins: Legal Struggles
for Land Ownership Rights in Israel” in Ahmad Amara, Ismael Abu-Saad, and Oren Yiftachel (eds.), Indigenous
(In)Justice: Human Rights Law and Bedouin Arabs in the Nagab/Negev (Cambridge, MA: Harvard University Press,
2013) at 135, Kressel, Ben-David and Abu-Rabia, “Changes in Land Usage by the Negev Bedouin since the Mid-
19" Century” (1991) 28 Nomadic Peoples 28-55
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Finally, there was extensive purchase of land from Naqab Bedouin by Zionist organizations (such as

The Jewish National Fund$4) in the amount of 100,000 dunams.

In spite of the considerable evidence of Nuri's family’s presence in al-‘Araqib, and Bedouin presence
and cultivation in the Nagab more generally, they were unable to uphold the burdens of proof
placed on them by the District Court. The Supreme Court sitting as the Court of Civil Appeals found
similarly and upheld the decision of the District court, with Justice Hayut of the three-judge panel
writing the majority opinion.8> Justice Hayut found that the Bedouin did not enjoy legal autonomy
under Ottoman and British Mandatory rule in the sense that the plaintiffs claimed, meaning that the
Court would need to examine British and Ottoman law to determine rights to the land, and not

Bedouin tribal or customary law.8¢

When applying the relevant Ottoman legal provisions to determine rights to the land, Justice Hayut
found that the fact that Bedouin lived in tents and lived a semi-nomadic lifestyle disqualified their
form of living as being one of ‘permanent settlement’, which was necessary to prove certain rights
to the land. So although Justice Hayut concluded that the al-‘Ogbi tribe appear to have ‘roamed the
area’s’ of the claimed plots, she cited the Mandatory court judgement, Samaonov to buttress her
conclusion that the particular way of life of Bedouin did not give rise to any prescriptive rights to
the land, “I do not think that by moving tents hither and thither over a tract of land allows the tent

owners to establish prescriptive title to the land”.88

Second, the court imposed weighty burdens of proof to show living presence and cultivation. Justice
Hayut determined that the plaintiffs would have to show proofs of ownership, possession, use or
cultivation over an extended period of time and in a continuous manner between the years 1858

and 1921 to establish rights to the land.8% 1921 was the year when the Mandatory government

8 The Jewish National Fund (JNF) owns roughly 12% of 'Isracl Lands' ('Israel Lands' is 93% of all land in the State)
in the amount of 2,542,000 dunams and is only mandated according to its bylaws to lease its land for Jewish
settlement. The JNF is also the biggest owner of agricultural land in Israel. Jewish National Fund, Memorandum of
Association of Jewish National Fund, Article 3a, Government Gazette No. 354 (June 10 1954) at 1196, Abu
Hussein, McKay, Access Denied, supra note 58 at 149-153

85 Suleiman Mohammad Salem al-‘Oqbi v. State of Israel [2015] CA 4220/12

8 Ibid. at para. 43

87 Ibid. at para. 54-55

88 Village Settlement Committee of Arab en Nufei'at v. Samaonov, [1941] CA 125/40, 8 P.L.R. 165, Ibid. at para. 50
8 [bid. at para. 59
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passed the Mewat Land Ordinance,?° repealing Article 103 of the Ottoman Land Code that allowed
for the revival of ‘mewat’ land, so that plaintiffs could no longer acquire title to ‘mewat’ land by
cultivating it. The weighty burdens of proof meant that the plaintiffs were unable to prove they
owned the land for lack of official documents, and even if the tithe (tax) receipts on crops after
1927 and aerial photos from the 1940s showed active use and cultivation of the land, they did not
count as proof because they were inadmissible, falling out of the relevant period’s scope, between

1858 and 1921.

The court also dismissed all arguments based on international human rights law on indigeneity

saying that such law was not applicable in this case because the Bedouin had not proved they were
indigenous, local law had not codified the relevant provisions, and the norms and standards on the
protection of indigenous peoples’ rights and lifeways were not part of customary international law

and therefore not binding on the state.%1

Discussion
As law is able to interpret what it can follow, precedent, and what it can hear, evidence, elements of

narration that are untranslatable render the entire code of which they are part lost.?

In ‘Frames of War’,?3 Judith Butler picks up on this idea of translation when it comes to the ontology
of the body. Butler sketches a genealogy for how certain bodies come to be identified with
precarity, and others not, particularly in the context of war. When certain bodies are identified as
‘life’ then it becomes possible to see their lives as precarious and to grieve for their suffering. When
certain other bodies are not identified as ‘life’ per se, but merely as ‘living’, then precarity to threats

and grievability for their loss or suffering is less certain.

Butler sees recognition as beginning at the point where something is apprehended. Apprehension is
the means by which one senses or perceives, but not in a way that is mapped onto a conceptual

grid.>4 Intelligiblity makes sense of the subject of apprehension, as it is the general historical

% The Mewat Land Ordinance, 1921, 38 LR. 5, (Mar. 1, 1921)
o Suleiman Mohammad Salem al-‘Ogbi v. State of Israel [2015] CA 4220/12 at para. 80-81
92 Gerald Torres and Kathryn Milun, ‘Translating Yonnondio by Precedent and Evidence: The Mashpee Indian
Case’, in Richard Delgado (ed.), Critical Race Theory. The Cutting Edge (Philadelphia: Temple University Press,
1995) at 48-49.
93 Judith Butler, Frames of War: When is Life Grievable? (London: Verso, 2009) [Butler, Frames of War]
%4 Ibid. at 5
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schema by which bodies that are apprehended are made to fit a frame or domain of the knowable.?5
The schemas of intelligibility allow for norms of recognizability to take place between two
subjects.?¢ However, when a subject falls outside the frames that constitute ‘life’, that subject may

be seen as ‘living’ but not as ‘life’.97

Consider the discussion and rationale for the decisions in Nuri’s land claims case at both the District
Court and the Supreme Court sitting as a Court of Appeals. The courts are able to identify the facts
of the case and fit those facts onto a conceptual grid made up of historical schema informed by
precedent - Ottoman, British and Israeli legal decisions pertaining to the Nagab Bedouin. The
courts also make certain forms of evidence intelligible - the evidence of the PEF surveys,
travelogues of European explorers and the testimony by the State’s expert witness, Prof. Ruth Kark,
because they fit the historical schema of what has come to be considered reliable enough to count
as evidence. What both precedent and evidence do in this case (and in other cases pertaining to
Naqab Bedouin) is that they also set the frame for how Bedouin living is understood. Both evidence
and precedent do productive work in generating and sustaining the idea of Bedouin as nomadic,

impermanent and agriculturally non-productive.

In doing so, evidence that is apprehended but cannot fit such a conceptual grid of Bedouin living, is
dismissed. Therefore, in spite of the plethora of evidence to show Bedouin presence, cultivation and
lifeways in the Naqab generally and on the said plots in al-‘Araqib in particular, the evidence was

not intelligible to the court in a way that would give rise to certain rights to the land.

As Bedouin forms of living fit a conceptual grid of ‘nomadism’,%8 conferring the meaning ‘temporary’
and ‘moving’, they did not count as living in a ‘permanent settlement’. This precluded according
them rights that arise with permanent settlement in Israeli jurisprudence, including in the courts’

interpretation of Ottoman and Mandatory legislation.

Bedouin legal documents pertaining to land transactions - the ‘sanad’ (sale), ‘rahen’ (lease) and

‘iratha’ (inheritance) - although containing considerable information, official revenue stamps and

% Ibid. at 6
% Ibid. at 7
7 Ibid. at 7-8
%8 Suleiman Mohammad Salem al- ‘Ogbi v. State of Israel [2012] DC 7161/06 at para. 26, Suleiman Mohammad
Salem al-‘Oqbi v. State of Israel [2015] CA 4220/12 at para. 5, 61
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Ottoman/Mandatory stamps, and regularly used as evidence in tribal court proceedings prior to the
establishment of the Israeli state in 1948,%9 did not fit the conceptual grid of official, certified
government documents according to Israeli standards. To the courts, the fact that the land was not
registered in an official government land registry,100 meant that these Bedouin legal agreements did

not prove ownership, sale or otherwise regarding the status of the land.

Finally, the eleven witness testimonies at the level of the District Court, some of which were first-
hand accounts of living in al-‘Araqib before the foundation of the state, did not hold as much weight

as the journal entries and travelogues of European explorers.101

This shows how the courts may apprehend Bedouin lifeways, but because such apprehension does
not align with historical schema, it is not made intelligible in the sense that it gives rise to certain
rights for the Bedouin. And it is precisely because Bedouin lifeways are apprehended but not made

intelligible that Bedouin suffering is not grievable.

Consider the expulsions of the residents of al-‘Araqib in 1948 and 1951 as was discussed earlier in
this chapter. The fact that the harm caused to the population in forced expulsion (and subsequent
land expropriation) was not duly calibrated allowed the courts to mark such actions during the
Military Administration years as somehow ordinary, thereby rendering the harms caused to the
local Palestinian population as something to be expected and not out of the ordinary. Indeed, this is
how Justice Dovrat framed it when she said that the legal basis for the expropriation of the land
would likely not pass the constitutionality test today because it retroactively legitimized illegal
arbitrary expropriation,102 yet that the courts had considered this question before in the Diner

decision,103 and found no reason to intervene. Justice Dovrat affirmed that the law was a fait

9 Kressel, Ben-David and Abu-Rabia, “Changes in Land Usage by the Negev Bedouin since the Mid-19" Century”
(1991) 28 Nomadic Peoples 28-55 at 36
100 Syleiman Mohammad Salem al-‘Oqbi v. State of Israel [2012] DC 7161/06 at para. 10
101 Tt is curious to note that counsel for both appellant and respondent drew upon the work of European explorers to
prove their claims. In doing so, they generated a consensus over where reliable information was to be found - in the
writings of European explorers more so than in the lived experiences of Nagab Bedouin themselves and the oral
histories that are a tradition in the community. Meir, “State and Pastoral Spatiality”, supra note 59 at 4-5, 13-14. For
how Palmer, a 19 century British traveler, was relied on in the al-Hawasheleh [1974] case, see Nasser Rego, The
Efficacy of the Israeli Legal System in Protecting and Fulfilling Nagab Bedouin Land Rights, LLM Thesis (Toronto:
Osgoode Hall Law School, York University, 2009) at 115-119
192 Suleiman Mohammad Salem al- ‘Oqbi v. State of Israel [2012] DC 7161/06 at para. 11, citing Bracha Diner v.
State of Israel CA 3535/04 at para. 6-7.
193 Bracha Diner v. State of Israel CA 3535/04
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accompli, immune from further legal challenge, ought to be seen as appropriate for the particular

time period,194 effectively normalizing the harms caused to those impacted by it.105

That suffering of certain populations does not elicit grief is also seen in the phenomenon of
‘structural violence’. Sociologist Carmela Murdocca explains how ‘structural violence’ is systemic
violence by those that belong to a certain social order directed at persons, preventing them from
achieving their potential.106 The violence seems ordinary or banal where both source and subjects
cannot be easily identified. In Nuri’s case - did the source of Bedouin suffering, if acknowledged,
stem during the Military Administration years or were recent actions of home demolitions by the
Israeli government more to blame? Who was harmed, if at all - the plaintiffs, all the al-‘Ogbi tribe, all
Naqab Bedouin who were displaced in 19487 In structural violence, the difficulty in naming specific
actors makes the effects appear not right, and yet nobody’s fault, while the suffering of those

affected is elided.

At the chapter’s opening, I drew attention to how Bedouin lifeways, that which the Israeli court can
apprehend but not make intelligible, is informed by the ‘affective’. As emotions circulate, affect does
work; affect both makes the subject and binds subjects to one another.197 When affect cannot be
effectively grasped, it is inevitable that communitarian lifeways that owe their dynamism to

affective investments will not be recognized.

What was striking in the court proceedings was the court’s discounting of feeling that punctuated
Nuri’s testimony and that of the other witnesses. Of course, court rules of evidence often discount

emotion or affective considerations as irrelevant to the facts of the case, or place those emotions in

104 Suleiman Mohammad Salem al- ‘Oqbi v. State of Israel [2012] DC 7161/06 at para. 11
195 However, the banality of state violence not only elides Bedouin suffering, it also precludes the courts from
reckoning with the violence of certain laws. So, for example, the courts did not consider how owing to the Land
Acquisition Law, the plaintiffs had their relationship to the claimed lands in al-Araqib severed. This precluded the
possibility of the plaintiffs establishing rights to the land according to the reformulated adverse possession doctrine
following the passing of the Law of Limitation (1958). The Law of Limitation extended the time period of the
possession and cultivation requirement of miri land from ten years to twenty years (if in possession after 1943) in
the case of unregistered land. As a result, because the plaintiffs were forcibly displaced by the military authorities in
1951 they were not able to establish a presence until 1963, mooting the possibility to claim adverse possession rights
on the said lands. The banality of state violence not only elides the suffering of Bedouin but also absolves the state
of its own responsibility in creating the problem being debated by the court. See Alexandre (Sandy) Kedar, “The
Legal Transformation Of Ethnic Geography: Isracli Law And The Palestinian Landholder 1948-1967” (2000-2001)
33 New York University Journal of International Law and Politics at 971
106 Carmela Murdocca, ‘‘There is Something in that Water’: Race, Nationalism and Legal Violence” (2010) 35(2)
Law and Social Inquiry 369-402 [Murdocca, “There is Something in that Water”]
107 Sara Ahmed, “Affective Economies” (2004) 22:2 Social Text 117-139
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a hierarchy (for example, grief as acceptable but anger not), and often as a counterpoint to

‘reason’.108

Consider this exchange in the District court case. Advocate Rawash, the state’s counsel, queried
Nuri regarding the Jewish National Fund'’s forestation efforts on plots Araqib 6 and 60 while judicial

proceedings regarding the determination of the plots’ ownership were still ongoing.109

Adv. Rawash: ...I asked if there were trees there. And do you confirm that throughout the
years the plot was leased to other Bedouins?

al-‘Ogbi: But is it right to do that?

Judge: We are not discussing if it is right or it is not right. Take the political issues out of
this hall.

al-‘Ogbi: This is not politics.

Judge: Focus on the facts, not on politics.

al-‘Ogbi: It is not politics, it is my property which was robbed from me.

Judge: I heard your pain twenty times and even fifty times. Now we have to focus on the

facts. We have to move forward and you should answer to the point.

When Nuri attempted to reflect to the court that he felt wronged or deceived by what was
happening on his ancestral home, Justice Dovrat was swift to summarily deny him the space to do
so. Of course, assuming that he was given the space to express his affective investments around the
claimed land, does not necessarily imply that it would uphold the plaintiff’s burden of proving land

possession and use at the relevant time period.

At the same time, however, as a number of legal scholars have agreed, “emotion in concert with
cognition leads to truer perception and, ultimately, to better (more accurate, more moral, more

just) decisions.”110

108 See for example, Susan A. Bandes (ed.) The Passions of Law (New York: New York University Press, 1999),
Terry A. Maroney, “Law and Emotion: A Proposed Taxonomy of an Emerging Field” (2006) 30 Law and Human
Behavior 119-142, Mary Lay Schuster and Amy Propen, “Degrees of Emotion: Judicial Responses to Victim Impact
Statements” (2010) 6:1 Law, Culture and the Humanities

199 Protocols of Proceedings from December 7 2009, Suleiman Mohammad Salem al-‘Oqbi v. State of Israel [2012]
DC 7161/06.

119 Susan A. Bandes (ed.) The Passions of Law (New York: New York University Press, 1999) at 7, 11
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What this means is that had the court allowed for emotions to do their work, it would mean that the
rich texture of Bedouin lifeways could be made palpable, and this could add to the weight of the oral
testimony and other evidence presented by the Bedouin plaintiffs to show connection to the
claimed lands. In this way, their unique agricultural practices of grazing and seasonal cultivation
would not summarily be deemed as non-productive use of agricultural land. In a similar fashion,
their tent dwellings and the wider spacing between them than is usually found in contemporary
society, could be seen as a cultural preference of sustainably living off the land and their animals
(tents were often made from animal skin) and them placing a high value on privacy; it would not be
deemed as “hither and thither” movement of non-permanent dwellings. As for the legal
arrangements around land lease and sale, were Bedouin affective investments considered, these
would less likely be seen as informal, unofficial documents that fail to establish rights to the land.
Rather, they would be seen as a complex, rich and deliberative negotiation of rights, obligations and
duties, a legal custom very specific to this population, and ‘custom’ that generally typifies legal

arrangements of indigenous peoples.

Yet, would it be fair to conclude that the discounting of affective evidence was the primary reason
the court did not find in the plaintiffs’ favour? As detailed above, the rules of procedure and
evidence made it very difficult for the plaintiffs to uphold the burdens of proof placed on them by
the courts. What about these burdens of proof? In what particular context were they birthed and

what telos do they serve?

In the next case, Abu Mdeghem, we will probe those aspects of procedure and evidence that make it
particularly difficult for the courts to make Bedouin testimony intelligible. For this [ would like to
shift the focus to that moment of rupture in sovereignty around the years 1947-1949. If we
consider Nuri's case to be one of an indigenous or native sovereign effectively asserting rights, to
land and lifeways, in the era of a successor sovereign, the Israeli state, then what about that
particular turn of sovereignty informs the rules of evidence and procedure in the post-1948 era?
For this we will move further along in space to the star of ‘structural violence’, a concept we will
unpack further to look at its operation in the law through a post/colonial lens (even as 1948 was

the beginning of a new settler colonial order).
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Chapter 2: A Postcolonial Reading of the Abu Mdeghem Naqab Crop-Spraying Decision

Introduction

On April 14 2007, in what was characterised a ‘precedent setting’ ruling, the Israeli Supreme Court
ruled that the aerial spraying of wheat, barley, corn and watermelon cultivated by Arab Bedouin in
roughly a dozen unrecognized villages in the Nagab by or on behalf of the Israel Lands
Administration (ILA) was illegal, underscoring the spraying as insensitive, disrespectful and
endangering to life, health and a violation to the dignity of those affected. Subsequently, the Court
held that the temporary order nisi, issued three years earlier and prohibiting the spraying of crops
aerially, be made absolute, and ordered that the ILA pay legal fees and court costs to the petitioners.
The ruling was considered by Bedouin advocacy groups as "important and meaningful for the
Bedouins."!1! Israel also trumpeted the decision in international fora as evidence of the relentless
efforts of the Supreme Court to enshrine human rights, as was in keeping with the state's

progressive and democratic character.112

From 2002 to 2004, some thirty square kilometres of Nagab farm land was aerially sprayed with
the crop-killing chemical Roundup by or under the aegis of the Israel Lands Administration, the
governmental body that manages 93% of the land in Israel. The stated purpose was to stop the
Bedouin from taking over state land. According to Avigdor Lieberman, then Minister of National
Infrastructures and the minister responsible for the management of state lands at the time, “We
must stop their illegal invasion of state land by all means possible. The Bedouins have no regard for
our laws; in the process we are losing the last resources of state lands. One of my main missions is

to return to the power of the Land Authority in dealing with the non-Jewish threat to our lands.”113

The aim of this case study is to propose caution in the reception of a legal decision that was viewed
in generally favourable terms. I want to build on the case study of Nuri al-‘Ogbi, where we looked at
how contours of ‘human suffering’ are often hidden and silenced in legal systems. The fact that such
affective investments aren’t allowed to be made intelligible in law stems in part from law’s self-

designation as objective and formal, often seen as a counterpoint to the affective. The Abu

' Negev Coexistence Forum for Civil Equality (Dukium), 'Response to the Report of the State of Israel on
Implementing the ICESCR' (2010) at 22
112 UN CESCR (2010) Israel Third Periodic State Party Report, UN Doc. E/C.12/ISR/3 (July 12, 2010) at para. 15,
483
113 Arab Association for Human Rights (HRA), By All Means Possible (Nazareth, Israel, 2004) at 13
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Mdeghem11# case is an apt launching point to deconstruct what appears (particularly when we
choose to focus primarily on the binding declaration of the court, its decision) to be a progressive or
liberal!1s decision by illustrating what happens the day after. What happens once the legal decision
is issued and the legal processes have run their course? Will the Bedouin plaintiffs be better off
when compared to where they were before they sought, and received, remedy from the courts?116
And what about ‘the law in these parts’,117 Israeli law as applied in the Nagab Bedouin context,

informs what happens after a progressive decision?

It is with similar caution that others have received the Qa'adan decision, where in 2000 the
Supreme Court ruled that the State has an obligation not to discriminate in the allocation of land
between Arab and Jew.118 Qa’adan was a decision celebrated in many quarters.!1® In Qa'adan, the
Court did not, however, set precedent with a formal ruling but instructed the authorities to
reconsider the admission of an Arab couple into the Jewish community of Katsir. Further, it stated
specifically that the decision was 'forward-looking' and would not serve to re-evaluate past land
allocations that may have been discriminatory. This was of little comfort to Palestinian Arab
citizens, for whom land expropriations took place during the early years of the state.l20 Only in

December 2010 did the Qa'adans move into their home in Katsir.12! In March 2011, the Knesset

114 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IsrLR 62.

115 For a detailed analysis of Israeli law and liberalism, see the Wine Path Plan chapter.

116 The motivation for this chapter stems in part from Palestinian scholar Nimer Sultany’s own burrowing in what
were hailed ‘landmark decisions’. As Sultany shows how such decisions legitimate hierarchies, he also calls for a
disenchantment with the law in how it is applied in Israel/Palestine. See Nimer Sultany “Roundtable on Occupation
Law: Part of the Conflict or the Solution? Part V”, Jadaliyya, (September 22, 2011), online:
http://www.jadaliyya.com/Details/24424/Roundtable-on-Occupation-Law-Part-of-the-Conflict-or-the-Solution-Part-
V-Nimer-Sultany. Of course, legal realists have shown, since the 1980s, the persistent gap between law on the books
and the law in practice. See Austin Sarat, “Legal effectiveness and social studies of law” (1985) 9 Legal Studies
Forum 23-32. Such an appreciation is the starting point of socio-legal studies, see for example, Dragan Milovanovic,
A Primer in the Sociology of Law (2d) (New York: Harrow and Heston, 1994).

117 Taken from the title of an award-winning Israeli documentary that asks, “Can justice truly be served in the
occupied territories given the current system of law administered by Israel for Palestinians?” From Internet Movie
Database (IMDB), “The Law in These Parts” (2011), online: http://www.imdb.com/title/tt2069916/

"8 Oa'adan v. Israel Lands Administration, HC 6698/95, P.D. 54 (1).

119 See, for example, the following commentary that interpreted Qa’adan as possibly signaling an end to the
persistent discrimination faced by Arabs in public resource allocation. Alexandre (Sandy) Kedar, "A First Step in a
Difficult and Sensitive Road: Preliminary Observations on Qaadan v. Katzir"” (2000) 16 Israel Studies Bulletin 3,
Ilan Saban, "Minority Rights in Deeply Divided Societies: A Framework for Analysis and the Case of the Arab-
Palestinian Minority in Israel" (2004) 36 New York University Journal of International Law and Politics at 964.

120 Ronen Shamir, “Legal Activism in a Bi-National Society: Israeli Palestinians and Jews at a Crossroad” (2000)
Adalah Newsletter

121 Jonathan Cook, “Arab family's home win blow to Israeli 'Jews only' policy”, The National (December 15, 2010),
online: http://www.thenational.ae/news/worldwide/middle-east/arab-familys-home-win-blow-to-israeli-jews-only-

policy
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passed an 'Admissions Committee Law' that gave 695 communities the legal basis to reject

applicants if they found them to be 'socially unsuitable'!22 to live in that particular community.123

The Abu Mdeghem case is of significance because of the groundswell of legal measures initiated by
the government to tackle 'the invasion' and resolve the decades long land conflict between the
Naqab Bedouin, indigenous to the region!2¢ and the Israeli government that refers to them as
interlopers. The Prawer Plan is the government's latest proposal and it threatens to expropriate
hundreds of thousands of dunams of ancestral Bedouin lands and forcibly evict 40,000 Bedouin into
government planned development towns against their will. Although the Prawer Plan was shelved
in 2013, in no small part due to the work of civil society organizations and activists,125 three years
later it was revived again.126 Among the villages to be demolished are those whose crops were

destroyed in the Abu Mdeghem case, namely the villages of al-'Araqib, 'Atir and Umm al-Hieran.127

The chapter recommends that decisions that are considered landmark, such as Qa'adan, or
meaningful, as Abu Mdeghem was received, only be accorded these attributes with time having
substantiated the accolades. A progressive decision is one whose effects trickle down to the affected
parties and bring about a substantial, marked improvement in the situation for which they had

sought legal remedy. In order to achieve this, law cannot offer patchwork solutions and cannot

122 Adalah, “New Discriminatory Laws and Bills in Israel”, 83 Adalah Newsletter (June 2011), online:
http://www.adalah.org/upfiles/2011/New_Discriminatory Laws.pdf

123 Law to Amend the Cooperative Societies Ordinance (No. 8), 5771-2011

124 UN HRC, Report by the Special Rapporteur on the Rights of Indigenous Peoples, James Anaya, UN Doc.
A/HRC/18/35/Add.1 (August 22, 2011) at Annex VI, para. 1-28, online:
http://www.ohchr.org/Documents/Issues/IPeoples/SR/A-HRC-18-35-Add-1_en.pdf

125 Maureen Clare Murphy, "Withdrawal of Prawer Plan bill “major achievement” for Palestinians in Israel"
Electronic Intifada (December 13, 2013), online: https://electronicintifada.net/blogs/maureen-clare-
murphy/withdrawal-prawer-plan-bill-major-achievement-palestinians-israel, Mansour Nasasra, "Bedouin tribes in
the Middle East and the Naqab: changing dynamics and the new state" in Mansour Nasasra, Sophie Richter-Devroe,
Sarab Abu-Rabia-Queder and Richard Ratcliffe (eds.), The Nagab Bedouin and Colonialism: New perspectives
(London and New York: Routledge, 2015) at 50-51

126 Adalah: The Legal Center for Arab Minority Rights in Israel, “Adalah's Position Paper on "Prawer II": The
Israeli Government's New Plan to Forcibly Displace and Dispossess Palestinian Bedouin Citizens of Israel from
their Land in the Naqab (Negev)” (February 23 2017), online: https://www.adalah.org/en/content/view/9049

127 ACRI, Bimkom and The Regional Council for the Unrecognized Villages (RCUV), “Principles for Arranging
Bedouin Villages in the Negev: Position Paper” (May 2011), online: https://www.acri.org.il/en/wp-
content/uploads/2011/09/Prawer-Policy-Paper-May2011.pdf, Adalah, Nomads Against Their Will: The attempted
expulsion of the Arab Bedouin in the Nagab - The example of Atir—Umm al-Hieran (2011), online:
https://www.adalah.org/uploads/oldfiles/eng/publications/Nomads%20A gainst%20their%20Will%20English%20pd
£%20final.pdf [ Adalah, Nomads Against Their Will] For a detailed discussion on Atir and Umm al-Hiran, see the
following chapter dedicated to the story of this sister village duo.
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restrain itself to only 'looking forward', as in Qa'adan, but would need to be adequately

retrospective to a past that motivates such wrongs in the present.

To achieve its aim, the chapter attempts a number of tasks. First, it will perform a postcolonial
reading of the legal decision, while also attempting to identify how a judicial postcolonial sensitivity
might have read the case differently. It will also venture to locate traces of the ‘native informant,’128
the non-elite or subordinated group in Israeli society - the Naqab Bedouin, in the legal decision,
which although discontinuous and interrupted, in a postcolonial, deconstructivist reading, make
appearance. Yet in being a postcolonial critique, this chapter stresses that the very naming of the
native informant, or subaltern, and with that the other as lord, or colonizing class, risks a
generalization that assumes endorsement of non-acknowledgement for the silences and disruptions
in all text.129 The chapter will isolate the genealogical fragment that is a postcolonial reading of the
Abu Mdeghem case to enable an empirical methodology that challenges the dominant historical and
legal narratives of the case. This genealogical fragment is the alternative knowledge, the native
informant's testimony juxtaposed against the official script and it provides the opportunity to
critically read a particular empirical event that was interpreted in the mainstream as positive,

praiseworthy, and general proof of the court as a site where justice is dispensed.130

The Facts of the Case and the Rationales for the Decision

The facts of the case as established by the Court are that Negev Bedouin nomads, citizens of the
State, had undertaken large scale, illegal incursions onto state land in al-'Araqib, Wadi al-Baqqar
and other areas, and had planted agricultural crops there. The respondents decided to destroy the
crops by aerially spraying herbicide, Monsanto's Roundup, from 2002 to 2004.131 The Bedouin
petitioners challenged this policy on the grounds that the spraying of herbicide was done ultra vires
of the Plant Protection Law,!32 which authorizes the Minister of Agriculture to carry out pest control
activities for a single purpose only, which is the protection of plants and the environment. However,

the spraying was performed without warning, and it endangered the health and dignity of Bedouins

128 Gayatri Chakravorty Spivak, “Introduction” in 4 Critique of Postcolonial Reason: Toward a History of the

Vanishing Present (Cambridge, Massachusetts and London: Harvard University Press, 1999).
129 Gayatri Chakravorty Spivak, The Spivak Reader: Selected Works of Gayatri Chakravorty Spivak, Donna Landry
and Gerald Maclean (eds.) (New York, London: Routledge, 1996) at 33
130 Michel Foucault, Society Must be Defended: Lectures at the Collége de France 1975-1976 (New York: Picador,
2003) at 8-12, cited in Yehouda Shenhav, The Arab Jews: A Postcolonial Reading of Nationalism, Religion, and
Ethnicity (Stanford, California: Stanford University Press, 2006) at 188 [Shenhav, Arab Jews]
B Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62, Justice Arbel opinion at para. 1
132 Plant Protection Law, 1956
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in the vicinity of the spraying. It was also harmful to animals and the land.!33 The petitioners
refuted that the land was state land and countered that the settlement proceedings to determine
the land’s owners were still ongoing.13* The respondents denied that the herbicide Roundup
presented any risks to health. They emphasised that according to legal provisions they had a duty
to protect the state's ownership and possession of its land for the benefit of the public. According to
the respondents, Bedouin incursions onto state land did not concern only the affected areas as
raised in the petition but was a pervasive phenomenon of repeated illegal incursions onto extensive
tracts of land in the Negev owned by the State. The respondents insisted that the herbicide
Roundup was safe and remained one of the most commonly used herbicides in Israel and the

world.135

During legal proceedings, in 2005, the court issued an order nisi barring the practice of aerial

spraying until the petition had been decided on.

In 2007, the court delivered its decision. The court found the ILA’s actions of the aerial spraying of
Roundup a violation of the constitutional rights to dignity and to life and a violation of the
fundamental right to health, as encoded in Israeli law, and also drew on various international legal
provisions to support their decision. In deciding in favour of the petitioners, Justice Joubran, who
wrote the majority opinion, ruled that the act was performed ultra vires of the Plant Protection
Law,13¢ and the executive branch of government had no authority in the law to conduct the
spraying. Justices Arbel and Naor ruled on a different rationale. Justice Arbel found that the act had
a legal basis, particularly in the Public Land (Eviction of Squatters) Law whose provisions granted
the authority the right to evict ‘squatters’ and to destroy or uproot or undertake any other act to
return the land to its original state.13” However, the spraying operation failed the proportionality
test, as the harms caused to the right to life, the right to dignity and the right to health of those
affected superseded the benefit accruing to the public in the state enforcing its right to property
and its right to evict squatters. The right to evict squatters stemmed from the duty of the state, as
Arbel elaborated, to prevent incursions and illegal planting on state land to ensure public benefit of

that land, and also to relay to the public and ‘lawbreakers’ that the rule of law cannot be treated

133 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 4
13% Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IsrLR 62, Justice Arbel opinion at para. 5
135 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 5
136 Plant Protection Law, 1956
137 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 17-20
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lightly.138 In applying the three-pronged proportionality test, Justice Arbel quotes then Supreme
Court President Aharon Barak to explain why the third subtest, where measure is made of whether
the benefit stemming from the act supersedes the harm, is a cornerstone of Israeli democracy: “It is
an expression of the concept that there is an ethical barrier that democracy cannot pass, even if the

purpose that is being sought is a proper one”.139

However, what are we to make of the particular narratives and statements of fact as recorded in the
legal decision where the chief assumptions of the state surrounding the case - of ‘the Bedouin’ as
‘nomads’, squatters and lawbreakers that threaten the development of the land in keeping with
Zionist prerogatives (which necessarily exclude the Bedouin as ‘non-Jews’) - are then reconstituted,
packaged and deployed as facts by the court? This more circumspect critique of the Abu Mdeghem
case, informed by postcolonial theory and deconstruction, is reason why caution rather than
celebration is how the legal decision should be received, while also signalling how legal decisions

by the Israeli Supreme Court vis-a-vis Palestinians might be better understood.

A Discussion around Postcolonial Theory

Colonialism is both the exercise of power and control over a native population via racial
rationalities,!40 and their exclusion, dispossession, and displacement by the colonizing class.14! As
Goldberg!42 describes, drawing from Foucault,!43 the construction and deployment of racial
rationalities is termed ‘racialization’. Racialization creates a hypothetical hierarchy of beings,
creates physical/mental distinctions between them, enabling a legitimate and ethical subjugation

and different levels of entitlement and restriction.144

Fanon poetically depicts in his exploration of the French colonization of Algeria in The Wretched of

the Earth% how the dehumanization and exclusion of the colonised Algerians circumvented

138 Ibid. at para. 2
139 Adalah Legal Center for Arab Minority Rights in Israel v. Minister of Defence, [2006] HCJ 8276/05 (2) IsrLR
352 at p. 3689, Ibid. at para. 43
140 Edward Sa’id, “Zionism from the Standpoint of its Victims” (1979) Social Text 1 at 7.
141 Nasser Rego, The Efficacy of the Israeli Legal System in Protecting and Fulfilling Nagab Bedouin Land Rights,
LLM Thesis (Toronto: Osgoode Hall Law School, York University, 2009) at 67.
142 David Theo Goldberg, ‘The Social Formation of Racist Discourse’, in Anatomy of Racism (Minneapolis and
London: University of Minnesota Press, 1990).
143 Michel Foucault, The Archaeology of Knowledge (trans. A. Sheridan-Smith) (London: Tavistock, 1972).
144 David Theo Goldberg, ‘The Social Formation of Racist Discourse’, in Anatomy of Racism (Minneapolis and
London: University of Minnesota Press, 1990) at 298-300.
145 Frantz Fanon, The Wretched of the Earth (New York: Grove Press, 1963).
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burdensome moral queries about racialized colonial spaces on account of the French. Therefore, as
differential exclusion enabled the creation and persistence of racialized spaces!4¢, places marked by
their housing of particular racial groupings, the inegalitarian distribution of resources, services and
security between those racialized spaces posed no hard, moral questions for the colonizing class.
Rao and Pierce!4” write that colonial governmentality created minute distinctions of race and status
that were encoded into forms of rule that encompassed extreme bodily violence and the more
benign ‘rule of law’. Where violence on racialized, colonised bodies seemed necessary but also
antithetical to civilized governance, it required a more moderate, less obviously tortuous, form of

discipline, which found possibilities of realization in ‘the rule of law’.

Scholars like Kimmerling,148 Shafir!4® and Shamir!50 have demonstrated how Zionism was in
essence a colonial movement, and others like Zureik®! and Yiftachel'>2 have shown how Israel
operates as a colonial settler state. More recent work looks at how settler colonialism operates in

the Nagab.153

Yiftachel points out that in the case of the Naqgab Palestinians, the twin goals of securing land and a
Jewish demographic majority defined the Israeli policy towards this community.15¢ The Zionist

settler policy of settling and Judiaizing the land was threatened by the fact that the Palestinian

146 For a fuller treatment of the racialization of space, see Sherene Razack (ed.), Race, Space and the Law:
Unmapping a White Settler Society (Toronto: Between the Lines, 2002) [Razack, Race, Space and the Law]
147 Anupama Rao and Steven Pierce, “Discipline and the Other Body: Humanitarianism, Violence, and the Colonial
Exception”, in Anupama Rao and Steven Pierce (eds.), Discipline and the Other Body: Correction, Corporeality,
Colonialism (Durham and London: Duke University Press, 2006) at 4.
148 Baruch Kimmerling, Zionism and Territory: The Socioterritorial Dimension of Zionist Politics (Berkeley:
Institute of International Studies, University of California, 1983) [Kimmerling, Zionism and Territory]
149 Gershon Shafir, Land, Labour and the Origins of the Israeli-Palestinian Conflict, 1882-1914 (Cambridge,
England: Cambridge University Press, 1989).
150 Ronen Shamir, The Colonies of Law: Colonialism, Zionism and Law in Early Mandate Palestine (Cambridge
University Press, 2000)
51 Elia T. Zureik, The Palestinians in Israel: A study in internal colonialism (London: Routledge & Kegan Paul,
1979).
152 Oren Yiftachel, “Bedouin Arabs and the Israeli Settler State: Land Policies and Indigenous Resistance”, in D.
Champagne and 1. Abu-Saad (eds.), The Future of Indigenous Peoples: Strategies for Survival and Development
(Los Angeles: American Indian Studies Center, UCLA, 2003).
153 Mansour Nasasra, Sophie Richter-Devroe, Sarab Abu-Rabia-Queder and Richard Ratcliffe (eds.), The Nagab
Bedouin and Colonialism: New perspectives (London and New York: Routledge, 2015). See also the entire journal
volume of Settler Colonial Studies that explores how settler colonialism operates in Palestine, “Past is Present:
Settler Colonialism in Palestine” (2012) 2:1 Settler Colonial Studies
154 Oren Yiftachel, “Epilogue: Studying Nagab/Negev Bedouins—Toward a colonial paradigm?” (2008) 8:2
HAGAR Studies in Culture, Polity and Identities 83-108
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community in the Nagab exerted possession in various forms over 3-5 million dunams of land.155

Further, the community were sizeable in number and enjoyed high fertility rates.

What postcolonial theory attempts to treat are the contestations, forms of agency, counter-currents
and complexities in colonial encounters that tend to be ignored if adopting a Fanonian Manichean

dichotomy between the colonizer and the colonized.

Stoler and Cooper assert that colonial regimes were neither monolithic nor omnipotent.156
Therefore, there were competing strategies for maintaining control, doubts about legitimacy of the
endeavour, questions about how much ‘civilizing’ of the natives should occur, and competing
conceptions on the extent of power being diffused through capillary!s? and arterial forms.158
Further, a postcolonial approach would not discount the role of native leaders and elites in assisting
the colonial project, the reconstitutions of identity among the colonizing class, the negotiations
between capitalist and imperialist interests that were not necessarily always aligned, as well as the

multiplicity of actors, power struggles and contradictions in colonial contexts.159

The postcolonial current of this case study has taken its form inspired by three texts. The first,
Yehouda Shenhav’s postcolonial study on the subject of ‘Arab Jews’.160 Arab Jews explores, in the
context of Zionism, how colonised, racialized identities of Jews from Arab/Muslim lands are
constructed, but purified, patched together and unraveled, by emissaries whose own identities
were fluid and changing, as a means of encouraging the immigration of ‘Arab Jews’ and enabling
their absorption into the Israeli settler state. Shenhav illustrates how the Zionist subject is
manufactured around three intertwined, heterogeneous and necessary categories that are the

ideological structure of Zionism, namely nationalism, ethnicity and religion. However, the

155 Alexandre (Sandy) Kedar, “Land Settlement in the Negev in International Perspective”, 8 Adalah Newsletter
(September 2004).
136 Ann Laura Stoler and Frederick Cooper (eds.), “Between Metropole and Colony: Rethinking a Research
Agenda”, in Tensions of Empire: Colonial Cultures in a Bourgeois World (Berkeley: University of California Press,
1997) 1-56.
157 Capillary form of power meant systematic monitoring, teaching desired behaviour and rewarding ‘correct’
behaviour.
158 Arterial power, a precursor to understanding the operation of power in a capillary-like modality, meant that
power followed well defined pathways from governments to chieftains to subjects.
159 Ann Laura Stoler and Frederick Cooper (eds.), “Between Metropole and Colony: Rethinking a Research
Agenda”, in Tensions of Empire: Colonial Cultures in a Bourgeois World (Berkeley: University of California Press,
1997) 1-56.
160 Shenhav, Arab Jews, supra note 130
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heterogeneity of the ‘Arab Jews’ category is unacknowledged by state institutions, but is packaged
as homogenous and uniform. Shenhav accepts the hegemonic definition and counterposes a critical
opposition to it; doing what he feels Spivak would refer to as ‘strategic essentialism’.161 Shenhav's
work underscores how identity is constructed, how it is constituted of non-essentialist
underpinnings, while it acknowledges the ‘rhizome-like’ character of ‘nation’ and ‘history’, which is
not composed by ‘the single story’162 but is constituted of numerous contradictions and breaks.
Shenhav's work is of particular import for this case study because it allows for a circumspect take
on identifiers such as 'Negev Bedouin', probing the silences in such an identity construction and the
power-effects behind its use. The construction of the Zionist subject in Arab Jews as a means to
facilitate their immigration to that same place where similar homogenous constructions of Negev
Bedouin are deployed, as a means to have the former take the place of the latter, speaks specifically

to the power-effects behind homogenous identity constructions.

[ then draw from the deconstructivist work of Spivak,163 whose postcolonial reading challenges the
linear progression of history and elite historiographies and emphasizes the heterogeneous strands
and indeterminates in politics, ideology, economics, sexuality and history that constitute the
subject. Specifically, it is Spivak's tracking of the work of the Subaltern Studies group¢4 and their
efforts to bring hegemonic historiography into a crisis that [ have taken as the second textual cue in

shaping this analysis.

Spivak cites Ranajit Guha who writes that although the prose of the colonial class in archives takes
shape based on the will of colonial administrators, it is itself based on the will of the insurgent.165 As
Guha notes, despatches, minutes, and reports of counterinsurgent archives are informed not on the
will of the counterinsurgents themselves, because the will of the counterinsurgents is predicated on

the will of another - that is the insurgent. Colonial administrators act in response to acts by the

161 Ipid. at 15

162 Chimamanda Ngozi Adichie, “The danger of a single story”, TED Talk (October 2009), online:
https://www.ted.com/talks/chimamanda_adichie the danger of a single story/transcript?language=en

163 Gayatri Chakravorty Spivak, The Post-Colonial Critic: Interviews, Strategies, Dialogues, Sarah Harasym (ed.)
(New York and London: Routledge, 1990) [Spivak, The Post-Colonial Critic], The Spivak Reader: Selected Works
of Gayatri Chakravorty Spivak, Donna Landry and Gerald Maclean (eds.) (New York, London: Routledge, 1996)
[Spivak, The Spivak Reader], A Critique of Postcolonial Reason: Toward a History of the Vanishing Present
(Cambridge, Massachusetts and London: Harvard University Press, 1999) [Spivak, A Critique of Postcolonial
Reason].

164 Gayatri Chakravorty Spivak, The Spivak Reader: Selected Works of Gayatri Chakravorty Spivak, Donna Landry
and Gerald Maclean (eds.) (New York, London: Routledge, 1996) at 203-236

165 Ibid. at 203.
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colonised. Therefore, we can read a rebel consciousness in bodies of official evidence.l¢6 Spivak
similarly engages with the work of subaltern studies scholar Dipesh Chakrabarty who attempts to
account for the gaps in the historical record, arguing that they are as representative of working

class conditions as any direct description of them.167

While Shenhav's work allows us to scrutinise the construction of 'Nagab Bedouin' identity, Spivak's
writings tell us where to direct that scrutiny. Spivak's tracking of the work of the subaltern studies
group is a cue to look for traces of the native informant not in a native informant composed text, but
in the text of official historiography, in the text of a legal decision, which I've chosen as the subject
of analysis. According to Spivak, only the texts of counterinsurgency, that is of the colonial
administrators, give us some idea of consciousness of the insurgent/the subaltern,'68 as being
subaltern is about being excluded from official historiography.1¢® As soon as a subaltern speaks, to
Spivak it is as if that person ceases to be subaltern.170 Why this line of thinking is influential is that it
enables us to track the native informant/subaltern both in the text and in the gaps of the Abu
Mdeghem legal decision. Granted Spivak's strict definition of 'subaltern’, those Naqgab Palestinian
citizens who have managed to speak on their own account and for their community before
international fora, Israeli officials and in the media, could be said to have ceased being 'subaltern’ in

that their effort at representation was able to catch official lines.17!

Finally, the theme of violence is recurrent in the legal decision. However, there are certain forms of
violence that are underscored while other forms are undisclosed; certain actors and victims
identified, while others brushed over. The third cue that this chapter draws on allows for a
postcolonial take on the phenomenon of violence in a situation of ongoing colonialism. This builds
on the form of violence that we touched upon in the previous chapter, that is, law’s foundational
violence during the founding of a new sovereignty. Carmela Murdocca explores how for indigenous

people in Kashechewan, Canada, a site of water contamination for many years, ongoing colonialism

166 Ranajit Guha, Elementary Aspects of Peasant Insurgency in Colonial India (New Delhi: Oxford University Press,
1983) at 15, Ibid. at 213-214
167 Dipesh Chakrabarty, “Conditions for Knowledge of Working-Class Conditions: Employers, Government and the
Jute Workers of Calcutta, 1890-1940”, in Ranajit Guha and Gayatri Spivak (eds.), Selected Subaltern Studies (New
York: Oxford, 1987) 179-230
168 Gayatri Chakravorty Spivak, The Spivak Reader: Selected Works of Gayatri Chakravorty Spivak, Donna Landry
and Gerald Maclean (eds.) (New York, London: Routledge, 1996) at 203
199 Ibid. at 289-291
170 Ibid. at 5-6
7! Ibid. at 306
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is effected via forms of legal and structural violence.l’2 The phenomenon of structural violence
applied to this study allows for a more rigorous critique of the conceptions and representations of

violence raised by the court.

Structural Violence and Historical Amnesia

Juxtaposed to the facts of the case and the rationales for the legal decision are the stories of
alterity/otherness that are deliberately elided as a necessary feature of structural violence in a
colonial setting. Drawing from Galtung!’3 and Farmer,7* Murdocca explains how ‘structural
violence’ is systemic violence by those that belong to a certain social order directed at others where
the effects seem 'wrong' and yet nobody’s fault and the suffering of those affected is obscured. The
difficulty in naming structural violence is an historical amnesia that prevents current acts of
structural violence to be associated with, or to be seen as an effect of, a specific perpetrator or

historical referent.

Applying this phenomenon of ‘structural violence’ to the particular colonised place of the Nagab
allows us an opportunity to provide an alternative reading to the spraying of agricultural crops than
that stated as its official purpose. According to both the State as respondent and the court, the
spraying was a means to stem incursions on State land and to ensure the possibilities of public
benefit to those lands. However, reading the performance of spraying as 'violence' and opening up
the possibility of considering it violence that is structured, historical, ongoing as is characteristic of
'structural violence' as a form of ongoing colonialism allows us to reach conclusions that are

markedly different from those reached by the court.

The crop spraying constituted a number of violent acts. It caused the destruction of thirty square
kilometres of agricultural land where wheat, barley, corn and watermelon were being grown and
were feeding a politically and economically marginalised community. Often times the spraying took

place without warning.175

172 Murdocca, “There is Something in that Water”, supra note 106
173 Johan Galtung, “Violence, Peace, Peace Research” (1969) Journal of Peace Research 6(3): 167-91.
174 Paul Farmer, “An Anthropology of Structural Violence”, Sidney W. Mintz Lecture 2001, (2004) Current
Anthropology 45(3): 305-25.
175 Arab Association for Human Rights (HRA), By All Means Possible (Nazareth, Israel, 2004) at 22-23, Abu
Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IsrLR 62 at para. 28.
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It was accompanied by the police, border guards and inspectors from the Green Patrol,176 the latter
a governmental body that is noted for violently handling residents of the Nagab as a means to effect
state control of land.177 The spraying occurred over residential areas as well78 and as a result many
of the residents had to be hospitalized, among them children.17? The act killed; it was both violent in
debilitating the inherent fertility of the land and was responsible for the death of livestock and the
spontaneous abortion of goat fetuses.!80 According to the expert opinion of Dr Eliahu Richter,
submitted by the petitioners, the spray substance, Monsanto’s Roundup, presented risks to fertility,
caused congenital defects and may have been carcinogenic. In the expert opinion of Dr Ahmad
Yazbak the dangers of Roundup included eye and skin irritations, and prompted frequent abortions,
nausea and breathing difficulties.18! As would be in keeping with the phenomenon of structural
violence, the suffering and the gravity of violent destruction is for the most part anesthetized. The
court deliberates and decides with a concurrent historical amnesia. Therefore, at the heart of the
legal decision was a remedy to the arbitrary and illegal administrative act of the destruction of
crops planted by citizens. However, by eliding a retrospective turn, the court's decision was
intended to treat one spoke in the historic wheel of structural violence experienced by Palestinians
from the Naqab. And therein lay its ineffectiveness. Immediately following the temporary injunction
to ban the aerial spraying of crops, the State resumed its destruction by plowing the land with

tractors,!82 a method of crop destruction that continues today.183

The Court's lack of engagement around the contested legal status of Nagab land was also very
problematic. As touched upon in Nuri’'s land claims case, effectively all the land in the Naqgab is
considered by the state as being mawat (dead land that has been uninhabited and uncultivated for
an extended period of time) based on the Ottoman Land Code of 1858, thereby according
ownership of the land to the state. The Israeli-legislated Land Rights Settlement Ordinance

176 Arab Association for Human Rights (HRA), By All Means Possible (Nazareth, Israel, 2004) at 22, Aliza Arbeli,
“ILA razes ‘illegally-planted’ Bedouin crops in the Negev”, Ha'aretz (February 15, 2002), online:
http://www.haaretz.com/print-edition/news/ila-razes-illegally-planted-bedouin-crops-in-the-negev-1.52784

177 Abu Hussein, McKay, Access Denied, supra note 58 at 272

178 Arab Association for Human Rights (HRA), By All Means Possible (Nazareth, Israel, 2004) at 24

179 Ibid. at 23-24

130 Ibid. at 25

81 4bu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 8

182 Yuval Yoaz, “Senior ILA official admits using non-approved chemicals to spray Bedouin crops”, Ha'aretz,
(February 16, 2005), online: http://www.haaretz.com/print-edition/news/senior-ila-official-admits-using-non-
approved-chemicals-to-spray-bedouin-crops-1.150409

183 Interview with Advocate Salem Abu Mdeghem, April 20 2011, Bir Saba’. Interview on file with author.
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(1969)184 took precedence over the Ottoman legislation and provided for land to be registered in
the state's name unless legal title said otherwise. In 1921, under the British Mandate, authorities
passed The Mawat Land Ordinance,!85 which the Israeli state considered the last opportunity to
gain legal title for mawat land. As the vast majority of Bedouin had not formally registered their
lands and so could not prove title, the only option left to claimants was to prove that said lands

were not of the mawat category so as to invalidate registration of the land as State-owned.

However, it has been near impossible for Nagab Bedouin to prove that the land they claim
possession, ownership or use of was not mawat in the middle of the 19th century. Orientalist
rationales of Bedouin encampments not counting as settlements and of pastoralism as non-
productive use of land have been standard court findings to deny recognition of Bedouin claim to
Naqab land, since the 1974 al-Hawasheleh!8¢ case until the recent Supreme Court decision in Nuri’s
case. Of nearly 200 land rights cases that Nagab Bedouin have brought before the courts, all have
been decided in the state's favour.18’7 The state began a land settlement process in the 1970s,
whereby Nagab Bedouin who had claims to land were invited to appear before the Land Settlement
authority to put forward his/her claim. As a result, 776,856 dunams were claimed.188 However, the
State made no genuine attempt to resolve the claims since they began the land settlement process

in the 1970s, except to file counter-claim suits.

From interviews | conducted with persons with outstanding claims, like Nuri, I was made to
understand that it was as if the State was waiting for the claimants to die so that their claims would
expire with them. Although the land settlement process is still ongoing, meaning that the
authorities have officially registered the fact that there are contested claims on land ownership, the
courts continue to refer to the Negev Bedouin collectively as 'the dispersion'. An engagement with
the above facts would have precluded the court's use of labels conferring illegality, such as 'the
dispersion’, 'squatters' or 'interlopers' when referring to the affected communities. As a result of

the lack of adequate engagement with these issues, the court effected a deliberate historical

184 The Land Rights Settlement Ordinance, 1969, 23 L.S.1. 283.

185 The Mawat Land Ordinance, 1921, 38 Official Gazette 5 (March 1 1921).
186 EI_Hawasheleh v. State of Israel, [1974] CA 218/74, P.D. 38(3) 141.

187 SBS Dateline, “Israel’s Mabo?”, Video (March 27, 2011), online:
http://www.sbs.com.au/dateline/story/watch/id/60103 1/n/Israel-s-Mabo

188 Abu Hussein, McKay, Access Denied, supra note 58 at 260, footnote 15
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amnesia which furthered the structural violence, which has come to be a recurrent experience of

the Nagab Bedouin before the authorities.189

As the ruling was reached on the basis of the injuries caused specifically using the chemical
Roundup, the history of structural violence experienced by the Nagab Bedouin did not actively
influence the decision. Therefore, the remedy provided meant that a particular performance of
structural violence, the aerial spraying of the chemical substance Roundup, could no longer occur.
However, the destruction of crops and the eviction of Nagab Bedouin from lands they occupy and to
which they lay ownership claim, in plowing of the lands, an “agrotechnological” instance of
structural violence, were allowed to continue. In fact, this form was sanctioned by the court, which
stressed the duty of the state to protect the land from illegal encroachment, owing to its status as an

“unparalleled vital resource” and “national asset”.190

Structural violence, resting as it does on being without historical referent, was reduced to only a
vague mention by Arbel. At the tail end of her decision, she references some of the historical context
provided by the petitioners in their petition of the community’s poverty, unemployment,
inadequate housing and their substandard health, educational and welfare facilities. The land's
contested legal status and the histories of violence, however, are not mentioned. Further, Arbel

supplants this vague historical context with “distress does not justify committing illegal acts”.191

What a Postcolonial Reading Enables: Locating Foreclosure, Racialization and Humanitarianism,

and the Trace of the Native Informant

In A Critique of Postcolonial Reason, Spivak demonstrates how the Lacanian concept of foreclosure
is effected on the native informant, or the subaltern, in the great texts of Marx, Hegel and Kant.192

Foreclosure is the sense of a specific defence mechanism in which “the ego rejects the incompatible

139 See Kedar, “Legal Transformation of Ethnic Geography”, supra note 60 for a comprehensive treatment of mawat
jurisprudence and the legal maneuvers that facilitated the transfer of Palestinian held land to Israeli ownership.

190 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 33

Y1 Ibid. at para. 49

192 Gayatri Chakravorty Spivak, A Critique of Postcolonial Reason: Toward a History of the Vanishing Present
(Cambridge, Massachusetts and London: Harvard University Press, 1999) 1-111.
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idea together with its affect and behaves as if the idea had never occurred to the ego at all,”193 so

that an element is rejected outside the symbolic order as if non-existent.194

The legal decision, in being composed by Israeli Supreme Court judges, is an example of
counterinsurgent text. Although references are made to subaltern Bedouin, their voice is rendered
stemming from a homogenous mass, the specificities of their very human suffering unheard, while

only the legally ‘relevant’ facts of the case are mentioned and debated.

In the reading of the legal decision, we see how certain elements are foreclosed - namely, law’s
violence and the violent events of 1948 that speak to the content and nature of rights to the land in
the present. This case study will focus on the foreclosure not of the native informant (as in Spivak),
since in many ways he/she is specifically referenced (even if much is missing in such reference) but
on those elements that are crucial to the rationales behind the decision, but nevertheless are
completely unaccounted for. These elements are so far outside the symbolic order that they are

rejected completely, and remain unaddressed by even the petitioners.

The reading of the legal text provides us with two other manifestations - one, the explicit narrative
of the courts that mark a 'worlding' of what the Court assumes is as an uninscribed world.1%5 Here
the legal text ignores, by deliberate non-inscription, the lived histories of the Nagab Bedouin
population, and itself creates and defines a world that the Naqab Bedouin are said to inhabit. As a
result, narratives of fact (read ‘truth’) are constructed, reformulated and deployed by the court of
Bedouin racialization. In concert with the narratives of the court's 'humanitarianism’', which is

another explicit element of the decision, credence is given to the right of colonial rule.

Second, there are implicit elements that are not completely foreclosed nor explicitly stated, but
through the careful deconstructivist technique of 'tracing’, the native informant makes a subliminal
and discontinuous appearance. Tracing is the technique whereby subaltern agency can be evinced
in the gaps and remnants of the text, with an understanding that from text we can also gauge that

which has been silenced, elided but nevertheless subsists. Tracing the native informant in the

193 Jean Laplanche and J.-B. Pontalis, The Language of Psycho-Analysis, (trans. Donald Nicholson-Smith) (New

York: Norton, 1974) at 166-169
194 Supra note 192 at 4
195 Gayatri Chakravorty Spivak, The Post-Colonial Critic: Interviews, Strategies, Dialogues, Sarah Harasym (ed.)
(New York and London: Routledge, 1990) at 1-2, Ibid. at 2, 114
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decision hints at the agency of the subaltern in asserting her/his claim to land that is at the same
time claimed, and violently contested, by another. Performing the trace to expose native informant
agency, we also come to appreciate how the court's racialized representation of the native

informant is a necessary device to speak of the centrality of land in the Israeli national imagination.

Foreclosure in the Abu Mdeghem Case

The expulsion from the unconscious in Lacanian psychoanalysis as a self defence mechanism is
what Spivak evidences in the foreclosure of the native informant in Kant's third critique, The
Critique of Judgement and in Hegel’s reading of the Hindu scripture Gita.!9% The Abu Mdeghem
decision also forecloses elements that are so incongruent with the particular worlding of the world
undertaken by the judges and the legal system, that they are treated as non-existent. The
petitioners do not broach the foreclosed subjects of law’s violence and the violence of 1948 because
they know that such subjects would be deemed irrelevant to the case; the rules of legal process
preclude any possibility of these issues from being received, let alone discussed. As law is able to
interpret what it can follow, precedent, and what it can hear, evidence, elements of narration that
are untranslatable render the entire code of which they are part lost.197 Yet, these are the very
elements that speak to the heart of the issue, how law is being used by the executive to displace and
dispossess and how the legal system is unable to effectively remedy these administrative wrongs.
The events of 1948 mark the originary violence that birthed the conflict over whose land and what
rights therein. Acknowledging these elements would help identify the act not as ‘excessive’ by the
executive, but as a spoke in the wheel of structural violence, debated in a forum, the court, that is
unable to acknowledge its own violence, and thereby the historical and current impediment it poses

to providing an adequate and just remedy.

In ‘Force of Law’, where Derrida engages with Walter Benjamin’s ‘Critique of Violence’, the theme of
originary violence of the law is discussed.198 As Benjamin describes, every act of the legal system

conserves the originary violence on which it was founded. The foundational moment was when a

19 Gayatri Chakravorty Spivak, 4 Critique of Postcolonial Reason: Toward a History of the Vanishing Present
(Cambridge, Massachusetts and London: Harvard University Press, 1999)

197 Gerald Torres and Kathryn Milun, “Translating Yonnondio by Precedent and Evidence: The Mashpee Indian
Case”, in Richard Delgado (ed.), Critical Race Theory: The Cutting Edge (Philadelphia: Temple University Press,
1995) at 48-49.

198 Jacques Derrida, “Force of Law: The ‘Mystical Foundation of Authority’”, in Drucilla Cornell and Michael
Rosenfeld (eds.), Deconstruction and the Possibility of Justice (New York: Routledge, 1992) 3-67, Walter
Benjamin, ‘Critique of Violence’, in Peter Demetz (ed.), Reflections: Essays, Aphorisms, Autobiographical Writings
(Edmund Jephcott, trans.) (New York: Schocken, 1986).
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previous (out)law was violently undone and a new law violently enforced. Zizek!% holds that to
foreclose its originary violence, as Israeli law does, is the necessary condition by which law sustains
itself, by hiding this foundational violence in which it was birthed. To acknowledge that
foundational violence, which is hidden but conserved in every legal act subsequently, is to undo

law’s authority and eternal character and law’s subject’s fetishism for and allegiance to it.

The violent events of 1948 are similarly foreclosed. Therefore, the judges make no reference to the
fact that roughly 90% of Palestinian Bedouin from the Nagab were expelled or forced to flee, while
those remaining were forcibly concentrated in a closed reservation under Military Administration
rule with basic civil liberties of freedom of movement, freedom of association and the right to
property denied.2% In fact, concentration in the reservation enabled that land in use, possession or
ownership of the Naqab Bedouin be expropriated and transferred to state ownership without due
process. This is precisely what happened in Nuri al-‘Ogbi’s case during his family’s expulsions from
their lands in al-‘Araqib. And this is the cornerstone of the land conflict between the Nagab Bedouin

and the state today.

[t was brought to the attention of the Court how the family of petitioner Salman Abu Jilaydan, from
the Wadi al-Baqqar area that was sprayed in March 2003, was present on the sprayed lands before
the Israeli state was founded in 1948. At the very least, such a fact ought to render the term
‘squatter’ inappropriate to describe his family’s legal status. Abu Jilaydan’s family was forced to
move out of their lands in Wadi al-Baqqar during the war in 1948 but returned in 1952 and
continued with the planting of wheat and barley and raising sheep.201 However, had the court
deemed ‘squatters’ inappropriate to describe the Abu Jilaydan family, the legal backing to use
‘reasonable force’202 of eviction provided by the Public Land (Eviction of Squatters) Law would not
apply, making administrative action ultra vires, and precluding the judge from recommending that
the state enforce its duty to protect state land via evictions, at least as regards the Abu Jilaydan

family.

199 Slavoj Zizek, For They Know Not What They Do: Enjoyment as a Political Factor (London, New York: Verso,
2008) at 203-204
200 Salman Abu Sitta, “The Denied Inheritance: Palestinian Land Ownership in Beer Sheba”, Paper presented to the
International Fact Finding Mission (London: Palestine Land Society, 2009) at 23, ‘Aref Abu-Rabi’a, 4 Bedouin
Century: education and development among the Negev tribes in the 20th century (New Y ork: Berghahn Books,
2001) at 93, Sabri Jiryis, The Arabs in Israel (Beirut: The Institute for Palestine Studies, 1968).
201 Petition in Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 16.
202 Section 18b of The Land Law, cited by Justice Arbel in the decision at para. 13, p. 83.
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There was also no reference made by the court to documentary evidence that indicated how the
state discussed in 1951-52 how the Bedouin were expelled/fled the land and how the State
intended to concentrate the remaining in a closed reservation in order to free up western Naqab

land, considered ‘rich’, for Jewish settlement.203

The necessary foreclosure of both the law’s violence and the violent events of 1948 enable the
spectacle of the law to function as intended and for the status quo over the land conflict to be
maintained. To address the issues would force the court to cease using a term like 'squatting' to
describe Nagab Bedouin settlement and would radically alter the facts of the case and the

framework the court applies in adjudication.

By foreclosing these subjects, the court effectively ignores over six decades of human suffering,
pain, of the lived experiences of military administration coercion, of community disintegration,
impoverishment, forced relocations and physical violence. The court as an ideological actor, an
actuality whose contents we will flesh out in more detail over the course of the case study, thereby
prevents any link from being drawn between administrative wrongs committed today from those
that were committed in 1948 and precludes possibilities of the State assuming historical

responsibility.

This is, therefore, also how we come to understand the enabling of law’s violence conserving its
originary violence - that which was able to strip privilege from the land’s original inhabitants and
accord it to the incoming, preferred ethnicity. The purging of historical violence is also generative.
By de-linking between wrongs today from those of 1948, and by abdicating historical responsibility,
colonial governmentality enables similar privilege-granting and privilege-taking rituals to be

reproduced (maintaining their originary production), deployed and consequently, amplified.

Explicit Elements of the Decision: Racialization and Law’s Humanitarianism

From the particular locus of Abadan, on the Iranian side of the Shatt al-Arab waterway, Shenhav

explores how the Arab Jewish subject is constructed by Zionist emissaries working for Solel Boneh

203 Petition in Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 34, citing
Joseph Ben-David, 4 Feud in the Negev: Bedouins, Jews, and the land dispute (Ra'anana, Israel: Center for
Studying the Arab Society in Israel, 1996) (Hebrew) at 48-50.
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in the 1940s, a construction company that built and maintained oil-refining facilities under the
aegis of the Anglo-Iranian Oil Company. The Solel Boneh company provided cover for the
emissaries’ illegal entry into Iran and Iraq to recruit Jewish communities into the Zionist project of

settling in Palestine.204

Shenhav notes how the Zionist emissaries saw Arab Jews as “difference”, as ‘others’ in a colonial
reality where they were Orientals vis-a-vis Europe, and as Jews in their (Arab/Muslim) national
paradigm.205 Drawing on Latour,206 Shenhav argues that Zionism adopts the simultaneous
processes of hybridization (hybridizing secular with religious) and purification (treating
nationalism and religion as two separate spheres, obscuring the hybridization) to create modern
Jewish nationalism. Religion is equated with the premodern which represents Arab Jews.
Conversely, secular stands in for the modern and this represents European Jews.207 However, for
Arab Jews to be absorbed, even if partially, into the Israeli national imagination, they are propelled
towards assuming a national and religious identity but pressured towards relinquishing their Arab
identity.2%8 In this way, Arab Jews were constructed in the service of a particular colonial project of

encouraging settlement.

Yet, as in many colonial projects, in addition to the settlement of the colonizing class, there needs to
be a concomitant displacement, exclusion and dispossession of the natives. How do Israeli legal
narratives construct Bedouin subjects to facilitate this colonial project? In the decision’s summary,
the Bedouin are referred to as interlopers under ‘facts of the case’,209 as lawbreakers210 and as
nomads,?!1 the latter even though the community was fully sedentarized by the early 1970s and
underwent processes of sedentarization as far back as the mid-nineteenth century.212 Further, the
rationality and legal dexterity that mark Justice Arbel’s thirty-nine page decision strengthen the
legitimacy of the particular worlding that it performs. Therefore, we are told to see the Bedouin as

undertaking incursions onto a very precious, national resource, thereby restricting the ability of the

204 Shenhav, Arab Jews, supra note 130 at 19-20
205 Ibid. at 25
206 Bruno Latour, We have Never Been Modern (Cambridge, Massachusetts: Harvard University Press, 1993).
207 Shenhav, Arab Jews, supra note 130 at 80
208 1pid. at 13, footnote 8
29 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62
210 Ibid. at para. 2
211 Ibid. at para. 6
212 Ghazi Falah, “Israeli State Policy toward Bedouin Sedentarization in the Negev” (1989) 18(2) Journal of
Palestine Studies 71 at 72
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public, which we can infer does not include non-Jews, to enjoying the land. The Bedouin are
therefore framed as outsiders to the national consensus and threatening to it.213 The violence that
state representatives mete out on the Bedouin is equated to that directed by the Bedouin towards
the state,?!4 and in fact the judge reprimands the Bedouin for their ‘reckless’ behaviour in
endangering themselves.215 State violence manifests in the spraying of a toxic substance that
threatened the health and forced the hospitalization of the affected, among them children, and
killed livestock and crop. All the while individual violent reactions from the Bedouin were
contained with the threatening presence of police and the Green Patrol.216 Therefore, similar to how
Arab Jews were racialized by Zionist emissaries and later state institutions, the legal decision
demonstrates the racialization of Naqab Bedouin towards the facilitation of a particular colonial

national objective.

Justice Arbel’s obiter dictum on ‘the Bedouin society in the State of Israel’?!7 clues us into how the
court envisions Bedouin be absorbed, inadvertently with unease and in a process never fully
achieved,?!8 into the national Israeli paradigm. Referring to the Bedouin as “an integral part of
Israeli society”, she cites the petitioners’ arguments, which themselves are supported by a 2000
State Commission of Inquiry, to make note of how economic, housing and health disparities result
in part for the Bedouin’s lawbreaking activity of squatting. However, Arbel is quick to backtrack on
this truncated historical context, reminding all participants of the legal spectacle that violence
against the sovereign is never acceptable, “Distress, no matter how great it is, cannot justify
breaking the law” [italics added]. The parting message of the decision is that law is without origin,
is supreme and is what makes “a civilized country”; under no circumstance can breaking it be

tolerated.

23 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 33
214 Ibid. at paras. 2, 7
215 Ibid. at para. 41
216 Arab Association for Human Rights (HRA), By All Means Possible (Nazareth, Israel, 2004) at 22
217 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IsrLR 62 at para. 49
218 Shenhav (2006: 13, footnote 8) draws from the Althusserian concept of ‘interpellation’, whereby the recruitment
of individuals into subjects is an incomplete project. As Arab Jews’ identity is influenced by various ideological
forces in society and assumes a national, religious identity, it is unable to fully relinquish the Arab component of
identity. Their recruitment as subjects is therefore never fully achieved, generating crisis and antagonism. See Louis
Althusser, “Ideology and Ideological State Apparatuses”, in Lenin and Philosophy and Other Essays (New York:
Monthly Review Press, (1971)) 162-83 at 174.
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Justice Arbel closes with her vision of how the Bedouin ought to be recognized. This form of
recognition, which is at the same time the Bedouins’ need to be absorbed into Israeli society,

recommends,

“a complete and comprehensive systemic solution, and the sooner the better... will be
capable of allowing the integration of the Bedouins once and for all in Israeli society as
citizens of equal status, who have equal rights and equal obligations. It should be
emphasized that this call is not directed solely at the state authorities. It is also directed at
the Bedouin population itself, which as I have said is also responsible for the position in
which it finds itself, as well as for the nature of its relationship with the authorities. The two
sides are jointly responsible for the situation which I call upon them to change, even if in
greater or lesser degrees and in different ways. Only by means of communication,
collaboration, tolerance, a recognition of joint interests and a willingness to make
compromises — on both sides — will it be possible to succeed in changing the situation”

[italics added]21?

It is hard to grasp how the recommendation by Justice Arbel that the State “take determined and
uncompromising action”220 to evict Bedouin squatters aligns with her recommendation that
communication and collaboration be the markers of future relations between the State and the
Bedouin. Uncompromising action seems to preclude the possibilities for genuine communication

and collaboration between the state and the Bedouin.

For communication, there needs to be a transaction between speaker and listener. Subalternity is
the condition whereby there is no listener in the transaction of ‘speech’,221 meaning there is no
communication, but rather a 'talking at'. Not being able to make speech acts is the consequence of
not being able to be heard. Nagab Bedouin's lived experience of structural violence and the
contested legal status of the land are both unheard - by the state and most significantly by the court,
that which is prescribing 'communication’. In their failing to make speech acts catch official ears,
the Naqgab Bedouin condition is expressive, at least on the issues of structural violence and the

contested legal status of the land, of their subalternity. The court's refusal to hear jars with their

219 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 49
220 Ibid.
221 Spivak, The Spivak Reader at 289-291
54



recommendation that 'communication' inform official relations with the Nagab Bedouin. The court,
which is meant to keep executive action in line with democratic principles according to

administrative law, is prescribing that which itself is unable to perform.

Arbel's endorsement of compromise fails a number of the prerequisites to ethical and moral
bargaining between contending groups in the jurisprudence on compromise and in the ethics of
exchange. Compromise between contending groups forces each to ask what are one’s own
priorities/interests that they can trade for other goods that they would prefer.222 For the bargaining
to be honest and fair, deception, manipulation, evasion and exploitation are necessarily
precluded.?23 The party proposing, and possibly mediating, compromise and negotiation should be
a relatively neutral party for the negotiation to be honest and fair. Yet, the court can hardly be said
to be that neutral party given its uncritical adoption of the state's position on the 'nomadic’ and
'illegal’ nature of Nagab Bedouin settlement. The occlusion of historical referents to the case also

render the court’s mediation as problematic.224

Further, the proposal to compromise seems, at best, imperceptive. Negotiation between conflicting
parties in the form of alternative dispute resolution does have its benefits. Arbel's proposed
negotiation could save the burdens of traditional litigation, such as the expenses accrued by both
parties, the burden on public resources, and the formality that accompanies the legal process.225
Arbel proposes a collaborative strategy in the negotiation between the two parties, as opposed to a
competitive one. Therefore, value-embedded trades are envisioned to satisfy both parties' interests.
There is a particular long-term objective implicit in the negotiation, that is preserving the
relationship and integrating Bedouin 'once and for all' into Israeli society. On the other hand, the
competitive strategy in negotiation is sensing the possibilities to exploit the other party on their
account of being legally inept or overly trusting. If one side is resolved to a collaborative strategy,
the resolution to adopt a competitive strategy by the other side would mean walking away with a
bigger slice of the pie. Following that line of thinking, we could assume that the strategy chosen by a
party in this instance would be influenced significantly by what one believes one has to lose in the

exchange. Nagab Bedouin do not possess the same resources to legal astuteness as is available to

222 Sanford Levinson, “Compromise and Constitutionalism” (2010-2011) 38 Pepperdine Law Review 821
223 Scott R. Peppet, “ADR Ethics” (2004) 54 Journal of Legal Education 72-78 at 72.
224 Ibid. at 77
225 Sylvia Shaz Shweder, “Judicial Limitations in ADR: The Role and Ethics of Judges Encouraging Settlements”
(2007) 20 Georgetown Journal of Legal Ethics 51-71 at 53-54
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the state, and the law of trespass has always already implicated them as wrongdoers. They are the
trusting party, in that they agreed to initiate a legal process that they deemed impartial enough to
hear their petition. Yet, the negotiation process in contractualism can also be defined by the social,
economic and racial components that define the parties, whereby the party that perceives itself
socially, economically or racially superior, in our case the state, will choose a competitive strategy

to maintain its advantage or elite status.226

Arbel’s recommendation of compromise comes after she recognizes that the ‘two sides’ are equally
responsible for the current conflict. Therefore, alongside with equating the extent of violence
performed by both sides, there is the implicit assumption that the conflict between the State and
the Bedouin is one of balance, hence the need for communication and compromise. Yet the histories
of structural violence and the vanishing present moments of it do not accord with the relationship’s
characterization as one of balance. A common criticism of alternative dispute resolution is how

power disparity plays to the advantage of the more powerful.227

These considerations in mind, the court's endorsement of collaboration and negotiation between
the state and the Naqab Bedouin is not what it seems. In the mind of the court, Nagab Bedouin do
not hold the land, so they are not being forced to compromise such a right to the land. What
Bedouin are being forced to compromise is planting and living on land that is not theirs. But not
being theirs, to compromise it should be easy. Implicitly the court seems to be saying that Bedouin
stubbornness in living on and off land that is not theirs, what are Bedouin priorities/interests in
this situation, should be compromised in exchange for the goods that are the development
townships the state has constructed for them. The court has made it clear that on the other hand
the state holds the land. The state is not asked to compromise their interest in the land, because
they own it, whereas the Bedouin do not. Rather, what the state is being asked to compromise

appears to be the enormous power at its disposal to enforce their ownership to the land.

The recommendation to compromise is not so as to reach a solution whereby the genuine concerns

of both parties are addressed. Rather, it is done so that the state does not overstep the law and

226 Scott R. Peppet, “ADR Ethics” (2004) 54 Journal of Legal Education 72-78 at 73-74; see also Charles W. Mills,
The Racial Contract (Ithaca, NY : Cornell University Press, 1997), Carole Pateman and Charles Wade Mills
Contract and Domination (Cambridge: Polity, 2007)
227 Sylvia Shaz Shweder, “Judicial Limitations in ADR: The Role and Ethics of Judges Encouraging Settlements”
(2007) 20 Georgetown Journal of Legal Ethics 51-71 at 55-56
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threaten the democratic image that justifies the right to colonial rule. This idea seems to accord
with what was considered the ‘paradox of colonial discipline’. The paradox is that violence on
colonised natives seemed necessary but also antithetical to civilized governance. In order to
discipline but at the same time maintain the representation of being a civilized country, as the court
characterizes the state,??8 requires a more moderate, less obviously tortuous, form of discipline.
This form of discipline was realized in ‘the rule of law’.229 The court is not calling for the state to halt
its use of violence to enforce its right to the land. On the contrary, "the state is required to act
forcefully, through its various executive organs".230¢ What the court is calling for is the state's
measured use of violence. In what could be akin to a teacher's slap on the wrist of a student that
should have known better, the court appears to be asking, 'Does the state not realize that law's
sanction and its threat of violence, together with your own executive efforts, are sufficient enough
to adequately discipline, punish and deter Nagab Bedouin from squatting, thereby preserving your
important, central and constitutional right to the land'? The court is endorsing a violence that is
measured, meaning that the violence not be excessive and second, that it is measured in the sense
that it is also precise, to reflect the formalism of the law (which ultimately determines executive
action and the rights and responsibilities of citizens). The court, as in Nuri’'s case, once more

performs the law as objective and formal.

If Arbel's proposal to negotiate is located on ethically shaky ground, how can we understand its
purpose vis-a-vis the context of Bedouin being integrated as citizens of equal status in Israeli
society? If we follow Himani Bannerji’s critique23! of Charles Taylor’s politics of recognition,?32 or
Elizabeth Povinelli’s thesis in The Cunning of Recognition,?33 we come to appreciate how recognition
in colonial contexts creates an aura of accommodation and toleration that masks the imperial
histories and colonial violence that then tend to be hidden indefinitely.23¢ By encouraging
negotiation and compromise, and eliding the structural violence of ongoing colonialism, it seems

that the court is advocating that the status quo continue, that Nagab Bedouin remain a counterpoint

28 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IsrLR 62 at para. 49
229 Anupama Rao and Steven Pierce, “Discipline and the Other Body: Humanitarianism, Violence, and the Colonial
Exception”, in Anupama Rao and Steven Pierce (eds.), Discipline and the Other Body: Correction, Corporeality,
Colonialism (Durham and London: Duke University Press, 2006) at 4.
230 Supra note 228 at para. 33
23! Himani Bannerji, “Charles Taylor’s Politics of Recognition: A Critique”, The Dark Side of the Nation: Essays on
Multiculturalism, Nationalism and Gender (Toronto: Canadian Scholars Press, 2000)
232 Charles Taylor, “The Politics of Recognition” in Amy Gutmann (ed.), Multiculturalism: Examining the Politics
of Recognition (New Jersey: Princeton University Press, 1994)
233 Povinelli, Cunning of Recognition, supra note 14
234 T will explore the concept of recognition in greater detail in the final chapter of this dissertation
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to the preferred Jewish ethnicity. In this way, the Bedouin are resolved to being authentically

Bedouin, ‘recognized’, yet as per the status quo, differentially excluded.

The Justice’s references to those affected by the crop spraying in her obiter dictum and even when
talking about the harm caused?3> are to ‘Bedouin’, as opposed to naming the particular persons
harmed and the specificities of that harm. Yet, the spraying took place in around fourteen different
localities in the Naqgab, on seven different occasions over the span of three years, and in
circumstances that were specific to every spraying act. Therefore, the acts against individual
Bedouin varied in terms of the extent to which they were affected, the number and extent to which
their animals were hurt, and the consequence to the health of the land. There were those who were
hospitalized and those who were not, spraying occurred mostly without warning except on a few
occasions, and the physical violence at the hands of the state and the threatening presence of police
and other security forces was experienced differently by each member of the community. What,
then, explains the judge's use of such generalization? Homogenization, Goldberg writes, is the
hallmark of a population’s racialization. They are constructed as a homogenized mass that then
facilitates the creation of hypothetical hierarchies between them and the referent, preferred
ethnicity, enabling a legitimate and ethical subjugation and different levels of entitlement and
restriction.236. When a ‘Bedouin’ identity is constructed, its meaning embedded with the
aforementioned qualifiers or historical schema of reckless lawbreakers, squatters, nomads, then the
deployment of these understandings are greatly facilitated with simply the use of the term
‘Bedouin’. This also saves the risk of sounding racist and illiberal in repeatedly specifying varied

ugly character traits; it becomes enough to say 'Bedouin'.

Law’s humanitarianism is explicitly stated in the legal decision. Drawing on Kelm,?37 Murdocca
shows how the nation responds to the Kashechewan water crisis and contamination with an act of
national goodwill, by saving and compensating the affected indigenous community.238 In a similar
vein, the legal decision was shown to be a humanitarian ruling, one that kept governmental excess

in check, and looked out for the health and dignity of the affected Naqab Bedouin community.

25 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 40-41
236 David Theo Goldberg, ‘The Social Formation of Racist Discourse’, in Anatomy of Racism (Minneapolis and
London: University of Minnesota Press, 1990) at 298-300
237 Kelm, Mary-Ellen, Colonizing Bodies: Aboriginal Health and Healing in British Columbia 1900-50 (Vancouver:
UBC Press, 1998) at 101
238 Murdocca, “There is Something in that Water”, supra note 106 at 388
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This positive ‘humanitarian’ ruling can be seen as a cornerstone of colonial /racial rule, the message
being that we are humanitarian and so have a right to rule over you.239 Justice Arbel underscores
the state’s responsibility to protect citizens from indirect or direct results of state actions. She
concludes that the State is obligated by a (humanitarian) law to protect the Bedouin from
themselves, who she says we can expect to ignore the issuance of warnings.240 The construction of a
humanitarian court is seen when Justice Arbel cites a previous case overseen by former Supreme
Court President Barak, affirming that the present ruling is in line with the “constitutional
democracy” that Israel is. A judicious approach to the proportionality test helps the Court “maintain
a system of human rights”, guided by “ethical barrier(s)” that minimize harm even if an action is

undertaken for a proper purpose.24!

Further, Justice Arbel underscores the possibility of unintentionality in the state being insensitive
or disrespectful to Bedouin.242 This despite the testimony of Saleem Abu Mdeghem that his wife was
sprayed while tending the field, that the Green Patrol had prevented him from reaching his wife to
assist her, and requests to police to call an ambulance were denied.?43 Sayyah Abu Mdeghem also
gave testimony that the aerial spraying took place on his land in al-‘Araqib without prior, adequate
warning to residents as required by law244 and the lack of warning is supported by others similarly
affected.245 However, Justice Arbel concludes that “the premise in our case is that the state is acting

legitimately... and certainly it seeks to prevent any harm to the Bedouin citizens”.246

A Postcolonial Sensitivity to Power Relations and Judicial Reasoning

Yet, are we slipping into the hold of Manichaeism whereby a colonial situation is characterized by
an all powerful colonizer oppressing a forsaken and feeble colonised class? Postcolonial theory

reminds us that identities are fluid, changing, negotiated, contested, and rewritten, that the

239 Supra note 237

240 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 41

241 Ibid. at para. 43

242 Ibid. at para. 45

243 Petition in Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstrLR 62 at para.10

24 Ibid. at 11

245 See Arab Association for Human Rights (HRA), By All Means Possible (Nazareth, Israel, 2004), Aliza Arbeli,
“ILA razes ‘illegally-planted’ Bedouin crops in the Negev”, Ha'aretz (February 15, 2002), online:
http://www.haaretz.com/print-edition/news/ila-razes-illegally-planted-bedouin-crops-in-the-negev-1.52784

246 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 44
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colonised also exhibit agency, even if with ‘selective sovereignty’, meaning that subjects of power

are active agents yet not completely self-sovereign in the construction of their conscious will.247

Foucault reminds us that power is neither an institution nor a structure, “it is the name that one
lends to a complex strategical situation in a particular society”.248 Power’s operation is intelligible
as a moving base of force relations that by their inequality induces states of power, with ‘moving
base’ implying that the power base is taken away from the character of intentionality.249 As Deleuze
instructs us, although power may be the result of a moving base of force relations, it is nevertheless
a fairly stable system, one that we can represent as ‘power’. Its state of equilibrium is maintained by
‘attractors’ or equilibrium points, though it is nevertheless open-ended and subject to fracture
owing to the potentiality of the virtual and the virtual structure’s processes of individuation.250
Spivak notes that the act of naming it power is the closest one can get to it. This sort of naming can
be called catachrestic, the misapplication of a word to overcome poverty of expression.25! Similarly,
the complexities of power relations in this particular court spectacle, encompassed in the written
and unwritten in the legal decision and in the historical materialism, and our own historical sense,
that informs it, tells us this story is not one of powerful oppressing the powerless. I will return to
this point when performing the native informant trace in the legal decision. First, however, it is

worth looking at how a postcolonial sensitivity may have informed a different decision.

For one, the accounting of ‘Bedouin identity’ as monolithic, homogenous, nomadic and with all the
racialized inscriptions of criminality would not stand up to a postcolonial critique. The individual
subject is a plethora of inscriptions as much as she/he insribes politics, sexuality, history and
ideology. As Spivak elaborates, the ‘subject-effect’ of the subaltern as subaltern consciousness
doesn’t account for heterogeneous strands and indeterminates that constitute subaltern
consciousness. Therefore, that which is the subject is actually an amalgam of an immense
discontinuous network (‘text’ as she uses it in other places; assemblage if we use Deleuze’s term) of
strands that are politics, ideology, economics, sexuality, history. Therefore, the subject is actually an

effect of an effect. The subject-effect of the subaltern, that is subaltern consciousness, thereby

247 Donald S. Moore, Suffering for Territory: Race, Place and Power in Zimbabwe (London and Durham: Duke
University Press, 2005) at 1-32
248 Spivak, The Spivak Reader at 143, footnote 7, citing Michel Foucault, The History of Sexuality, Vol. I: An
Introduction, (trans. Robert Hurley) (New York: Vintage, 1980) at 93
24 Spivak, The Spivak Reader at 147
230 Srnicek, Assemblage Theory, supra note 20 at 38-9.
231 Spivak, The Spivak Reader at 143
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substitutes an ‘effect’ (of many heterogenous factors) for a ‘cause’ (‘this subject’ causes subaltern
consciousness).2s2 The judicial rationale is far less generous, positing that the subaltern
consciousness in this case, generalized to envelop all Nagab Bedouin society in Israel, is sovereign
in its exercise, and therefore fully responsible for squatting, violently reacting to police and
therefore of breaking the law. Even if we can assume that the ‘distress’ this community faces, the
effects of poverty, housing inadequacies and poor health and welfare services, constitute in part the
Bedouin subject, we are told that the Bedouin bear responsibility, because their consciousness is

essentially sovereign in its exercise.

Similarly, a postcolonial sensitivity would invite historical referents to inform the ratio. It would
consider the histories of forced expulsion, military administration, home demolitions,
administrative violence, planning discrimination and governmental plans at concentration and
freeing up the land for the settlement of Jewish immigrants. It would also appreciate the
incongruence of such practices with basic anti-discrimination provisions in Israeli law, and would
not ignore the contours of human suffering that circulate in these encounters. The suffering of the
subaltern would then be better grasped, as would the realization that the violations to the
fundamental right to dignity and to the basic rights to health and to property are not to be
consigned to the particular instance of being sprayed with Monsanto’s Roundup between 2002-
2004. Rather, the violations would be seen as symptomatic of structural violence before the
authorities ever since Palestinian Bedouin were constituted as being outside the Israeli Jewish
constituency. Further, the role of the legislative and the judiciary in this structural violence is
clearly indicative of their lack of postcolonial sensitivity. As a result, the violence of that which they

make and adjudicate, law, is far easier foreclosed than it is queried.

Tracing the Native Informant in the Decision

Performing the native informant trace in the legal decision is an attempt to read a text of
counterinsurgency for evidence of subaltern agency. The discontinuous appearance of the subaltern
is in the gaps of the text and in the will of the judges who inscribe the text, the judge’s will in part
predicated on the will of the subaltern. If we follow Derrida, as the judges attempt to undertake an
‘explanation’, as is done in every textual production, what we can trace “is the itinerary of the

constantly thwarted desire to make the text explain”.253 Applying this understanding to our reading

232 Ibid. at 213-214
253 Ibid. at 33
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of the legal decision helps us to appreciate that when the judges compose a text, they are also telling
us something that is not part of their textual composition. Also, when judges compose, we should
understand their rationale and motivation as not a product of sovereign agency, but rather
motivated in part by the effect of Nagab Bedouin agency (the unspoken and unwritten), which itself
is a product of other effects. Drawing from this, Spivak contends that explanation, in this case a
requisite of legal authority, is the desire to have self and world. The “possibility of explanation
carries the presupposition of an explainable (if not fully) universe and an explaining (even if
imperfect) subject... [By explaining] we exclude the possibility of the radically heterogenous”.25¢
These exclusions via explanation were explored above, showing how law's violence and the
violence of 1948 were foreclosed, how structural violence is excluded from explanation, how
constructions of Bedouin identity and law's humanitarianism in judicial explanation shuts out the
lived experiences and affective investments of the subjects - of that identity and of that law - as they

do not accord with official explanation.

Nevertheless, by tracing the native informant we do not restrict ourselves to revealing that which
has been hidden nor do we confine ourselves to exposing distortions. Rather, by tracing the native
informant we are able to understand the shifting, contentious, contradictory forces at play in power
relations between the Israeli state and the Nagab Bedouin. The aim of the native informant trace is
to go beyond cautioning of the law and prescribing disenchantment.255 As a result of our effort we
are able to locate agency in the subaltern and defeat the Manichaeism of which postcolonial theory

warns.

Before applying the proportionality test, Justice Arbel applies the limitations clause test, which aims
to answer if the violation of human rights is nevertheless constitutional and lawful.25¢ For a
violation of human rights to be lawful, the limitation clause of Section 8 of the Basic Law: Human
Dignity and Liberty sets out four conditions that need to be satisfied: that there is authority in
statute for the violation, that the violation befits the values of the state; that the violating norm has
a proper purpose; and that the violation is not excessive (the fourth condition being the

proportionality test).

254 Ibid.

255 As Nimer Sultany does in his article reviewing Israeli ‘landmark’ decisions, “Roundtable on Occupation Law:
Part of the Conflict or the Solution? Part V”’ (2011) Jadaliyya, (September 22, 2011), online:
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Finding the first two conditions satisfied, Justice Arbel turns to the third condition of the limitations
clause test. Tackling the third condition of ‘proper purpose’, she explains the meaning of the term as
“the purpose of a statute will be deemed proper if it serves a public purpose whose realization may
justify a violation of human rights”.257 She finds that the purpose “is a very proper one” given the

centrality of land to the Israeli national project.258

Justice Arbel then borrows in part from Justice Or in the Sedei Nahum Kibbutz case to explain why

Israeli land is so important to the national project:

“The State of Israel is a small country. Its territory is limited, and its land is a very valuable
resource. Public land, in particular, constitutes an important national asset, since it is an
essential basis for future development of the state and society... The first respondent, which
is responsible under the law for retaining possession of state land and managing it, has the

duty to protect it so that it can be used to further various national and other goals...”259

“Land is a unique asset among state assets. It is hard to exaggerate its importance to society
and the state. If the nation and its cultural enterprise are the “soul” of the people, then its

land is its “body.” On the basis of land the individual and society conduct their whole lives...

“Land is an unparalleled vital resource and it has great value. It is of especially great
importance in a country like Israel, where the territory is small, the population density is

high and there is a policy of absorbing immigration. It is impossible to create land...

“... [those entrusted with public land should] ensure that it has sufficient land reserves for
the various needs in the future, whether for building, agriculture, industry and other gainful

occupations...Awareness of the need to spread the population is also required”.260

It is because land is vital, a national asset and necessary for immigration absorption to answer “the

need to spread the population” that makes the following a governmental duty:

257 Ibid. at 32
258 Ibid.
259 Ipid. at 33
260 Ipid., citing Justice Or in Sedei Nahum Kibbutz v. Israel Land Administration, HCJ 3939/99 [16], p. 62-63
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“The widespread phenomenon of incursions onto state land in the Negev in particular requires the

state to take effective measures to remove the squatters and the incursions [sic]”.261

What we can trace here is the itinerary of Palestinian Naqab Bedouin effecting agency that is
threatening to the state ethos that envisions the unison of the land (body) and the Jewish people
(soul). It therefore requires the state to take forceful, effective measures to enable their eviction

from the land and to foreclose the possibilities of hearing the native informant speak.

The community’s particular “politics of contention” to expand common understandings of
citizenship, and framed increasingly in terms of indigeneity,262 is exercised beyond the utilization of
political arenas like the courts, the Knesset and civil society organizations. Nagab Palestinians are
exerting a presence on historical lands in spite of the cycles of structural violence they face as a
consequence. In the eyes of the State and the courts, ‘the Bedouin’ are not only lawbreakers, but
undermine the cornerstone of Zionism, that rightly exercised enables consummation of the people
(adam) and the fertile land (adama) towards the realization of God’s righteous city, their living
union incomparable to other nations in the world.263 A pioneer of modern Zionist thought, Moses
Hess, speaking of the faithful Jews, wrote they need a land of their own, “a common native soil”, the
earth “to realize the historical ideal of our people, an ideal that is none other than the reign of God
on earth”.26¢ As Justice Arbel emphasises, land is a requisite to satisfying both the social and
spiritual imperatives of the state. It is 'an unparalleled vital resource' that enables the social goal of
'the future development of state and society'. By being the 'body' (adama), land communes with the

Jewish nation, the 'soul' (adam) thereby enabling the spiritual, historical ideal of Zionism.

According to Shenhav, Zionism emerged from a theological context and ostensibly passed it by
transforming religion into modern nationalism. Yet, Zionist nationalism, operating as it does via

simultaneous processes of hybridization and purification, remained theological, so that conceptions

26! Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IstLR 62 at para. 33
262 Amal Jamal, “Strategies of Minority Struggle for Equality in Ethnic States: Arab Politics in Israel” (2007) 11(3)
Citizenship Studies 263
263 Martin Buber, On Zion: The History of an Idea (trans. Stanley Godman) (London: Horovitz Publishing, 1973) at
xix-xx, 10-11.
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of the nation revolve in part around the theological myths of ‘redemption of the land’ and a ‘return

to Zion’.265266

Although Arbel professes that Bedouin have formal democratic representation in being equal
citizens,2¢67 and that her ruling is in line with the constitutional democracy that Israel represents268
(she finds in favour of the petitioners?6° based on the democratic value of human dignity and the
right to life), this postcolonial reading of the decision indicates otherwise. The judges employed a
deliberate historical amnesia towards the structural violence that the community has faced for
decades. Also, they framed the community in absolute, homogenizing and racialized terms of
criminality. Therefore, being 'a fact of the case' we are told to see the defendants for their
lawbreaking activities and for the violence they exert on the authorities who attempt to evict them.
We are told to see the defendants not for their humanity, but within the strictures of criminality.
The absence of due attention paid to the varied forms of violence exerted on Bedouin bodies and
the loss of animal life as a result of the spraying fails the test of adjudicating based on the
democratic value of the sanctity of life. One would also be very hard-pressed to consider the court's
call to compromise and negotiate and the simultaneous endorsement that the state forcefully evict
illegal Bedouin as adjudication inspired by 'social justice', however hard that term may be to

define.270

265 Shenhav, Arab Jews, supra note 130 at 89-90. For more on the Israeli construction of history based on the
connection to land, see Kimmerling, Zionism and Territory, supra note 148, Shmuel Almog, “On Land and People
in Jewish Modern Nationalism” (1984) Yahadut Zmanenu 53-67 (Hebrew), cited in Shenhav, The Arab Jews at 139.
266 Arbel's rationale, inspired by Zionist nationalism, is an illustration of how adjudication does particular
ideological work. Duncan Kennedy, 4 Critique of Adjudication: fin de siécle (Cambridge, Massachusetts; London,
England: Harvard University Press, 1997). Particular to Israel, that ideological work is inspired by two poles, which
in uneasy arrangement guide judicial interpretation of Israeli law, liberalism and Judaism, according to Israeli legal
scholar, Menachem Mautner in Law and the Culture of Israel (Oxford: Oxford University Press, 2011) at 44-53. The
point to be made, though, is that both liberalism and Judaism, in that particular mix that is Israeli statute and
adjudication do not necessarily coalesce to bring about democratic results. Former Supreme Court Justice Barak
(1992) argued (though later retracted in favour of greater emphasis on Jewish values) that in negotiating the Jewish
and democratic characters of the state in adjudication that the Jewish state concept be taken to 'a high level of
abstraction' to the point that it overlaps with universal values of democratic society. These values include 'love of
humanity, the sanctity of life, social justice, doing what is good and right, respecting human dignity, the rule of law'.
See Aharon Barak, “The Constitutional Revolution: Protected Human Rights” (1992) 1 Mishpat Umimshal 9
(Hebrew) at 30, cited in Mautner, Law and the Culture of Israel at 51. 1T will take up the issue of liberalism in Israeli
law in detail in the chapter on the ‘Wine Path Plan’.
267 Abu Mdeghem v. Israel Lands Administration, [2007] HCJ 2887/04, IsrLR 62 at para. 49
268 Ibid. at para.