
On June 30, 1993, t h e  Supreme Court o f  Canada issued i t s  long  
awaited dec i s ion  i n  t h e  appeal o f  P a t r i c k  Franc is  Ward, an 
app l i can t  f o r  refugee s t a t u s  from t h e  Republ ic o f  I r e l a n d .  Th is  
i s  t h e  f i r s t  dec i s ion  o f  t h e  Supreme Court o f  Canada t o  deal i n  
depth w i t h  t h e  Convention refugee d e f i n i t i o n .  

M r .  J u s t i c e  LaForest ' S judgment i S e x t r a o r d i  n a r i  1  y  
comprehensive i n  i t s  t reatment  o f  n e a r l y  every key element o f  t h e  
refugee concept. I t  i s  e a s i l y  t h e  most fa r - rang ing  dec i s ion  on 
refugee s t a t u s  issued by t h e  sen io r  c o u r t  o f  any count ry .  

I n  view o f  t h e  s i g n i f i c a n c e  o f  t h e  judgment, and i t s  general 1y 
pro-refugee and i n t e r n a t i o n a l i s t  stance, we have ex t rac ted  key 
quota t ions  from t h e  dec i s ion  and re-ordered them us ing  t h e  
a n a l y t i c a l  headi ngs es tab l  i shed i n  The Law o f  Refugee Status 
(1991 ) . Moreover, t h e  ex ten t  t o  which t h e  ho ld ings  e i t h e r  conf i rm,  
support ,  a re  cons is ten t  w i t h ,  d iverge  from, o r  c o n t r a d i c t  t h e  
p o s i t i o n s  taken i n  t h i s  study i s  noted a f t e r  each quo ta t i on .  

I t  i s  our hope t h a t  t h i s  b r i e f  Table o f  Concordance w i l l  
a s s i s t  lawyers and o the rs  i nvo l ved  i n  t h e  p r o t e c t i o n  o f  refugees 
t o  grapple w i t h  t h e  key aspects o f  t h i s  very impor tant  l e g a l  
precedent. 
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Table o f  Concordance t o  The Law o f  Refugee Sta tus  (1991) 

Chapter 2: A1 ienage 

2.5.1 I I . . . [T ]  he r a t i o n a l e  under l y i ng  i n t e r n a t i o n a l  
re fugee p r o t e c t i o n  i s  t o  serve as ' s u r r o g a t e '  
s h e l t e r  coming i n t o  p l a y  o n l y  upon f a i l u r e  o f  
n a t i  onal suppor t .  When avai  l ab l  e, home s t a t e  
p r o t e c t i o n  i S a  c la imant  ' S  s o l e  o p t i o n " :  para.  
130. Conf i rmatory.  

"The exe rc i  se o f  assessi ng t h e  c la imant  ' S f e a r  
i n  each count ry  of c i t i z e n s h i p  a t  t h e  stage o f  
de te rmina t ion  o f  'Convent ion re fugee '  s t a t u s  . . .  
accords w i t h  t h e  p r i  n c i  p1 es under l  y i  ng 
i n t e r n a t i  onal refugee p r o t e c t i o n .  Otherwi se, 
t h e  c la imant  would b e n e f i t  f rom r i g h t s  granted 
by a  f o r e i g n  s t a t e  whi l e  home s t a t e  p r o t e c t i o n  
had s t i  l l been avai  l ab l  ew : para.  133. 
Conf i rmatory.  

"An under l  y i  ng premi se o f  t h i  S presumption, 
however, i s  t h a t  c i t i z e n s h i p  c a r r i e s  w i t h  i t  
c e r t a i n  b a s i c  consequences. One o f  these.  . . 
i s  t h e  r i g h t  t o  ga in  e n t r y  t o  t h e  count ry  a t  
any t ime.  . . l ' :  para.  137. Conf i  rmatory .  

Evidence t h a t  a  n a t i o n a l  may be p r o h i b i t e d  from 
e n t e r i n g  h i s  o r  her  s t a t e  o f  n a t i o n a l i t y  " .  . . 
might serve t o  rebu t  t h e  presumption by 
demonstrat i  ng a  l a c k  o f  p r o t e c t i o n .  . . Deni a1 
o f  admit tance t o  t h e  home t e r r i t o r y  i s  o f f e r e d  
by t h e  UNHCR i n  i t s  Handbook, a t  paragraph 99, 
as a  p o s s i b l e  example o f  what might amount t o  
a  r e f u s a l  o f  p r o t e c t i o n H :  para.  137. 
Cons is ten t .  

Chapter 3: Well-Founded Fear 

3.0 l ' . . .  [T lhe  t e s t  i s  b i p a r t i t e :  (1 )  t h e  
c la imant  must s u b j e c t i v e l y  f e a r  persecut ion;  
and ( 2 )  t h i s  f e a r  must be wel l - founded i n  an 
o b j e c t i v e  sensew: para.  64. Con t rad i c to ry :  
con t inues  t h e  t r a d i t i o n a l  view t h a t  we1 l- 



founded f e a r  i s  no t  a  s t r i c t l y  o b j e c t i v e  
c r i t e r i o n .  

"A s u b j e c t i  ve f e a r  o f  persecut ion  combi ned 
w i t h  s t a t e  i nabi l i t y  t o  p r o t e c t  t h e  c l  aimant 
c rea tes  a  presumption t h a t  t h e  f e a r  i s  w e l l -  
founded": para. 72. Con t rad i c to ry  f o r  reason 
p r e v i o u s l y  noted. 

"Having es tab l i shed  t h a t  t h e  c la imant  has a  
f e a r ,  t h e  Board i s ,  i n  my view, e n t i t l e d  t o  
presume t h a t  persecut ion  w i l l  be l i k e l y ,  and 
t h e  f e a r  we1 l-founded, i f  t h e r e  i s  an absence 
o f  s t a t e  p r o t e c t i o n .  The presumption goes t o  
t h e  hear t  o f  t h e  i n q u i r y ,  which i s  whether 
t h e r e  i s  a  l i k e l i h o o d  of persecut ion .  But I 
see no th ing  wrong w i t h  t h i s ,  i f  t h e  Board i s  
s a t i s f i e d  t h a t  t h e r e  i s  a  l e g i t i m a t e  fea r ,  and 
an es tab l i shed i n a b i l i t y  o f  t h e  s t a t e  t o  
assuage those f e a r s  through e f f e c t i v e  
p r o t e c t i o n " :  para.  62. Consis tent :  t h i s  
ev i  den t i  a ry  presumpti on i S novel ,  b u t  l ogi  c a l  
i n  t h e  o v e r a l l  " f a i l u r e  o f  p r o t e c t i o n "  scheme. 

"The danger t h a t  t h i s  presumption w i l l  operate 
t o o  broad ly  i s  tempered by a  requirement t h a t  
c l  ear and convi n c i  ng proo f  o f  a  s t a t e '  S 

i nabi l i t y  t o  p r o t e c t  must be advanced" : para.  
72. Consis tent  . 
11 . . .  [T lhe  hear t  o f  t h e  i n q u i r y  . . .  i s  whether 
t h e r e  i S a  l i ke l  i hood o f  persecut ion" :  
Divergent :  whi l e  t h e  Ad je i  t e s t  i s  no t  r a i s e d  
as an issue,  appears t o  p o s i t  a  more d i f f i c u l t  
t e s t  than t h e  "reasonable chance" standard.  

Chapter 4:  Persecut ion 

4 .1  "Under1 y i  ng t h e  Convent i on i S t h e  
i n t e r n a t i o n a l  community's commitment t o  t h e  
assurance o f  bas i c  human r i g h t s  w i thou t  
d i s c r i m i n a t i o n . .  . Th is  theme o u t l i n e s  t h e  
boundaries o f  t h e  o b j e c t i v e s  sought t o  be 
achi eved and consented t o  by t h e  del  egates. 
I t  se ts  ou t ,  i n  a  general fash ion,  t h e  
i n t e n t i  on o f  t h e  d r a f t e r s  and thereby prov ides 
an i nhe ren t  l i m i t  t o  t h e  cases embraced by t h e  
Conventi on. . . Thi S theme se ts  t h e  boundari es 
f o r  many o f  t h e  elements o f  t h e  d e f i n i t i o n  of 
'Convention re fugee. '  'Pe rsecu t ion ' ,  f o r  



exampl e, undef i ned i n  t h e  Convent i on, has been 
ascr ibed t h e  meani ng o f  ' susta ined o r  systemi c  
v i o l a t i o n  o f  bas i c  human r i g h t s  demonstrat ive 
o f  a  f a i  l u r e  o f  s t a t e  p r o t e c t i o n ' .  . .":  paras.  
89-91 . Conf i rmatory.  

4 . 4 . 1  I' . . . [T ]  he i n t e r n a t i  onal community d i d  no t  

in tended t o  o f f e r  a  haven f o r  a l l  s u f f e r i n g  
i n d i v i d u a l s .  The need f o r  ' pe rsecu t ion '  i n  
o rder  t o  warrant i n t e r n a t i o n a l  p r o t e c t i o n ,  f o r  
example, r e s u l t s  i n  t h e  exc lus ion  o f  such p leas 
as those o f  economic m i  grants ,  i . e.  i nd i  v i  dual S 

i n  search o f  b e t t e r  l i v i n g  cond i t i ons ,  and 
those o f  v i c t i m s  o f  n a t u r a l  d i s a s t e r s ,  even 
when t h e  home s t a t e  i s  unable t o  p rov ide  
ass is tance,  al though bo th  o f  these cases might 
seem deserv ing o f  i n t e r n a t i o n a l  sanctuary":  
para.  8 5 .  Conf i rmatory.  

4 . 5  " I n t e r n a t i o n a l  refugee law was formul a ted t o  
serve as a  back-up t o  t h e  p r o t e c t i o n  one 
expects from t h e  s t a t e  of  which an i n d i v i d u a l  
i s  a  n a t i o n a l .  I t  was meant t o  come i n t o  p l a y  
o n l y  i n  s i t u a t i o n s  when t h a t  p r o t e c t i o n  was 
unava i lab le ,  and then on ly  i n  c e r t a i n  
s i t u a t i o n s "  : para.  28. Conf i rmatory . 

4 . 5  "The i n t e r n a t i o n a l  community was meant t o  be 
a  forum of second r e s o r t  f o r  t h e  persecuted, 
a  ' s u r r o g a t e ' ,  approachable upon f a i l u r e  o f  
l o c a l  p r o t e c t i o n .  The r a t i o n a l e  upon which 
i n t e r n a t i o n a l  refugee law r e s t s  i s  n o t  s imply  
t h e  need t o  g i v e  s h e l t e r  t o  those persecuted 
by t h e  s t a t e ,  bu t ,  more w ide ly ,  t o  p rov ide  
refuge t o  those whose home s t a t e  cannot o r  
does n o t  a f f o r d  them p r o t e c t i o n  from 
persecut ion" :  para.  4 6 .  Conf i rmatory.  

4 . 5 . 1  "The i n t e r n a t i  onal communi t y  i ntended t h a t  
persecuted i nd i  v i  dual S be requ i  red  t o  approach 
t h e i r  home s t a t e  f o r  p r o t e c t i o n  be fo re  t h e  
r e s p o n s i b i l i t y  o f  o the r  s t a t e s  becomes engaged. 
For t h i s  reason, James Hathaway r e f e r s  t o  t h e  
refugee scheme as ' su r roga te  o r  s u b s t i t u t e  
p r o t e c t i o n ' ,  a c t i v a t e d  o n l y  upon f a i l u r e  o f  
n a t i  onal p r o t e c t i  on. . . l' : para.  28. 
Conf i rmatory.  

4 . 5 . 1  " I n  sum, t h e  p a r t i e s ,  i n c l  ud i  ng t h e  respondent, 
appear t o  be unanimous i n  conclud ing t h a t  t h e  
c o u r t  below was wrong t o  suggest t h a t  t h e  
c la imant  ' S  f e a r  must emanate from t h e  s t a t e .  



As we1 l, t h e r e  i S s u b s t a n t i a l  agreement t h a t  
a  s t a t e ' s  i n a b i l i t y  t o  p r o t e c t  i S an i n t e g r a l  
component o f  t h e  n o t i o n  o f  a  Convention 
re fugee. .  . I f i n d  t h a t  t h e  consensus reached 
by t h e  p a r t i e s  i S subs tan t i  a1 1y c o r r e c t " :  
para .  34. Conf i rmatory .  

" .  . . [ I ] f  a  s t a t e  i s  a b l e  t o  p r o t e c t  t h e  
c la imant ,  then h i s  o r  her  f e a r  i s  no t ,  
o b j e c t i v e l y  speaki ng, we1 1  -founded. Beyond 
t h i s  p o i n t ,  I see no th ing  i n  t h e  t e x t  t h a t  
r e q u i r e s  t h e  s t a t e  t o  be compl i c i  t i n ,  o r  be 
t h e  source o f ,  t h e  persecut ion  i n  ques t ion .  
My conc lus ion  [ i s ]  t h a t  s t a t e  c o m p l i c i t y  i n  
persecu t ion  i s  no t  a  p r e - r e q u i s i t e  t o  a  v a l i d  
re fugee c l a i m . .  . " :  paras.  36-37. 
Conf i rmatory . 
"I, t h e r e f o r e ,  conclude t h a t  persecu t ion  under 
t h e  Convention i n c l  udes s i t u a t i o n s  where t h e  
s t a t e  i s  no t  i n  s t r i c t n e s s  an accomplice t o  
t h e  persecut ion ,  b u t  i s  s imply  unable t o  
p r o t e c t  i t s  c i t i z e n s " :  para.  47. 
Conf i rmatory.  

"The d i  s t i  n c t i  on between these two branches o f  
t h e  'Convention re fugee '  de f  i n i  t i  on res ides  i n  
t h e  p a r t y ' s  p rec lud ing  r e s o r t  t o  s t a t e  
p r o t e c t i o n :  i n  t h e  case o f  ' i n a b i l i t y ' ,  
p r o t e c t i o n  i S deni ed t o  t h e  c l  a i  mant , whereas 
when t h e  c la imant  i s  ' u n w i l l i n g ' ,  he o r  she 
op ts  no t  t o  approach t h e  s t a t e  by reason o f  
h i s  o r  her  f e a r  on an enumerated b a s i s .  I n  
e i t h e r  case, t h e  s t a t e ' s  involvement i n  t h e  
pe rsecu t i  on i S no t  a  necessary consi  d e r a t i  on" : 
para . 57.  Conf i rmatory .  

"It i S c l e a r  t h a t  t h e  l ynch-p i  n  o f  t h e  ana lys i  S 

i s  t h e  s t a t e ' s  i n a b i l i t y  t o  p r o t e c t :  i t  i s  a  
c r u c i  a1 e l  ement i n  determi n i  ng whether t h e  
c l a i m a n t ' s  f e a r  i s  we1 l - founded. .  . " :  para.  
61 . Conf i  rmatory .  

'I . . .  [ I ] t  would seem t o  de fea t  t h e  purpose o f  
i n t e r n a t i  onal p r o t e c t i o n  i f a  c la imant  would 
be r e q u i r e d  t o  r i s k  h i s  o r  her l i f e  seeking 
i n e f f e c t i v e  p r o t e c t i o n  o f  a  s t a t e ,  merely t o  
demonstrate t h a t  i n e f f e c t i v e n e s s .  L i k e  
Hathaway, I p r e f e r  t o  f o rmu la te  t h i s  aspect o f  
t h e  t e s t  f o r  f e a r  of persecu t ion  as f o l l o w s :  
o n l y  i n  s i t u a t i o n s  i n  which s t a t e  p r o t e c t i o n  
'might  reasonably have been fo r thcomi  ng l ,  w i  l l 



t h e  c l a i m a n t ' s  f a i l u r e  t o  approach t h e  s t a t e  
f o r  p r o t e c t i o n  de fea t  h i s  c la im .  Put another 
way, t h e  c la imant  w i  l l not  meet t h e  d e f i n i t i o n  
o f  'Convention re fugee1 where i t  i S o b j e c t i v e l y  
unreasonable f o r  t h e  c la imant  no t  t o  have 
sought t h e  p r o t e c t i o n  o f  h i s  home a u t h o r i t i e s ;  
otherwise, t h e  c la imant  need no t  1  i t e r a l  l y  
approach t h e  s t a t e " :  paras. 67-68. 
Conf i rmatory . 
"Where such an admission [ o f  i n a b i  1 i t y  t o  
p r o t e c t ,  by t h e  s t a t e  o f  o r i g i n ]  i s  no t  
avai  1  ab le,  however, c l  ear and convi n c i  ng 
c o n f i  rmat ion o f  a  s t a t e ' s  i nabi 1  i t y  t o  p r o t e c t  
must be prov ided . . .  Absent some evidence, t h e  
c l a i m  should f a i l ,  as na t i ons  should be 
presumed capable o f  p r o t e c t i n g  t h e i  r c i t i z e n s .  
S e c u r i t y  o f  n a t i o n a l s  i s ,  a f t e r  a l l ,  t h e  
essence o f  soverei  gn ty .  Absent a  s i t u a t i o n  o f  
complete breakdown o f  s t a t e  apparatus, such as 
t h a t  recognized i n  Lebanon i n  Z a l z a l i  , i t  
should be assumed t h a t  t h e  s t a t e  i s  capable o f  
p r o t e c t i n g  a  c la imant " :  para.  69. Cons is ten t .  

" .  . .Satiacum may bes t  be expla ined as 
exempl i f y ing  such a  case o f  presumption o f  a  
s t a t e ' s  ab i  l i t y  t o  p r o t e c t  and o f  o b j e c t i v e  
unreasonabi l i t y  i n  t h e  c la imant  ' S  f a i  l u r e  t o  
avai l h imse l f  o f  t h i s  p r o t e c t i o n " :  para.  70. 
Conf i rmatory . 
"Although t h i s  presumption i nc reases theburden  
on t h e  c la imant ,  i t  does no t  render i l l u s o r y  
Canada's p r o v i s i o n  o f  a  haven f o r  refugees. 
The presumption serves t o  r e i n f o r c e  t h e  
under1 y i  ng r a t i o n a l e  of i n t e r n a t  i onal 
p r o t e c t i o n  as a  surrogate,  coming i n t o  p l a y  
where no a l t e r n a t i v e  remains t o  t h e  c la imant .  
Refugee c la ims were never meant t o  a l l o w  a  
c l  a i  mant t o  seek ou t  b e t t e r  p r o t e c t i o n  than 
t h a t  f rom whi ch he o r  she b e n e f i t s  a1 ready" : 
para.  71. Con',sistent: t h e  re fe rence t o  t h e  
i nappropr i  ateness o f  a  c la imant  seeki ng ou t  
" b e t t e r  p r o t e c t i o n "  must be read together  w i t h  
para.  67 which requ i res  t h a t  o n l y  p r o t e c t i o n  
which i s  " e f f e c t i v e "  i s  r e l e v a n t .  

Evidence t h a t  a  n a t i o n a l  may be p r o h i b i t e d  from 
e n t e r i n g  h i s  o r  her s t a t e  o f  n a t i o n a l  i t y  ". . . 
m i  gh t  [demonstrate] .  . . a  l a c k  o f  p r o t e c t i o n .  . . 
Denial  o f  admittance t o  t h e  home t e r r i t o r y  i s  
o f fe red  by t h e  UNHCR i n  i t s  Handbook, a t  



paragraph 99, as a  p o s s i b l e  example o f  what 
might  amount t o  a  r e f u s a l  o f  p r o t e c t i o n " :  
para .  137. Consi s t e n t  . 

Chapter 5: Nexus t o  C i v i l  o r  P o l i t i c a l  S ta tus  

5.0 " I n t e r n a t i o n a l  re fugee l aw was formulated t o  
serve as a  back-up t o  t h e  p r o t e c t i o n  one 
expects f rom t h e  s t a t e  o f  which an i n d i v i d u a l  
i S a  n a t i o n a l .  I t  was meant t o  come i n t o  p1 ay 
o n l y  i n  s i t u a t i o n s  when t h a t  p r o t e c t i o n  was 
unava i l ab le ,  and then o n l y  i n  c e r t a i n  
s i t u a t i o n s "  : para.  28. Conf i rmatory . 

5.0 "The d i s t i n c t i o n  between these two branches o f  
t h e  'Convention re fugee '  d e f i n i t i o n  res ides  i n  
t h e  [ c i  rcumstances] p r e c l u d i n g  r e s o r t  t o  s t a t e  
p r o t e c t i o n :  i n  t h e  case o f  ' i n a b i l i t y ' ,  
p r o t e c t i o n  i S denied t o  t h e  c la imant ,  whereas 
when t h e  c la imant  i s  ' u n w i l l i n g ' ,  he o r  she 
op ts  no t  t o  approach t h e  s t a t e  by reason of 
h i  S o r  her  f e a r  on an enumerated bas i  S .  . . " :  
para.  57. Suppor t ive:  t h e  nexus requirement 
imp1 i e s  a  l inkage between c i v i l  o r  p01 i t i c a l  
s t a t u s  and t h e  absence of s t a t e  p r o t e c t i o n  (as 
opposed t o  a  l i n k a g e  t o  t h e  harm i t s e l f ) .  

5.0 l !  . . . [T ]  h i  S persecu t ion  [must be]  d i  r e c t e d  a t  

t h e  c la imant  on t h e  b a s i s  o f  t h e  enumerated 
grounds. . . " : para.  72. Con t rad i c to ry :  seems 
t o  suggest t h a t  t h e  nexus requirement a p p l i e s  
t o  t h e  harm ( r a t h e r  than t h e  absence o f  s t a t e  
p r o t e c t i o n ) ,  and i S thus  i nconsi s t e n t  w i t h  
para.  57 (noted above). 

5.0 "The d r a f t e r s '  d e c i s i o n  t o  l i s t  these bases 
was in tended t o  f u n c t i o n  as another b u i l t - i n  
l i m i  t a t i o n  on t h e  o b l i g a t i o n s  o f  s i gna to ry  
s t a t e s .  The issue t h a t  a r i s e s ,  t he re fo re ,  i s  
t h e  demarcation of t h i s  l i m i t " :  para.  86.  
Conf i rmatory.  

5.0 ' 1  . . . [I] t i S no t  t h e  du ty  o f  a  c la imant  t o  
i d e n t i f y  t h e  reasons f o r  t h e  persecut ion .  I t  
i s  f o r  t h e  examiner\ t o  dec ide whether t h e  
Convention d e f i n i t i o n  i S met; u s u a l l y  t h e r e  
w i  11 be more than one ground": para.  117. 
Cons is ten t .  



"The exami n a t i  on o f  t h e  c i  rcumstances should 
be approached from t h e  perspec t ive  o f  t h e  
persecutor ,  s i  nce t h a t  i S determi n a t i v e  i n  
i n c i  t i ng t h e  persecut ion .  The p01 i t i c a l  
op in ion  t h a t  l i e s  a t  t h e  r o o t  o f  t h e  
persecut ion,  t he re fo re ,  need no t  necessari l y  
be c o r r e c t l y  a t t r i b u t e d  t o  t h e  c la imant .  
S i  m i  l a r  cons idera t ions  would seem t o  apply  t o  
o ther  bases o f  persecut i  on" : para.  120. 
Conf i rmatory . 
"The more general i n t e r p r e t a t i  on o f  p01 i t i  c a l  
op i  n i  on suggested by Goodwi n-Gi 11 . . . i . e. ' any 
op in ion  on any mat ter  i n  which t h e  machinery 
o f  s t a t e ,  government, and p o l i c y  may be 
engaged', r e f l e c t s  more care  i n  embraci ng 
s i t u a t i o n s  o f  t h i s  k ind " :  para.  118. 
Support i ve. 

5 .4.2 "Fi  r s t ,  t h e  p o l i t i c a l  op in ion  a t  i ssue need no t  
have been expressed o u t r i g h t .  I n  many cases, 
t h e  c la imant  i s  no t  g iven t h e  oppor tun i t y  t o  
a r t i c u l a t e  h i s  o r  her be1 i e f s ,  b u t  these can 
be perce ived from h i s  o r  her ac t i ons .  I n  such 
s i t u a t i o n s ,  t h e  p01 i t i c a l  op in ion  t h a t  
c o n s t i t u t e s  t h e  basi  S f o r  t h e  c la imant  ' S  we1 l- 
founded f e a r  o f  persecut ion  i s  s a i d  t o  be 
imputed t o  t h e  c la imant .  The absence o f  
expression i n  words may make i t  more d i f f i c u l t  
f o r  t h e  c la imant  t o  es tab l  i sh t h e  re1 a t i  onshi p  
between t h a t  op in ion  and t h e  feared  
persecut i  on, bu t  i t does no t  p r e c l  ude 
p r o t e c t i o n  o f  t h e  c la imant l1 :  para. 119. 
Conf i rmatory.  

5 .4 .2  "Second, t h e  p o l i t i c a l  op in ion  ascr ibed t o  t h e  
c la imant  and f o r  which he o r  she f e a r s  
persecut ion  need no t  necessa r i l y  conform t o  
t h e  c la imant  ' S  t r u e  be1 i e f s .  The examination 
of t h e  circumstances should be approached from 
t h e  perspec t ive  o f  t h e  persecutor ,  s ince  t h a t  
i S determi n a t i v e  i n  i n c i t i n g  t h e  persecut ion .  
The p01 i t i c a l  op in ion  t h a t  l i e s  a t  t h e  r o o t  o f  
t h e  persecut ion,  t he re fo re ,  need no t  
necessa r i l y  be c o r r e c t l y  a t t r i b u t e d  t o  t h e  
c l  a i  mant . S i  m i  l a r  cons idera t ions  would seem 
t o  apply  t o  o the r  bases o f  persecut ion" :  para.  
120. Conf i rmatory.  

5 .4.2 l I . . . [I] n t e r n a t i  ona1 refugee p r o t e c t i o n  extends 
t o  s i t u a t i o n s  where t h e  s t a t e  i s  no t  an 
accompl i c e  t o  t h e  persecut ion,  b u t  i S unable 



t o  p r o t e c t  t h e  c la imant .  I n  such cases, i t  i s  
poss ib le  t h a t  a  c la imant  may be seen as a  
t h r e a t  by a  group unre la ted ,  and perhaps even 
opposed, t o  the  government because o f  h i s  o r  
her p01 i t i  c a l  v i  ewpoi n t ,  perce ived o r  r e a l  " :  
para.  118. Consi s t e n t  . 

5 .4.2 "To Ward, who be l i eves  t h a t  t h e  k i l l i n g  o f  
innocent people t o  achieve p01 i t i c a l  change i S 

unacceptable, s e t t i n g  t h e  hostages f r e e  was 
t h e  on ly  o p t i o n  t h a t  accorded w i t h  h i s  
conscience. The f a c t  t h a t  he d i d  o r  d i d  no t  
renounce h i s  sympathies f o r  t h e  more general 
goals  o f  t h e  INLA does no t  a f f e c t  t h i s .  Th i s  
a c t ,  on t h e  o ther  hand, made Ward a  p o l i t i c a l  
t r a i t o r  i n t h e  eyes o f  a  m i  l i t a n t  para-mi l i t a r y  
o rgan iza t i on  . . .  Whether viewed from Ward's o r  
t h e  INLA's perspec t ive ,  t h e  a c t  i s  p o l i t i c a l l y  
s i  gn i  f i cant .  The persecut ion  Ward f e a r s  stems 
from h i s  p o l i t i c a l  op in ion  as manifested by 
t h i s  ac t " :  para. 123. Suppor t ive.  

5 .4.2 " I n  I N S  v .  E l  i as-Zacari as. . . Scal i a J. was no t  
convinced t h a t  t h e  c l a i m a n t ' s  motive, nor t h a t  
perce ived by t h e  g u e r i l l a s  t o  be h i s  mot ive,  
was p o l i t i c a l l y  based . . .  I n  Ward' case, 2 
c o n t r a r i o ,  h i  S a c t  was i n c o n s i s t e n t  w i t h  any 
o the r  poss ib le  mot ive" :  paras.  124-1 25. 
D i  vercaent : p rob l  emati c  i nsofar  as countenances 
a  super f  i c i  a1 appl i c a t i  on o f  an otherwi  se v a l  i d  
d o c t r i n e .  

"Not j u s t  any d i  ssent t o  any o rgan iza t i on  w i  l l 
unlock t h e  gates t o  Canadian asylum; t h e  
disagreement has t o  be roo ted  i n  a  p01 i t i c a l  
c o n v i c t i o n .  Thi S approach. . . would prec lude 
a  former Maf ia  member, f o r  example, from 
invok ing  i t  as precedentu:  para.  126. 
Consi s t e n t .  

" I n  my view, t h e  suppor ters  o f  t h e  wide 
d e f i n i t i o n  [ o f  p a r t i c u l a r  s o c i a l  group] 
exaggerate t h e  imp1 i c a t i o n s  o f  t h e  i n t e n t i o n  
o f  t h e  framers [ o f  t h e  Convent ion] .  The f a c t  
t h a t  t h i s  c l a s s  was added t o  en large t h e  range 
o f  cases f a l l i n g  w i t h i n  t h e  d e f i n i t i o n  o f  
r e f u g e e '  t h e r e i n  was i n i t i a l l y  a  Cold War 
r e a c t i o n  aimed a t  ensur ing a  haven f o r  
c a p i t a l  i s t s  f l e e i n g  t h e  persecut ion  they 
encountered i n  Eastern Bloc regimes a f t e r  t h e  
World War 11": para.  83. Conf i rmatory.  



" I n  d i s t i l l i n g  t h e  contents  o f  t h e  head o f  
' p a r t i c u l a r  s o c i a l  g roup ' .  . . i t  i S appropr ia te  
t o  f i n d  i n s p i r a t i o n  i n  d i s c r i m i n a t i o n  
concepts. Hathaway. . . exp la ins  t h a t  t h e  a n t i  - 
d i  s c r i  m i  n a t i o n  i n f  l uence i n  refugee 1  aw i S 

j u s t i f i e d  on t h e  bas i s  o f  those sought t o  be 
p ro tec ted  thereby . . .  The manner i n  which 
groups a re  d i s t i n g u i s h e d  f o r  t h e  purposes o f  
d i s c r i m i n a t i o n  law can thus  a p p r o p r i a t e l y  be 
imported i n t o  t h i s  area o f  refugee law":  
paras.  93-94. Conf i rmatory.  

[The Court c i t e s  a t  l e n g t h  t h e  ejusdem qener is  
t e s t  as s e t  ou t  i n  Mat te r  o f  Acosta] . "What 
i s  excluded by t h i s  d e f i n i t i o n  as 'groups 
de f i ned  by a  c h a r a c t e r i s t i c  which i s  
changeable o r  from whi ch d i  sassoci a t i  on i S 

poss ib le ,  so long as n e i t h e r  o p t i o n  requ i res  
renunc ia t i on  o f  bas i c  human r i g h t s . .  . ' l :  

paras. 98-99. Conf i rmatory.  

"The 'analogous grounds' approach t o  S .  15 o f  
t h e  Charter p a r a l l e l s  t h a t  o f  t h e  Federal 
Court o f  Appeal i n  i t s  recent  judgments, as 
we1 l as t h e  Un i ted  Sta tes  Board o f  Immigrat ion 
Appeals, w i t h  respect  t o  t h e  d e f i n i t i o n  o f  
' p a r t i c u l a r  s o c i a l  group'  i n  t h e  d i s t i l l a t i o n  
o f  and e x t r a p o l a t i o n  from t h e  common th read 
runn i  ng through t h e  enumerated heads. These 
types o f  t e s t s  appear t o  be approp r ia te  t o  
us":  paras.  100-101. Conf i rmatory.  

"The meani ng ass i  gned t o  ' p a r t i  c u l  a r  soc i  a1 
group'  i n  t h e  Act should take  account o f  t h i  S 

general under l y ing  themes o f  t h e  defence of 
human r i g h t s  and a n t i  - d i s c r i m i  n a t i o n  t h a t  form 
t h e  bas i s  o f  t h e  i n t e r n a t i o n a l  refugee 
p r o t e c t i o n  i n i  t i  a t i  ve. The t e s t  proposed i n  
Mayers . . .  Cheung . . .  and Mat te r  o f  Acosta. . .  
p rov ide  a  good working r u l e  t o  achieve t h i s  
r e s u l t .  They i d e n t i f y  t h r e e  p o s s i b l e  
ca tegor ies :  ( 1  ) groups de f i ned  by an i n n a t e  
o r  unchangeable c h a r a c t e r i  s t i c ;  ( 2 )  groups 
whose members v01 u n t a r i  l y  assoc ia te  f o r  
reasons so fundamental t o  t h e i r  human d i g n i t y  
t h a t  they  should n o t  be forced t o  forsake t h e  
assoc ia t ion ;  and (3) groups associated by a  
former vo lun ta ry  s ta tus ,  u n a l t e r a b l e  due t o  
i t s  h i  s t o r i  c a l  permanence" : para.  103. 
C o n f i r m a t o r y / D i v e r ~ e n t :  t h e  f i r s t  two groups 
named c o n f i  r m  t h e  p o s i t i o n  advocated i n  m; 
quaere t h e  ex ten t  t o  which t h e  t h i r d  category 



may be more narrow than "groups de f i ned  by 
t h e i  r pas t  temporary o r  v01 un tary  s ta tus ,  
s ince  t h e i r  h i s t o r y  o r  exper ience i s  no t  
w i t h i n  t h e i  r c u r r e n t  power t o  change. " 

"The f a c t  t h a t  Ward might no longer  be a 
member [ o f  t h e  INLA] i s  merely a  r e s u l t  o f  t h e  
persecut ion  feared, no t  i t s  foundat ion" :  
para.  113. Suppor t ive:  i n  r e j e c t i n g  "former 
members o f  t h e  IMLA" as an approp r ia te  form o f  
" p a r t i c u l a r  s o c i a l  groupt' i n  t h i s  way, t h e  
Court i S imp1 i e d l y  d i v e r g i n g  from t h e  (unduly 
r e s t r i c t i v e )  fo rmula t ions  o f  t h e  re1 evant 
p a r t i  cu1 a r  soci  a1 groups i d e n t i  f i ed by t h e  
Federal Court i n  Mayers and Cheung. I n  each 
o f  these cases (as i n  Ward), t h e  Federal Court 
(i nappropr i  a t e l y )  de f i ned  t h e  group by 
" r e s u l t "  ( " sub jec t  t o  w i f e  abuse" and " faced 
w i t h  fo rced s t e r i  1  i z a t i  on") r a t h e r  than by 
" foundat i  onH (e.g.  "women1'). 

"The t h i r d  branch i s  inc luded more because o f  
h i  s t o r i  c a l  i n t e n t i  ons, a1 though i t  i S a1 so 
r e 1  evant  t o  t h e  a n t i - d i s c r i m i n a t i o n  
in f luences ,  i n  t h a t  one 's  pas t  i s  an immutable 
p a r t  o f  t h e  person": para.  104. 
Conf i rmatory:  immutabi 1  i t y  i S t h e  reason t h a t  
any form o f  past  s t a t u s  must be cognizable.  
Quaere t h e  l o g i c  of t h e  r e s t r i c t i v e  
i n t e r p r e t a t i o n  suggested i n  para.  103. 

"The t h i r d  branch o f  t h e  d e f i n i t i o n  i s  no t  
a p p l i c a b l e  . . .  [where] t h e  group i s  assoc iated 
i n  t h e  present and membership i s  no t  
unchangeable owing t o  i t s  s t a t u s  as a  
h i s t o r i c a l  f a c t .  ( I t  seems t h a t  t h i s  branch 
o f  t h e  d e f i n i t i o n  w i l l  o n l y  come i n t o  p l a y  
when t h e  i d e n t i t y  o f  t h e  persecutor  does no t  
c o i n c i d e  w i t h  t h a t  o f  t h e  s o c i a l  group . . .  For 
t h i s  prong t o  be re levan t ,  t h e  s o c i a l  group 
should no longer  be a c t i v e l y  a f f i l i a t e d ;  i f  
t h e  group has disbanded, i t  cannot p o s s i b l y  
persecute)"  : para.  11 5.  D i  vergent : what o f  
t h e  s i t u a t i o n  o f  a p r e s e n t l y  c o n s t i t u t e d  
s o c i a l  group from which disengagement i s  no t  
poss i  b1 e  w i thou t  severe consequences? 

I I . . . [T ]  he exc lus ion  o f .  . . undesi r a b l  e  
c la imants  [by exc lus ion  from t h e  d e f i n i t i o n  o f  
' p a r t i c u l a r  s o c i a l  g r o u p ' ] .  . . i s  a  l i m i t a t i o n  
o f  t h e  scope o f  t h e  d e f i n i t i o n  o f  ' p a r t i c u l a r  
soc i  a1 group. ' An examination o f  t h e  Act as 



a whole, however, reveal  S t h a t  t h e  concerns. . . 
a re  a n t i c i p a t e d  and prov ided f o r  elsewhere i n  
t h e  Act .  I n  my view, t h e r e f o r e ,  such a  
r e s t r i c t i o n  on t h e  scope o f  ' p a r t i c u l a r  soc i  a1 
group' i s  unnecessary and render redundant t h e  
expl  i c i  t exc l  u s i  onary p r o v i  s i  ons" : para.  106.  
Conf i rmatory.  

"The f i r s t  category would embrace i ndi  v i  dual S 

f e a r i  ng persecut ion  on such bases as gender, 
l i n g u i s t i c  b a c k g r o u n d  and s e x u a l  
o r i  e n t a t i  on. . . " : para.  104.  Conf i rmatory, 
though "l i ngui s t i  c  background" arguably 
"na t i ona l  i t y .  

"The f a c t  t h a t  Ward might no longer  be a  member 
[ o f  t h e  INLA] i s  merely a  r e s u l t  o f  t h e  
persecut ion  feared, no t  i t s  foundat ion" :  para.  
113.  Support ive:  i n  r e j e c t i n g  "former members 
o f  t h e  INLA" as an approp r ia te  form o f  
" p a r t i c u l a r  s o c i a l  group" i n  t h i s  way, t h e  
Court i s  i m p l i e d l y  d i v e r g i n g  from t h e  (unduly 
r e s t r i c t i v e )  f o rmu la t i ons  o f  t h e  re1 evant 
p a r t i c u l a r  s o c i a l  groups i n  bo th  Mayers and 
Cheung. I n  each o f  these cases (as i n  Ward), 
t h e  Federal Court ( i nappropr i  a te1 y )  de f  i ned 
t h e  group by ~ ' r e s u l t r 1  ( " sub jec t  t o  w i f e  abuse" 
and " faced w i t h  fo rced  s t e r i l i z a t i o n " )  r a t h e r  
than by " foundat ion"  (e .  g. "women"). 

"The f i r s t  category would embrace i ndi  v i  dual S 

f ea r ing  persecut ion  on such bases as gender, 
l i n g u i s t i c  b a c k g r o u n d  and s e x u a l  
o r i e n t a t i o n . .  . " :  para.  104.  Conf i  rmatory,  
though "l i ngui s t i  c  background" arguably 
"na t i ona l  i t y .  H 

"The persecut ion  i n  t h e  'Cold War cases' was 
imposed upon t h e  c a p i t a l i s t s  no t  because o f  
t h e i  r contemporaneous a c t i  v i  t i  es b u t  because 
o f  t h e i r  pas t  s$atus as ascr ibed t o  them by t h e  
Communi s t  leaders.  Given t h i  S h i s t o r i c a l  
o r i g i n ,  t h e  d e f i n i t i o n  o f  ' p a r t i c u l a r  s o c i a l  
group1 must, a t  t h e  very l e a s t ,  embrace these 
types o f  s i t u a t i o n s " :  para.  8 4 .  Suppor t ive.  

"Sure ly  t h e r e  are  some groups, t h e  a f f i l i a t i o n  
i n  which i S no t  so impor tant  t o  t h e  i n d i v i d u a l  
t h a t  i t  would be more approp r ia te  t o  have t h e  
person d i s s o c i a t e  him- o r  h e r s e l f  from i t  
be fo re  Canada' S responsi b i  l i t y  should be 
engaged" : para.  102.  Conf i rmatory . 



5.5.5  "Perhaps t h e  most s i m p l i f i e d  way t o  draw t h e  
d i s t i n c t i o n  i s  by opposing t h a t  which one i s  
aga ins t  t h a t  which one does, a t  a  p a r t i c u l a r  
t i m e .  For example, one c o u l d  cons ider  t h e  
f a c t s  i n  Ma t te r  o f  Acosta, i n  which t h e  
c l a iman t  was t a r g e t e d  because he was a  member 
o f  a  t a x i  d r i v e r  coope ra t i ve .  Assuming no 
i ssues  o f  p o l i t i c a l  o p i n i o n  o r  t h e  r i g h t  t o  
earn some b a s i c  l i v i n g  a r e  i nvo l ved ,  t h e  
c l a iman t  was t a r g e t e d  f o r  what he was do ing  
and n o t  f o r  what he was i n  an immutable o r  
fundamental way": para.  102. D i  ve rsen t  : 
appears t o  suggest t h a t  groups d e f i n e d  by 
occupat iona l  cho i ce  may (except  where b a s i c  
a b i l i t y  t o  earn l i v e l i h o o d  i s  i n v o l v e d )  be 
excluded f rom t h e  scope o f  t h e  " p a r t i c u l a r  
s o c i a l  group" ca tegory .  

5 .5 .5  'I . . .  [T lhe  second [ ca tego ry ]  would encompass, 
f o r  example, human r i g h t s  a c t i v i s t s " :  para .  
104. Support i ve . 

5 .5 .5  "As f o r  t h e  second branch . . .  [ a ]  v o l u n t a r y  
a s s o c i a t i o n  [which i s ]  committed t o  t h e  
a t t a i nmen t  o f  s p e c i f i c  p o l i t i c a l  goa ls  by any 
means, i n c l  u d i  ng v i  01 ence. . . [cannot ]  be s a i d  
t o  be so fundamental t o  t h e  human d i g n i t y  o f  
i t s  members such t h a t  i t  c o n s t i t u t e s  a  
' p a r t i c u l a r  s o c i a l  g r o u p ' .  . . [R lequ i  r i n g  them 
t o  abandon t h e i r  v i o l e n t  means o f  express ing  
and ach iev ing  these  goa ls  does n o t  amount t o  
an a b d i c a t i o n  o f  t h e i r  human d i g n i t y " :  para .  
115. D i ve rgen t :  i s  t h i s  n o t  i n  f a c t  i m p o r t i n g  
cons i  d e r a t i  on o f  "undesi r a b i  l i t y "  i n  a  manner 
i n c o n s i s t e n t  w i t h  para .  106? 

5 .6 .3  " . . . [T ]  he i n t e r n a t i  ona l  communi t y  d i d  n o t  
i n t e n d  t o  o f f e r  a  haven f o r  a l l  s u f f e r i n g  
i n d i  v i  dua l  S .  The need f o r  ' pe rsecu t i on  ' i n  
o r d e r  t o  war ran t  i n t e r n a t i  ona l  p r o t e c t i o n ,  f o r  
example, r e s u l t s  i n  t h e  e x c l u s i o n  o f  such p l e a s  
as those  o f  economic m i  g ran ts ,  i . e. i n d i v i d u a l  S 
i n  search o f  b e t t e r  l i v i n g  c o n d i t i o n s ,  and 
those  o f  v i c t i m s  o f  n a t u r a l  d i s a s t e r s ,  even 
when t h e  home s t a t e  i s  unable  t o  p r o v i d e  
a s s i  s tance,  a1 though bo th  o f  these  cases m i  gh t  
seem deserv ing  o f  i n t e r n a t i o n a l  sanc tuary " :  
para .  85. Conf i rmato ry .  
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6 .3  " .  . . Par1 iament op ted  n o t  t o  t r e a t  a  c r i m i n a l  
pas t  as a  reason t o  be estopped f rom o b t a i n i n g  
re fugee  s t a t u s . . . " :  pa ra .  109. Con f i rma to ry .  

6 .3 .2  "Hathaway. . . i n t e r p r e t s  t h i  S e x c l  us i on  t o  
embrace 'persons who a r e  l i a b l e  t o  sanc t i ons  
i n  another  s t a t e  f o r  hav ing  committed a  
genuine, s e r i o u s  cr ime,  and who seek t o  escape 
l e g i t i m a t e  c r i m i n a l  l i a b i l i t y  by  c l a i m i n g  
re fugee  s t a t u s . '  I n  o t h e r  words, Hathaway 
would appear t o  c o n f i n e  paragraph ( b )  t o  
accused persons who a r e  f u g i t i v e s  f rom 
p r o s e c u t i  on. The i n t e r p r e t a t i  on o f  t h i  S 

amendment was n o t  argued b e f o r e  us .  I note,  
however,  t h a t  P r o f e s s o r  Ha thaway 's  
i n t e r p r e t a t i o n  seems t o  be c o n s i s t e n t  w i t h  t h e  
v iews expressed i n  t h e  Travaux P r e p a r a t o i r e s ,  
r ega rd ing  t h e  need f o r  congruence between t h e  
Convent ion and e x t r a d i t i o n  law.  . . ": para .  11 1 .  
Conf i rmato ry .  


