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Abstract

This dissertation, focusing on religion, law, and socio-legal storytelling, is a
comprehensive, qualitative study of Jewish divorce (get) refusal and the first comparative study
between Toronto and New York, cities with the largest and most diverse Jewish populations in
their respective countries. Since the 1980s and early 1990s, there have been slow socio-legal
developments around get refusal in New York and Canada as well as heightened awareness and
advocacy in New York, coupled with denial of the persistence of the phenomenon in Toronto.

Sally Falk Moore noted of a different legal pluralist context, “Innovative legislation and
other attempts to direct change often fail to achieve their intended purposes...new laws are thrust
upon going social arrangements in which there are complexes of binding obligations...” (Moore,
744). Despite the increased visibility of get refusal in the media, much of the work being done,
both social and legal, continues to perpetuate a gap between legal and social realities within
Jewish communities as well as silences, particularly in Toronto. At least in part, this is due to
unforeseen forces, specifically the power of normative cultural practices.

Drawing on interviews inspired by oral history and ethnography, and archival sources to
get a ‘thick description’, this dissertation contributes to women’s historiography of marriage and
examines the overlapping legal norms of Jewish and civil laws, making some key contributions. I
incorporate socio-legal literatures dealing with religion, law, and multiculturalism, as well as
gender and storytelling (by talking to broad and diverse stakeholders) and thus | bring literatures
of social theory, religious feminism and legal pluralism together in an innovative way to examine
women’s narratives of being “chained” to a marriage. | shift the parameters of studying get
refusal by placing women’s narratives and experiences of being refused a get by their recalcitrant
spouses at the centre of this analysis, developing a critical legal pluralist approach. With
empirical support from interviews | illustrate that get refusal is not necessarily a function of
one’s piety. It may impact all types of women, and religious observance is not in and of itself the
cause (thus abandoning religious observance is not the solution). Furthermore, | demonstrate the
deep connection between domestic abuse and get refusal.
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Prayer for Agunot

Creator of heaven and earth, may it be Your will to free the captive wives of Israel when love
and sanctity have fled the home, but their husbands bind them in the tatters of their ketubot.
Remove the bitter burden from these agunot and soften the hearts of their misguided captors.
Liberate Your faithful daughters from their anguish. Enable them to establish new homes and
raise up children in peace.

Grant wisdom to the judges of Israel; teach them to recognize oppression and rule against it.
Infuse our rabbis with the courage to use their power for good alone.

Blessed are you, Creator of heaven and earth, who frees the captives.
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English by Shelley Frier List
Hebrew Translation by Devorah Ross and Esther Israel


http://www.ritualwell.org/glossary/4/lettere#term197

Shelley Frier List composed this prayer in 1991. Despite attempts to garner more
information regarding the prayer and its author further details have been elusive. | also wonder
about the motivation for writing the prayer, particularly since get laws had already been
established in Toronto and New York by 1991. Despite lacking details regarding what
precipitated its creation, this prayer, composed by a Jewish woman, is a fitting way to begin a
socio-legal analysis of get refusal which embraces a religious feminist approach and gives
women a platform to illustrate their roles as social and legal actors.

This personal prayer has deeper meaning as well. Using the language of captivity and
liberation, oppression and freedom signals both the significant toll get refusal has on women and
an emerging theme of this project, that refusal of a get is abusive behaviour. Moreover, this
language echoes language used by the women themselves, as well as Alan Dershowitz, and
others, who go so far as to compare agunot to slaves. This theme will be revisited in chapters six
and seven. The language used throughout the prayer is noteworthy in that it signals the ubiquity
of the phenomenon of get refusal and also that the remedy, like the cause, is ultimately within the

hands of individuals.



Chapter One- Introduction

In this preliminary chapter | set up the in depth, socio-legal, religious feminist and
qualitative primary research that is to follow by contextualizing my entry point and sharing a
story. | then elucidate my research questions and arguments, and | begin to unravel the multiple
threads running through this project. Finally, I discuss my deliberate choices regarding my sites
of analysis, participants, and language and | lay out the design of the coming chapters, weaving
these multiple strands together.

| often get asked why | became involved with the issue of get (Jewish divorce) refusal
particularly since some see me only as a ‘not-yet-married, nice, devout Jewish girl’.
Consequently, it has been assumed (by both religious and academic communities at times) that
either I, or someone close to me must be an aguna (a woman anchored to her unwanted
marriage), as if that would be the only rationale for ‘someone like me’ showing interest in a
‘topic like this’. T also get branded with the ‘F’” word very often. Some (in religious communities)
assume that the only reason I might be passionate about the issue of get refusal is because | am a
raging, liberal Feminist (yes, that ‘F’ word), constructing feminism as bad and contradictory to
my belief system (of course, neither is the case but this does speak to the context in which this
research and | might be read).The truth is, | have not been personally affected by get refusal but |
do take get refusal personally. And though I did not consider myself a feminist before |
embarked on this project, | have grown in to my feminism as a result. | have also come to
understand however, that the issue of siruv get (get refusal) is not just a feminist one and it is not
just a human one, it is both, and thus one with which we should all be concerned.

| first applied to graduate school with a different project in mind. However, everything

changed in a course on Legal Pluralism. The nexus of women, religion, and law emerged in our



discussion around Muslim marriage, divorce and Mahr (a sum of money paid by grooms to
brides in Muslim marriages), and Muslim women suing for their Mahr payment upon divorce. |
quickly became curious about similar challenges facing Jewish women attempting to secure a
get. In Judaism, Husbands are the ones who must grant a get by physically placing the document
in the wife’s waiting, open hands. Even if the wife is the one who initiates the proceedings, he is
the primary physical actor. The get must be given of his free will and must be accepted of her
free will; he cannot be compelled to execute a divorce® and reciprocally she cannot be compelled
to accept one. A get that is coerced or which is given or accepted under duress is invalid, known
as a get meuseh or forced or tainted get. If a husband refuses to give a get, a wife becomes
anchored to a dead marriage against her will, an aguna®. Such is the structure of Jewish religious
divorce which may place women in a predicament, making them agunot and this study will
explore such instances.

Despite a couple of attempts to dissuade me from within my community, | began to
research the realities post the civil reforms to the Divorce Act and Family Law Act here in
Toronto, and in New York as well I looked at the realities after the civil reforms to the Domestic
Relations Law, the state legal amendments that would try to remedy get refusal. I quickly
discovered that get refusal persists despite the civil remedies and despite the claims of their
success®. Get refusal also persists despite the numerous halakhic (Jewish-legal) remedies
available. This reality made me deeply distressed. You see, the (Orthodox) Judaism | was raised
with (and in which I still partake) is one where questioning was welcome and one where answers

or solutions to queries and problems could be and were found. However, as | began to ask

! Babylonian Talmud: Tractate Yevamot 112b.
2 . . . .
The reciprocal may also occur. | will elaborate on the differences in chapter two
¥ Yael C.B. Machtinger, “Sounds of Silence: A Socio-Legal Exploration of Siruv Get and Iggun in Toronto” (Major
Research Paper, York University, 2009).



questions about get refusal’s persistence, I could find no answers, I could find no solutions. So,
my connection to get refusal was not familial, nor was it in the name of a liberal-feminist agenda,
it was far bigger. | became interested not because it was my problem or because it was a
women’s problem, but because the phenomenon of get refusal is a moral, human problem about
a basic freedom and right, a phenomenon which has persisted across time and place.

As | began speaking to mesuravot get (women refused a get), their narratives illustrated
that there is a deep and persistent gap between legal regulation (law on the books) and social
behaviour (law in action), as well as distinct resistance to manage and even acknowledge get
refusal in Toronto, with these realities impacting the mesuravot get in a myriad of previously
unrecognized and silenced ways. Women are fighting to balancing their multiple value systems
when seeking both their right to religion and their right to divorce free from abuse. In other
words, and based on my primary research, | argue that get refusal persists despite the civil legal
remedies, indicating that the ongoing interactions between the civil and halakhic legal systems
have unintended consequences at times. For example, the narratives of mesuravot get
demonstrated that culture is still more potent than some might believe and in fact all types of
Jewish women are holding out for a Jewish divorce regardless of the state, civil law and
regardless of their degree of observance or affiliation. The narratives further reveal that even
today, all types of Jewish women are silenced, alone, and abused in the context of get refusal,
and this is particularly manifest in Toronto. It is untenable that we allow this to persist. And that
is why I, a ‘not-yet-married, nice, Jewish observant girl’ became passionate about ‘a topic like

this’. And why I believe you should be too.



A Story

| purposefully begin here with a narrative because narratives anchor this study as its
methodological foundation from which our analyses spring, stemming (in part) from critical
legal pluralism which understands women as legal actors, innovators and mobilizers. Of the
dozens of narratives | could have chosen to open with, | did not choose the most evocative or the
least egregious for | refuse to rank the narratives, creating a hierarchy of maltreatment. | simply
hope to create a process of inclusion.

Before we met over coffee, S.L.* said, “I'm not sure I'm worth your time” because she thought
“her story wasn 't really bad enough or sexy enough”, concerns expressed by a number of the
women I interviewed. I assured S.L. that every story is significant. She was the ‘expert in this
field’; she, and her story were worthy.

S.L. is in her mid 30s. She is not religious. She is very well educated, with 2 MAs, and an NYU
alumna.

S.L. was married for five years and has 2 daughters who love gymnastics. (She shows me
pictures from their meets).

She described, “My ex is not religious. | refer to my ex-husband as my ex because | finally
received my get. I'm still happily civilly married. (Laughs; sarcastically)

We are still civilly married and | have the Coalition Against Abuse on my side in court working
for me pro bono since | experienced significant domestic violence.

The civil route is not the answer and it’s not any better than Beit Din’. You are still just a
number, it’s just a day at work and that’s all. Civil lawyers or judges are even less invested than
rabbis... the laws don’t matter. Also, civil law had no upper hand; it can NOT influence religious
traditions and should not. (Emphasis by participant)

Our marriage appeared so strong from the outside. No one would believe me if I hadn’t gone to
the hospital after being beaten over and over again.

| was so badly abused.

* Pseudonyms are used throughout.
S.L., interview with author, October 23, 2013, Starbucks, Great Neck, New York.
® Beit Din is ‘house of law’ or rabbinic court or tribunal, where matters are adjudicated. Batei din is the plural.



Fighting for my get gave me a sense of control, when I had none. ...Getting the get was like
getting my life back ... it freed me...1I refused to be victimized any longer.

You have to self-advocate, because otherwise you are just a number.

I’'m not religious, nor do I ever want to be religious but the get became so important to me. | felt
it was my legal right. | fought for it for 5 years.

| want to spread the message to women- ‘Don 't accept that you don 't need a get even if you are
reform’...it’s my freedom and my power and a get is my right regardless of my non-observance.

There should be NO ‘alternate’ International Beit Din. Why should | accept an alternative
simply because I'm not religious. I deserve the get according to the most stringent of standards,
NOT an alternative remedy from an alternative beit din. (Emphasis by participant)

Throughout the process I felt like a slave. I'm not putting rabbis down. It’s not their fault- my
husband had power over them. He abused and manipulated them and the religion, just as he did
me. We were trapped.

He had no ties to community and is a criminal. How can you embarrass someone who is not
already embarrassed about who he really is, an abuser, a bad parent and spouse, and a
criminal. None of that embarrassed him so why would not giving a get embarrass him?
Especially since he really had no ties to any community being that he is non-religious.

Even though all rabbis, dayanim® supported me- | still felt separate from them.
Iwas all alone ... but ORA was amazing in their support.7

| definitely feel like it was gendered but I don’t want to say that I wasn’t supported...it’s just that
if you walk into the room with all one gender... you do feel that... At the end of the day, as a
Mom I'm willing to do whatever it takes to protect my girls. Like a brown bear protecting her
cubs.

Withholding a get is the ultimate control because you can’t run from it like you can from
physical or emotional abuse.

I smiled a million times more than I did on my wedding day when he finally dropped my get into
my waiting hands.

1t will give you something you didn’t know you needed (the get)

® Dayanim is judges, plural; dayan is a judge, singular.
" ORA is an acronym for Organization for the Resolution of Agunot, the main non-profit organization working on
get refusal in the United States.



Even though it took a year of mourning, I'm back to myself now, even stronger than before.

Every time | talk about it I get stronger and | want to speak out more and more because | am the

proof- people need to know it’s NOT a frum problem”.?

I chose this narrative for its teller’s matter-of-factness and because this narrative weaves
together multiple threads of the coming analyses. The narrative highlights that get refusal’s
persistence is itself an unintended consequence arising despite state, civil intervention which
intended to remedy get refusal. It illustrates another unintended consequence as well; the
importance and even dominance of culture, or religion (more accurately), which drives diverse
Jewish women to continue to demand a get, challenging the notion that women are passive and
framing them instead as active agents, shaping unanticipated legal norms. The narrative also
exemplifies the reality that all types of Jewish women may be mesuravot get, silenced,
abandoned, and abused, although they may simultaneously be their own legal advocates or
agents affecting law and legal change just as much as they are affected by law and legal change.
It is not only an Orthodox phenomenon. The connection to domestic violence, the tensions

between state and religious orders and the gendered nature of get refusal are also all underscored.

Research Questions:

My doctoral research is driven by these interrelated and nuanced set of questions, among
others: Do changes to state legal systems elicit changes to religious/Jewish legal orders? Do they
impact changes to religious (or ritual) social norms or behaviours? What are the consequences of
this, if any? Why are gaps between law reform and social behaviour in Toronto regarding get
refusal different from similar legally plural communities (such as New York)? What are the

socio-legal impacts of those differences? How are these messy entanglements experienced and

® Frum is a Yiddish adjective used to describe someone committed to the observance of Jewish religious law.



navigated by women from within the religious culture and how are they perceived by the culture
and communities, and are there distinctions between Toronto and New York?

This study of get refusal is a primary, comprehensive study with the most breadth and
depth in the Canadian context to date, and the only comparative study between New York and
Toronto - the largest and most diverse Jewish populations in their respective countries. At its
most fundamental level, this enquiry will explore get refusal in Toronto and New York. | wanted
to explore a classic socio-legal quandary- the gap between the law on the books and the law in
action - but in so doing, to place the narratives and experiences of those at the centre of the case
study, also at the centre of the scholarly analysis in a way that has not previously been achieved
and in the tradition of some seminal socio-legal authors, such as Engel and Munger, and Engle
Merry, among others.

| argue that there is a gap between legal regulation and normative religious and/or social
behaviour (between law on the books and law in action) regarding get refusal and despite state
regulation or civil legal remedies to solve get refusal, the phenomenon persists, and in Toronto
particularly, there have been further unintended consequences. Perhaps unexpectedly, culture (or
religion) continues to be a dominant force in the lives of women and they insist on a get even
when they do not observe other religious aspects and rabbis often resist foreign legal remedies to
internal problems, although they supported certain foreign remedies initially. Thus, while legal
pluralist solutions are the most promising, to date they have not had their intended result®.
Concentrating on the narratives of women in the tradition of feminist legal research and using

elements of oral history, ethnography to achieve a ‘thick descriptions™® of the realities of get

® Sally Falk Moore, “Law and Social Change: The Semi-Autonomous Social Field as an Appropriate Subject of
Study,” Law and Society Review 7, no. 1 (1973): 719-750, 744.

19 carol Weisbrod, Butterfly, The Bride: Essays on Law, Narrative, and the Family (Ann Arbor, MI: University of
Michigan Press, 1999); Susan Sage Heinzelman and Zipporah Batshaw Wiseman, Representing Women: Law,
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refusal, 1 will explore this and the other multiple layers of analysis weaving the plural threads of
the goals and objectives together, making this study distinctive. Some of these threads run deeper
than others, are more complex and entwined.

In this research | bring together methodologies such as feminist oral history inspired by
Horowitz, Reinharz, Leavy and others, and facets of ethnography to capture elements of Geertz’s
‘thick descriptions’ of the realities of get refusal, as well as archival and even media and
representational analyses stemming from Kurasawa’s work in the context of slavery. | also bring
together literatures and theoretical debates that had not previously been in conversation including
Jewish law"! and Jewish feminist'?, in addition to socio-legal scholarship, with particular focus

on legal pluralism™ and law and religion. To date, Jewish studies and Socio-Legal Studies

Literature, and Feminism (Durham, NC: Duke University Press, 1994); Clifford Geertz, The Interpretation of
Cultures: Selected Essays (New York, NY: Basic Books, 1973), 3-30.

1 Among others, Rabbi David J. Bleich, “A Suggested Antenuptial Agreement: A Proposal in Wake of Avitzur,”
Journal of Halakha and Contemporary Society 7, (1984): 25-41; Rabbi David J. Bleich, “Jewish Divorce: Judicial
Misconceptions and Possible Means of Civil Enforcement,” Connecticut Law Review 16, no. 2 (1984): 201-290;
Rabbi Irving A. Breitowitz, Between Civil and Religious Law: The Plight of the Agunah in American Society
(Westport, CT: Greenwood Press, 1993).

2Among others, Susan Aranoff and Rivka Haut, The Wed-Locked Agunot: Orthodox Jewish Women Chained to
Dead Marriages (Jefferson, NC: McFarland and Co. Inc, 2015); Rivka Haut, “A Factor in Preventing Cases of
Agunah,” JOFA Journal 1, no. 3 (1999); Susan M. Weiss, and Netty C. Gross-Horowitz, Marriage and Divorce in
the Jewish State: Israel's Civil War (Waltham, MA: Brandeis University Press, 2012); Blu Greenberg, “The
International Beit Din: Resolving the Agunah Crisis” and Norma Joseph, “Northern Exposure: Agunah in Canada”
(presentation, JOFA- Jewish Orthodox Feminist Alliance Conference, Columbia University, New York, NY,
January 15, 2017); The Agunah Summit, (New York University Law School, New York, NY, June 24, 2013)
(Conference by The NYU Tikvah Center for Law and Jewish Civilization and JOFA-Jewish Orthodox Feminist
Alliance); Rabbi Shlomo Riskin, Women and Jewish Divorce: The Rebellious Wife, the Agunah and the Right of
Women to Initiate Divorce in Jewish Law, a Halakhic Solution (Hoboken, NJ: Ktav Publishing, 1989); Michael
Rackman, “Kiddushei Ta’ut Annulment as a Solution to the Agunah Problem” Tradition 33, no. 3 (1999); Rabbi
Eliezer Berkovits T’nai B nisuin Ub’Get (Jerusalem, Israel: Mossad HaRav Kuk, 1966).

13 Sally Engle Merry, “Legal Pluralism,” Law and Society Review, 22 (1988): 869-896; Sally Falk Moore, “Law and
Social Change,” Law and Society Review 7, no.1 (1973): 719-750; John Griffiths, “What is Legal Pluralism,”
Journal of Legal Pluralism 24, (1986): 1-56; Courtney Bender and Pamela E. Klassen, After Pluralism:
Reimagining Religious Engagement (Religion, Culture, and Public Life) (New York, NY: Columbia University
Press, 2010), 98-123. William E. Connolly, Pluralism (Durham, NC: Duke University Press, 2005).

1 peter Fitzpatrick, The Mythology of Modern Law (Sociology of Law and Crime) (London, UK: Routledge, 1992);
Emmanuel Melissaris, Ubiquitous Law: Legal Theory and the Space for Legal Pluralism (Burlington, VT: Ashgate
Pub Co., 2009); Talal Asad, Formations of the Secular: Christianity, Islam, Modernity (Stanford, CA: Stanford
University Press, 2003); Jose Casanova, Public Religions in the Modern World (Chicago, IL: University Of Chicago
Press, 1994); Timothy Fitzgerald, Discourse on Civility and Barbarity: A Critical History of Religion and Related
Categories (New York, NY: Oxford University Press, 2007); Jacques Derrida and Gil Anidjar, Acts of Religion
(London, UK: Routledge, 2001); Jiirgen Habermas, “Religion in the Public Sphere,” European Journal of
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scholars have not engaged with each other'®. Thus, what this analysis offers, is a bridging or
combining of these literatures. Within the existing, limited/emergent scholarship on this
important area of research, Jewish scholars have approached get refusal from two general
perspectives: 1) traditional/conservative analyses by rabbis posing Jewish-law solutions'®; and 2)
alternative/liberal, feminist analyses (at times by non-Orthodox) women (though not solely),
abandoning Jewish law'’. There is virtually no middle ground*.

Simultaneously, socio-legal literatures concerning the nexus of law and religion debate

5519

accommodation of religious norms and centre most often on the “casting out”™ of religion, to

borrow Razack’s term. In particular, its place in public schools?® and on the veiling practices of

Philosophy 14, no. 1 (2006): 1-25; Charles Taylor, A Secular Age (Cambridge, MA: Harvard University Press,
2007); Wendy Brown, Regulating Aversion: Tolerance in the Age of Identity and Empire (Princeton, NJ: Princeton
University Press, 2006); Seyla Benhabib, The Claims of Culture: Equality and Diversity in the Global Era
(Princeton, NJ: Princeton University Press, 2002); Avigail Eisenberg, Reasons of Identity: A Normative Guide to the
Political and Legal Assessment of Identity Claims (New York, NY: Oxford University Press, 2011); Will Kymlicka,
Multicultural Citizenship: A Liberal Theory of Minority Rights (Gloucestershire, UK: Clarendon Press, 1995);
Ayelet Shachar, Multicultural Jurisdictions: Cultural Differences and Women’s Rights (Cambridge, UK: Cambridge
University Press, 2001); Ayelet Shachar, “Privatizing Diversity: A Cautionary Tale from Religious Arbitration in
Family Law,” Theoretical Inquiries in Law 9, no. 2 (2008): 573-607.

15 The Jewish Law Association (and their journal) deals with the nexus of Jewish Law and Society known as
“Mishpat Ivri”, but there has been no interaction between Jewish Studies and Social-Legal Studies and different sets
of questions are asked.

16 See note 11.

17 See note 12.

18 perhaps these three authors are the exception. Rachel Levmore, Spare Your Eyes Tears- “Min'ee Eiynayich
Me'Dimah”: Complete Guide to Orthodox Jewish Pre-Nuptial Agreements-The Halakhic Prenuptial Agreement for
Mutual Respect and Prenuptial Agreements for the Prevention of Get-Refusal (Jerusalem, Israel: Millennium
Publishing, 2009); Rachel Levmore, “The Aguna — A Statistic or a real problem?” Jerusalem Post, August 30,
2009; Rachel Levmore, “A Coalition to Solve the Agunah Problem,” Jerusalem Post, February 23, 2013; Michelle
Greenberg-Kobrin, “Religious Tribunals and Secular Courts: Navigating Power and Powerlessness,” Pepperdine
Law Review 41, (2014): 997-1012; Rabbi Dr. Michael J. Broyde, “A Proposed Tripartite Agreement To Solve Some
Of The Agunah Problems: A Solution Without Any Innovation,” JOFA Journal 5, no. 4 (Summer 2005): 1-24,
http://cslr.law.emory.edu/fileadmin/media/PDFs/Lectures/Broyde Solutions_Agunah_Problem.pdf; Rabbi Dr.
Michael J. Broyde, Marriage, Divorce and the Abandoned Wife in Jewish Law: A Conceptual Approach to the
Agunah Problems in America (Hoboken, NJ: Ktav, 2001).

19 Sherene Razack, Casting Out: The Eviction of Muslims from Western Law and Politics (Toronto, ON: University
of Toronto Press, 2008).

2| ori G. Beaman and Leo Van Arragon, eds., Issues in Religion and Education: Whose Religion? (Leiden,
Netherlands: Brill, 2015); Benjamin L. Berger, “Religious Diversity, Education, and the 'Crisis' in State
Neutrality,” Canadian Journal of Law and Society 29, no. 1 (2014): 103-122; Shauna van Praagh, “From Secondary
School to the Supreme Court of Canada and Back: Dancing the Tango of 'Ethics and Religious Culture’,” Fides et
Libertas — Secularism and Religious Freedom- Conflict or Partnership (2012): 102-118; and others.
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Muslim women?! (at least in Canada). In fact, often socio-legal studies does not even employ the
language of ‘religion’, favouring instead the language of ‘culture’, thus using the word ‘culture’
when actually referring to ‘religion’??. There is a concentration on ‘tolerating’ religion®® so far as
it does not disturb the Christo-normative assumptions®* regarding the unthreatening ‘ideal” of
the ‘neutral state’. | include these discussions as context to my contention that religion itself and
Judaism in particular is not bad or that which must be regulated. Indeed, get refusal is one site of
interrogating the pretense of law’s secularism/neutrality®. | come to argue that nuanced socio-
legal inquiries which acknowledge the mutual constitution of law and religion®® are more
suitable?’. Consequently, legal pluralism, a method of inquiry and analysis concerning
overlapping normative orders in specific social fields, per Engle Merry, Falk Moore and

Griffiths®®, and commensurability of vying legalities, per Glenn,? inspire my study. They allow

2! Natasha Bakht, “Moving Beyond Facial Equality: Examining Canadian and French Nigab-Bans,” in Doing Peace
the Rights Way: Essays in International Law and Relations in Honour of Louise Arbour, ed. Fannie Lafontaine and
Francois Larocque (Cambridge, UK: Intersentia Publishers, forthcoming); Amelie Barras, Refashioning Secularisms
in France and Turkey: The Case of the Headscarf Ban (New York, NY: Routledge, 2015); and others.

22 \Wendy Brown, Regulating Aversion (Princeton, NJ: Princeton University Press, 2006); Seyla Benhabib, The
Claims of Culture (Princeton, NJ: Princeton University Press, 2002); Avigail Eisenberg, Reasons of Identity (New
York, NY: Oxford University Press, 2011); Will Kymlicka, Multicultural Citizenship (Gloucestershire, UK:
Clarendon Press, 1995).

% bid.

24 Tanja Juric, “Legitimizing Secularism: Developing a Critically Engaged and Informed Secularism to Serve
Diverse Societies” (presentation, International Political Science Association Meeting, Montreal, QC, Thursday, July
24th, 2014).

% Though secularism is subtly in the background, it is not as central to this study, focused on the narratives of
women who seek religious divorce.

% H. Patrick Glenn, “Are Legal Traditions Incommensurable?” American Journal of Comparative Law 49, (2001):
133-145; H. Patrick. Glenn, Legal Traditions of the World: Sustainable Diversity in Law (New York, NY: Oxford
University Press, 2007); Benjamin L. Berger, Law’s Religion: Religious Difference and the Claims of
Constitutionalism (Toronto, ON: University of Toronto Press, 2015); Benjamin L. Berger “The Cultural Limits of
Legal Tolerance,” in After Pluralism: Reimagining Religious Engagement (Religion, Culture, and Public Life), ed.
Courtney Bender and Pamela E. Klassen (New York, NY: Columbia University Press, 2010), 98-123.

%7 And in debating the place of religion in the public sphere, we need not focus solely on Islam (and the moral panic
that seems to surround it).

% Sally Engle Merry, “Legal Pluralism”, Law and Society Review 22, (1988): 869-896; Sally Falk Moore, “Law and
Social Change: The Semi-Autonomous Social Field as an Appropriate Subject of Study,” Law and Society Review 7,
(1973): 719-750; John Griffiths, “What is Legal Pluralism,” Journal of Legal Pluralism 24, (1986): 1-56.

 Werner Menski, Comparative Law in a Global Context: The Legal Systems of Asia and Africa (Cambridge, UK:
Cambridge University Press, 2006); H. Patrick Glenn, “Are Legal Traditions Incommensurable?”” American Journal
of Comparative Law 49, (2001): 133-145.
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for the interaction and plurality of legal systems - religious and state, and these approaches give
space for religion as a valid iteration of identity and valid legal system (contrary to other
approaches). In particular, I build on and contribute to critical legal pluralism, based on
Macdonald and Fournier’s work, at times more implicitly than explicitly in this study, which is
tied more closely to first person accounts of law and legal experiences, norms and knowledges,
in this case, the stories of mesuravot get, framing them as law makers and mobilizers impacting
and transforming social and legal norms®. In conducting this research, | embrace a new,
interdisciplinary ‘religious feminist” paradigm building on the work of Levmore and Greenberg
Kobrin®!, enabling engagement with Jewish law while embracing socio-legal methods and
accepting a plurality of legal orders and remedies in line with similar methodological and
theoretical projects in different contexts such as those by Bunting and Hirsch®. Additionally, this
paradigm enables critical analysis of get refusal using feminist methods and methodologies™

placing women’s experiences at the centre, in the socio-legal tradition of gendered storytelling

% Martha-Marie Kleinhans and Roderick A. Macdonald, “What is a Critical Legal Pluralism?” Canadian Journal of
Law and Society 12, (1997); 25-46; Pascale Fournier, Pascal McDougall, and Merissa Lichtsztral, “Secular Rights
and Religious Wrongs? Family Law, Religion and Women in Israel,” William and Mary Journal of Women and the
Law 18, no. 2(2012):333-362.

*! Inspired by Rachel Levmore and Michelle Greenberg-Kobrin, to some degree (see note 18).

% Annie Bunting and Shadi Mokhtari, “Migrant Muslim Women’s Interests and the Case of Shari’a Tribunals’ in
Ontario,”, in Racialized Migrant Women in Canada: Essays on Health, Violence, and Equity, ed. Vijay Agnew
(Toronto, ON: University of Toronto Press, 2009); Shauna Van Praagh, “Changing the Lens: Locating Religious
Communities Within U.S. and Canadian Families and Constitutions,” Arizona Journal of International and
Comparative Law 15, (1998): 125-141; Susan F. Hirsch, Pronouncing and Preserving: Gender and the Discourses
of Disputing in an African Islamic Court (Chicago, IL: University Of Chicago Press, 1998).

% Ann, Oakley, “Interviewing Women: A Contradiction in Terms?” in Doing Feminist Research , ed. Helen Roberts
and Paul Kegan (London, UK: Routledge, 1988), 30-61; Patricia Lina Leavy, “The Practice of Feminist Oral History
and Focus Groups Interviews,” in Feminist Research Practice: A Primer, ed. Sharlene Nagy Hesse-Biber (Thousand
Oaks, CA: Sage Publications Inc., 2007), 149-190; Marjorie L. DeVault and Glenda Gross, “Feminist Interviewing:
Experience, Talk and Knowledge,” in Handbook of Feminist Research: Theory and Praxis, ed. Sharlene Nagy
Hesse-Biber (Thousand Oaks CA: Sage Publications Inc., 2007), 173-198; Elizabeth Anderson, “Feminist
Epistemology: An Interpretation and a Defense,” Hypatia 10, no. 3 (1995):50 - 84; Sandra Harding, “Rethinking
Standpoint Epistemology: What is “Strong Objectivity”? in Feminist Epistemologies , eds. L. Alcoff and E. Potter
(New York, NY: Routledge, 1993): 49-82; Sidonie Smith, A Poetics of Women's Autobiography: Marginality and
the Fictions of Self-Representation; Women, Autobiography, Theory, (Bloomington, IN: Indiana University Press,
1987);Helene Cixous, Writing the Feminine, (Lincoln, NE: University of Nebraska Press, 1991); Audre Lorde,
Sister/ Outsider: Essays and Speeches, (Trumansburg, NY: Crossing Press, 1984).
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inspired by Brooks and Gewirtz and Weisbrod, to name but two®*. As a result get refusal is
revealed to be a form of domestic abuse some Jewish women may face and women refused a get
are accurately exposed as active agents fighting for their right to religion and their right to
divorce, rather than solely understood to be chained victims through a critical legal pluralist
approach.

Here 1 would like to expand a bit further on three key aspects: get refusal as domestic
abuse, critical legal pluralism, and the centrality of women’s narratives. | make different claims
about the connections between abuse and get refusal throughout the study, taking my cue from
the women’s own narratives and experiences. I examine and critique the intra-marriage dynamic
as well as the marriage-community-state dynamic, including how community structures may
contribute to the invisibility and/or persistence of domestic abuse, all of which provide the
theoretical and methodological basis for exploring get refusal as a form of domestic abuse. In
these contexts, | analyze the effectiveness and gaps of both state and religious formal legal
norms. In particular, and although get refusal is understood as domestic abuse in variegated
pockets, I highlight the detrimental disregard given to get refusal as a form of domestic abuse in
the collective consciousness of Jewish communities at large and its leadership more broadly,
including, in some cases, rabbis, and women’s support groups particularly in the Toronto
context.

Critical legal pluralism generally tends to focus on how individuals or groups treat law
rather than focusing (exclusively) on how law treats them. Thus building on a critical legal

pluralist approach might examine ways in which people decide whether particular laws or norms

% Carol Weisbrod, Butterfly, The Bride (Ann Arbor, MI: University of Michigan Press, 1999); Heinzelman, Susan
Sage and Zipporah Batshaw Wiseman. Representing Women (Durham, NC: Duke University Press, 1994); Peter
Brooks and Paul Gewirtz, eds., Law’s Stories: Narrative and Rhetoric in the Law (New Haven, CT: Yale University
Press, 1998); David M. Engel and Frank W. Munger, Rights of Inclusion: Law and Identity in the Life Stories of
Americans with Disabilities (Chicago, IL: University of Chicago Press, 2003).
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are relevant to them and to what extent they will determine their behaviours. In the context of
this analysis, | suggest throughout this study that the individual is a site of law creation- that she,
the individual mesurevet get, is an agent in writing and applying ‘law” herself- drawing on the
interaction of formal and informal normative systems relevant to her experience and position.
Critical legal pluralism also then highlights sites of interaction such as the need for lawyers and
judges to understand Jewish law and its nuances as well as the brilliant tactic by one participant
who turned a doorstop into a demand for the get at her synagogue, to name but two examples
elaborated in the coming study. Individual women emerge as legal innovators and mobilizers
who can (re)shape and produce law, legal, and social norms.

It is natural then that an approach contributing to the growing scholarship on critical legal
pluralism might also embrace a methodological approach to research which takes seriously
women’s experiences and narratives. The narratives woven throughout this study demonstrate
the role of mesuravot get in changing norms; for example, in their legal demands for the right to
religion and the right to divorce. In fact there are narratives opening each chapter indicating their
centrality, but also enmeshed within each chapter which illuminate the lived realities of women
refused a get while also bolstering the contentions made about a diversity of best solutions, the
similarities and differences between New York and Toronto, and the heterogeneity of women
who might be refused a get, among other things. Incorporating narratives based on primary
interviews into socio-legal scholarship brings together feminist research methods and
methodologies and critical legal pluralism in a way that elicits a form of disruptive storytelling.

My arguments echo Sally Falk Moore’s words, peppered throughout this study that legal
change may not always result in social or behavioural change despite the fact that it is precisely

such social and behavioural changes that are in fact the intended consequences of the legal
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change. The reason for this is largely due to unexpected or unforeseen circumstances which pre-
exist, but which are not anticipated. In other words, although the legal amendments or get laws
intended to remedy get refusal and thus lead to normative social and behavioural changes, in
reality, get refusal persists and existing social and legal dynamics within communities® are more
forceful and potent than some (particularly those who argued for reform) would have.

Thus, through a critical analysis both from ‘outside in’ and from ‘inside out’, my
findings include that legal remedies -both religious/halakhic and state- are not working as
intended, including the get laws. In other words, get refusal continues as a phenomenon in New
York and Toronto, and is not easily ‘corrected’ in a straightforward way by legislative initiatives.
In addition, the dynamic or relationship between state and religious law in a particular
jurisdiction can be fruitfully examined to understand why religious legal mechanisms might
resist, or provide a counterweight to, state intervention in religious communities. For example
the women’s narratives will illustrate that particularly in Toronto, batei din do not work for
women. | have also found that pre-nuptial agreements have great potential to remedy get refusal
and change the social consciousness around get refusal as abuse and extortion (although they will
never be an exhaustive solution), but they too have some problems, particularly in Toronto (both
legal/external and social/internal). Community reactions and activism can work and has worked
in many cases (particularly when adapted to include ‘e-shaming’) and this remedy is the most
traditional and least controversial but again, there is a void in Toronto (perhaps ironically since
this is a remedy that would be very effective).

The narratives of women refused a get not only lead to the aforementioned findings
regarding the existing remedies, they also highlighted a number of findings regarding the women

themselves. In particular, individual women’s narratives are rich sources for real insight and

% Including but not limited to Judaism and halakha in part.
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innovative action and, by extension, collective action by women and their supporters can have
significant impact on individual and institutional behaviour and attitudes within religious
communities (for example, their legal demands for their right to religion and their right to
divorce). The women also illustrated that get refusal impacts all types of Jewish women, at all
levels of religious observance, and not just Orthodox. Coupled with that, all types of women, at
all level of religious observance want a halakhic/ Jewish legal divorce- a get- and not
alternatives. Thus there must be an understanding that alternative solutions will never be the

viable solutions, they may work for some, but will never work for all*®

. There are two final key
findings emerging from this research | would like to highlight here: the centrality of domestic
violence in the lives of mesuravot get (in fact, get refusal is symptomatic of a pattern of other
abuses). Moreover, the intra-marriage dynamic of power imbalance and abuse is as important to
understanding the persistence of get refusal as are the actions of religious authorities and
institutions. I also want to reiterate that religion or women’s piety is not the cause of the abuse
of get refusal; and the latter is a theoretical outcome that can be applied more broadly in other
contexts.

The foremost policy outcome that is driven by my findings is that there needs to be a
plurality of options available to women who are mesuravot get who are now in the shadows.

Certainly there are limitations with this diversity, but ultimately, women will benefit with this

approach, asserting their right to religion and to divorce simultaneously.

% The Conservative movement also sees itself as following halakha even though their responses to certain questions
of halakha are different. In a Conservative context, the terms remain the same: a man is the one who issues a get - so
the problem of get refusal exists there, too- and although this was not reflected in the experiences of my participants,
who were from a broad cross-section of the Jewish population, it is likely that for some women who see themselves
as committed Conservative Jews, bound by halakha as the Conservative movement adjudicates it, obtaining a get is
important, but for some, a valid Conservative get may do the job.
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Drawing on Mnookin and Kornhauser’s celebrated contribution, “Bargaining in the
Shadow of Law: The Case of Divorce™’, | build on and develop a broad theoretical frame for the
entire project. Mnookin and Kornhauser illustrated that state legal mechanisms are always
factoring into divorce cases, even when individuals attempt to escape drawing on the law by
avoiding courts and attempting instead to invoke alternative means of mediating marital
breakdowns. So too, I build on their findings and illustrate in the context of get refusal that there
is more to family law experience than legislation notwithstanding the persistent impact both state
and religious legislation has on individuals (particularly women, in this case). | demonstrate this
throughout the study in different ways and the women’s narratives interspersed throughout the
study reflect and confirm this claim. As a result, | come to the conclusion that women refused a
get are in the shadows of legal pluralism, always impacted by family law legislation stemming
from both spheres, and yet at times unable to employ remedies in one or both of those regulating
jurisdictions. As a result, mesuravot get strategically and purposefully navigate between legal

orders attempting to exact the most favourable outcomes, in particular, the get.

Deliberate Decisions - Sites of Analysis, Participants, Language

| must address here, early on, my deliberate choices regarding my sites of analysis, my
focus on certain participants, and my insistence on particular language. These selections are not
made without consideration; they are calculated. | chose Toronto and New York as my sites of
analysis for a plurality of reasons; the most expedient of which is that I live in Toronto and have
many professional and personal contacts by way of family, friends, scholars, and activists in

New York. Of course, those networks of affiliation helped with the research project significantly.

%" Robert H. Mnookin and Lewis Kornhauser, “Bargaining in the Shadow of Law: The Case of Divorce, Yale Law
Journal 88, (1978-1979): 950-997.
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However, upon closer reflection, New York and Toronto have more meaningful albeit more
nuanced connections which make them appropriate comparators. This introductory assessment
will highlight the comparative nature of this project, and more importantly it will underscore
aspects surrounding get refusal that have been successful and that ought to be celebrated and
proliferated (as well as shortcomings and malfunctions that ought to be acknowledged and

corrected).

Sites of Analysis: Similarities, Parallels & Scale, Diversity, Reciprocity

One of the first Jews in Canada, Lieutenant Aaron Hart, arrived from New York in
1760%. The evidence of the earliest Jewish settlement in the Toronto area was in York in 1817,
when a Jewish marriage was recorded®. The 1846 census had twelve Jews living in the area. By
1849 a Jewish cemetery was established, and synagogues followed in the 1850s*°. By the turn of
the century there were three thousand Jews in the Toronto area. Jewish life in New York began
about one hundred years prior to that of Toronto, in the mid 1600s*'. Jewish life grew more
rapidly there and by the turn of the century, there were approximately 400,000 Jews living in the

New York area with numerous synagogues and other Jewish institutions*?. *3

%8 Denis Vaugeois and Kathe Roth, The first Jews in North America: The Extraordinary Story of the Hart Family,
1760-1860 (Montreal, QC: Baraka Books, 2012).

% Stephen A. Speisman, The Jews of Toronto: A History to 1937 (Toronto, ON: McClelland and Stewart Ltd, 1979),
11.

“0 Stephen A. Speisman, The Jews of Toronto (Toronto, ON: McClelland and Stewart Ltd, 1979), 22.

! Abraham J. Peck, “Jewish New York: The Early Years Challenges and Triumphs since 23 Jews Landed in New
Amsterdam in 1654, http://www.myjewishlearning.com/article/jewish-new-york-the-early-years/

%2 http://www.jewishvirtuallibrary.org/jewish-population-in-the-united-states-by-state.

¥ Although New York and Toronto are not the capitals of their countries. In fact a small fraction of Jews (and often
rather homogenous groups) live in either country’s capital cities-Washington D.C. and Ottawa. Ottawa has between
12-14,000 Jews while Washington DC (not including Baltimore) has 28,000. http://www.cija.ca/resource/canadian-
jewry/basic-demographics-of-the-canadian-jewish-community/; http://www.jewishvirtuallibrary.org/washington-d-
c-jewish-history.
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Today, New York and Toronto are the largest and most diverse Jewish centres in their
respective countries. The Greater New York Area has the largest concentration of Jews in the
United States with over two million of the roughly five million Jews living throughout the
country®®. The most recent numbers place the Jewish population of the Greater Toronto Area at
approximately 200,000 and the Jewish population of all of Canada at about 390,000. This means,
there are more Jews in the Greater Toronto Area than there are Jews in all of the rest of Canada
combined®. While the Greater Toronto Area has the most significant Jewish population in
Canada, and in this way is similar to the Greater New York area, it is nonetheless approximately
one tenth of the size of the Jewish population of New York. I will revisit this point later in this
project, when | elaborate on some of the differences between the two hubs. That said both New
York and Toronto are the centre of the Jewish world in their respective countries (and some
would go so far as to argue that New York is the centre of the Jewish world in the Diaspora,
outside of Israel). There is a rich and significant diversity within each of these Jewish
populations which is less common in many other locations where Jews live and which is thereby
reflected in my participant pool.

While the demographics are noteworthy, this study looks beyond numbers. The
significance of the comparison between these two centres is more important than size alone.
Toronto and New York are also cities with great diversity both beyond and within Jewish
communities and this is expressed not only by the level of Jewish halakhic observance, but in

Jewish ritual observance, sexual orientation, languages spoken, ethnicity, national origin, among

* This includes some cities in New Jersey roughly along the New York-New Jersey border, which have significant
Jewish populations, http://www.pewresearch.org/.

*® The next largest Jewish population centres in Canada are Montreal, with between 80-91,000 Jews and Vancouver
with 26,000. Ottawa, Canada’s capital has estimates between 11-14,000 Jews.

CIJA- The Centre for Israel and Jewish Affairs is a national, non-partisan, non-profit organization dedicated to
improving the quality of Jewish life in Canada by advancing the public policy interests of Canada’s organized
Jewish community http://www.cija.ca/resource/canadian-jewry/basic-demographics-of-the-canadian-jewish-
community/; Statistics Canada http://www.statcan.gc.ca/eng/start.
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other identity markers. For example, Toronto and New York also each have large South African,
South America, Russian, Bukharian, Middle Eastern (Persian, Syrian, Spanish Moroccan, French
Moroccan), and Israeli Jewish populations. The diversity within these communities is evident
also through schools, synagogues, and batei din which exist across all denominations. The size
and diversity of Greater Toronto and Greater New York are indicative of the broader trends in
both locales, beyond Jewish communities. The culture and diversity of each of these large and
vibrant metropolises echoes the diversity that exists within their Jewish communities.

New York and Toronto share more similarities than their large and diverse Jewish
populations. In fact there has been significant exchange of ideas and movement of bodies across
borders between these two hubs for well over two hundred and fifty years*®. Consequently, there
is a deeper and sustained historical relationship between these two metropolises which endures to
this day. I want to emphasize that by choosing these two cities as comparators | am contributing
this longstanding tradition of reciprocity of ideas.

In 1909, New York boasted a Jewish Arbitration Court known as the Kehillah (Hebrew
for congregation)*’. It was not a beit din and it was not religious, but nor was it secular (it did not
refer to the Talmud, or to Civil Codes or jurisprudence)*®. The Court existed parallel to the Beit
Din and there was extensive overlap, with many family law matters arising at Kehillah*. The
arbitration panels most often consisted of one rabbi, one lawyer, and one layman, all volunteers,

and decisions were often announced in Yiddish and often reported in (Yiddish) newspapers or

% Stuart Schoenfeld, “The Jewish Religion in North America: Canadian and American Comparisons,” Canadian
Journal of Sociology 3, no. 2 (1978): 209-231; Irving Abella, A Coat of Many Colours, Two Centuries of Jewish Life
in Canada (Toronto, ON: Lester and Orpen Dennys Limited, 1990); Robert J. Brym, Morton Weinfeld and William
Shaffir eds., The Jews in Canada (Toronto, ON: Oxford University Press, 1993).

*" Joseph Kary, “Judgments of Peace Montreal’s Jewish Arbitration Courts, 1914-1976,” American Journal of Legal
History 56, no. 4 (2016): 436-489, 5.

“® Joseph Kary, “Judgments of Peace” American Journal of Legal History 56, no. 4 (2016): 31.

* Some of the matrimonial cases that came through the court and which required dissolution via a religious court
and/or civilly, were referred to batei din or civil courts. Ibid, 30.
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even aired live on the radio. By 1914, influenced by New York, Toronto had established its own
version of the New York Jewish Arbitration Court. The Jewish Arbitration Court of Toronto
decided 135 cases in its first nine months. Thus the arbitration courts already signalled the
complex and nuanced ways in which Jews navigated overlapping social and legal orders and
expectations which in turn informs today’s strategic and purposeful navigation of legal systems
by women refused a get, illustrated throughout this study.

Moreover, as the largest Jewish city in the world throughout the 20th century, New York
was the capital of Jewish culture in North America and its Yiddish-language newspapers, which
reported on the Kehillah and the cases that flowed through the New York Jewish courts, were
read widely by Torontonian Jewish immigrants®. While today, the exchange of ideas occurs
largely over the internet and social media, historically the Jewish communities of New York and
Toronto shared ideas through the popular press. Particularly during the early 20" century, many
Yiddish papers were published both in the New York and Toronto areas. Some papers published
the same or similar editions in both locations, such as Der Forverts or The Jewish Daily
Forward, while others swapped and reprinted features and stories under different banners such as
the Keneder Adler or Odler, or The Canadian Eagle or The Jewish Daily Eagle (which went to
press beginning in 1906)°2. Picking up on earlier discussions about media representations of
agunot in chapter six, both the New York and Toronto papers exchanged and reprinted features

about missing/deserting husbands from each city, known as Galeriye der Farshvundene Mener,

*%bid, 18.

> Ibid.

>2| reviewed original copies of some of these newspapers during my archival work in New York and Toronto. These
secondary sources further address some of these newspapers and their significance: Bluma Goldstein, Enforced
Marginality: Jewish Narratives on Abandoned Wives (Berkeley, CA: University of California Press, 2007); Isaac
Metzker, ed., A Bintel Brief: Sixty Years of Letters from the Lower East Side to the Jewish Daily Forward (Garden
City, NY: Doubleday, 1971); Anna R. Igra, Wives Without Husbands: Marriage Desertion and Welfare in New
York, 1900-1935 (Chapel Hill, NC: University of North Carolina Press, 2007); Bill Gladstone, “Through the Eyes of
the Eagle”, August 22, 2011, www.billgladstone.ca.
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(or A Gallery of Vanished Husbands) well into the mid 20" century. In fact, even today The
Jewish Press (the largest independent Jewish newspaper in the United States), which is published
in New York prints a seruv listing® including men from Toronto.

Today much of the rabbinic leadership in Toronto across all denominations has come
through New York. The Union of Reform Judaism (URF), Jewish Theological Seminary (JTS),
and Yeshiva University (YU) are leading institutions which ordain Reform/Reconstructionist,
Conservative, and Orthodox rabbis, respectively®. There are also numerous Ultra Orthodox
yeshivot which ordain Ultra Orthodox rabbis, some of which opened kollels, or institutional
gatherings of Talmudic learning in Toronto. Canadian students often travel to these educational
and religious institutions and American graduates of these institutions often come to lead
Canadian congregations after graduating. In fact, each of these American institutions based in
New York has their Canadian offices in Toronto. Moreover, governing bodies of rabbis, such as
the Rabbinical Council of America (RCA) (Orthodox) and The Rabbinical Assembly
(Conservative) both of which include numerous Toronto rabbis are also located in New York.
Thus there is exchange not only of information; there is reciprocity among rabbinic leadership

and organizations as well*®

. Again, this is a sustained, historical tradition. For example, in 1933,
in the shadows of the stock market crash and the Great Depression, principal, Rabbi Treiger, of
the Brunswick Talmud Torah (located on Brunswick Street, in Toronto), informed his board that

the school’s teachers had not been paid in 24 weeks and were threatening to quit. When the

%% A seruv is an order of contempt issued by a beit din for failing to appear to dissolve the marriage with a get. (The
Torontonian men listed as being in contempt did not receive their seruv from the Toronto Beit Din, as the Toronto
Beit Din does not follow protocol and does not issue these orders of contempt, as | have illustrated earlier and will
elaborate further below).

> This contention was made in Stuart Schoenfeld’s important work in 1978, but remains true today. Stuart
Schoenfeld, “The Jewish Religion in North America: Canadian and American Comparisons,” Canadian Journal of
Sociology 3, no. 2 (1978): 209-231, 218.

% However, the New York rabbis or RCA affiliated rabbis are not on Beit Din hence we do not see a New York
influence on matters of divorce.
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school was finally forced to temporarily close in 1935, an emergency campaign was launched by
board member and businessman, Samuel Godfrey, and with the help of a professional fundraiser
the school was saved with money raised in New York City. This endeavor was the predecessor
for the Federation of Jewish Philanthropies of Toronto.

Jewish services, cultural and ritual goods, as well as kosher products are also in constant
exchange between these two centres®’. In fact, Artscroll, the largest printing/publishing house of
Jewish prayer books and materials in the Diaspora is located in the Greater New York Area.
These books fill most, if not all, of the Toronto synagogues. There are even chartered Jewish bus
services that make the New York-Toronto, cross-border trip a few times per week. Moreover,
among the Orthodox and Ultra Orthodox, the New York-Toronto relationship is also a central
factor in match-making (and thus perpetuating this connection for future generations).

On the particular issue of get refusal, New York and Toronto share one significant commonality:
both have the potential to benefit from the get laws on the books in each respective jurisdiction
(at least from the perspective of the women) and yet are not able to necessarily rely on state
regulation to protect them from being refused or extorted a get. In other words, both Toronto and
New York have seen state legal regulation attempting to remedy a Jewish legal phenomenon,
both of which were enacted at roughly the same time and both of which have had unintended
consequences result. Although the legislation’s enactment is noteworthy and teaches us much
about regulating religious pluralism or differences, it has not served as the impactful remedy it
was originally hoped to be (perhaps unexpectedly). As I establish in chapter two and explore
throughout the study, the get laws directly targeted and attempted to remedy siruv get, or get

refusal, by lessening a recalcitrant husband’s bargaining power in civil courts when refusing to

% Jack Lipinsky, Imposing Their Will: An Organizational History of Jewish Toronto, 1933-1948, (Kingston, ON:
McGill-Queens University Press, 2011).
%" As can be seen from local advertisements such as The Community Link, The Toronto Grapevine, among others.
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grant a wife her get. The first New York Get Law (NYGL1), as it has come to be known, came
into force in 1983 with an amendment to the Domestic Relations Law where as the second New
York Get Law (NYGL2) was an amendment to New York State’s equitable distribution laws in
1992°%. Around the same time, amendments were made to laws in Canada both federally to the
Divorce Act in 1985, and provincially in Ontario to the Family Law Act in 1990°°. To date, these
are the only get laws in North America. The civil amendments to the state laws in New York and
Toronto occurred around the same time because women’s support and advocacy groups were
strong, active and united at that time. The International Coalition for Aguna Rights, ICAR, was
founded by 1990%° by Canadian activist, Norma Joseph, American activist, Rivka Haut, as well
as others. Indeed both in New York and Toronto women’s organizations played a key role in
lobbying governments and organizing communal, grassroots initiatives which included
community/pulpit rabbis and laypeople from across all denominations and even significant
representation from other religions that might benefit from the amendments, such as Muslim
leaders. The Ontario Jewish Archives made reams of meeting notes, event proceedings and
internal memos available to me from various women’s groups in Toronto, who were working
with women’s groups in New York, including B’nai Brith Women, Jewish Women International
Canada, and others, who each had dedicated committees to addressing the aguna issue at the
time in Toronto Thus, the establishment of get laws in New York and Toronto is another way in
which there was, and continues to be exchange between these two hubs of Jewish life.

As this analysis progresses, | argue that to some degree, the impacts of the state remedies

have been similar in both locales, and yet in some distinct ways they have also been quite

*® NYS, Domestic Relations Law, Section 253 (1-9), 1983; NYS, Domestic Relations Law, Section 236(B)(5) and
(6)(d), 1992.

> Divorce Act, R.S.C. 1985, c. 3 (2nd Supp.) sec. 21.1; Family Law Act, R.S.0. 1990, c. F.33 subsections 2(4) to
2(7).

% Norma Joseph, founding member of ICAR, in person conversation, January 15, 2017, New York.
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different. The similarity is that women - both American and Canadian- are not able to necessarily
rely on state regulation to protect them from being refused a get or extorted for a get in either
New York or Toronto. In other words, though the legislation’s enactment is noteworthy and
teaches us much about regulating religious pluralism or differences, and about the positive
interactions that can occur when state and religious law meet, it has not served as the impactful
remedy it was originally hoped to be. This is an unexpected outcome of the regulation. As well,
the narratives illustrate that many women -both American and Canadian- do not feel the state
legal system is any more beneficial or detrimental than the Jewish legal system; neither system
can adequately protect them, despite best efforts®’. One mesurevet get explained, “It became
clear that secular family courts in Nassau County are extremely unsympathetic to the plight of
aguna even despite the prominence of Jews in the area ...or perhaps because of that "®. This
participant was networked with a group of mesuravot get on Long Island in various communities
and at various level of observance. Another woman expressed, “a religious right is not one of the
things you deal with in court. Court is for 1) custody and 2) assets. Courts aren’t equipped to
deal with religious issues and rabbinic courts aren’t equipped to deal with court issues %3 She
reiterated later in our interview, “there is always a risk with a civil judge who doesn’t know
religion and its nuances... (and so) it’s all too easy for a civil judge to view this right for a
woman as a man’s asset and enable the negotiation/ extortion of a get for other legitimate civil
matters in return, like custody and other assets®. Echoing these sentiments, | also heard things

like, “If you ask me, it wasn't the secular court that got me my get in the end; it was a miracle.

® To clarify women in the United States and Canada expressed that neither the state and Jewish legal systems/courts
help women secure a get nor do they adequately protect women when they are not committed to each of those
objectives. One is not necessarily more favourable or beneficial than the other.

%2D.D. October 24, 2013.

%3 S.H. October 29, 2013.

* Ibid.
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People have to sit with secular court and explain the issue, especially when it’s only the women
who want a get. Secular courts and judges don’t always get it "®°.

However, one impact of state regulation that has been divergent between the two locales
is the ways in which get refusal was dealt with subsequent to the state intervention. In Toronto,
as will be established, complacency, indifference, denial, and silence were principally the
reaction of communities, rabbis, the Jewish media, and the rabbinic court. This has not been the
case in New York. In New York it seems the difficulties surrounding the legislation are accepted
and acknowledged by some communities (including the modern Orthodox and pockets of ultra
Orthodox as well), some rabbis, the Jewish media, and some courts including the Beth Din of
America, whereas that is not the case in Toronto. In fact often there exists the perception that the
regulation was so successful it ‘solved the aguna problem’®®.

I have illustrated here that the relationship between New York and Toronto is well-
established and in many ways, it endures and upholds a long-standing tradition of reciprocity.
While there are lasting connections between the two locales that run deep, there are nonetheless
some important points at which they diverge (at times significantly) and these will be explored in

the coming chapters. Nonetheless the rich and enduring relationship between these two locales

supports my deliberate decision to choose them as comparative sites of analysis®”.

Participants

Along with the purposeful decision to explore get refusal in New York and Toronto, |

also made the decision to focus on the narratives of the mesuravot get themselves- the women

® AA. June 6, 2014.

% John Syrtash, on numerous occasions. Syrtash is a family law attorney, instrumental in Canada’s get legislation.
% Doing a three city study proved to be beyond the scope of this project. Montreal is being an important Jewish city
in Canada with historical and cultural significance to the makeup of Jewish communities in Canada. However,
Montreal is no longer the Jewish hub of Canada, as it once was. Perhaps future research will include Montreal.
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experiencing the phenomenon. Over the course of my research | did interview broad and
inclusive stakeholders such as rabbis, dayanim, activists, feminists, academics and lawyers
however, these were to buttress the centrality of the ‘true experts’’ narratives- that is the women
who have been refused a get themselves. From time to time | have been asked at conferences and
among communities ‘why did I not interview men?’ This is of course, a loaded question. At this
point, the narratives of men are beyond the scope of this study for a number of reasons. Men who
perpetrate this type of domestic violence do not need another platform to attempt to rationalize
their abuse, they are already centre stage in much of the existing literature (particularly the
Jewish law and even to an extent, the early Jewish feminist literature), and certainly they are
centre stage in communities and in courts. In other words, men have generally benefitted from
having a voice that is heard and having legal agency. Yet, the women who are refused a get have
been on the margins rather than the main stage, and | am attempting to rectify that. This is my
small way by creating an inclusive space. There exists the rare occasion where a wife refuses to
accept the husband’s issued get but men have alternative ways out of Jewish marriage and far
lesser social and legal ramifications (regarding stigmas and mamzerut®®) and so they are not in
need of a stage in the same way as women. Moreover, get refusal is overwhelmingly gendered,
impacting women significantly more than men and hence my mindful choice to focus on them. |
also decided against interviewing children impacted by get refusal. That was beyond the scope of
this study, but that would be a rich analysis worth examination in future work. Again, while 1 did
interview others in the field of get refusal, such as rabbis, dayanim, activists, scholars, and
lawyers, their narratives serve only to buttress the central narratives of the women and the

arguments herein.

% A mamzer is considered to be illegitimate offspring, a status which holds severe consequences for those who bear
it. This will be elaborated in chapter two. Mamzerim is the plural mamzerut is the general status.
These decisions and contentions will be elaborated in the coming chapters.
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Language

| also made deliberate decisions regarding language. Early on I discovered that the term
aguna encapsulated both too much and too little. An aguna is someone who is anchored to an
unwanted marriage, tied down, or delayed from remarrying®® either because of a husband’s
disappearance, his mental incapacity to give a get, or simply his recalcitrance (as was explained
above); this definition was too broad for this study. Simultaneously, women may only get the
legal designation of becoming an ‘aguna’ after a period of time during which a beit din must
issue hazmanot, and ultimately a seruv’®; this was too narrow because batei din do not always
issue seruvim and yet women may still be refused a get, and stuck in limbo status. Consequently,
I determined that calling the women ‘mesuravot get’ or women refused a get was both more
direct in reflecting the true status of those women but also an activist statement in opposition to
the co-opting of the term aguna. To be clear and for example, there may not necessarily be
women legally designated as ‘agunot’ in Toronto, and yet, there are women who have been
refused a get. | refuse to continue to undercut and silence these women and so | use the term
mesuravot get throughout the study to reflect the reality that there are women refused a get, tied
to an unwanted marriage, even if there is no seruv and they are not technically, halakhically
designated as an aguna.

My language is also decisive regarding the term ‘victim’. Being that women have been
silenced and abused, the term is fitting and yet it is an inadequate representation of the multitude
of women | met who were refused a get. The women | met were active agents juggling numerous

responsibilities and vigorously attempting to exact a get. They are not passive, submissive, or

%Book of Ruth 1: 11-13; Babylonian Talmud: Tractate Baba Kama, 80a; Rashi; Babylonian Talmud: Tractate Baba
Batra, 73a.

" Hazmana is literally an invitation, but in this context it is a letter or summons to appear to beit din. Hazmanot are
the plural. A seruv is an order of contempt. Seruvim are the plural.

29



powerless as the term often connotes and therefore | avoid it altogether. The women are

powerful, and labelling them as victims (only) conceals their agency and strength.

Chapter Breakdown

Chapter two lays out the necessary background to be equipped to engage thoroughly with
the subsequent analyses. The chapter sets up a primer to the Jewish laws around marriage and
divorce, incorporating some legal history and legal precedents in order to establish a working
understanding of halakhic, or Jewish, legal development and its objectives. Thus, the chapter
will outline some of the advancements made in halakha which empowered women as well as
outlining the persisting phenomenon of Jewish divorce, or get refusal. Along with historical
background, the chapter incorporates legal background and contextualizes the proposed and
contemporary remedies, both the proposed ‘external’ or state legal remedies as well as the
proposed ‘internal’, halakhic legal remedies such as get laws and halakhic prenuptial
agreements, to name but two.

Chapter three sets up the theoretical and socio-legal context, focusing on law, religion,
and culture, exploring debates in socio-legal literatures and existing studies of get refusal, thus
situating this study of get refusal in a specific, socio-legal, legal-pluralist context. There | begin
to consider questions about the dynamic relationship between law and religion as | reflect on the
extent to which legal regulation impacts religious social norms and the extent to which religious
social norms impacts legal regulation in the case of Jewish divorce in Toronto and New York
and/or in what ways. The historical tradition of Judaism interacting with the state legal systems
with which it was in contact comes to bear on these considerations and will also be considered.

In particular, my discussions there illustrate the messy nexus of law and religion in the context of
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get refusal and the legal pluralist remedies that have emerged. This analysis situates my study
squarely within the field of Socio-Legal Studies. | come to legal pluralism as the socio-legal
approach that takes religion seriously as a valid iteration of identity and parallel legal system. In
other words, the eschewing or “casting out” of religion’* has created a tension or gap in the
socio-legal field, and in shifting the field’s understanding of religion by considering legal
pluralism enriches our understanding of law and religion in socio-legal studies’®. Consequently,
framing this research around the principles of legal pluralism will be elucidated. In addition, (and
as an extension or development stemming from legal pluralism,) I will elaborate here on the
central role of critical legal pluralism in the study, which supports the feminist and socio-legal
approaches of storytelling and placing the subjects at the centre of the legal phenomena, also at
the centre of the scholarly analysis, accurately reflecting their roles as active socio-legal agents
who impact law just as it impacts them. | must also situate the study among the existing
discourses within the literatures discussing get refusal, exploring some of the key contributions
of these literatures, at the nexus of law, religion, gender, and storytelling. As a result, the benefits
and lessons of the existing research will emerge, including those contributions made by John
Syrtash, Pascale Fournier, and Susan Weiss. | will utilize the existing contributions, particularly
the adaptation of critical legal pluralism, as a springboard for this study.

In chapters four-six, using both interviews’ and archival sources’, | create a space of

inclusion for women’s historiography of marriage, focusing primarily on voicing the void of the

™ Sherene Razack’s Term, Casting Out: The Eviction of Muslims from Western Law and Politics (Toronto, ON:
University of Toronto Press, 2008).

2 Ginnine Fried, “The Collision of Church and State: A Primer to Beth Din Arbitration and the New York Secular
Courts,” Fordham Urban Law Journal 31, no. 2 (2004): 633-655; Suzanne Last Stone, “The Intervention of
American Law in Jewish Divorce: A Pluralist Analysis,” Israel Law Review 34, no. 2 (2000): 170-210.

" Douglas D. Heckathorn, “Respondent-Driven Sampling: A New Approach to the Study of Hidden Populations,”
Social Problems 44, (1997): 174-199; Douglas D. Heckathorn, “Respondent-Drive Sampling I1: Deriving Valid
Population Estimates from Chain Referral Samples of Hidden Populations,” Social Problems 49, (2002):11-34;
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women refused a get’®, while examining the overlapping messiness of social norms confronted
with Jewish and state laws. In discussing the distinct methodological and epistemological
considerations arising from the research design, chapter four will describe the ‘religious, feminist
approach’ taken in this analysis, it will probe the consequences of my own membership in an
Orthodox Jewish community illustrating the potential risks as well as benefits of my positionality
as an ‘insider’"®, and it will consider the challenges with the push to quantify agunot. Chapter
four will also address more fundamental considerations regarding research methods such as: how
many participants were included in the study, how I found them, where and when we met,

among other considerations. In chapter five I ask particularly how these muddled entanglements
are experienced and navigated by women from within the religious culture and how they are
perceived by the Jewish culture and communities at large. This chapter takes a closer look at
narrative excerpts from mesuravot get’s stories, picking up on key words and themes and
analyzing the gendered stories of siruv get. The greater part of this chapter will highlight the
lived realities of mesuravot get, revealing what is most often invisible in the mainstream
discourses. Placing the women’s voices at the centre of our analysis, this chapter explores the
questions driving this study explicitly through the women’s own perspectives and experiences.
Using the method of milot manchot or ‘leitworts’ (used in the study of Biblical narratives) and

the patchwork quilt metaphor (used by Deleuze and Guattari) allows us to explore both the

Bruce L. Berg, Qualitative Research Methods for the Social Sciences, Seventh Edition (Needham Heights, MA:
Pearson: 2001).

™ Carolyn Steedman, Dust: The Archive and Cultural History (New Brunswick, NJ: Rutgers University Press,
2002).

" Marjorie L. DeVault, and Glenda Gross, “Feminist Interviewing: Experience, Talk and Knowledge,” Handbook of
Feminist Research: Theory and Praxis, ed. in Sharlene Nagy Hesse-Biber (Thousand Oaks, CA: Sage Publications
Inc., 2007); Patricia Lina Leavy, “The Practice of Feminist Oral History and Focus Groups Interviews,” in Feminist
Research Practice: A Primer, ed. Sharlene Nagy Hesse-Biber (Thousand Oaks, CA: Sage Publications Inc., 2007),
149-190; Ann Oakley, “Interviewing Women: A Contradiction in Terms?”, in Doing Feminist Research, ed. Helen
Roberts and Paul Kegan (London, UK: Routledge, 1988), 30-61.

"® Sandra Acker, “Infout/side: Positioning the Researcher in Feminist Qualitative Research,” Resources for Feminist
Research 28, no. 1 and 2 (2000): 189-208; B. Mullings, “Insider, Outsider, Both or Neither: Some Dilemmas of
Interviewing in a Cross-Cultural Setting,” Geoforum 30, No. 4 (1999): 337-350.
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exceptionality and the generalizability of particular narratives. It is based on these narratives that
I come to much of the analyses that follow, informing both the comparisons and the conclusions
reached in this study.

In chapter six, | make a point of exposing aspects of get refusal which have heretofore
been hidden from view such as the correlation between domestic violence and get refusal, “e-
shaming” as activism and agency, and an analysis of the (at times, troubling) imagery associated
with get refusal. The use of social media by mesuravot get to assert their agency and in
galvanizing an updated version of kherem or ‘e-shaming’ will be investigated, inspired by Rae
Anderson’s piece “Three Voices”, Fuyuki Kurasawa’s model of iconography (originally used in
the context of contemporary forms of slavery), and Roman Williams and Kyle Whitehouse’s
“visual sociology of religion”. Get refusal as a distinct site of inimitable and dishonorable
domestic abuse will be examined relying on analyses that explore the nexus of religion and
domestic violence, such as the work of Nancy Nason-Clark, Robin Fretwell Wilson, Rabbi Dr.
Abraham Twerski, and others. Finally, this chapter explores the culture of ‘get giving’ that has
developed into an acceptable bargaining tactic to exact civil concessions. (There is a collection
of images to be read in tandem with the first section of this chapter).

In chapters seven and eight, building off of the lessons emerging from the narratives of
mesuravot get, | address the significance of my findings, highlighting the similarities and
differences between my sites of analysis and | propose some explanations for the disparities, as |
interweave the plural strands of analysis together. Comparing and contextualizing the sites, using
the narratives as the grounding enables us to consider the (socio-legal) gaps between the
perceptions and the realities existing within communities and in existing literatures, considering

the over-arching question, how have legal regulation and social norms impacted one another and
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how have women refused a get experienced the consequences. | elaborate on the perceptions

versus the realities, reiterate my conclusions, and reflect on where we might go from here.
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Chapter Two - Contextualizing: Jewish Family Law Past and Present

| was married at the age of 21. | was married more than 25 years. Then | was an aguna for close
to five years. My husband was a drug addict and alcoholic and had been through many rehabs.

In retrospect, I don’t think it’s about money or extortion; rather it’s all about control.

The get law here in New York did nothing to protect me because | was the plaintiff. ..This was
not explained to me- that you have to be the defendant for the law to be effective. Anyway,
because | had to go to civil court first, because | needed order of protection, | became the
plaintiff.

The secular judge was resistant to putting my husband in contempt of court ...until 3-4 years
later... In the mean time, ORA picketed but even that didn’t help. Ours was a well-known case at
the time but he wasn’t embarrassed in Boro Park with ORA posters everywhere.

Although come to think of it, maybe that is What finally did it? I'm not sure why he finally gave
the get.

There were no prenuptial agreements being signed in religious communities at the time of our
marriage. And what do I think about it now?... well, it’s ok but who really enforces it? Beit Din
has no power to enforce the money owed as maintenance so that gives power to secular court,
away from halakha/rabbis. Even if people are okay with this, it is still more time and costly to the
wife and so I don’t think they’ll help. Although both my daughters signed them when they got
married but not my sons...

If you ask me about the possibility of state remedies, | do think it should be possible for secular
remedy to solve iggun. We should be able to go there for help like I thought the get law could
do... But, | also think that Beit Din should issue a psak that if a guy gives a get because of
contempt of court, it IS still halakhically acceptable!

What's the solution? I'm frum...but....Rabbi Rackman’s court makes sense- | went there while |
was an aguna and got an annulment because of the drugs and non-support of wife as per ketuba.
| believe these behaviours should be viewed as breach of (ketuba) contract because a woman
should be allowed, not right away, but after some number of years to go to Beit Din for these
types of issues — fraud and remedies like hafka ot or mekach taut should be permitted. But,
“alternate Beit Din"" is dangerous because as it is, in the communities, women are made to feel
like chopped liver. | had a 10 year old son- no one offered to go to shul with him, or to kiddush...

| still needed a get, but it felt good to do something.
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Because a lot of rabbis have their heads in the clouds- if it doesn 't touch them or it if wasn’t
their daughters than they aren’t aware- they need to be made aware and do whatever it takes to
modify halakha to change things. Women are losing their child-bearing years and we need to
replenish our population after the Holocaust. I'm in support of anything short of violence
(although some friends sponsored kiddush in honour of Mendel Epstein the week he was
arrested).

Beit Din was made aware of the situation and were happy to be vehicle to help me, but it left
bitter taste in my mouth...I’ve lost tremendous respect for the word ‘rabbi’. I can’t give respect
to a title that was uncaring and disappointing. I don’t stand up for them anymore when they
enter a room. They kept saying, “what more can you give him”. [ was my own advocate and the
rabbis can do more.

That said, there must have been a reason that Hashem kept the get from me for that exact
number of years until the point when | was meant to get it. It strengthened my emuna because
logically it makes no sense, so you have to look higher or deeper; there must be some reason
Hashem is doing this, there must be a plan but you just don’t know it at the time.

We were married in 1986. We had 5 kids and in 2007 1 filed for divorce and then spoke to a beit
din.

| originally come from a very Orthodox family, they were mostly Chasidic, though my husband
was more modern, not really affiliated. | consider myself to be Modern Orthodox.

After the 2" hazmana from Rabbinical Council of America he agreed to go to badatz of
Lakewood, a very stringent beit din. He said he’d give the get for the civil, but schlepped on for 6
years. I just got my get this past spring, but technically I was not considered an aguna...

He outsmarted batei din. It bothered me that he was able to one up them- by requesting changes
in batei din, like a change of venue, he basically successfully halted the hazmana and seruv
process- because this way I was not even deemed an aguna and his name couldn’t even be in the
press- but | was still without a get for years.

The New York Get Law had no effect because | was the plaintiff but I only found out about this
catch once it was too late, once | was already in court.

My mother-in-law also paid my father-in-law for her get, by the way.
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Are bottom up approaches ever going to change someone who knows they have something over
you? It’s power. Beit din should have power to issue a get with/if you have enough reason. I also
think that secular solutions are good, they can’t hurt. But secular remedies won’t change
religious behaviours. After seeing this though, it puts religion in a negative light. It makes
religion seem negative because it’s my children’s father who is not religious, yet able to do this-
to manipulate religion...

| would have done anything for the get it separates your neshama from each other and that is
what | wanted - to be finished in that sense. I didn’t want to date or remarry at that time. It made
me question my religion at the time but | have no bad feeling toward rabbis. My kids also
questioned.

It is so frustrating that nothing can be done when they can come up with solution if they wanted
to. Who's gaining by not doing this?

In this set of narratives, both women discuss the potential successes of civil and religious
remedies including get legislation, prenuptial agreements, annulments, as well as their own
suggestions for best practices. Although both these narratives are from women in the Greater
New York area, they similarly reflect the sentiments of Torontonian women, their frustrations
and their inability to rely on the consistency and efficacy of the proposed remedies to date- both
civil and religious. These narratives foreshadow and give specific examples of some of the
proposed remedies on which | elaborate in the coming chapter and are tangible examples of
Jewish and civil divorce law in action.

In addition to picking up on many aspects of Jewish family law and state law discussed in
the coming chapter, the narratives also highlight some important facets which I develop further
throughout the study. For example, the women are reflecting the need for a ‘grab-bag’ or
plurality of remedies indicating that different women will be comfortable with different
mechanisms or legal orders, rather than a uniform, ‘one-size-fits-all-approach’. The narratives

also illustrate that women tend to have complex relationships with their faith and religious
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leaders rather than blaming them for their husbands’ abusive refusal of a get. Ultimately, these
narratives, like all those included in this study, and particularly those in between chapters, which
are given space rather excerpted, highlight the importance of women’s socio-legal storytelling
which is in keeping with feminist principles of research as well as principles of critical legal
pluralism; both of which seek to place women at the centre of the analysis, accurately reflecting

them as active participants who have an impact on both social and legal changes.

In this chapter | begin to untangle the intricate system of Jewish law regarding marriage
and divorce by way of background. I briefly establish the historical context by inserting
samplings of the well-established interconnectedness or reciprocity between Jewish and state
legal systems regarding family law throughout the chapter and shedding light on their modern-
day application. I also introduce and contextualize the contemporary remedies to get refusal,
including the get laws in New York and Toronto’’, and the movement toward prenuptial
agreements, all of which are legal-pluralist solutions aiming to remedy a Jewish legal
phenomenon. Thus this chapter is meant to equip the readers with the necessary framework, via
historical and legal background, to readily engage with the subsequent analyses, arguments, and

primary research in a meaningful and thorough way.

Jewish Family Law Primer

While this subsection may be dense for those unfamiliar with the evolution of Jewish

family law, for an in-depth understanding of the significance of the issue of get refusal, its

" Divorce Act, R.S.C. 1985, c. 3 (2nd Supp.) sec. 21.1; Family Law Act, R.S.0. 1990, c. F.33 subsections 2(4) to
2(7); NYS, Domestic Relations Law, Section 253 (1-9), 1983; NY'S, Domestic Relations Law, Section 236(B)(5) and
(6)(d), 1992.
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impact on women in contemporary times, and its interplay with legal pluralism in Toronto and
New York, it is imperative to first (briefly) examine the Jewish legal system and its functions, as
they have developed over many centuries. Indeed, for thousands of years Jews have been
adjudicating with their own court system composed of batei din and in accordance with
halakha’®. Halakha means law but its literal translation is ‘the way on which one goes’ and beit
din, is ‘house of law’ or rabbinic court or tribunal, where matters are adjudicated. Halakha is an
entire legal framework that, depending on how observant one is, governs every aspect of one’s
life and behaviour. Halakha is based on the written law of the Bible or Old Testament given by
G-d to Moses on Mount Sinai, and the oral law which was written, developed, and eventually,
compiled and codified, by rabbinical authorities in the Mishna (200 C.E.) and Talmud (400 C.E.-
Talmud Yerushalmi; 500 C.E. Talmud Bavli) . The Code of Jewish Law includes numerous other
sources of halakha which are slightly more contemporary including the Shulkhan Arukh (written
in Tzefat, Israel and published in VVenice in 1500 C.E.) and works by Maimonides (1135 Spain-
1204 Egypt) and which offer interpretation and explanation of the written, Biblical law and oral
law preceding.

The doctrine that was to become the basis for defining ‘church-state’ relations in Jewish
law, outlining the instances in which there was deference to secular law, is dina d 'malkhuta
dina’. The Talmud attributes the principle dina d’malkhuta dina, ‘the law of the land (kingdom)
is the law’ to the Babylonian sage Samuel, of the 3rd century to the Common Era. Even from the

Talmudic era there were debates on how and to what extent this principle should be followed®.

"8 Babylonian Talmud: Tractate Gittin, 88b; Shulkhan Arukh, Hoshen Misphat 26:1; Rabbi Ovadia Yosef, Yabia
Omer 7 Even Ha’ezer 23.

"Babylonian Talmud: Tractate Nedarim 28a; Babylonian Talmud: Tractate Gittin 10b; Babylonian Talmud:
Tractate Baba Kama 113a/b; Babylonian Talmud: Tractate Baba Batra 54b-55a. This concept will be discussed
further in the coming analysis.

8 Talmudic commentators tended to support an ‘ownership theory’ where the Jews recognize the king’s law and the
land as his personal possession. Whereas later, medieval commentators, supported a ‘contractual theory’ where laws
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Questions arose about the principle outside of Israel, in Diaspora, as well as inside Israel, and
questions arose regarding foreign and Jewish kings, among other difficulties. As the principle
developed, and largely until today, it is said to only apply to mamona, or civil and fiscal
matters®. Thus it is only on these matters where the principle can legitimately supersede even
Torah law. The principle does not apply to isura, or forbidden or religious matters so that the
state (secular) laws ought not to be followed in such cases®.

In other words, Jewish law accords halakhic recognition to the validity of enacted laws of
the state jurisdiction as they pertain (primarily) to business, property, and commercial affairs.
While the principle of dina d’'malkhuta dina assigns state law more authority, it forbids Jews
from allowing the state law to supersede the requirements of Jewish ritual law such as Sabbath
and kosher, nor are Jews permitted to follow the principle when the state law imposes on issues
of ‘personal status’ that have to do with the requirements of marriage and divorce®,
Additionally, in order for the principle to have validity in placing secular law above religious law
for its observers, the state law in question must be “non-discriminatory, serve a valid public
purpose, not contravene religious practice, and be the enactment of a legitimate government”84.
Of course, this is how the principle is understood in modernity; it may have had alternative
meanings in the 3" century, for example.

During the history of Jewish dispersion following the Biblical period, the state generally

did not interfere with the observance of the Jewish religion. During the Persian period (roughly

of the ruling king are binding upon subjects of the realm because subjects agree innately to accept the king’s laws.
Mark Washofsky, “Halakhah and Political Theory: A Study in Jewish Legal Response to Modernity,” Modern
Judaism 9, no. 3 (Oct., 1989): 294.
8 Menachem Lorberbaum et al., eds., The Jewish Political Tradition: Volume 1 — Authority (New Haven, CT: Yale
University Press, 2000), 433-434; Gil Graff, Separation of Church and State Dina de-Malkhuta Dina in Jewish Law
812750—1848 (Tuscaloosa, AL: University of Alabama Press, 1985).

Ibid.
® These laws are included in the category of yehareg v’al ya’avor, literally translated as ‘let him be killed rather
than transgress’- or laws
#Teshuvot Beit Yitzchak (Schmelkes), Responsa Yore Deah, vol.2, no.75.
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539 B.C.E-400 B.C.E), the religious authority over the Jews was vested in high priests while in
the Hellenistic period (roughly 322 B.C.E- 1% century B.C.E) the priests largely remained the
spiritual leaders of the Jews. Similarly, when the Romans annexed Judea (1* century B.C.E),
they appointed ‘procurators’, civil authorities, who most often did not interfere with the religious
life of the Jewish people®™. However, after the year 70 when the Second Temple was destroyed,
and particularly after the collapse of the Bar Kochba Revolt in 135, Jews regarded the Romans as
conquerors who ruled by force and not by right. Thus, the principle of Dina d’Malkhuta Dina
was not applicable to the Roman rule. From this time, the application of the principle is
variegated®. Consequently, understanding the principle’s application is exceedingly complex,
especially during the subsequent historical periods.

The practice of self-adjudication has endured - although perhaps slightly differently
among various communities and within certain legal centralist® vacuums - and was originally
established due to Talmudic bans on Jews voluntarily presenting their cases to courts governed
by idolatrous peoples, initially being the courts of Akkum or courts governed by idolatrous
peoples ®. Accordingly, while the state legal centralist adjudication of today, whether in the

United States or Canada, may be just and democratic, and no longer governed by ‘idolatrous

8 |eo Landman, Jewish Law in the Diaspora: Confrontation and Accommodation. (Philadelphia, PA: Shulsinger
Bros., Inc., 1968).

8 |_eo Landman, Jewish Law in the Diaspora, 13.

8 Harry Arthurs, Without the Law: Administrative Justice and Legal Pluralism in Nineteenth Century England
(Toronto, ON: Toronto University Press, 1985).

~ | use the concept of legal centralism as opposed to legal pluralism and in the way Harry Arthurs uses the concept.
He states therein, “legal centralism rests upon the assumption that law lies at the centre of events...and engages the
power and prestige of the state” (which is most often secular).

% Ginnine Fried, “The Collision of Church and State: A Primer to Beth Din Arbitration and the New York Secular
Courts,” Fordham Urban Law Journal 31, no. 2 (2004): 633-655, 635-636.

~ It is important to note here, as Ginnine Fried also makes explicitly clear, that the concept of religious self-
adjudication was by no means unique to Judaism. Early Christians similarly did not permit the use of Roman courts.
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peoples’, interpretation of the Talmud suggests “an obligation to utilize a Jewish forum to
adjudicate disputes still exists”®’.

Furthermore, there are additional halakhic reasons for adjudication in rabbinic courts or
batei din. The concept of chillul Hashem®, which will be addressed at length in chapter six, may
occur when a Jew accuses another Jew in a state, civil court by bringing a dispute between Jews
outside of the Jewish community and within the public eye. The idea is that this unnecessarily
publicizes the wrongdoing, and additionally degrades G-d’s law by exposing a Jew in violation
of it. In order to avoid this, many Jews feel (regardless of their level of observance), Jewish
adjudication is the preferred route for many matters, private law in particular. That said, the
general ban from the state courts is not absolute. The Talmudic ban only prohibits state centralist
courts from being the courts of first resort®*. Moreover, the ban does not apply when a Jew is
summoned to appear in courts or if they appear there because their profession necessitates
them™. In fact despite the bans, at times batei din might encourage, recommend, or give
permission for individuals to go to state courts®. Despite the ambiguity that surrounds the
principle’s application, I include the principle dina d 'malchuta dina here as an introductory
concept signaling an issue at the centre of our analysis- the interactions, and at times the tensions

between Jewish and state law and their courts. Some of these interactions will be further

elaborated in the coming chapters.

8 Ginnine Fried, “The Collision of Church and State,” 636.
% Literally meaning, ‘the desecration of the Name’ and refers to the ‘major sin of denunciation’. This occurs when
one publicly sins, and as a result makes the entire group, their beliefs, their G-d be seen in a negative and often
shameful light.
Z; Babylonian Talmud: Tractate Baba Kama 92b; Shulkhan Arukh, Hoshen Misphat 26:1note 13.

Ibid.
% Babylonian Talmud: Tractate Baba Kama 113, Babylonian Talmud: Tractate Gittin 10; Rambam/Maimonides,
Mishnah Torah: Hilchot Sanhedrin 26:7.
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Jewish Marriage

Jewish marriage is regulated by Jewish law, or halakha; it has a legal framework. Thus
Jewish weddings entail a religious ceremony that has its own set of laws and rituals. Jewish
marriage entails two steps: eirusin or kiddushin commonly translated as engagement or betrothal,
but actually separates or sanctifies the bride and groom for each other alone; and nisuin, the
actual marriage ceremony. In Talmudic times, the two were conducted as separate ceremonies,
often a year apart, but since roughly the 12" century, the two steps are done successively,
beneath the khupa, or marriage canopy®. There are three ways to betroth a woman: 1) through a
financial transaction whereby a man gives a woman money or an object of value, known as kesef,
2) sexual intercourse with the intention that it consummates the marriage®, known as biah, and
3) a document whereby the man states his intention to marry a woman, known as shtar®.
Kiddushin reserves the woman’s sexual (and other) capacities for the husband alone. Although
each betrothal method is initiated by the male, the Talmud specifies that in all cases a woman can
only be betrothed with her consent®’; she has the right to refuse or accept, although a man’s
potential power in marriage is certainly signaled here, at its inception.

A Jewish wedding is sealed with a ketuba, a legal marriage contract, binding the marriage
and ensuring maintenance and protection for the woman in case of mistreatment, neglect, or
refusal of rights, such as the right to adequate sustenance and the right to be sexually satisfied by
her husband®. In fact, over the course of centuries there has been significant development to

halakha whereby the rabbis have attempted to limit the man’s unilateral power in divorce®®

% Likely due to the expense of two ceremonies due the poverty of many Jewish communities.

% The rabbis subsequently forbade betrothing through intercourse, making it a punishable offense.

% Babylonian Talmud: Tractate Kiddushin 1:1.

% Babylonian Talmud: Tractate Kiddushin 2a-b.

% Rambam/Maimonides, Mishnah Torah: Hilchot Ishut 12:6, 8; Shulkhan Arukh, Even Ha’ezer 66:9.

% Norma Baumel Joseph, “Bruker v. Marcovitz: Awarding Damages to Agunot in Canada,” HBI UNTYING THE
KNOTS, April 14, 2008.
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(similar to today’s prenuptial agreements, which will be elaborated below) and instituting the
ketuba is a prime example of this. The ketuba includes a marriage payment guaranteed to the
wife upon divorce or the ‘husband’s demise’*®. A specific amount, 200 zekukim kesef tzaruf,
200 pure silver coins as well as a lien on all the possessions of a husband, even after his death are
guaranteed in the ketuba, similar to a maintenance payment. Effectively these stipulations make
divorce more difficult and unappealing for husbands (which protected the wives for whom

divorce was akin to death in these times)'®*

, and they prevented men from abusing their power to
simply dismiss their wives or not provide for them®%?. Judaism was the first religion to produce a
document (thousands of years ago) that held the woman’s rights in any esteem and it is still used
widely today in the original Aramaic in Orthodox circles and beyond. The rabbis were so intent
on protecting the rights of Jewish women that they prohibited a man to live with his wife for

even one hour without a ketuba®

. To seal the marriage two kosher witnesses or eidim are also
required. There are, as well, many ritual practices which have become normative in Jewish
weddings such as khupa, mentioned above, and breaking a glass to signify the destruction of the

Temple, among others.

1% Stanley R. Brav, “Marriage With a History,” in Marriage and the Jewish Tradition: Toward a Modern
Philosophy of Family Living, ed. Stanley Brav (New York, NY: Hallmark-Hubner Press Inc. 1951), 83-103, 92.

191 Michael Satlow, “Reconsidering the Rabbinic Ketuba Payment By Way of Comparison: Some Greek Families,”
in The Jewish Family in Antiquity, ed. Shaye J.D. Cohen (Atlanta, GA: Scholar’s Press, 1993), 133-154, 134.

192 Of course, the problem emerging today is that women are not seeking to remain in marriages but actually to
terminate marriages halakhically, with a get. This is indicative of stigmas shifting about remaining in abusive
marriages and about divorce or ‘broken homes’ (this echoes Rabbi Aryeh Klapper’s remarks, “The Interplay
Between Social Justice and the Jewish Divorce Process” (presentation at Brandeis University, Waltham, MA,
February 2, 2017).

193 Babylonian Talmud: Tractate Ketubot 57a.
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Michael Satlow, in Reconsidering the Ketuba Payment, takes a look at the ketuba and
makes the claim that the marriage contract was not known in Jewish communities before the 1st-
2nd centuries'®. He states,

Around the time of the first century BCE, because it was easy for the husband to divorce

his wife, Simeon ben Shetakh changed the primary Jewish marriage payment to a

marriage settlement which became known as the rabbinic ‘ketuba’....'*

Studying a series of texts before this era, Satlow concluded that the ketuba was not known in
Jewish communities before this period (Simeon ben Shetakh lived from 120-40 BCE). Although
there had been verbal agreements in use before this time, rabbis determined they no longer
sufficed to adequately protect women. The Talmud in describing the need for a ketuba enactment
uses the phrase shakdu chachamim al takanot bnot yisrael, sages had a sense of urgent concern
regarding legal enactments or amendments for the daughters of Israel, because men were starting
to break their verbal contracts and the rabbis foresaw the possible abuse to the women in
marriage'®. Ben Shetakh found that in the Biblical literature and in literature from the Second
Temple “not a single reference to anything similar to the ketuba payment” existed™"” and
concluded that the institution of the ketuba may likely have been a “rabbinic innovation” of the
time. Yet he also noted that other legal systems of the ancient Near East “required payments very
similar to the ketuba,” citing the Code of Hammurabi and similarities to the Demotic marriage
documents from Egypt'®,

Thus, Simeon ben Shetakh was either a ‘precedent-setting’ rabbinic figure who changed

the nature of marriage with his institution of a settlement known as the ketuba, or the change in

194 Michael Satlow, “Reconsidering the Rabbinic Ketuba Payment™; Also noted by Stanley R. Brav, “Marriage With

a History,” 92.

1% Michael Satlow, The Jewish Family in Antiquity, 134.

1% Babylonian Talmud: Tractate Ketubot 7a.

122 Michael Satlow, The Jewish Family in Antiquity, 136
Ibid.
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the settlement of Jewish marriages emerged out of, or was influenced by the marriage
settlements that were used in the legal traditions of their non-Jewish neighbours. In fact both of
these processes may have been occurring in the Talmudic era. Moreover, remnants of these two
approaches are echoed in the proposed solutions to get refusal emerging in the 21% century such
as a ‘rabbinic reboot’ of the Rackman beit din or the International Beit Din (IBD) which uses
halakhic innovations to ‘solve’ get refusal, and the influence of prenuptial agreements creatively
borrowed from the secular sphere to expressly prevent the Jewish issue of get refusal, both of
which will be explored in greater detail later in this chapter. While it is unclear which factor
more likely led to the evolution of the ketuba payment, it is a significant example indicating the
commensurability and even reciprocal relationship the legal orders shared throughout history
regarding Jewish marriage and divorce, persisting today.

Again, sometime around 960-1028 C.E., we see another example of instituting a new
legal norm impacting marriage which would come to influence other legal systems. Rabbeinu

9

Gershom'® instituted a takana, a new legal precedent or amendment (for what we now

110\which came to be known as the criminalization

understand applies only to Ashkenazic Jews)
of polygamy due to his concern that the phenomenon is making women’s status in marriage too
precarious. Rabbeinu Gershom merely removed the heter, or permission, to marry more than one
wife, rather than technically prohibiting it. Yet because of his widespread influence and

reverence as the leading rabbinic scholar of the time that made this, and other of his decrees, so

powerful, and indeed a lasting precedent impacting Jewish family law. He not only served to

%K nown as ‘light of the exile’, a German Jewish rabbi and scholar.

10stanley R. Brav, “Marriage With a History”, 93; Avraham Grossman, “The Historical Background to the
Ordinances on Family Affairs Attributed to Rabbeinu Gershom Me’Or ha-Golah (‘The Light of the Exile”),” in
Jewish History, Essays in Honour of Chimen Abramsky, ed. A. Rapoport-Albert and S.J. Zipperstein (London, UK:
Halban, 1988), 3-23, at 15.
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protect women through this amendment, but in so doing, he also established a legal precedent

benefiting women from which other legal orders would come to learn.

Jewish Divorce

Jewish divorce law emerges from the Bible, “...he writes her a bill of divorcement, hands
it to her, and sends her away...”"™*. Thus G-d, the religion itself, and the leadership permit
divorce when necessary. However, individuals who were married in accordance with halakha
must obtain a divorce in accordance with halakha, in contemporary times, most-often executed

with the aid of a rabbinical court'*?

. A get is needed to sever or dissolve the institution of
marriage™*and being that a ketuba is a legal marriage contract, the get (since the incorporation of
the ketuba) also serves to legally dissolve it, being a Jewish bill of divorcement. A get is the legal
way of releasing the husband from his ketuba contract and kiddushin entitlements; it is a
contractual release. The get is a written document that must be composed by a sofer (scribe) in
the presence of a beit din (court of Jewish law), after a man has requested that it be written. The
get consists of roughly twelve lines wherein there is no mention of rabbis or G-d and did not
used to require rabbinic supervision as it is not necessarily considered a religious document, but

a legal one™*

. A beit din cannot authorize the writing of a get without the will of the husband or
at a wife’s request alone. Moreover, a civil divorce alone is immaterial if the individual parties

want or choose to remarry within their faith and remain in their communities. A husband

1 Deuteronomy 24:1.

12 1n practice, rabbinic authorities have viewed as binding and requiring a get unions or marriages that came about
differently, or not halakhically/without the components of the halakhic marriage ceremony i.e.: betrothal without
marriage, among other examples.

30riginally called ‘sefer kritut’, Deuteronomy 24:1. «...let him write her a bill of divorcement, and give it in her
hand...”

114 john Syrtash, Religion and Culture in Family Law (Toronto, ON: Butterworths Canada Ltd., 1992), 119.

Some might contend that because halakha, Jewish law, governs everything, everything is thus religious, including a
get. Others might suggest that while there is ritual practice associated with the giving and receiving of the get, the
fact that it is a halakhic, or Jewish legal requirement, does not necessarily in and of itself make it also religious.
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refusing to give a get to his wife, even while divorced under state law, remains married to his
wife under Jewish law.

Further, it is important to note that while other benefits of using batei din include their
speed and cost-effectiveness'*®, particularly as opposed to legal centralist adjudication, according
to (Orthodox) halakha, batei din have exclusive jurisdiction in the divorce process and
consequently in these instances individuals may be compelled to use the batei din for this reason
alone. A beit din is most often composed of three rabbis who sit as dayanim or judges of halakha
along with two qualified eidim or witnesses and one sofer or scribe™®. Parties can bring their
litigation to an existing beit din or alternatively they can create a zabla beit din. Zabla is an
acronym for zeh borer lo echad, which means each party is able to choose one of the dayyanim
from a pool of rabbis with expertise in various fields of Jewish law and then the two together
choose a third to complete the beit din. When using a zabla both parties must agree to be bound
by the decision the beit din reaches. Proceedings have traditionally begun with the signing of an
arbitration agreement by which both parties agree to be bound. Nonetheless, rabbis often turn
proceedings into negotiations leading to a voluntary settlement as opposed to issuing rulings™'’.

In Ontario, this process has been disturbed by the ban on religious arbitration since 2006 (which

115 John Tibor Syrtash, Religion and Culture in Canadian Family Law, 119.

~ In Canada, Syrtash states cost is “minimal” on page 119; and in the United States, Beth Din of America-
www.bethdin.org quotes the standard get rate at $500.

1% 1n Toronto, the Beit Din is administered by Rabbi Ochs; In the United States Rabbi Shlomo Weissmann is the
director of the Beth Din of America out of New York City.

117 john Tibor Syrtash, Religion and Culture in Canadian Family Law, 104.

~ As Syrtash notes, “The reason for this odd intersection of arbitration and mediation lies in the Jewish religious
values which inform the entire process. Litigants are better to reach a ‘guided settlement’ in the shadow of Jewish
law, than to insist on a decision imposed by the court.”
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will be explored in the coming chapters). Despite movements to form alternative and non-
Orthodox courts, the majority of batei din are still Orthodox™®,

Husbands are the ones who must grant a get by physically placing the document in the
wife’s waiting, open hands “according to the laws of Moses and Israel”, the same verse used to
formalize a marriage. Even if the wife is the one who initiates the proceedings; he is the primary
physical actor. The get must be given of his free will and must be accepted of her free will; he
cannot be compelled to execute a divorce™® and reciprocally, (since the medieval period as | note
below,) she cannot be compelled to accept one. Judaism permits one or both parties to be absent
from the proceedings, appointing a representative, or shaliakh in their place. However, a get that
is coerced or which is given or accepted under duress is invalid, known as a get meuseh or forced
or tainted get. Mutual consent is the preferred method of dissolving a marriage, and is the most
common since rabbinic law established that there need be no grounds for divorce other than
mutual consent (another move on behalf of rabbis to aide women). In instances of mutual
consent, divorce is simple and fast'?°. The divorced man may remarry immediately (although if
he is a cohen, a descendant of the priestly class he cannot marry a divorcée) while the divorced
woman must wait 90 days to ensure she is not pregnant (and cannot marry a cohen).

Historically in Judaism, in order to protect the status of women in divorce, another
significant precedent emerged from Rabbeinu Gershom in the medieval period (the first of which
was noted above). Rabbenu Gershom’s takana, or precedent, sometime around 960-1028 B.C.E.,
prohibited a Jewish (Ashkenazi) husband from divorcing a wife against her will, ensuring

marriage and divorce are contractual, and necessitating the consent of both parties, unlike in

8 Ginnine Fried, “The Collision of Church and State” and John Tibor Syrtash, Religion and Culture in Canadian
Family Law, chapter 2, chapter 3 at pages 114, 117; Steve Lipman, “Alternative Beit Din Gaining Some Traction,”
The Jewish Week, July 20, 2007.

119 Babylonian Talmud: Tractate Yevamot 112b.

120 No-fault divorce has been available to Jews long before it has been in most secular, ‘modern” states.
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neighbouring regions and cultures, particularly those practicing Islam, where some types of

divorce are unilateral until today**

(and which had previously also been the case permitted under
biblical law).

Thus, at first glance, it might seem as though a husband’s and wife’s positions are
equivalent. This process has the guise of equality, addressing key components of marriage that
had previously been unequal. However, in practice, the position of the husband and wife are
different in a crucial way. That a husband must first physically drop the get document into a
wife’s waiting hand gives him, and indeed all men, the absolute right in divorce. Although a wife
must also accept the divorce, a significant equalizing force, the initial step, and thus the power to
potentially take advantage of the legal structure, is literally in the hands of men. Moreover, “the
necessity for the man’s consent to give the get, the Jewish writ of divorce, is biblically ordained,
d'oraita, while the woman’s consent is necessary by rabbinic decree, d'rabbanan®?. This

1”123

difference facilitates resolving of the situation when a man is a victim of get refusa more

easily, while a woman remains without the same opportunity for dissolution'?*. This has led to a

phenomenon whereby women (disproportionately*®

) become agunot or “chained women” or
more accurately, mesuravot get, women refused a get. Instances of siruv get occur principally

due to the husband’s refusal of issuance deemed as the absence of his free will. The husband

121 Avraham Grossman, Pious and Rebellious: Jewish Women in Medieval Europe (Waltham, MA: Brandeis
University Press, 2004), 77, 252.

122 Biblically ordained implies that the command was given by G-d, and recorded in the Torah and therefore has
more weight or authority, whereas, rabbinically ordained, implies that the command was added years later, by
rabbinic authorities, in order to clarify and hone. Rabbinical laws are considered to be as binding as Torah laws, but
there are differences in the way we apply laws that are from the Torah and laws that are from the rabbis. For
example: d'oraita takes precedence over d'rabbanan.

123 Rachel Levmore, “A Coalition to Solve the Agunah Problem,” Jerusalem Post, February 23, 2013,
http://www.jpost.com/Opinion/Op-Ed-Contributors/A-coalition-to-solve-the-agunah-problem.

124 This is known as heter mea rabbanim or permission by one hundred rabbis domiciled in at least three different
jurisdictions to allow the husband to remarry without the wife’s acceptance of the get in particular situations
warranting an exemption.

125 The term can be applied to men, agunim or agun is the singular. This disproportionality will be elaborated later in
the analysis.
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cannot be compelled to execute a divorce as it is believed to be coerced or under duress, and thus
becomes nullified. It is at this point, where a spouse refuses to cooperate, when Jewish divorce

becomes difficult and messy.

Get Refusal

Iggun in Hebrew literally means an anchor so an aguna is a woman who is chained,
bound, or anchored to her marriage; agunot is the plural*?®. Generally, there are three instances
when a woman might become an aguna. However, it has become an umbrella term including
various reasons historically and geographically sensitive. The first and historically most common
reason is that a woman’s husband goes missing or deserts her (literally, or is kidnapped as is

th127
1

common with Israeli soldiers, or due to other tragedies like September 1 , or the death camps

of Nazi Germany'?®

). The whereabouts of the husband are unknown and hence he is unable to
grant his wife a get and she remains trapped in the marriage, or his death was not witnessed and
hence a wife cannot be deemed a widow. Historically, the conversion of the husband to another
religion may have made him unable to issue a get and thus also made the wife an aguna. Second,
a woman’s husband may be mentally ill and incapable of issuing a get, and third, and relevant to

us, is when the whereabouts of the husband are known, he is psychologically capable of issuing

a get and yet the husband simply refuses to grant the get. In this case, she is more accurately

126 Term means anchored, tied, or slowed down from remarrying. First found in verb form in Book of Ruth 1: 11-13;
Babylonian Talmud: Tractate Baba Kama, 80a; Rashi; Babylonian Talmud: Tractate Baba Batra, 73a.

127 Rabbi Dr. Michael J. Broyde, Contending with Catastrophe: Jewish Perspectives on September 11 (New York,
NY: K'hal Publishing: 2011); Rabbi Chaim Jachter, “The Beth Din of America’s Handling of the World Trade
Center Agunot — Part One: Methodology of Agunah Crisis Management,” http://koltorah.org/ravj/Agunot%201.htm;
Leora Nathan, “Preventing an Agunah Crisis in the Wake of the World Trade Center Disaster by Establishing Death
Through Various Forms of Evidence,” Alberta Law Review 40, (2002-2003): 895-916.

128 Rabbi Moshe Feinstein, Igrot Moshe, Even Ha’ezer 4:107. The Rabbinic Rulings of Rav Moshe Feinstein
(discussing the case of “water without end” applying it to husbands who were not found in the Holocaust).
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known as a mesurevet get, literally meaning ‘one who is refused a get” and the refusing husband
is recalcitrant and labelled a sarvan, or refuser.

To clarify, the get terminates the husband’s obligation to provide sustenance as per the
ketuba, and nullifies his kiddushin entitlements from her (including her sexual capacity,)
allowing her to move on with her life freely. Notwithstanding Rabbeinu Gershom’s takana, or
precedent banning polygamy, marriage requires a woman’s sexual fidelity to her husband, but
not the reciprocal. So that even if he cannot take a second wife while married, he is not deemed
an adulterer if he has relations with another woman*?°. Hence get refusal has a disproportionate
impact on women’s lives (in a way that is unequal to men). She remains bound literally,
figuratively and sexually without a get. Consequently, it is predominantly husbands who trap

their wives without issuing gets (rather than the reverse)'*°

making it “primarily a disability
women face”*3!. Most often get extortion exists as well, where women are compelled to forgo
financial payments, custody or access in exchange for a get because their hushands are using the
religious divorce as leverage to exact greater rewards in civil court, understanding that the get as
a legitimate bargaining chip.

In instances where a spouse (the husband more commonly) refuses to appear at the beit
din in order to begin the divorce process, there is a protocol batei din follow (although the
workings of each beit din differ slightly according to the nuances of the community and the

rabbis who serves as dayanim, or judges)™*. Initially the beit din will call or send a hazmana, a

letter or summons, via certified and regular mail asking the reluctant spouse to contact the beit

129 And that designation has consequences in the halakhic system.

30| have had no first-hand examples or interactions of men refused a get in my research in Toronto and New York,
since 2009. ORA has said they have seen a couple of cases in New York amongst their 285+ cases to date. Private
conversations with Rabbi Jeremy Stern.

131 Rabbi Irving A. Breitowitz, Lunch Talk (Linden and Associates, Toronto, ON, February, 23" 2015).

132 Based on primary research, the Toronto Beit Din does not follow such protocol. They do not issue summons to
appear, nor do they issue orders of contempt on the matter of get refusal. This will be elaborated at length in later
chapters and in the narratives of women.
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din for an appointment within fourteen days. Should there be no response, the beit din will send a
second hazmana and if necessary a third hazmana as well. After three summonses have been
issued without appropriate response from the reluctant spouse, the beit din will issue a hatra’at
seruv, a letter of warning of the forthcoming issuance of a contempt order. If a satisfactory
response is still not received from the spouse, the beit din may issue a seruv, a contempt order,
that declares the spouse to be (officially) ‘recalcitrant’ and subject to public ostracism and
condemnation, calling upon the community to take appropriate action'®. This is noteworthy as
well because women may only get the legal designation of becoming an ‘aguna’ after a specific
period of time wherein she is refused a get (ranging from nine months to two years, depending
on the stringency of the particular beit din) and during which time a beit din must issue
hazmanot, and ultimately a seruv. Without the seruv, a woman is does not legally ‘merit’ the
aguna designation. An essential caveat however is that while the recalcitrant may be ‘subject’ to
sanctions due to his contempt, they are not necessarily arranged by the beit din and they are not
employed in sanctioning all recalcitrants. The sanctions are largely case and community
specific.’* Kherem and modern-day versions of this traditional tool, such as ‘e-shaming’, will be
explored at length in chapter six. **

According to halakha, unless a husband freely gives a get and a wife freely accepts it, the
couple is not divorced and neither party is free to re-marry. A woman who does not receive a get

is deemed to be an adulteress if she cohabits with another man, being that she is still married to

133 Beth Din of America webpage — www.bethdin.org/docs/FAQ_d.pdf.

Kherem, or ostracism, shunning, or excommunication, has been used as a tool by Jewish communities since the
Talmudic times, for a variety of offences, historically and socially relevant.

134 Beth Din of America - http://www.bethdin.org/docs/FAQ_d.pdf.

135 Again, per note 132, the primary research illustrates that the Toronto Beit Din does not follow typical beit din
protocol. Being that they do not issue hazmanot or seruvim, they also do not put men in kherem.
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someone else according to Jewish law**®. Indeed, she can not engage in any form of sexual
relationship without committing adultery. Of greater concern however is that any child born from
her subsequent union then bears the burden of her decision halakhically, as well as in the form of
a social stigma. Any children she has from her subsequent marriage are considered mamzerim;
they are considered to be illegitimate offspring, a status which bears severe consequences.
Mamzer is the singular of mamzerim, meaning illegitimate in Hebrew. The reason this status is
so significant and detrimental is because there is no remedy to reverse this status. Furthermore,
mamzerim and their progeny are restricted as to whom they can marry. A mamzer can only marry
another mamzer, not any another Jew, and this status is checked and even researched, often by a
rabbi before a marriage. As well, this status lasts for ten generations and affects certain rights in
Israel, “no mamzer shall enter the assembly of the Lord; even to the tenth generation, none of his
descendants shall enter the assembly of the Lord”**’. Some authorities even interpret that ten
generations implies that offspring are deemed mamzerim until the end of time. This issue is all
the more salient in Israel where only Orthodox marriages are recognized as legal for Jews under
state law. It does make sense then, that some women, in order to unlock the chains of aginut and
move forward with their lives, will yield to extortionate demands and pay huge sums of money
to their husbands in order to procure a get. The get is “critical, not only to one’s spiritual and
social future, but also to one’s children and grandchildren and generations to come™*®, This
explains the enduring entanglement of legal systems coupled with the enduring desire for the get.
In contrast though, the husband, while remaining married to his wife according to Jewish

law, is able to cohabit and have sexual relationships even to the point of having children without

138 Although, and as | elaborated above, the reverse is not true; if a man whose wife has not accepted the get engages
in a new relationship or cohabits with another woman, that is not technically considered adultery, though there are
ethical and communal considerations.

37 Deuteronomy 23:3; Mishna: Nashim: Yevamot 8:3; Mishna: Nashim: Kiddushin 3:12.

138 John Syrtash, Religion and Culture in Canadian Family Law, 116.
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the same stigma and/or halakhic ramifications of mamzerut on his subsequent children. This
would be the same case if there was a reversal, where a wife would not voluntarily accept the
divorce, thereby trapping her husband and making him an ‘agun’. The asymmetry is clear. He
can move on with fewer religious and social barriers, she cannot. Clearly, this disparity places an
undue burden on women, without being onerous on men in the same gravity. This asymmetry in
Jewish divorce law has created tragic consequences for women whose husbands refuse to grant
them a get (and despite some attempts by rabbis to remedy the asymmetry, as | elaborate below).

Husbands who refuse to grant their wives a get are known as recalcitrant husbands, or
sarvanim, refusers, (sarvan is the singular) and most frequently, when women are faced with
recalcitrant husbands they are “forced to relinquish various financial or custodial rights as the
price for obtaining a get”**. Men are deemed to be ‘recalcitrant’” when they “use power to

”140; II’I

withhold a get as a bargaining chip in negotiations over property, money, or child custody
other words, when they attempt to extort the get. Outside of Israel, where religious law does not
have the state backing it, there are greater challenges regarding the handling of recalcitrant
husbands and discussions regarding the actions or inactions of the New York and Toronto batei
din will follow throughout to some extent, and will be developed further in chapter seven.
Rabbinic law does permit some sanctions designed to induce the husband to execute a divorce
and protect women although the sanctions must not be so severe as to constitute an overpowering
of the husband’s will. The Talmud states that, “in order to prevent the woman from becoming

59141

and aguna, the rabbis were lenient”~"" and Talmudic commentator, Rabbi Asher ben Yechiel

(1250-1327) goes even further stating, “One must investigate all possible avenues in order to

139 Suzanne Last Stone, “The Intervention of American Law in Jewish Divorce: A Pluralist Analysis,” Israel Law
Review 34, no. 2 (2000): 170-210, 171. Interview with women and lawyers confirmed this; see firsthand narratives
in chapter five and throughout.

"% |bid, 175.

141 Babylonian Talmud: Tractate Yevamot 99a.
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release and aguna™*. In fact, the Mishna set out grounds for which a husband could be
compelled to grant a get, even physically “forced”, and upon which Rambam (Maimonidies,
1135-1204) famously commented*®. “Kofin oto ad she-yomar rotzeh ani” refers to whipping the
recalcitrant husband until he says “I want to [give a get]”, also known as compelling a husband
to want to give a get, or to recognize that giving a get and ‘doing the right thing’ was in fact deep
down, what the husband had always wanted and intended to do before his evil impulse took
over***. This was not viewed by rabbis as coercion since the physical acts were simply to reveal
the latent positive impulse. Rabbis were often creative and open in their interpretation of
halakha and attempted to protect women from becoming agunot and from otherwise having
inferior positions or lack of safety in marriage and divorce.

Historically, in Judaism, in order to protect that status of women in divorce, precedents
emerged from rabbis’ decrees. From the “twelfth century onward, the view of Rabbeinu Tam
(another famous medieval rabbinic figure, 1100-1171,) who was against forced divorce, emerged
in contradiction to Rambam’s approach: a court could apply pressure upon a husband, but not
actually compel a divorce”*°. This was meant initially simply to discourage divorce altogether,
because he felt divorce was becoming too frequent, to the detriment of women who were left
bereft. However, this decree has had significant and long-standing effects on the aguna issue
until present day. Rabbeinu Tam felt very strongly that the get procured by coercion is improper
and places in doubt the very validity of the document™*. Furthermore, Rabbeinu Tam also felt

that those rabbis who supported compelling a divorce, including Rambam (discussed above),

142 Responsa Rabbi Asher ben Yechiel 51:2.

143 Mishna: Nashim: Ketubot 7:10; Rambam/Maimonidies, Mishnah Torah: Hilchot Ishut 14:8;
Rambam/Maimonidies, Mishnah Torah: Hilchot Gerushin 2:20.

144 Babylonian Talmud: Tractate Yevamot 106a; Babylonian Talmud: Tractate Erchim 5:21a.

%8| ois C. Dubin, “Jewish Women, Marriage Law, and Emancipation: The Civil Divorce of Rachele Morschene in
Late Eighteenth-Century Trieste,” in Acculturation and its Discontents: The Italian Jewish Experience Between
Exclusion and Inclusion, ed. David N. Myers et. al. (Toronto, ON: University of Toronto Press, 2008), 123.

146 Avraham Grossman, Pious and Rebellious (Waltham, MA: Brandeis University Press, 2004), 243.
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erred in their decision to permit coercion on the matter of divorce (particularly due to the
illegitimacy of children produced subsequent to said coerced divorces). Thus, although the some
rabbis dating back to Mishnaic times through Rambam, intended for the torture to merely reveal
the husband’s true desire to issue a get to his wife, subsequent rulings of other rabbis such as
Rabbeinu Tam, forbade such torture because of concerns that such a get could be viewed as a get
me 'useh — a forced or coerced get, and therefore a halakhically invalid divorce. Thus, an edict
soon followed, limiting the Mishnaic law and virtually nullifying this rabbinic legal innovation.
While Rabbeinu Tam’s decree may have left women in a less powerful position with regard to
divorce, particularly in light of get refusal (indeed even until present day), Jewish women did
maintain protection from one of the other key decrees around the same era which came from
Rabbeinu Gershom, discussed above and indeed, there are some modern-day techniques that are
used to help convince recalcitrant husbands to grant gets.

In Israel today there are some siruv get cases before the rabbinic court where there is
power to invoke sanctions such as jail, revoking passports and driver’s licenses, and removing

147 of recalcitrant husbands. In a directive on November 15" 2016, the state

job certifications
prosecutor authorized criminal charges against husbands refusing a get once the Israeli
Rabbinical Court orders a get to be given which could bring a man to trial for “ignoring a legal
order, under section 287 of the penal code™'*®. Criminalizing divorce refusal itself, as opposed to
imposing sanctions, means that the husband can be jailed even if he subsequently agrees to grant

the divorce. These intersections of Jewish and state, civil laws are possible because the rabbinic

court rulings on the matter of get refusal are fully backed by the civil powers of the state. Most

47 Mekudeshet /Sentenced to Marriage, DVD, Directed by Anat Zuria, New York, NY: Women Make Movies,
2004. Hebrew with English subtitles.

148«Israeli Men Could be Jailed for Refusing Divorce,” Times of Israel, November 15, 2016,
http://www.timesofisrael.com/israeli-men-who-refuse-divorce-could-face-jail/
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recently there have also been cases where Israeli courts have forced the get refuser’s family to
pay support when the refuser absconded™*® and in March 2016, for the first time in history an
Israeli rabbinical court in Tel-Aviv sentenced a man (who happens to be a “Jewish-American

%0 The court discovered that the

tycoon”) to prison because his son will not grant his wife a get
son, at the encouragement of his father, was refusing a get to his wife even though he had
abandoned his wife and kids ten years prior when she suffered a stroke and was disabled. “When
the husband’s parents visited from the United States the Tel-Aviv Rabbinic Court summoned his
parents to testify and even issued a restraining order preventing them from leaving the country
until they do so, itself an unprecedented decision™**" . The wealthy parents attempted to put
much pressure on the courts in an attempt to obstruct justice and consequently the Tel Aviv
Rabbinical Court decided to jail the husband’s father;

expressing the deep and unequivocal obligation of the rabbinical courts to help agunot

and prevent refusals to divorce...the court appropriately used the halakhic and legal

means at its disposal in order to expose the support that the recalcitrant husband’s

parents- illegally- give him, and so it took the appropriate action against the

accomplices...This is an important message to women.. The court works to implement

rulings and to find a true solution to recalcitrant husbands>?.

Furthermore, in February 2016 another precedent-setting decree was established by the Beit Din
of the Rabbanut Ha Rashit (the central beit din) of Israel, headed by Chief Rabbi, Dovid Lau,
asserting for the first time, “In a ground breaking decision, that it is not permitted to make any

conditions or combine the giving of the get to the division of property. Only after the get is given

149 Shoshana Miskin, “Grandfather to Pay Child Support After Father Fled to Uman,” Arutz Sheva, May 9, 2016,
http://www.israelnationalnews.com/News/News.aspx/211990
150 Shlomo Piotrokovsky, “Unprecedented: Father Jailed for Son Refusing to Divorce Wife,” Arutz Sheva, March 14,
2016, http://www.israelnationalnews.com/News/News.aspx/209387
151 |

Ibid.
152 |bid.
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may division of property take place”**®. This powerful halakhic statement by leading rabbinic
judges continues the historical tradition of rabbinic rulings with the intent to mediate the
asymmetries innate to the Jewish divorce laws and is thus also a significant step in empowering
women and preventing men from using the get as a tool for extortionate abuse by separating the

assets from the get'>*

. Consequently, while siruv get in Israel is complex, and beyond the scope
of this study, it is notable that there are current examples of rabbinic innovations attempting to
give women more protection and power while simultaneously discouraging abusive men from
using the get as a weapon, preserving the long-standing tradition™®”.

However, to women outside of Israel, harmful “repercussions are exacerbated in the
modern West by the loss of Jewish juridical autonomy...Juridical autonomy-at least in theory-
provides a mechanism for alleviating (although not eliminating) imbalances in Jewish divorce
law”**®, However, outside of Israel, in the United States and Canada, rabbinic courts have no
authority to revoke licenses, passports, or to jail recalcitrants as a means to help convince
husbands to grant gets in line with the harkhakot of Rabbenu Tam, or the distancing from the
permitted use of force by Rambam/Maimonides, which was outlawed by Rabbi Tam. In fact, in
one extreme example in New York, a team of rabbis, led by rabbi Mendel Epstein, who often

advocated for women’s rights in divorce (despite charging them a fee for services executed in

exacting a get), were recently arrested in a costly FBI sting operation while attempting to aid

153 Allison Josephs, “Groundbreaking Ruling For Jewish Divorce Out of Israel,” Jew in the City Blog, February 11,
20186, http://jewinthecity.com/2016/02/groundbreaking-ruling-for-jewish-divorces-out-of-top-jewish-court-in-
israel/#ixzz3zv8F2Bh2

> While some might ask, why go to such lengths to ‘mediate the asymmetries’ rather than simply changing the
halakha or Jewish law altogether, | want to make clear that those who concern themselves with halakha understand
that changing the law is not viable being that it is bound by strong Biblical precedent. (I discuss feminist elements of
choice, or in this case choice to be religious or bound by halakha, in the coming chapters).

155 | recognize that this line of reasoning may be understood as my suggesting that women in Israel may be better
served when there is no separation of religion and civil law. Perhaps. However | caution that this type of conclusion
regarding the Israeli context is beyond the scope of this study.

156 Suzanne Last Stone, “The Intervention of American Law in Jewish Divorce”, 175.
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women in need of a get™”’

. Desperate women refused a get, who felt they had no alternatives
means by which to secure a get, and with nowhere left to turn, would seek out Epstein to help
convince their unwilling spouses to give gets. On occasion Epstein and his team (described by a
sensationalized story in Gentlemen’s Quarterly as “uncivilized and barbaric vigilantes” and
“violent crime gangs”) would even track down men who disappeared to remote villages in South
America and at times would go so far as to employ cattle prods in order to aid in the

‘convincing’ of husbands to grant their wives gittin'*®

. While it is true that at times Epstein
charged women tens of thousand dollars for his services (between $10,000-60,000) , which
included mild convincing, threats, and occasionally physical harm as well, I should note that two
women | interviewed were adamant that Epstein was a hero and in fact only charged for his
services when women had the means to pay. But, because of the separation between church and
state, and during what would be their final attempt to help an aguna:
The FBI set out to lure rabbis who would actively-perhaps over-zealously- try to have a
recalcitrant husband (who in this case did not exist) authorize the writing and delivery of
a get to a weeping aguna (who, in this case, was in reality and FBI agent). The agent’s
acting talent persuaded the trusting rabbis that she was authentic, particularly because she
brandished a forged, but legitimate looking ketuba and a seruv signed by the presiding
dayan of the Beth Din of America, which the FBI fraudulently secured™®.
As a result of the FBI sting, the rabbis were eventually sentenced to terms ranging from three to
ten years despite the fact that the FBI agents fraudulently obtained rabbinic court documents

(hazmanot and seruvim) in attempting to also catch the Beth Din of America and ORA in

wrongdoing. Furthermore the defense was not permitted to present any evidence of religious

157 Ken Serrano, “Rabbis in Divorce-Gang Sting Could be Out on Bail Soon,” USA Today, October 16, 2013,
www.usatoday.com/story/news/nation/2013/10/16/rabbis-fbi-divorce-sting-hearing/2996211/; Laurel Babcock and
Bruce Golding, “New Accusers in Rabbi ‘Torture” Ring,” New York Post, October 17, 2013,
http://nypost.com/2013/10/17/new-accusers-in-rabbi-torture-ring/; “Mendel Epstein and Martin Wolmark ‘Plotted to
Torture Husband’,” October 10, 2013, www.bbc.co.uk/news/world-us-canada-24485128; Matthew Shaer, “The
Orthodox Hit Squad”, Gentleman’s Quarterly, September 2014, www.gg.com/news-
Pscglitics/newsmakers/201409/epstein—Orthodox—hit-squad?printable:true.

Ibid.
159 Nathan Lewin, “‘Gotcha’: The Misguided FBI Agunah ‘Sting’,” Jewish Press, January 6, 2016.
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motivation and intent, which would have indicated that husbands often agree to issue a get with
the fear of immanent physical harm. Rabbis did not intend to actually harm the (fictional)
husband, and the motivation for their behaviour was to protect women, performing a mitzvah (a

good deed done from religious duty) in helping to free an aguna'®

. As opposed to the state
outside of Israel enabling religious courts to use mild-mannered pressure tactics (though this is
an extreme case), state regulation works against the rabbinic courts (and thus by default against
women refused a get). Women, having nowhere else to turn, enable and support a market for
rabbis (or vigilantes) such as Mendel Epstein supplying get-getting services. Although this is a
radical example, and physical violence is never condoned or encouraged, it does speak to the
persisting gap between the state and religious legal norms and the lengths women will go to in
order to achieve a get rather than an alternative remedy.

Outside of Israel, although there are some ways in which men can be pressured, there is
no state law backing the rabbinical courts as in Israel. Moreover, we can imagine how
insignificant ostracism or banishment from a community is in these digital times and with our
work lives very rarely intersecting with our home or religious lives, and with the ease of
movement in the era of globalization. Ostracism and social pressure, based on the harkhakot of
Rabbenu Tam, creates a way to compel a husband to grant a get, removing the physical
element'®®. These include primarily ostracism and banishment from synagogues and/or prayer
services which prevent the recalcitrant spouse from saying kaddish and from getting aliyot
la’Torah - a required prayer for the deceased, and an honourary prayer on the anniversary of the
death of a relative or one’s bar mitzvah, respectively. Additionally, other sanctions outside of

Israel may include picketing in front of the recalcitrant husband’s place of work and residence, as

160 H
Ibid.
11 Responsa Rabbeinu Tam, Sefer HaYashar, 24; Shulkhan Arukh, Even Ha’ezer 154:21.
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well as those of family members, as well as picketing in front of any other communal
organization or individual not supporting the ostracism or banishment. In some cases there may
be flyers posted around the city in which the recalcitrant spouse lives and works, in one case
there were even subway ads with the recalcitrant’s image®®%. The Jewish Press, a well-known and
widely read American publication prints the names of some recalcitrant spouses in each
publication - a phenomenon that is slowly spreading throughout Jewish communities worldwide,
although it has not yet reached Toronto. Discussions around these phenomena are elaborated at
length in chapter six. Encouraging the recalcitrant husband to grant the divorce using such
mechanisms is complex and multi-faceted as the narratives will show. Briefly, in instances where
there are children of the couple living in the same city as the recalcitrant, or in cases where the
wife has been abused, and in some cities like Toronto, where there are no organizations that will
arrange for continuous picketing, mesuravot get may actually oppose or reject the option of
publicly sanctioning or may be unable to employ the few sanctions to which they have access
outside of Israel simply because the city in which they reside is not equipped or willing to enable
them™®.

Before moving on to explore proposed remedies to the phenomenon of get refusal within
the realms of Jewish law and state law, there are three additional points | want to emphasize.

In the vast majority of divorce cases, the legal asymmetry that exists within the halakha
of divorce is simply a processual and banal legal step, and most women going through divorce
are granted a get (despite the inherent asymmetry); there is no get refusal. Consequently, and
notwithstanding the abuse that individual men might perpetrate taking advantage of the halakhic

asymmetry, all rabbis, individual men, and particularly all of Orthodox Judaism and Halakha

192 A billboard was used in the DC Metro to pressure Aharon Friedman to give Tamar Friedman a get in 2012, after
6 years of get refusal. See page 297.
163 As my primary interviews have shown.
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must not be branded as misogynist, discriminatory or segregationist, as some critics have
claimed'®. In fact, although mesuravot get are at the mercy of their recalcitrant husbands who
hold the absolute right in divorce'®, many interviewed revealed that women refused a get
themselves oppose such characterizations. The women themselves felt strongly that
overstatements and inaccurate generalizations are offensive despite the actions of individual
recalcitrant men, rabbis, batei din, and communities who do support a husband’s get refusal (and
thus his domestic abuse). Interviews with women refused a get have illustrated that women
overwhelmingly believe that Judaism and halakha in and of themselves are not ‘bad’, but there
are Jewish men who do bad things in the name of religion*®. These perspectives will be
elaborated in chapters throughout the exploration.

Moreover, the get itself consists of roughly twelve lines wherein there is no mention of
rabbis or G-d and the writing and granting of the get did not use to require rabbinic
supervision'®’. It was simply a legal exchange. Thus, it is noteworthy that the issue is with

interpretation or manipulation of Jewish law, not with Jewish law, Judaism, or Jewish faith (in

164 | am engaging in this paper implicitly with the threads of three scholarly discourses:

a) Wherein some feminist theologians say that any patriarchy in Christianity or Western culture is a legacy of
Judaism. Judith Plaskow and Susannah Heschel have written on the anti-Judaic thrust. Judith Plaskow, “Blaming the
Jews for the Birth of Patriarchy,” in Nice Jewish Girls, ed., Evelyn T. Beck (Watertown, MA: Persephone, 1982),
250-254; Susannah Heschel, “Anti-Judaism in Christian Feminist Theology,” Tikkun 5, no. 3 (1990), 25-28, 95-97.
b) Wherein some Jewish feminists argue that Jewish marriage (and hence divorce) is inherently anti-woman,
relegating women to the position of chattel, for example Rachel Adler. Rachel Adler, Engendering Judaism: An
Inclusive Theology and Ethics (Boston, MA: Beacon Press, 1999).

¢) Wherein some argue that Judaism or Jewish marriage is not systematically anti-woman. Among others, Judith
Hauptman and Avraham Grossman have written on this. Judith Hauptman, Rereading the Rabbis: A Woman'’s Voice
(Boulder, CO: Westview Press, 1998); Avraham Grossman, Pious and Rebellious: Jewish Women in Medieval
Europe (Waltham, MA: Brandeis University Press, 2004).

~ In the context of our particular case study, on get refusal, these critiques have been made to some degree by Susan
M. Weiss and Netty C. Gross-Horowitz, Marriage and Divorce in the Jewish State: Israel's Civil War (Waltham,
MA: Brandeis University Press, 2012).

185 Blu Greenberg, “Where There is a Rabbinic Will, There is a Halakhic Way: A Defense and Critique”
(presentation at the Twelfth Annual Caroline and Joseph S. Gruss Lecture at New York University School of Law,
New York, NY, October 21, 2013).

186 Men of all religions have historically used this approach, doing something ‘bad’ and even contrary to the
principles of their own religions and/or contrary to equality in democracy, in the name of religion. Scholars of
Religion and domestic violence pick up on this trend, see chapter 6 for further discussion.

187 John Syrtash, Religion and Culture in Family Law (Toronto, ON: Butterworths Canada Ltd., 1992), 119.
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G-d) writ large. Thus, get refusal may affect Jewish women (and men) of various and all

observance levels, not only Ultra or Modern Orthodox'®®

. To be clear, my discussion is situated
within the religious spectrum of Judaism pertaining predominantly to the Orthodox and
Conservative. There are however, a range of Jewish denominations and practices. The
Conservative movement has its own set of responsa on divorce, its own batei din and poskim, or
rabbinical arbiters, some of whom are women (which is not yet true of Orthodox Judaism).
Reform Judaism has its own practices and ideas about what constitutes a religiously binding or
sanctioned marriage and divorce. For example, Reform responses believe a civil divorce suffices
to undo a religious marriage’®. That said, the vital point to elucidate is that many Jewish women
who do not self-define as Orthodox (or even observant in any capacity, falling within any
denomination) may well want, or feel they are owed as a right, an Orthodox get and wish to

satisfy Orthodox halakhic requirements'™

and as such, siruv get definitively has an inter-
denominational impact.
To be clear, that while not all Jews feel these religious divorce proceedings are necessary, a

significant number do, no matter to which sector of Judaism they adhere, as women have

illustrated and as will be demonstrated throughout the women’s narratives in this study.

1% This is confirmed by my interviews with participants in Toronto and participants from New York referred to me
by ORA, Organization for the Resolution of Agunot, a non-profit organization that advocates for the unconditional
giving of the get. They have helped hundreds of women, have approximately 70 active cases at any time, and have a
constant list of women wait-listed.

a) Often, (Conservative and Orthodox) women who have been mesuravot get find their belief in G-d and faith in
Judaism is strengthened during their plight (despite the length of refusal). They would often refuse to blame
individual rabbis or batei din and insist the blame should be on the individual recalcitrant husband and his defenders.
Often too, they agreed that it is the recalcitrant husband or ‘rabbinic will” and interpretation that were the foes, not
the halakha or religion itself.

b) Women self-identified with all types of denominations, including non-denominational and/or unaffiliated yet
were still impacted by get refusal, some of whom insisted it is their “right” to receive their get despite the assortment
of alternative remedies available to them which are embraced by the batei din and rabbinates that are non-Orthodox,
including but not limited to hafka ot, or annulments.

169 1n 1869 the Reform movement voted to accept civil divorce alone as dissolving a marriage, though many reform
rabbis still encourage a ritual ceremony for spiritual closure.

170 As my primary interviews show and is elaborated later in this study (and to a lesser degree “Sounds of Silence: A
Socio-Legal Exploration of Siruv Get and Iggun in Toronto” (Major Research Paper, York University, 2009).
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Contextualizing Proposed and Contemporary Remedies

I would like to shift to introduce and contextualize the proposed and contemporary
remedies to the phenomenon of get refusal within the realms of Jewish law and state law. First |
will review the Jewish law remedies including the entrenched and customary, and then those
which had fallen into disuse but which are attempting to be revived by the International Beit din
(1IBD). I will then review the state/civil law remedies, which were amendments to existing state
laws. These legal pluralist efforts attempting to remedy get refusal are at the intersection of dual
legal systems empowered by the superior authority of the state. Subsequently, I will assess the
movement toward prenuptial agreements as the best inoculation against get refusal. Each of these
proposed remedies has its supporters and detractors, its benefits and its detriments. To date, no
infallible remedy exists and no consensus as to which remedies are ideal and effective has been

achieved.

Jewish Law Remedies

The remedies that are incorporated into halakha are hazmanot, seruvim, and kherem
(explained above, and kherem elaborated at length in chapter six). These tools are built in to the
structure of divorce law in Judaism and are meant to deter and dissuade men from abusing the
imbalance in the law itself. The threat of an order of contempt or seruv combined with the
impending public shaming (rallying, picketing, etcetera) that follows with kherem was thought to
be enough to discourage men from abusing their power. Today, kherem has taken on a modern

5171

reincarnation in ‘E-shaming’™'", using social media and globalization which serves as a powerful

171 E_shaming has never been used in the context of get refusal, or agunot, though it has been employed in other
contexts, such as shaming criminals, particularly those who have committed crimes against women and children. In
this context | am defining e-shaming as the interaction between get refusal and technology wherein the use of
technology helps to remedy instances of get refusal by shaming recalcitrant husbands.
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remedy in many cases of get refusal (this thorough analysis can be found in chapter six as well).
Along with kherem and e-shaming, Rabbinic law does permit some sanctions designed to induce
the husband to execute a divorce and protect women although the sanctions must not be so
severe as to constitute an overpowering of the husband’s will. The Rambam’s permission to
‘convince’ husbands to willingly grant gets in more creative ways is seldom used outside of
Israel (where there is no Jewish juridical autonomy). In Israel there are state-backed legal

strategies that rely on the ruling of ‘kofin oto*"* and the approval of a rabbinic court, such as jail

173

time, revoking passports and driver’s licenses, and removing job certifications™ * of recalcitrant

husbands.
I must note here, that while there are cases where these ancient antidotes suffice, for them
to work, there exists the prerequisite that they actually be employed. And yet, the research

illustrates just the opposite, making these traditional mechanisms ineffective. In fact, every

174
h

single Torontonian mesurevet get | spoke with in conducting this research™"* emphasized that the

Toronto Beit Din does not follow this ancient and standard protocol which is utilized the world

over by never issuing hazmanot and/or seruvim.

“They had never even issued any hazmanot, and no seruvim. '’

“This beit din is at least 50% of the problem in getting a woman her get in Toronto, and that’s a

. » 176
very modest estimate”’.

“The beit din refused to do anything even after calling them for more than a year”l77

Yael C.B. Machtinger, “To Shame or Not To Shame? That is the Question,” Hadassah-Brandeis Institute Blog, and
Canadian Jewish News, March 23, 2016, https://blogs.brandeis.edu/freshideasfromhbi/to-shame-or-not-to-shame-
that-is-the-question/ ; http://www.cjnews.com/perspectives/ideas/to-shame-or-not-to-shame

172 Rambam/Maimonidies, Mishnah Torah: Hilchot Ishut 14:8; Rambam/Maimonidies, Mishnah Torah: Hilchot
Gerushin 2:20.

173 Mekudeshet /Sentenced to Marriage, DVD, Directed by Anat Zuria, New York, NY: Women Make Movies,
2004. Hebrew with English subtitles.

' Interviews with B.F.; J.D.; P.L.; D.R.; S.M.; M.G.; C.S.; E.L.; M.S. And indeed this was echoed as well in my
Master’s research, though the focus of which was altogether different.

5.C.S. August 17, 2014,

176 Anonymous advocate from http://agunahandherget.com/.
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This disturbing assertion was confirmed by Rabbi Asher Vale, Director of the Toronto Beit Din
who, at a large community event in 2012, acknowledged and defended the continued inaction of
the court'’®. This revelation supports my contention that Toronto may be distinct when it comes
to get refusal, moreover the inaction certainly perpetuates domestic violence, and it delegitimizes

the power of the beit din itself.

International Beit Din

A number of commentators (including feminist activists and rabbis) at the 2013 Agunah
Summit suggested that an independent (alternative) international beit din, the International Beit
din, IBD, be established (noted briefly above)'’. This court would, once again, attempt to
supervise divorces using historic rabbinic mechanisms, some established up to 3000 years ago.
These mechanisms are exceedingly controversial to some, in that they have been unused for
years by Orthodox Judaism and there has been great resistance to their reintegration to the
mainstream Jewish legal practice by the vast majority of Orthodox and Ultra Orthodox rabbis.
These solutions include but are not limited to: hafka ot, kiddushei ta 'ut or mekach ta ut, get al
t'nai/kiddushin al t’'nai, or get zikui (annulments, mistaken or fraudulent marriage which are
transactions entered into with a flawed understanding/without full disclosure or marriage

180

nullification, conditional marriage, or get with the presumption of consent™"). This new court,

YT B.F June 14, 2014

178 Rabbi Asher Vale, Director of the Beis Din of the Vaad Harabonim of Toronto, The Plight of the Agunah in Our
Community: Bridging Gaps Between Rabbinate, Academy, and Community (panel discussion with Rabbi Daniel
Korobkin, Yael Machtinger, Sharon Shore and Rabbi Asher Vale, Beth Avraham Yoseph of Toronto Congregation,
Thornhill, ON, April 29, 2012),
http://koshertube.com/videos/index.php?option=com_seyretandtask=videodirectlinkandltemid=4andid=11072.

179 Rabbi Asher Lopatin, “The Role of the Rabbi”, Rabbi Shlomo Riskin, “Discussion of Halakhic Solutions”,
Rabbi David Bigman, “Discussion of Halakhic Solutions” (presentations at The Agunah Summit, New York
University Law School, New York, NY, June 24, 2013).

180Babylonian Talmud: Tractate Ketubot 3a; Rashba (hafka ‘ot/annulments); Responsa Rabbi Moshe Feinstein, Igrot
Moshe, Even Ha’ezer 1:80 (mekach ta 'ut/ mistaken or fraudulent marriage or marriage nullification); Shulkhan
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the IBD, is reminiscent of Rabbi Emmanuel Rackman’s beit din, Beit Din L Inyanei Agunot,

established in 1997, which issued divorces on the basis of kiddushei ta ut™®*

, @ Talmudic concept
for mistaken marriage whereby a beit din declares that a woman would never have married her
husband had she known he would act in an abusive manner during the marriage (caused by
mental health problems, addictions, etcetera). This remedy is similar to hafka at kiddushin, an
approach that abrogates the marriage retroactively, annulling the kiddushim and thus obviating
the need for a get, also found in the Talmud. Rabbi Rackman, though initially a respected
Orthodox rabbi, faced immense criticism for his willingness to employ kiddushei ta 'ut and many
rabbis refused to officiate at the subsequent wedding of women who had been freed by
Rackman’s ‘liberal” beit din, some going so far as to label children born to these subsequent
marriages, mamzerim because their mothers were indeed still considered to be married, despite
their annulments. “/ asked my rabbi what’s wrong with Rackman or this new court and he said
Rackman was viewed as a pariah, he can’t align with this because he too would be viewed asS a

pariah and same with me™*®

, said one of my participants.
Headed by Rabbis Simcha Krauss, Ronald Warburg, and Yosef Blau (three “mainstream

modern Orthodox talmedai chachamim, or well-versed Torah scholar, with long admirable

Arukh, Even Ha’ezer 38:36 (kiddushin al t’'nailconditional betrothal); Shulkhan Arukh, Even Ha’ezer 148:2 (get al
t'nail conditional divorce); Responsa Rabbi Yitchak Herzog, Even Ha’ezer 2:55 (get zikui/ get with the presumption
of consent).

Each of these alleviation mechanisms is complex and intricate, with much Talmudic basis. | have truncated
definitions for purposes of brevity and scope. For further detail see Rabbi Shlomo Riskin, Women and Jewish
Divorce: The Rebellious Wife, the Agunah and the Right of Women to Initiate Divorce in Jewish Law, a Halakhic
Solution (Hoboken, NJ: Ktav Publishing, 1989); Rabbi Irving A. Breitowitz Between Civil and Religious Law: The
Plight of the Aguna in American Society (Westport, CT: Greenwood Press, 1993); Michael Rackman, “Kiddushei
Ta’ut Annulment as a Solution to the Agunah Problem,” Tradition 33, no. 3 (1999) :102-108; Rabbi Eliezer
Berkovits T’nai B 'nisuin Ub’Get (Jerusalem, Israel: Mossad HaRav Kuk, 1966); Aviad Hacohen, et al. The Tears of
the Oppressed, An Examination of the Agunah Problem: Background and Halakhic Sources (Hoboken, NJ: Ktav
Publishing House Inc., 2004).

181 Babylonian Talmud: Tractate Baba Kama 110a-111a.

'%2D.D. October 24, 2013.
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records of Torah service”*®

) along with support from Blu Greenberg (Orthodox feminist and
founder of JOFA, Jewish Orthodox Feminist Alliance) and others, the IBD has started
adjudicating difficult cases in 2013-2014. They have ensured transparency to guarantee that
gittin granted will be halakhic but their rulings had not been made public as of winter 2015 and
subsequently have been “inadequate™'®*. The IBD focuses on the legal remedy known as get
zikui, that is, annulling the marriage based on what is best for both parties, operating on the
premise that divorce will benefit both wife and husband, whether he agrees or not. That said, the
IBD will employ other legal mechanisms as well. “A number of tools can be used...each case
will be evaluated on its own merit. The goal is to free women in a way that the decision will be
accepted by the broader community”*®. This beit din is said to also officiate at the remarriages
of these women, attempting to avoid the fallout of the Rackman beit din, wherein the released
women were nonetheless viewed by many rabbis as married and thus unable to marry again.
Some social activists'® feel that these mechanisms, which already exist in the legal
tradition, must be revisited and embraced as the IBD is doing, rather than relying (solely) on
kherem, shaming, e-shaming, or even prenuptial agreements (discussed below). Yet a significant
schism persists wherein many moderate Orthodox rabbis, and thus by extension, their
congregations, and thus mesuravot get as well, remain skeptical, even critical of these
‘alternative’ remedies. Women I interviewed- including non-Orthodox -shared this sentiment,

95187

insisting on holding out for “the real deal, no ‘alternate’ beit din”""", insisting that there’s “no

183 Rabbi Aryeh Klapper, “The International Beit Din Controversy: A Statement and a Proposal,” October 15, 2015,
https://moderntoraleadership.wordpress.com/2015/10/02/the-international-beit-din-controversy-a-statement-and-a-
proposal/.

184 Ihid.

185 Rabbi Simcha Krauss, Av Beit Din of the International Beit Din, “'Undoing the Chains': The Creation of a New
Beit Din for Agunot” (presentation at Torah In Motion Conference, Sha'arei Shomayim Congregation, Toronto, ON,
December 14, 2014, Toronto).

186 Blu Greenberg, Susan Aranoff, Rabbi Shlomo Riskin, Rabbi Asher Lopatin, and others.

'97S.L., October 23, 2013.
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point to annulment if I can’t move on within my community”**®. One woman shared, “I
considered an alternative court with an alternative remedy but my rabbis asked me ‘do you want a
kosher get’? so I changed my mind. ™

What is important to consider regarding the IBD is not the impact of the cases they are
adjudicating, nor the efficacy of the controversial court, both of which are quite variegated and
beyond the scope here. What is significant, is the court’s creation and existence which in and of
itself indicates willingness of some rabbis to help women, continuing in the tradition of
Rabbeinu Gershom, and others. A couple of women shared that “Rabbi Rackman’s court makes
sense in some cases... things my husband did like drug abuse and non-support of wife as per
ketuba should be viewed as breach of (ketuba) contract and annulments should be permitted”**’;
and “A woman should not be allowed right away, but it’s crazy that after 10, 20 years hafka ot,
mekach taut, or other old loopholes should still not be permitted”'®*. Thus some may view the
establishment of this court, like the institution of the ketuba, the ban on unilateral divorce and
polygamy, and countless other halakhic innovations- as attempts to level the playing field by
giving women alternatives rather than relying on the absolute right of recalcitrant husbands to

give a get willingly. It is also an illustration of one set of proposed remedies in contemporary

times.

State Law Remedies

Before elaborating on the legal amendments of state law, | include here historical

samplings or examples of this tradition- both to show the potential beauty and efficacy of legal

1% p B., May 28, 2014.
1891. May 23, 2014,

1% b D., October 24, 2013.
9 | bid.
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pluralist solutions and also to illustrate that these solutions are not novel or radical. On the
contrary, the pluralist approach which sees the enmeshing, interwovenness of the legal orders is a
customary strategy, steeped in our tradition from well-established Diasporic Jewish
communities.

In the 14" and 15" centuries, the works of Fra Angelico and Lorenzo Costa depicted
popular images of marriage. Historian Kenneth Stow compares them to the almost identical
images of Jewish marriages from the same period, and through analysis, demonstrates that the
matrimonial practices of Jews and Romans were more similar than different during this period*?,
Stow gives a detailed description and comparison of the marriage customs stemming from both
the Roman as well as Jewish legal systems. He illustrates that already in the Medieval Period
there are a number of emancipatory shifts for women regarding matrimonial arrangements both
from within Jewish family law and state law respectively and likely reciprocally, particularly
regarding the notion of patria potestas, a father’s right to choose his daughter’s husband, a
popular legal rights concept which both Roman and Jewish law had embraced until this period.
This example should signal to us, in the post-modern period, that there have been models
throughout our history of positive integration amongst legal orders. But let us explore two more
examples dealing with divorce from the Modern Period drive this point further.

In late eighteenth century Trieste, Rachele Morschene, a twenty-five-year-old Jewish
woman was attempting to divorce her husband, Lucio Luzzato®. Initially Morschene sought a
civil divorce because according to the law in Trieste at the time, which was under the jurisdiction

of the Habsburg Empire, the state court had exclusive jurisdiction for resolving marital issues for

92K enneth R. Stow, “Marriages are Made in Heaven: Marriage and the Individual in the Roman Jewish Ghetto,”

Renaissance Quarterly 48, no.3. (1995): 445-491, particularly 455-451.
1%L ois C. Dubin, “Jewish Women, Marriage Law, and Emancipation: The Civil Divorce of Rachele Morschene in
Late Eighteenth-Century Trieste”, 119-147,119.
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all citizens (although they were culturally and religiously’ sensitive)'**. The Habsburg Empire
included tolerance and recognition of confessional differences, and adjustments were made to the
civil law which outlined civil procedure for divorce for Jews (and Protestants) since their

religious laws permitted it'*

. Consequently, “the civil-religious hybrid and the respect for
denominational differences made the system, and Morschene’s case in particular, extremely
complicated”*®®. Yet, despite the challenges, the civil court ultimately ruled in Morschene’s
favour, asking a rabbi to declare whether the marriage was religiously dissoluble so that
ultimately, “all the proper civil and religious steps would be taken*®’. This historical example is
effective in illustrating the tradition of entanglement of Jewish and state legal orders in matters
of marriage and divorce. Indeed, Morschene’s legal arguments simultaneously addressed
Habsburg and Jewish laws. The divorce proceedings in this case indicate, as H. Patrick Glenn
notes, that the boundaries between legal orders are ambiguous and porous'®®. By allowing Jews

to divorce because Jewish religious law permitted it, Habsburg law partially incorporated Jewish

divorce within a civil framework.

In a different context, a similar precedent emerged. In Imperial Russia a state- run
Rabbinic Commission was established, composed of ‘state rabbis’ well versed in state law and
Jewish law and there existed simultaneously non-state ‘spiritual rabbis’ with no ties to the state.
Both types of rabbis worked together in dissolving contentious divorces and those unique to the
Russian context. For example, what to do with a woman who becomes an aguna because her

husband was sent to Siberian exile and his whereabouts and condition are unknown. This, like

194 ois C. Dubin, “Jewish Women, Marriage Law, and Emancipation”, 119-121,132.
1951
Ibid, 121.
%1bid.
“TIbid, 127.
19 H. Patrick Glenn, “Are Legal Traditions Incommensurable?”” The American Journal of Comparative Law, no. 1
(2001): 133-145.
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the Morschene case, is similar to women refused a get in contemporary times who intentionally
navigate and straddle both the internal, Jewish legal system and the external, official state system
simultaneously and strategically. I highlight these brief historical examples to demonstrate that
there has always been an interesting duality and to some degree even acceptance of multiple
legal systems for Jews in Diasporic communities- whether the Roman Empire, Imperial Russia
or the Habsburg Empire. Thus advocating a pluralist approach in 21% century North America is
not novel or revolutionary, it is simply perpetuating a traditional “logic of fuzziness” because in
the real world boundaries are never sharp™'*®. There are also examples of contemporary proposed
remedies to get refusal which are based in state law, or implement state and religious legal

orders, they are legal pluralist, maintaining the tradition.

In the 1980s and 1990s, amendments were made to the Family Law Act provincially, in
Ontario, and the Divorce Act federally in Canada, and twice to the Domestic Relations Law in
New York. These amendments were secular legal changes that, although state enacted, directly
impacted and attempted to remedy siruv get by lessening a recalcitrant husband’s bargaining
power when refusing to grant a wife her get. There are cases where invoking the amendments in
order to aid in the giving of a get may be viewed as coercive, and thus invalid by a beit din,
known as a get meuseh, a coerced get . This is especially true in Toronto, where the amendments
were initially supported by beit din, but are now most often resisted by them?®. Nonetheless,

willingness to use these legal pluralist get laws would support mesuravot get.

99Esin Orucu and David Nelken, eds. Comparative Law: A Handbook, (Portland, OR: Hart Publishing, 2007), 6.
200 Sharon Shore, The Plight of the Agunah in Our Community: Bridging Gaps Between Rabbinate, Academy, and
Community (panel discussion with Rabbi Daniel Korobkin, Yael Machtinger, Sharon Shore and Rabbi Asher Vale,
Beth Avraham Yoseph of Toronto Congregation, Thornhill, ON, April 29, 2012),
http://koshertube.com/videos/index.php?option=com_seyretandtask=videodirectlinkandltemid=4andid=11072.
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New York Get Laws

The first New York Get Law (NYGL1), as it has come to be known, came into force in 1983
with an amendment to the Domestic Relations Law where as the second New York Get Law
(NYGL2) was an amendment to New York State’s equitable distribution laws in 19922,
NYGL1 had broad rabbinic support, including the support of the ultra Orthodox/ conservative
group Agudath Yisrael of America. This is significant in that it indicates that the ultra Orthodox
did not take issue with state involvement nor did they find the amendment coercive in any way,
leading to a get meuseh. NYGL1 stipulates that when a civil divorce is sought in New York
State, the plaintiff, the party initiating the divorce must file an affidavit stating that 'to the best of
my knowledge all steps have been taken solely within my power to remove all barriers to the
other party's remarriage’?®%. As we will see below, this is similar to the current get law in
Canada.

In 1992, and as a result of the infamous Schwartz v. Schwartz case’®, NYGL2 opened the
door for a judge to take into account an aguna’s inability to move on with her life and remarry
when deciding on division of assets and financial support. In the case, the mesurevet get was the
daughter of the owner of The Jewish Press, Rabbi Sholom Klassen. The recalcitrant husband was
a columnist. He withheld the get, attempting to exchange it for large ownership of the paper.
After years of litigation, Justice William Rigler determined that withholding a get should be
taken into consideration by a judge when determining support and dividing assets. In other
words, a judge should be able to grant more support, than would be otherwise entitled and more

than 50% of assets. Rigler’s precedent became law when New York State legislature

21 NYS, Domestic Relations Law, Section 253 (1-9), 1983: NYS, Domestic Relations Law, Section 236(B)(5) and
(6)(d), 1992.

22 | pid.

203 schwartz v. Schwartz [1992]153 Misc. 2d 780, 583 N.Y.S 2d 716.
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unanimously passed the NYGL2. Having a potentially harsh penalty for the refuser, NYGL2 was
interpreted by rabbis as far more controversial than NYGL1 and did not benefit from the
unanimous support as did its predecessor. Agudath Yisrael and other Orthodox rabbis felt the
reach was too far, NYGL2 did constitute coercion, making the free will (of a husband)

impossible. Thus, they sought to have the law repealed (and still do)***

. 'Young Israel and the
Orthodox Union, more moderate or ‘modern Orthodox’ factions, strongly supported the NYGL2
at the time, but in another similarity to the Canadian scenario (to be discussed below), they since
have distanced themselves and reneged their support of NYGL2. Agudah eventually went so far
as to maintain that the threat of financial loss as issued by a state judge for withholding a get was
so coercive that it negated the husband's free will and made it halakhically impossible for men to
give a kosher get . They concluded by default that NYGL2 made it impossible for women to

obtain a get in New York State since one must assume that all men who are faced with divorce

may have been coerced by NYGL2’s existence on the books, so to speak®®.

Canadian Get Laws

The movement toward legislative amendments began in the 1980s with intense lobbying
by various Jewish organizations such as the Vaad Harabonim of Toronto®”®, B’nai Brith Canada,
The Canadian Jewish Congress, Women on Get of Montreal, and was notably spearheaded by a

few Toronto women, who inundated the Ontario government with vast amounts of mail, phone

2% Rivka Haut and Susan Aranoff, The Wed-locked Agunot: Jewish Orthodox Women Chained to Dead Marriages
(Jefferson, NC: McFarland, 2015), 164-165.

% Brief for Agudath Israel of America as Amicus Curiae Supporting Defendant Appellant at 3, Becher v. Becher
[1998] 667 N.Y.S 2d 50 (App. Div. 1997) (No. 97-03205), appeal dismissed, 694 N.E.2d 885.

% Translates as the Toronto Board of Orthodox Rabbis (many of whom also sit on the Toronto Beit Din).
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calls, and visits to politicians®®’

. One of these women ran an aguna hotline single-handedly out
of her home®®. As well, a Get Committee was formed including members of all branches of
Judaism®®. The significant contributions of women, who propelled the advocacy is especially
noteworthy in light of the critical legal approach this study embraces, which sees women as law-
makers, and sees law (both state and halakha) as arising from, belonging to, and responding to
individuals, in this case, women. After the lobbying efforts were concluded, “in a scant three

months”?°

, and after consultation with various secular associations and leaders of “50 religious
groups of every stripe” including all the branches of Judaism, Buddhists, Islamic groups, and
with the specific agreements of the Roman Catholic, Presbyterian and Anglican churches, the
Canadian government was “urged to cooperate with Orthodox rabbis so as to get a get law
passed in Canada™*". Here too, like in New York, the Orthodox rabbinate was on board and did
not find the language of the state to be coercive, invalidating a get that might result from the
encroachment of state law. In 1990, the then Minister of Justice, Doug Lewis, introduced

212
1

amendments to the Divorce Act, Bill C-617"“. At the Bill’s second reading, the Minister outlined

some of the motivations for these amendments. He interestingly explained:

The bill before us today is an amendment to the Divorce Act which would provide a court
with discretionary powers to preclude a spouse from obtaining relief or proceeding under
the Divorce Act where that spouse refuses to remove a barrier to religious remarriage
and where the power to remove the barrier to religious remarriage lies solely with that
person. . .

27 Initially, the Tories supported the amendments and agreed to introduce it to the Ontario legislature, it was
opposed by the Liberals, then the head of a minority government, and supported by the NDP who saw the issue as a
human rights concern, per my conversation with John Syrtash, April 2009.

2% yael C.B. Machtinger, “Sounds of Silence: A Socio-Legal Exploration of Siruv Get and lggun in Toronto”
(Major Research Paper, York University, 2009).

% Tirzah Meacham, Professor of Talmud and expert in legal/religious status, University of Toronto, meeting
January 28, 2009. She also sat on the Get Committee that went to Parliament in Ottawa.

219 john Tibor Syrtash, “Celebrating the Success of Canada’s “Get” Legislation and its Possible Impact on Israel”
(presentation at Resolving Get Refusal in Civil Laws and the Corresponding Halakhic Approach, Bar-Ilan
University, Ramat Gan, Israel, September 13, 2005. | obtained copy of presentation April 24th, 2009), 5.

211 pid, 7 and Bruker v. Markowitz [2007] SCC 54. Docket No. 31212. Para 7.

22 pivorce Act, R.S.C. 1985, c. 3 (2nd Supp.) sec 21.1.
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... A spouse should not be able to refuse to participate in a Jewish religious divorce —
called a Get — in order to obtain concessions in a civil divorce. The Get should not be
used as a bargaining tool for child custody and access or monetary support.

... | am concerned about protecting the integrity of the Divorce Act and preventing
persons from avoiding the application of the principles contained in the act. For
example, a wife may feel compelled to agree to custody arrangements which are not truly
in the best interests of a couple’s child in order to obtain a Get.

| want to take a few minutes to describe briefly the dilemma certain Jewish persons face
because of their divorce procedures. ... While difficult, remarriage within the Jewish faith
for a man in the same circumstances is not impossible.. . . the government is moving
where it can and where it is brought to the government’s attention to eliminate gender
bias in the law. . . "

It is clear from Lewis’ remarks that the legislation would seek to balance the integrity of both

halakha as well as the civil law while simultaneously implementing the civil law to aide a

problem that occasionally arises from within halakha. A delicate balance is sought whereby state

law simultaneously must protect women from abuses that may result from their religious

affiliation- or their right to divorce- whilst still promoting their right to practice their religion.

Furthermore, the amendment continues the legal pluralist tradition of a multiplicity of

overlapping and (at times even reciprocal) legal orders. In 1991, at third and final reading of

these amendments, Kim Campbell, who succeeded Mr. Lewis as Minister of Justice spoke about

the need for get legislation. Campbell “confirmed the policy rationale for this legislative

initiative”?** in her remarks affirming that:

The purpose of this bill is to assist Jewish citizens whose spouses are withholding a
religious divorce, which is called a get, in order to obtain concessions in a civil divorce.

The consequences to women deprived of a get and loyal to their faith are severe. They
may not remarry within their faith, even though civilly divorced...The vast majority of
adherents to the Jewish faith condemn as unfair this practice of bargaining with the get
yet . . . Persuasion by rabbis has often proved ineffective. Since the dispersion of the Jews

3 House of Commons Debates, vol. VI, 2nd Sess., 34th Parl., February 15, 1990, at pages 8375-77.
244 Bryker v. Markovitz [2007] SCC 54. Docket No. 31212. Para 8.
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there is no central Jewish authority to amend the Jewish legal code . . . which governs the
get. Nor is there any modern-day authority within rabbinical courts to enforce the offer
and receipt of gets. Full support for Bill C-61 was expressed by major Jewish
organizations who attended the hearings before the legislative committee.
Representatives of the three Parties praised the bill and quickly passed two minor
technical amendments... As well, the Toronto Board of Orthodox Rabbis . . . endorsed
the legislation and the two amendments.

Bill C-61 will enable Canada’s Jewish community to preserve its traditions without
destabilizing models of family life. It also ensures that the principles of the Divorce Act
with respect to alimony and custody are applied equally to all Canadians. **°

Minister Campbell then proclaimed, “the Get law is Canada’s gift to the Jewish people”™®*® and
since it happened to be a Friday afternoon, she then concluded by wishing them a “Good
Shabbat™?!’. Indeed Campbell’s remarks were noteworthy because they highlight the exchange
and interaction between halakha and Canadian law. Both Ministers Lewis and Campbell
displayed a thorough understanding of the complexity of the issue and Campbell explicitly notes
that the amendments were endorsed by the Toronto Board of Orthodox Rabbis - a key point and
one that will be further discussed throughout the study, particularly chapters five and seven.

The two major legal amendments enacted with the hope of remedying iggun in Canada
were section 21.1 of Canada’s federal Divorce Act (DA) and section 2(4)-(6) of Ontario’s
provincial Family Law Act (FLA). These legal amendments (the contents of which may be found
in appendix G) allow the courts discretion to dismiss any matrimonial claim or a defence to any
matrimonial claim and strike out any pleadings filed by any spouse who fails to remove all
barriers to his or her spouse’s religious remarriage within his or her spouse’s faith within 15 days
after receiving an affidavit requesting that he or she do so. The matrimonial claim that such a

recalcitrant spouse could risk having dismissed across Canada, under the DA, if he (in cases of

> House of Commons Debates, vol. VIII, 2nd Sess., 34th Parl., May 4, 1990, at pp. 11033-34. Emphasis Added.
218 |hid, and John Tibor Syrtash, “Celebrating the Success of Canada’s “Get” Legislation”, 5.
217 H

Ibid.
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siruv get where women are agunot as opposed to men, which is infrequent) refuses or fails to
consent to a get within fifteen days may include claims for a civil divorce, spousal support, child
support, child custody, access to children and court costs. Additionally, in Ontario, where the
FLA applies, a recalcitrant who refuses to consent to a get can also lose the benefit of having his
claims determined by the court in his favour if they pertain to matrimonial property rights.
Similarly, if the recalcitrant would merely be defending a property rights claim his defence
would also be dismissed if he refuses to provide a get thereby removing all barriers to religious
remarriage within the allotted time?*®. The recalcitrant is no longer a party since his claim or
defence has been dismissed and the wife - the remaining party wins by default such that there is
no consideration whatsoever to the recalcitrant’s position or conduct?*®.

As | noted above, invoking the get laws may be (and often is) viewed by rabbis and the
Toronto Beit Din as coercive- an unkosher get meuseh. Although the amendments were initially
supported by beit din, numerous Torontonian women as well as Orthodox attorneys within the
community have all affirmed that they have reneged and strongly dissuade use of the
amendments, leaving agunot vulnerable and trapped between her religious will and her marital
will. (My analysis as to why the beit din has changed their stance can be found in chapter seven,
though briefly- | suspect it is largely connected to the removal of religious arbitration in Ontario
and the beit din’s attempt to hold on to what little power remains in their control). | should note

that often just the threat of invoking the get laws has been an effective strategy in some cases and

218 John Tibor Syrtash, “Celebrating the Success of Canada’s “Get” Legislation”, 2-3.

Attorney Sharon Shore, family law expert and get refusal activist, Partner at Epstein Cole, Toronto, meeting July 8,
2009. She also chaired Jewish Family and Child.

219 John Tibor Syrtash, “Celebrating the Success of Canada’s “Get” Legislation”, 11.

79



the threat alone has resulted in the issuance of a get despite the fact that the beit din precludes its

actual use®?,

Civil legislation alone can provide limited relief. The get laws are beneficial in that they may
help some women some of the time. They are ‘religion-neutral’, meaning they can have a
positive impact outside of Judaism, and they are gender neutral. They use language of “removal
of barriers to remarriage”, not specifically stipulating a get, so other religions can (and do) make
use of the amendments which is a fine example of (regulated) religious/legal pluralism which |
will elaborate on in the next chapter. Yet, the amendments do have significant detriments as well.
For example, these civil laws are useful only when there was a civil marriage and in fact many
ultra Orthodox unions leave out this civil component, marrying halakhically only, thereby
missing out on the potential protection from civil remedies. This is true for any jurisdiction and |
saw this phenomenon in both Toronto and New York. There is also a significant problem with
NYGL1- women are most always the plaintiffs. It has no leverage against a recalcitrant husband
who is not the plaintiff, which is most if not all recalcitrant husbands in New York. Under this
law, she can get her civil divorce, but remain without her get, which is in fact the most harmful
for a woman being that she loses her leverage, and so the get law is largely ineffective®®.
Moreover, NYGL 2 is only effective when a husband has declared income or assets that can be
garnished for the wife (which does not always occur), and looming large, the question of

constitutionality of both the NYGLs remain and can be challenged at any point??.

220 Sharon Shore, “Gender-Based Advantages and Disadvantages in the Halakhic and Secular Family Law Systems”
(presentation at Hadassah-Brandeis Institute’s workshop on “The Interaction between Religious Divorce Law and
Secular Family Law: A Workshop on Practical Approaches” Brandeis University, Waltham, MA, May 17, 2017).
22! Rivka Haut and Susan Aranoff, The Wed-locked Agunot (Jefferson, NC: McFarland, 2015), 162.

222 |bid, 169. Indeed, as | make revisions to this chapter, an Orange Country Supreme Court Justice, Catharine
Bartlett has refused to go past the guidelines of the New York state’s divorce statute when granting spousal
maintenance and child support in the Masri v Masri case- or in other words she has refused to invoke the NYGL
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In theory, get laws are a powerful tool. These state enacted legal changes directly impact
and attempt to remedy the aguna issue by lessening a recalcitrant husband’s bargaining power
when refusing to grant a wife her get. Nonetheless, despite much work being done, both social
and legal, the gap between legal realities and social realities continues within Jewish
communities, particularly Toronto. The legal remedies have not changed the social norms and
behaviours ‘on the ground’ and in Toronto have lead to the problematic misconception that siruv
get has been ‘solved’ by these amendments. The legal approaches have managed get refusal
largely as an issue of religious pluralism (as a question of religious freedom and the rights of
communities), while local communities have taken a variegated approach. To put it bluntly,
although these amendments were initially intended to act as remedies, there are often cases
where the amendments lead to an invalid get. Consequently, the potential success of the get

legislation has not been an infallible solution and the issue of divorce refusal persists.

Prenuptial Agreements

The most popular contemporary remedy to get refusal proposed to date has been
prenuptial (and postnuptial) agreements. In the United States, the popularity of these agreements
is at least in part due to the Avitzur v. Avitzur [1983] case wherein a civil court upheld the
obligations under a Conservative (Jewish) marriage contract by “relying solely upon the
99223

application of neutral principles of contract law, without reference to any religious principle

Thus, Avitzur set the stage for couples to draft agreements regarding aspects of Jewish divorce,

believing it is unconstitutional, beginning what is sure to be a long and controversial challenge. Joel Stashenko,
“Judge Refuses to Compel Husband to Grant Wife a ‘Get’,” New York Law Journal, January 17, 2017; Michael A.
Helfand, “Get Out of Here! Did a New York Judge Just Order Orthodox Women to Stay in Unwanted Marriages?”
Forward, January 25, 2017, http://forward.com/opinion/361210/get-out-of-here-did-a-ny-court-just-force-Orthodox-
jewish-women-to-stay-in/?attribution=articles-hero-item-text-1.

223 Avitzur v. Avitzur [1983] 58 NY 2d 113. At 115. This case implemented what became known as the Lieberman
Clause, realized by the Conservative movement and resisted by the Orthodox.
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which would be upheld by civil courts, like necessitating appearance before a rabbinical court to
begin arbitration for a get, which is in effect precisely what prenups now necessitate. In fact,
courts not only upheld these agreements but also found men to be in contempt, even going so far
as to order incarceration in one case (similar to Israel) when recalcitrant husbands attempted to
renege on their contracts?**, It was clearly the antecedent of the modern-day prenuptial
agreement.

I should note that similar to the evolution of get laws in both the New York and Canadian
contexts, the prenuptial movement (‘prenups’) also emerged, at least in part due to women’s
demands for both their right to religion and their right to divorce. The widespread and normative
use of prenups (particularly in the New York context) and the growing acceptance of prenups in
other contexts has largely been precipitated by the activism and legal mobilization of women,
both those at the helm of the aguna movement, such as Rachel Levmore and Susan Weiss, but
also individual women (such as Stephanie Markovitz, Mrs. Avitzur, Rachel Light, and many
others). These women, through their legal agency, gradually changed legal and social norms
because of their legal demands and as a result of their experiences being impacted by, but also
impacting the legal systems in which they find themselves- both state, and halakhic.

Today, there are a variety of prenuptial agreements available, from a variety of
denominations including perhaps the most widely accepted, Halakhic Prenuptial Agreement
(HPA). The HPA is a binding arbitration agreement endorsed by the Rabbinic Council of
America (RCA) and Beth Din of America (BDA) respectively??®, and was created by the BDA

back in 1993. The RCA passed motions in 1993 and 1998 encouraging the use of prenups

224 Margulies v. Margulies [1973] 344 NYS 2d 482, 42 A.D. 2d 517; Kaplinsky v. Kaplinsky [1993] 198 A.D.2d
212; 603 N.Y.S.2d 574.

2% The main professional organization of ordained Orthodox rabbis (in North America, including Canada); and the
main network of American Orthodox rabbinic courts. | should note however that two (of a number of) leading
kharedi rabbis who have strongly opposed the prenuptial agreement are Rav Elyashiv and Rav Shternbach.
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although it has only gained real traction in the last number of years. In 2006, the RCA passed a
resolution declaring that rabbis should not officiate at a wedding where a proper prenuptial
agreement has not been executed®?®. In fact, up to 33 percent of RCA members said they refuse

to officiate weddings unless a prenuptial agreement was signed?’

. Most recently, in September
2016, the RCA came out with its strongest mandate yet, requiring “each of its members [t0]
utilize, in any wedding at which he is the officiant (mesader kiddushin), in addition to a ketuba, a
rabbinically-sanctioned prenuptial agreement, where available, that aids in our community's
efforts to ensure the timely and unconditional issuance of a get”??. In Israel too, the Agreement
for Mutual Respect or Heskem L’Kavod Hadadi created by Dr. Rachel Levmore and a new
version of the prenuptial agreement created by the modern Orthodox group Tzohar in
conjunction with the Israeli Bar Association, which meets both rabbinical requirements and
demands of the Israeli court system, are both endorsed by many halakhic authorities and gaining
traction. In the United States, Rabbi Dr. Michael Broyde has also authored the Tripartite
Agreement which while potentially very effective, and likely the agreement of the future
(according to Jeremy Stern), is too controversial for mainstream Orthodoxy at this point and

Broyde himself has clearly asserted, it is “shelo [’halakha”, or not to be taken seriously as

halakha or halakhically permissible at this time.?*°

22 http://www.theprenup.org/rabbinic.html.

227 isa Fishbayn Joffe, “The Impact of “Foreign Law” Bans on the Struggle for Women’s Equality under Jewish
Law in the United States of America,” in Women s Rights and Religious Law: Domestic and International
Perspectives, eds. Fareda Banda and Lisa Fishbayn Joffe (London, UK: Routledge Press, 2016) :179-201, 191.
228 « A Powerful Advance to Prevent Using Jewish Law to Cause Human Suffering,” September 22, 2016
http://www.rabbis.org/news/article.cfm?id=105862.

229 Rabbhi Jeremy Stern, “Lessons from the Front,” and Dr. Rachel Levmore, “Discussion of Halakhic Solutions”
(presentations at The Agunah Summit, New York University Law School, New York, NY, June 24, 2013). Stern and
Levmore are celebrated advocates for prenuptial agreements. Jeremy Stern advocates for the RCA prenuptial
agreement in North America http://www.theprenup.org/ and Rachel Levmore advocates for the Young Israel
Agreement for Mutual Respect in Israel.

Tzohar www.tzohar.org.il/English/in-the-press/.
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The RCA prenup is an agreement signed before the marriage wherein a couple accepts
binding arbitration regarding the get and occasionally other matters arising from divorce (such as
division of property, child support and custody, etcetera), by a specific, named beit din, most
often a member court of the umbrella organization, the BDAZ. In the contract, the husband
assumes liability for support payments to the wife from the date of separation until the
termination of the marriage by the issuance of a get, as per the ketuba requirement for a husband
to ‘maintain’ his wife, make parnasa or earn a living. The wife loses her right to the continued
maintenance if she is the one who refuses to appear before beit din when summoned or if she
refuses to accept the get once issued, in essence making the prenuptial agreement gender neutral
to some degree. The current version of the prenup has the maintenance payment set at $150 per
day, though this rate may be negotiated and adjusted for inflation. This would amount to $55,000
per annum and it cannot be offset by a wife’s assets or earnings. What is further noteworthy
about the prenup is that the payment is framed deliberately as maintenance, in line with a prior
ketuba obligation, rather than a penalty for not issuing a get. This is significant because, if the
payment would be framed as a penalty for not issuing a get, the get would then be meuseh,
coerced or given under duress, thus making it invalid. This is an important distinction and
despite being framed in this way, this is often the single reason some rabbis approve or
disapprove of the use of prenups.?*!

In 2012, a state court officially affirmed the constitutionality of the halakhic prenup in a

Connecticut judge’s ruling that the mesurevet get in Light v. Light, Rachel Light, was eligible to

Rabbi Dr. Michael J. Broyde, “A Proposed Tripartite Agreement To Solve Some Of The Agunah Problems: A
Solution Without Any Innovation,” JOFA Journal, 5, no. 4 (Summer 2005): 1-24,
http://cslr.law.emory.edu/fileadmin/media/PDFs/L ectures/Broyde_Solutions Agunah Problem.pdf.

20 This is significant because, as Jeremy Stern, Director of ORA, has highlighted, often troubles regarding get
refusal first emerge over disagreements about which beit din to attend, creating acrimony ‘right off the bat’. This
bypasses that tension altogether.

LA version of similar discussions is also found in Lisa Fishbayn Joffe’s, “The Impact of “Foreign Law” Bans on
the Struggle for Women’s Equality under Jewish Law in the United States of America”, 191.
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demand more than $100,000 from her husband under the terms of their halakhic prenup, which
had stipulated that her husband Eben Light, had to pay $100 (maintenance) for each day the
couple remained married®®?. The husband was never asked to grant the get, or even to appear at
beit din, she asked only for the maintenance payment or daily damages which were set in the
prenup. “The husband had objected, arguing that enforcing the prenup would violate the First
Amendment prohibition against judicial entanglement in religion, in violation of the
Establishment Clause™?*, However, the court saw it differently and found that the prenup could
be upheld using the neutral principles of Connecticut contract law, requiring no religious belief
or observance on the part of the court, or the husband. This decision was seen as a victory for
women, get refusal activists, and the RCA and BDA composed of rabbis, all of whom were
reassured that the prenuptial agreements were in fact enforceable in civil courts®®*. The ruling
also touched on the comments of one of my participants, who said, “Men may not be afraid of
rabbis, but they are afraid of courts and so a prenuptial agreement is the best solution
available™?®.

Related to the prenuptial agreement movement, some lawyers and advocates have
recommended suing for damages in civil court, which has worked in a variety of jurisdictions.
For example, and similar to the Light case, in the 2007 Canadian Supreme Court case, Bruker v.
Marcovitz, Justice Rosalie Abella for the majority insisted the Court was not wading into in the
“religious thicket” in their decision to award Stephanie Bruker $47,500 in damages for Jason

Marcovitz’s breach of contract despite the breach having to do with a religious undertaking

%2 ight vs. Light [2012] Conn. Superior Ct. 55 Conn. L. Rptr. 145. Docket No. NNHFA124051863S.
233 1
Ibid.
234 paul Berger, “In Victory for ‘Chained” Wives, Court Upholds Orthodox Prenuptial Agreement: First Ruling Beth
Din of America’s 20 Year Old Contract,” Jewish Daily Forward, February 8, 2013.
#%'5.Z. October 30, 2013.
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(giving the get)®*®. In their separation agreement, he had agreed to give his wife a get upon
finalizing their civil divorce, yet 15 years later, he had not done so. Though the Supreme Court
of Can