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Introduction

Imagine that a refugee with a temporary residence permit is excluded from queueing for
social housing because of a local authority’s rules that limit this possibility only to
permanent residents and nationals.' Then imagine that a private housing provider puts an
ad on their website, with the note ‘no migrants please’, and the relevant authorities take no
action against this conduct. Assuming that the International Covenant on Economic,
Social and Cultural Rights* (ICESCR, the Covenant) is applicable in both instances, how
would the examination under the Covenant go?

This paper answers this question. With a focus on the interpretative work of the
Committee on Economic, Social and Cultural Rights (CESCR, the Committee), the paper
sets out the parameters of applying ICESCR article 2(2) (non-discrimination) in con-
junction with article 11(1) (right to adequate housing) to discrimination suffered by
migrants and refugees in access to existing housing. Such clarification is needed since, as
shown below, it is missing in the current state of the law under the Covenant.

The paper’s focus on access to existing housing means that discrimination in the
supply of housing or during occupation, including discriminatory evictions, are not part of
it} Throughout the analysis, specific emphasis is placed on understanding states parties’
obligations under the Covenant.* This is a conscious choice, motivated by 1) ‘the raison
d’ére of the Covenant which is to establish clear obligations for States parties in respect of
the full realization of the rights in question’,” and 2) the urgency to understand the
structure of state accountability for discrimination in access to housing given the stark
lack of accountability despite the pervasiveness of this problem.® This also means that
there is a need to point out the limits of such accountability structures amid the workings
of migration law.’

Investigating the legal structure of discrimination against migrants and refugees in
access to housing has a practical and not only theoretical importance, given that migration

- The title of this article is inspired by Ursula K. Le Guin who writes ‘Who builds the house, and for whom is it
built, for whom kept?” in The Complete Orsinia (ed. Brian Attebery) (The Library of America 2016) 340.

- International Covenant on Economic, Social and Cultural Rights (1966) 993 UNTS 3.

 On these distinctions, see Julie Ringelheim and Nicolas Bernard, ‘Discrimination in Housing’ (European
Commission  2013)  <https://op.europa.eu/en/publication-detail/-/publication/c8cf0ff7-8676-4751-8d36-
59eeffe379ee> accessed 9 November 2024.

- On focusing on obligations and accountability, see Sandra Fredman, ‘The Right to Housing’ in Sandra
Fredman (ed.), Comparative Human Rights Law (Oxford University Press 2018) 267.

3 CESCR, ‘General Comment No. 3: The Nature of States Parties’ Obligations (Art. 2 (1)) (Contained in
Document E/1991/23)’ (1990), para. 9.

- ‘Discrimination, exclusion and inequality are at the heart of almost all violations of the right to housing.’
Leilani Farha, ‘Guidelines for the Implementation of the Right to Adequate Housing: Report of the Special
Rapporteur on Adequate Housing as a Component of the Right to an Adequate Standard of Living, and on the
Right to Non-Discrimination in This Context (Contained in Document A/HRC/43/43)’ (UNGA, Human
Rights Council 2019), para. 43.

7 Colm O Cinnéide, ‘Why Challenging Discrimination at Borders Is Challenging (and Often Futile)’ (2021)

115 American Journal of International Law 362.

[FEN)


https://op.europa.eu/en/publication-detail/-/publication/c8cf0ff7-8676-4751-8d36-59eeffe379ee
https://op.europa.eu/en/publication-detail/-/publication/c8cf0ff7-8676-4751-8d36-59eeffe379ee
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is now considered as a structural factor in causing homelessness.® While contemporary
data on the impact of discrimination on migrants’ and refugees’ homelessness and
housing exclusion in comparative and comprehensive terms is hard to come by,” dis-
crimination against these groups in the private and public rental sector and property sales
is known to manifest itself in a myriad of overt and covert ways: discriminatory ads,
exploiting migrants in need of housing for rent, landlords refusing to rent or sell to
individuals with a foreign name or accent or immigrant background, discriminatory social
housing allocation practices and so forth.' Discrimination is therefore a major hindrance
before migrants’ and refugees’ access to adequate housing.'" This makes it necessary to
identify the legal venues by which such practices can be contested and states can be
obliged to rectify them under international human rights law.

In what follows, first, the material examined in this analysis, the method by which it
was chosen and analysed, and the terminology adopted is briefly explained. Then, the
paper’s relationship with and contribution to existing literature is described. The main
analysis then begins, which is structured around two main parts. Part I traces, to the extent
relevant, the meaning of article 11(1) and article 2(2) and is more descriptive. Part II then
turns to exploring the legal issues that arise from the application of article 2(2) in
conjunction with article 11(1) and is more analytical.

With that in mind, let us start with setting out the ground rules for the following
analysis.

Material, method, and terminology

As for material, the Committee’s outputs examined in this analysis are its general
comments and views on merits in individual communications. The general comments
adopted by the Committee are not binding; however, they are important sources for

8 Koen Hermans and others, ‘Migration and Homelessness: Measuring the Intersections’ (2020) 14 European

Journal of Homelessness 24.

One notable exception to this is a recently published study surveying intersectional discrimination faced by

‘people with a migratory background’ in access to housing in Malta, Turin, and Thessaloniki, see Giulia Testa

and Anais Momoli, ‘Understanding and Combatting Intersectional Discrimination in Housing for People with

a Migratory Background - Synthesis of Research Findings’ (Mixed Migration Center 2024) <https:/

mixedmigration.org/resource/understanding-combatting-intersectional-discrimination-housing-europe-

synthesis/> accessed 7 January 2025. The study finds that 75% of respondents report discrimination in

Thessaloniki, while the percentages are 54% in Turin and 39% in Malta (p. 21). The most reported dis-

crimination ground was ethnicity (pp. 22-23).

" See Ringelheim and Bernard (n 3) 4659 for various examples. See also, Ashifa Kassam, ‘“Double
Punishment”: The Racial Discrimination in Europe’s Rental Housing Market’ The Guardian (8 May
2024) <https://www.theguardian.com/news/article/2024/may/08/double-punishment-the-racial-
discrimination-in-europes-rental-housing-market> accessed 6 January 2025.

- European Website on Integration (EWSI), ‘Migrants’ Access to Medium- and Long-Term Access to Housing
in the EU: Barriers, Governance and Good Practices’ (2024) <https:/migrant-integration.ec.europa.cu/
special-feature/migrants-access-medium-and-long-term-housing-eu-barriers-governance-and-good _en> ac-
cessed 6 January 2025.

9.


https://mixedmigration.org/resource/understanding-combatting-intersectional-discrimination-housing-europe-synthesis/
https://mixedmigration.org/resource/understanding-combatting-intersectional-discrimination-housing-europe-synthesis/
https://mixedmigration.org/resource/understanding-combatting-intersectional-discrimination-housing-europe-synthesis/
https://www.theguardian.com/news/article/2024/may/08/double-punishment-the-racial-discrimination-in-europes-rental-housing-market
https://www.theguardian.com/news/article/2024/may/08/double-punishment-the-racial-discrimination-in-europes-rental-housing-market
https://migrant-integration.ec.europa.eu/special-feature/migrants-access-medium-and-long-term-housing-eu-barriers-governance-and-good_en
https://migrant-integration.ec.europa.eu/special-feature/migrants-access-medium-and-long-term-housing-eu-barriers-governance-and-good_en
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interpretation.'” The authoritative force of these general comments are stronger where the
Committee’s interpretation aligns with the basic rules of treaty interpretation under
Vienna Convention on the Law of Treaties (VCLT) articles 31-33,'* and where it is
coherent and transparent.'* The Committee’s views on individual communications,
adopted under the Optional Protocol to the ICESCR (OP-ICESCR),'® are not strictly
binding on states parties either.'® However, I agree that the good faith obligations of states
under VCLT article 26 require states parties to comply with the findings of the Committee
in individual communications.'” Indeed, the OP-ICESCR is an international treaty to
which states become a party voluntarily and according to this instrument, the Committee
is the body tasked with interpreting and applying the Covenant. An understanding of the
Committee’s views as devoid of any legal effect would otherwise deprive the OP-ICESCR
of its raison d’ére.'® Having said that, it is important to approach the Committee’s
interpretations in these views critically, to identify and address inconsistencies and/or
unclarities where necessary.'”

I used the United Nations (UN) Treaty Body Database to search for the relevant
individual communications.?® Filtering the search page by ‘Committee’ (CESCR) and
‘Document Type’ (Jurisprudence), it is possible to view all the decisions of dis-
continuance, admissibility and views on merits issued by the CESCR on this website. Of
the views on merits, I chose eight specific communications”' to examine based on three
criteria: 1) whether the communication says something notable regarding access to
housing and states’ obligations in that specific relation, 2) whether the communication
concerns non-discrimination, 3) whether the communication was brought by a migrant or
refugee and/or examined/decided as concerning the rights of the latter. The views that
meet at least part or, though rare, ideally all these criteria have been studied closely.

12 Case Concerning Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo), Merits,

Judgment, ICJ Reports 2010, p 639 (International Court of Justice), para. 66.

Vienna Convention on the Law of Treaties (1969) 1155 UNTS 331; Daniel Moeckli, ‘Interpretation of the

ICESCR: Between Morality and State Consent” in Daniel Moeckli, Helen Keller and Corina Heri (eds), The

Human Rights Covenants at 50: Their Past, Present, and Future (Oxford University Press 2018) 67.

- Kerstin Mechlem, ‘Treaty Bodies and the Interpretation of Human Rights’ (2009) 42 Vanderbilt Journal of

Transnational Law 905; Moeckli (n 13) 66-67.

13- Optional Protocol to the ICESCR (10 December 2008) 2922 UNTS 29, entered into force 5 May 2013.

16 OP-ICESCR article 9; Fons Coomans and Miguel Ruiz Diaz-Reixa, ‘Effectiveness of the ICESCR Complaint
Mechanism - An Analysis and Discussion of the Spanish Housing Rights Cases’ in Claire Boost and others
(eds), Myth or Lived Reality: On the (In)Effectiveness of Human Rights (TMC Asser Press 2021) 27.

17 Moeckli (n 13) 51.

- Coomans and Diaz-Reixa (n 16) 27.

- On the latter, see generally Moeckli (n 13).

" Available at: https:/tbinternet.ohchr.org/ layouts/15/TreatyBodyExternal/TBSearch.aspx?Lang=en, ac-

cessed 6 January 2025. I prefer this database to OHCHR Juris Database (https://juris.ohchr.org/, accessed

6 January 2025), as the latter has a rather dysfunctional search system.

These are: Naser v Spain [2022] CESCR 127/2019; El Mourabit Ouazizi and Boudfan v Spain [2022]

CESCR 133/2019; Herndndez Cortés and Rodriguez Bermiidez v Spain [2022] CESCR 26/2018; Infante

Diaz v Spain [2023] CESCR 134/2019; JT and others v Finland [2024] CESCR 251/2022 and 289/2022;

Lopez Rodriguez v Spain [2016] CESCR 1/2013; Trujillo Calero v Ecuador [2018] CESCR 10/2015; Walters

v Belgium [2018] CESCR 61/2018.

13.

21.


https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/TBSearch.aspx?Lang=en
https://juris.ohchr.org/
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The analysis proceeded as follows. I used the interpretations offered by the Committee
in its relevant general comments as the starting point, though they surely did not constitute
the ending point. I then turned to the identified views on merits in individual commu-
nications issued by the Committee to see whether, and if so, how the Committee built on
its initial interpretations. I read these views both chronologically and with a view to their
relationship with one another in terms of their subject matter, while constantly keeping the
general comments on the side. This reading was further aided by the relevant academic
commentary. Doing so helped me identify the important blind spots in the doctrine, as
well as unclarities, inconsistencies, and matters that merited further thought. I then set out
to systematically explain the meaning of non-discrimination under the Covenant fol-
lowing on the ‘stylistic normativity’ of traditional legal scholarship,”? by offering fresh
interpretations where necessary, all with due regard being had to the basic interpretative
principles of international law set forth in VCLT articles 31-33.

Lastly, as for terminology, the terms ‘migrant’ and ‘refugee’ are used in a broad sense
throughout. Though an undefined term in international law, ‘migrant’ is used here to
express persons who temporarily or permanently reside outside of their state of nationality
for reasons such as family, study, economic opportunities etc.* As for ‘refugee’, this term
is used here to capture not only refugees as defined under the Convention Relating to the
Status of Refugees,”* but anyone who has been granted or has a legal claim to inter-
national protection under international, regional, or national law.>> There is an ongoing
debate as to whether ‘migrant’ is or should be used as an umbrella term to encompass
refugees as a sub-category thereof as well.*® In the international arena, such an inclusivist
approach is adopted by the International Organisation for Migration,”’ while the UN High
Commissioner for Refugees is strictly opposed to this and champions a residualist ap-
proach whereby refugees are defined completely distinctly from other groups of migrants
on account of their specific protection needs and regimes.”® Here, neither a wholly

22 Harris explains this as follows: ‘the writer identifies a problem within the existing legal framework; she then

identifies a “norm,” within or outside the legal system, to which we ought to adhere; and finally she applies the

norm to resolve the problem in a way that can easily translate into a series of moves within the currently

existing legal system.” Angela P Harris, “The Jurisprudence of Reconstruction” (1994) 82 California Law

Review 741, 752.

Similarly, see IOM, Glossary on Migration (International Organization for Migration 2019) 132.

24 Convention Relating to the Status of Refugees (28 July 1951) 189 UNTS 150 entered into force

22 April 1954.

Following Cathryn Costello and Michelle Foster, ‘(Some) Refugees Welcome: When Is Differentiating

Between Refugees Unlawful Discrimination?’ (2022) 22 International Journal of Discrimination and the Law

244, 247.

Idil Atak and Francois Crepeau, ‘Refugees as Migrants’ in Cathryn Costello, Michelle Foster and Jane

McAdam (eds), The Oxford Handbook of International Refugee Law (Oxford University Press 2021) 135—

136.

27 JOM (n 23) 132-133.

28 UNHCR, ‘UNHCR Emergency Handbook: Migrant Definition’ (UNHCR, 18 March 2019) <https:/
emergency.unhcr.org/protection/legal-framework/migrant-definition> accessed 15 October 2023. For a
discussion of this definitional disagreement, see Jorgen Carling, ‘The Phrase “Refugees and Migrants”
Undermines Analysis, Policy and Protection’ (2023) 61 International Migration 399.

23.

25.

26.


https://emergency.unhcr.org/protection/legal-framework/migrant-definition
https://emergency.unhcr.org/protection/legal-framework/migrant-definition
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inclusivist nor a strictly residualist approach is adopted. While the reference to ‘migrants’
and ‘refugees’ are kept separate throughout to acknowledge the fact that refugees form a
distinct group due to their protection needs in international law, I acknowledge the
complexity of human mobility which complicates these definitions®® and the important
critique that the migrant/refugee binary is an ‘oversimplification’.*® The subtleties of this
debate cannot be further explored here because of space limitations. At any rate, this is not
instrumental to the following analysis, as the latter’s focus is on state obligations on a
conceptual level and within the structure of the Covenant.

Relationship with and contribution to existing literature

This analysis builds on and contributes to a growing body of scholarship that examines the
potential and shortcomings of international anti-discrimination guarantees of the UN
human rights system for migrants and refugees.’’ These contributions either focus on
differential treatment during entry>> or upon entry,>> without prejudice to the close re-
lationship between these two. This article is focused on discrimination against migrants
and refugees while they are in the receiving state. In its approach and material chosen for
the analysis, it draws from Briddick.** In its aims, however, it differs slightly from
Briddick’s work because the main purpose of this analysis is to methodically explain the
application of the ICESCR to cases of discrimination against migrants and refugees in
access to housing, rather than identifying the kinds of ‘normative overreach’ and
‘normative under-development’ in the CESCR’s work per se.*> Such an analysis is
necessary to help the Committee ‘establish a clear understanding of its approach to

2% Marta Bivand Erdal and Ceri Oeppen, ‘Forced to Leave? The Discursive and Analytical Significance of
Describing Migration as Forced and Voluntary’ (2018) 44 Journal of Ethnic & Migration Studies 981.

30 Jaya Ramji-Nogales, ‘Moving Beyond the Refugee Law Paradigm’ (2017) 111 AJIL Unbound 8, 10-11.

31 Catherine Briddick, ‘Unprincipled and Unrealised: CEDAW and Discrimination Experienced in the Context
of Migration Control’ (2022) 22 International Journal of Discrimination and the Law 224; Costello and Foster
(n 25); Basak Cali, Cathryn Costello and Stewart Cunningham, ‘Hard Protection through Soft Courts? Non-
Refoulement before the United Nations Treaty Bodies’ (2020) 21 German Law Journal 355.

32 Briddick (n 31); Costello and Foster (n 25).

3 Liencke Slingenberg, The Reception of Asylum Seckers Under International Law: Between Sovereignty and
Equality (Studies in International Law) (Bloomsbury Publishing 2014).

34 Briddick (n 31).

35 Briddick (n 31). This is not to say that similar patterns do not exist in the CESCR’s work. On the contrary,
Briddick’s observations are highly relevant under the ICESCR as well, and the analysis will highlight the
problems observed in the Committee’s work where relevant. However, the focus of this article is not
identifying them as such.
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questions of discrimination in order to give its pronouncements credibility.”*® Surpris-
ingly, a clarification of the legal standards pertaining to the application of article 2(2)
within the Covenant’s complicated structure is largely missing in the otherwise rich
literature on the ICESCR.*” The article therefore makes an important contribution to that
field in this broader sense too.

Having clarified the main elements of this examination and its contribution, it is now
time to commence the analysis with Part I by tracing the meaning of ICESCR article 11(1)
and article 2(2) in the current doctrine.

Part |
The personal scope of article |1(1)

Given the lack of a personal scope clause in the Covenant, and the clear wording of article
11(1) which guarantees the right to ‘everyone’,”® migrants and refugees fall under the
personal scope of article 11(1).%° Article 2(2) buttresses this right with a guarantee of non-
discrimination.*’

ICESCR article 2(3), which allows developing countries to limit non-nationals’
economic rights under certain conditions, is of no relevance in this context. This
clause concerns economic rights,*' while the right to housing is a social right.** Indeed,
the object and purpose of the right to housing is not ensuring individuals a means of
economic gain through housing towards other ends*® but ensuring adequate housing for

36 Matthew CR Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on
Its Development (Oxford University Press 1998) 165.

It is missing in the sense that existing contributions usually do not go beyond a general discussion of
discrimination grounds, types of discrimination prohibited, immediacy of non-discrimination obligations
etc.; see for instance Ben Saul, David Kinley and Jacqueline Mowbray, The International Covenant on
Economic, Social and Cultural Rights: Commentary, Cases and Materials (1. ed., Oxford University Press
2014) 173-213; Magdalena Sepulveda, The Nature of the Obligations Under the International Covenant on
Economic, Social and Cultural Rights (Intersentia 2001) 379-419; Craven (n 36) 153-193.

38 CESCR, ‘General Comment No. 4: The Right to Adequate Housing (Art. 11 (1) of the Covenant) (Contained
in Document E/1992/23)’ (1991), para. 6.

Slingenberg (n 33) 180; CESCR, ‘General Comment No. 20: Non-Discrimination in Economic, Social and
Cultural Rights (Art. 2(2)) (Contained in Document E/C.12/GC/20)’ (2009), para. 30.

40 CESCR, ‘GC No. 4’ (n 38), para. 6.

41 CESCR, ‘Duties of States Towards Refugees and Migrants Under the International Covenant on Economic,
Social and Cultural Rights (Contained in Document E/C.12/2017/1)’ (2017), para. 8.

EVO Dankwa, ‘Working Paper on Article 2(3) of the International Covenant on Economic, Social and
Cultural Rights’ (1987) 9 Human Rights Quarterly 230, 239.

Dankwa (n 42) 240; Vincent Chetail, ‘The Human Rights of Migrants in General International Law: From
Minimum Standards to Fundamental Rights’ (2013) 28 Georgetown Immigration Law Journal 225, 249;
Saul, Kinley and Mowbray (n 37) 217.

37.

39.

42.

43.
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all as an end in itself.** Therefore, the right to housing cannot be withheld from non-
nationals with reference to article 2(3) since it is outside the latter’s material scope.*’

The material scope of article 11(1)

Article 11(1) famously provides that states parties ‘recognize the right of everyone to an
adequate standard of living for himself and his family, including ... housing, and to the
continuous improvement of living conditions.” The interpretation of this provision by the
Committee is found in — the outdated*® — General Comment No. 4.*” A detailed overview
of the material scope of article 11(1) cannot and need not be offered here. What needs to be
clarified is 1) whether access to housing is part of this provision and 2) the kind of
obligations that this right gives rise to.

First, according to General Comment No. 4, article 11(1) encompasses not only the
right to enjoy an existing home and to be free from forced evictions, but also the right to
have access to adequate housing.*® Correspondingly, there is a significant positive di-
mension of the right. It concerns more than individuals’ freedom from interference and
requires states to ensure access to adequate housing, either directly as a housing provider
or through other means in the public and private sector.*’ This entails, inevitably, that the
right has a (re)distributive component, the achievement of which is expected regardless of
the economic and social system in each state party so long as it complies with democratic
principles.’

Second, the obligation to guarantee the right to access housing (taken on its own,
i.e., not in conjunction with the prohibition of discrimination), needs to be read in light of
two fundamental provisions of the Covenant which encapsulate the nature of state ob-
ligations: article 2(1) and article 4.

44 CESCR, ‘GC No. 4’ (n 38), para. 7; El Ayoubi and El Azouan Azouz v Spain [2021] CESCR 54/2018,

para. 11.1.

Contra Hohmann, this argument also shows the importance of clearly categorising the right to housing as a

social right ‘based on human rights norms’ (emphasis in the original), Jessie Hohmann, The Right to Housing:

Law, Concepts, Possibilities (Hart Publishing 2013) 7-10.

It is outdated in the sense that significant changes have occurred in housing systems, provision, finance, and

affordability since the adoption of the general comment in 1991. The general comment is therefore in need of

an update to offer a contemporary interpretation to the right to adequate housing in awareness of these

fundamental changes.

CESCR, ‘GC No. 4’ (n 38). General Comment No. 7 is also significant for the interpretation of Article 11(1),

CESCR, ‘General Comment No. 7: The Right to Adequate Housing (Art. 11.1 of the Covenant): Forced

Evictions (Contained in Document E/1998/22, Annex IV)’ (1997). However, it is not examined here in detail

since it concerns evictions.

48 CESCR, ‘GC No. 4’ (n 38), para. 7. On what ‘adequate’ means in this context, see CESCR, ‘GC No. 4’ (n 38),
para. 8. See also, inter alia, £/ Goumari and Tidli v Spain [2021] CESCR 85/2018, para. 9.3; Moreno Romero
v Spain [2021] CESCR 48/2018, para. 11.3.

49 CESCR, ‘GC No. 4’ (n 38), para. 14.

30 CESCR, ‘GC No. 3’ (n 5), para. 8. The Committee does not prescribe how the right can be guaranteed and
leaves it to the states’ discretion, CESCR, ‘GC No. 4’ (n 38), para. 14. However, the appropriateness of the
measures taken will in the last instance be assessed by the Committee, CESCR, ‘GC No. 3’ (n 5), para. 4.

45.

46.

47.
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Article 4 establishes the conditions which must be observed by states parties when
limiting the Covenant rights. It therefore encapsulates the negative obligation to respect.
Through its interpretation of article 4 in its eviction jurisprudence, the Committee has
clarified that this provision essentially requires a proportionality assessment between the
measures taken and the aim sought to be realised.”’

Article 2(1), encapsulating the positive obligation to realise,’® is an infamously
complicated provision. It provides that this obligation is mainly one of taking steps, to the
maximum of states parties’ available resources, to progressively achieve the full real-
isation of the rights recognised in the Covenant by all appropriate means. The Committee
has put emphasis on the process of realisation over time, rather than the endpoint of
realisation, as encapsulated by the qualifier ‘progressive’.53 Yet ‘progressive realisation’
remains a painfully unclear type of obligation.>* General Comment No. 4 is opaque about
how it ought to be understood in the context of the right to access housing. The growing
jurisprudence of the Committee on article 11(1) is also of limited help, as it has concerned
evictions rather than access to housing so far. Because of this, states’ positive obligations
to guarantee access to housing for all, independently of an eviction context, remain rather
unclear.>

On two occasions, though both concerning evictions and access to alternative housing
in that context, the Committee has pronounced, in a general fashion, that ‘the lack of
affordable, available housing is rooted in growing inequality and housing market
speculation’, and that states parties have an obligation to resolve these problems to the
maximum of their available resources.’® More specifically, in its views on Herndndez
Cortés and Rodriguez Bermudez v Spain, the Committee found a violation of article 11(1)
due to Spain’s failure to remedy the authors’ protracted situation of insecure housing. This
communication concerned an eviction threat too; however, the Committee explicitly
noted states’ positive obligation to realise the right to housing and based its finding on this
obligation.”” Another notable exception is El Mourabit OQuazizi and Boudfan v Spain,
where the authors’ claim of the unjustifiability of their potential eviction was examined by
the Committee exclusively under article 2(1).°® Essentially, the Committee examined

51 See, inter alia, Gémez-Limén Pardo v Spain [2020] CESCR 52/2018, para. 9.4.

2 Tunderstand the term ‘realise’ as encapsulating the obligations to protect and fulfil as they are expressed in the

tripartite typology.

Rodrigo Uprimny, Sergio Chaparro Hernandez and Andrés Castro Aratjo, ‘Bridging the Gap: The Evolving

Doctrine on ESCR and “Maximum Available Resources™ in Katharine G Young (ed.), The Future of

Economic and Social Rights (Cambridge University Press 2019) 639.

54 Craven (n 36) 151-152.

53 The jurisprudence has dealt with states’ obligation to ensure access to adequate alternative housing following
an eviction (risk) as part of examining an eviction’s justifiability, which is a different matter. For an analysis,
see Michel Vols, ‘The Optional Protocol to the ICESCR, Homelessness and Moral Hazard: The Alternative
Adequate Housing Requirement in the CESCR’s Jurisprudence — an Incentive Not to Pay for Housing?’
(2023) 12 International Human Rights Law Review 1.

36 El Ayoubi and El Azouan Azouz v Spain (n 44), para. 13.2; Ben Djazia and Bellili v Spain [2017] CESCR 5/

2015, para. 17.2.

Hernandez Cortés and Rodriguez Bermudez v Spain (n 21), see para. 10.4.

8- El Mourabit Ouazizi and Boudfan v Spain (n 21), para. 8.4.

53.
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whether the authors were facing a risk of homelessness because of the authorities’ lack of
action to secure them housing, or, because of the authors” own conduct; i.e., their lack of
diligence in searching for housing and making their housing needs known to the au-
thorities.”” Observing that it was the latter, the Committee found no violation in this
communication. It noted that in meeting their obligations under article 2(1), the least that
the authorities could do is ‘to have a programme or plan designed to ensure the effective
enjoyment of the right’, with ‘deliberate, concrete and targeted measures’ taken ‘towards
the fulfilment of the right ... within a reasonable time frame’.°° Importantly, the
Committee remarked that states may establish ‘administrative procedures to facilitate the
protection of the right to housing, including by requiring individuals to take certain
administrative steps to inform the authorities of their need for help’, so long as these
procedures do not have discriminatory effects or do not place ‘an excessive or unnec-
essary burden’ on individuals.®'

Importantly, none of these communications specifically concerned a migrant’s or
refugee’s inability to access housing in a state party. The question that arises then is where
migrants and refugees stand in relation to all this. Are they considered in any specific
manner by the Committee? There is no specific mention of this group in General
Comment No. 4, nor is there a general comment dedicated to migrants’ and refugees’
rights under the Covenant. There is the ‘Statement’ issued by the Committee in 2017.%
Yet, in terms of the right to access housing for migrants and refugees, it says very little.%?

Having said that, General Comment No. 4 does note that ‘due priority’ must be given
‘to those social groups living in unfavourable conditions by giving them particular
consideration.”®* It defines members of society who are ‘vulnerable and disadvantaged
with regard to housing’ as “homeless persons and families, those inadequately housed and
without ready access to basic amenities, those living in “illegal” settlements, those subject
to forced evictions and low-income groups’.®> Although the Committee does not spe-
cifically note migrants and refugees here, it is clear that migrants and refugees can find
themselves in one or multiple of these situations in the housing market.°® Alternatively,
the requirement can be said to apply to migrants in a vulnerable situation®” and refugees as
a vulnerable and disadvantaged group in a broad sense. Yet General Comment No. 4 does
not articulate how housing discrimination may occur, let alone be addressed, for specific
disadvantaged groups under the Covenant.

% El Mourabit Ouazizi and Boudfan v Spain (n 21), para. 9.2.

0 £l Mourabit Ouazizi and Boudfan v Spain (n 21), para. 9.1.

61 EI Mourabit Ouazizi and Boudfan v Spain (n 21), para. 9.2.

2 CESCR, ‘E/C.12/2017/1’ (n 41).

8- See CESCR, ‘E/C.12/2017/1° (n 41), para. 14.

4 CESCR, ‘GC No. 4° (n 38), para. 11.

5 CESCR, ‘GC No. 4’ (n 38), para. 13.

%6 Indicatively, see Naser v Spain (n 21), para. 5.7 and 5.13.

‘Principles and Practical Guidance on the Protection of the Human Rights of Migrants in Vulnerable Sit-
uations: Report of the United Nations High Commissioner for Human Rights (Contained in Document
A/HRC/37/34)’ (UNGA, Human Rights Council 2018), para. 12.

67.
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It therefore seems that a connection between 1) the fulfilment of the obligation to
guarantee the right to access housing, 2) specifically for migrants and refugees, and 3)
without discrimination seems lacking in the Committee’s interpretative work on article
11(1). Because of this, the added value of non-discrimination in the Covenant’s com-
plicated guarantee of access to housing for these groups remains unclear. To see whether
these shortcomings are addressed by the Committee’s work on article 2(2), the analysis
now turns to the CESCR’s interpretation of non-discrimination.

Non-discrimination under article 2(2)

ICESCR article 2(2) provides that states parties ‘undertake to guarantee’ non-
discrimination in the enjoyment of the Covenant rights. The Committee defines dis-
crimination comprehensively in its General Comment No. 20 as ‘any distinction, ex-
clusion, restriction or preference or other differential treatment that is directly or indirectly
based on the prohibited grounds of discrimination and which has the intention or effect of
nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of
Covenant rights.”®® Not every differential treatment amounts to discrimination. So long as
a differential treatment is shown to be ‘reasonable and objective’, the meaning of which
will be explained in Part II, there is no discrimination.®”

Article 2(2) prohibits discrimination on grounds of race, colour, sex, language, re-
ligion, political or other opinion, national or social origin, property, birth or other status.
ICESCR thus has an open list of grounds,’® and the Committee has adopted a ‘flexible’
approach to interpreting ‘other status’ to capture the dynamic nature of discrimination.””
Among the unenumerated grounds which the Committee considers to fall within the scope
of article 2(2) are disability, age, nationality, marital and family status, sexual orientation
and gender identity, health status, place of residence, and economic and social situation.””
In the context of access to housing, a variety of factors ranging from gender, disability,
language, religion, nationality, race, and socioeconomic status can lead to discrimination,
alone or most likely in intersection with one another, against migrants and refugees.”” For
instance, in the first example provided at the beginning of this article, namely, the
limitation of access to social housing only to nationals and permanent residents, there
would likely be discrimination on grounds of nationality or immigration status or both,
possibly also in intersection with race, depending on the context. The second example,
i.e.,, a discriminatory housing ad in the private sector, represents a case of racial
discrimination.

8- CESCR, ‘GC No. 20’ (n 39), para. 7.

- CESCR, ‘GC No. 20’ (n 39), para. 13.

70 CESCR, ‘GC No. 20’ (n 39), para. 15.

71 CESCR, ‘GC No. 20° (n 39), para. 27.

72 CESCR, ‘GC No. 20’ (n 39), paras. 28-35.

73 Balakrishnan Rajagopal, ‘Report of the Special Rapporteur on Adequate Housing as a Component of the
Right to an Adequate Standard of Living, and on the Right to Non-Discrimination in This Context,
“Discrimination in the Context of Housing” (Contained in Document A/76/408)’ (UNGA 2021), para. 43.
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As for the types of discrimination under the ICESCR, the differentiation between direct
and indirect discrimination remains relevant in the Committee’s understanding of dis-
crimination as clarified in General Comment No. 20”* and the Committee’s jurispru-
dence,”® even though there is not much guidance on how to make the distinction in
conceptual terms.”® Procedurally, one importance of the distinction relates to the burden
of proof, as the Committee has found in Trujillo Calero v Ecuador that once a prima facie
case of disproportionate impact against an identifiable group is made, it is for the state to
show that this does not constitute indirect discrimination on a specific ground.”” Sub-
stantively, however, the pertinence of the distinction is less clear. While, in certain ju-
risdictions, whether discrimination is direct or indirect may have an impact on either the
justifiability of differential treatment altogether or on the level of scrutiny,”® the Com-
mittee has not adopted such an approach so far. In other words, that discrimination is
indirect does not automatically mean that the discriminatory measure will be subjected to
less (or more) scrutiny.”’

Why indirect discrimination still matters then can be explained by the function it
undertakes in identifying more insidious forms of exclusion in the housing context.
Indeed, the disproportionate impact of seemingly neutral housing policies on migrants
and refugees constitutes a significant form of housing exclusion suffered by the latter.*
Atrey insightfully remarks, in her examination of structural racism, that the assessment of
disproportionate impact of such kind risks being absorbed by a utilitarian cost-benefit
calculation which, in highly racialised societies, is likely to justify the ‘sacrifice’ of the
rights of racialised groups like migrants and refugees.®' Hence, distinguishing indirect
discrimination is crucial to identify and redress structural and insidious forms of exclusion
in the housing sector. Having said that, since the Committee has not yet established how
specific grounds impact on the justifiability of indirect differential treatment, except for
clarifying that intersectionality calls for strict scrutiny in general,®* it remains to be seen
whether the Committee will live up to the challenge of calling out such practices.

Discrimination under the Covenant must be both formally and substantively guar-
anteed.® The Committee notes that this requires going beyond the application of a formal
comparator test between similarly situated individuals and ‘paying sufficient attention to

74 CESCR, ‘GC No. 20’ (n 39), para. 10.

7. Trujillo Calero v Ecuador (n 21); Walters v Belgium (n 21).

For an overview of the debate on this point in discrimination law scholarship, see Hugh Collins and Tarunabh
Khaitan (eds), ‘Indirect Discrimination Law: Controversies and Critical Questions’, Foundations of Indirect
Discrimination Law (Paperback edition 2020, Hart 2018) 17-25.

Trujillo Calero v Ecuador (n 21), para. 19.4.

78 Collins and Khaitan (n 76) 22.

7 As exemplified in Trujillo Calero v Ecuador (n 21).

Jorge Bustamante, ‘Report of the Special Rapporteur on the Human Rights of Migrants, Jorge Bustamante
(Contained in Document A/HRC/14/30)’ (UNGA, Human Rights Council 2010), paras. 45-46; Ringelheim
and Bernard (n 3).

Shreya Atrey, ‘Structural Racism and Race Discrimination’ (2021) 74 Current Legal Problems 1, 25-29.
See below, Section 2. Discriminatory conduct as a limitation of the right to access housing.

8. CESCR, ‘GC No. 20’ (n 39), para. 8.
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77.
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groups of individuals which suffer historical and persistent prejudice’.** It also remarks
that direct discrimination includes ‘detrimental acts or omissions on the basis of pro-
hibited grounds where there is no comparable situation’.*> These statements indicate that,
in General Comment No. 20, the Committee goes beyond a formalistic understanding of
discrimination that is not constrained to a comparator test; although it does not go so far as
declaring the test completely irrelevant. In fact, in Lopez Rodriguez v Spain, concerning
the right to social security of a prison inmate who lost his non-contributory disability
allowance, the comparator test played an important role and the ‘inappropriate’ com-
parisons drawn by the author were part of the reason why the Committee found no
violation of article 2(2) in conjunction with article 9.*° However, in its very recent views
on J.T. and others v Finland concerning Sami people’s right to take part in cultural life of
the community, the Committee reiterated its earlier view that eliminating discrimination
requires more than simply making comparisons.®” These different views create an in-
stability regarding the application of the comparator test, although the Committee’s latest
views can be read to the effect that when the ‘historical and persistent prejudice’ suffered
by an identifiable group is clear, such as in the case of indigenous peoples, the Committee
will not pay much heed to the necessity of comparison. Future jurisprudence will
hopefully shed more light on this issue.

According to the Committee, lack of differential treatment where such treatment is
necessary to achieve substantive equality may constitute discrimination as well.*® Also,
the Committee takes discrimination in housing by private actors into account, although it
does not explain the extent to which states are obliged to regulate these actors’ actions in
this context.*

The most novel characteristic of the prohibition of discrimination under the Covenant
is that the obligations that it gives rise to are ‘immediate and cross-cutting’.’® This entails
that not only negative but also positive obligations to guarantee non-discrimination under
the Covenant must be immediately realised. Yet earlier it was clarified that, principally,
states’ positive obligations are subject to progressive realisation per article 2(1). This
necessitates teasing out what the anti-discrimination obligations of states, which are of
immediate nature, consist of and how they apply in conjunction with the principal
obligation to ‘progressively realise’ the Covenant rights. Essentially, this means that the
relationship, or the distinction, between article 2(1) and article 2(2) of the Covenant needs
to be clarified. While this need has been observed in scholarship, there is no analysis that
investigates the ramifications of such a clarification, but only expectations for clarification

8% CESCR, ‘GC No. 20° (n 39), para. 8(b).

3 CESCR, ‘GC No. 20 (n 39), para. 10(a).

" Lopez Rodriguez v Spain (n 21), paras. 14.2-14.9.
87- J.T. and others v Finland (n 21), para. 14.10.

8- J.T and others v Finland (n 21), para. 14.10.

- CESCR, ‘GC No. 20’ (n 39), para. 11.

0 CESCR, ‘GC No. 20’ (n 39), para. 7.

%
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from the CESCR.”! The following analysis therefore benefits both the ICESCR literature
at large, and the right to access housing in particular.

With this in mind, the analysis turns (in Part II) to the novelties of applying non-
discrimination in conjunction with article 11(1) to the benefit of migrants and refugees.

Part Il
Applying article 2(2)

Let us revisit the two scenarios introduced in the beginning of the paper. In scenario 1, a
refugee with a temporary residence permit is excluded from queueing for social housing
because of a local authority’s rules that limit this possibility only to permanent residents
and nationals. In scenario 2, a private housing provider puts an ad on their website, with
the note ‘no migrants please’, and the relevant authorities take no action against this
conduct. What sort of state conduct gives rise to discrimination in these instances? This is
the primary question that needs to be answered to apply the Covenant correctly in such
instances of discrimination. The first section of this part will explain this. The second and
the third sections will then explore the legal standards applicable depending on the
characterisation of the discriminatory conduct.

Characterising state conduct correctly. A discriminatory conduct contrary to article 2(2) can
be characterised in two ways; either as a failure to realise access to housing without
discrimination or as a limitation of the right to access housing. Scenario 1 presented above
is an example of discrimination in access to housing against a refugee in the form of a
formal limitation.”? Scenario 2, on the other hand, exemplifies a situation where a state
fails to realise migrants’ access to housing without discrimination by acting against the
conduct of a private housing provider.

Having said that, categorising discrimination as occurring due to either one of these
two conducts may not always be so straightforward. Think about a third scenario, where a
social housing queue which distributes housing solely based on one’s queue time may
leave recently arrived migrants and refugees at a great disadvantage. A policy that is
neutral at face value which disproportionately impacts a certain group may be indirectly
discriminatory.” Should this third scenario be discussed as a limitation by the state, in that
it introduces a criterion of access that does not pay sufficient attention to the needs of a
specific group? Or should it be discussed as a failure to act by the state to remove
differential treatment that arises because of a facially neutral standard?

°1- Rebecca Brown, Lilian Chenwi and Michael Ashley Stein, ‘Equality and Non-Discrimination” in Julieta
Rossi and others (eds), The Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights: A Commentary (Pretoria University Law Press 2016) 257, 267, 286287, 291.

92 Depending on how such exclusion is phrased, this could either be a direct or indirect discrimination. The
example here is constructed as a case of direct discrimination.

93 Juan Carlos Benito Sanchez, Applying International and European Anti-Discrimination Law to the Housing
Context (Editions Pendone 2023) 44, 88.
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Since the main cause for concern here seems to be a neglect for the special needs of
migrants and refugees, it seems more plausible that this constitutes a failure to remove
differential treatment by the state. However, a substantive examination of the discrim-
inator’s reasoning” as to what factors were considered and how in the performance of the
discriminatory conduct may reveal that the aim was in fact excluding migrants and
refugees from access to social housing in a seemingly indirect manner, thus preventing
them from enjoying this right via state conduct. Then, it would be more apt to characterise
this conduct as a (direct) discriminatory limitation.”>

Why does the determination of the exact character of a potentially discriminatory
conduct matter? Given the nature and structure of state obligations set forth in Part II of
the Covenant, it determines which standard of assessment would need to be applied in a
complaint. Let us explore these standards further.

Discriminatory conduct as a limitation of the right to access housing. In our first scenario, the
state treats refugees differentially from permanent residents and nationals by limiting their
access to social housing through an eligibility criterion. In such a case of limitation, the
standard of assessment is the following: if the differential treatment is not shown to be
objective and reasonable by the state, it amounts to direct discrimination.

According to the Committee, the ‘objective and reasonable justification’ test comprises
of establishing 1) the legitimacy of the aim of a measure, 2) its compatibility with the
nature of the Covenant rights, 3) that it is solely for the purpose of promoting the general
welfare in a democratic society, and 4) that there is a clear relationship of proportionality
between the measure and the aim sought.’® This is essentially the standard found in
ICESCR article 4, despite the Committee’s failure to refer to this provision explicitly in
General Comment No. 20.”” However, the test articulated by the Committee does not
mention the requirement of a limitation being ‘determined by law’.”® This should not be
read as the requirement of lawfulness being excluded from the assessment of a potentially
discriminatory limitation. Indeed, the Committee’s Statement on the duties of states
towards refugees and migrants can be read as a confirmation to that effect, as it remarks
that differential treatment ‘should be in accordance with the law [...]".%°

Regarding legitimate aims, a duality is noticeable in General Comment No. 20. The
Committee first says that differential treatment should pursue a legitimate aim. It then
states that differential treatment should be solely for the purpose of promoting general

4 T should emphasise that I do not mean ‘intent” here since it is not a precondition for identifying discrimination,

Anne F Bayefsky, ‘The Principle of Equality or Non-Discrimination in International Law’ in Stephanie

Farrior (ed.), Equality and Non-Discrimination under International Law (Routledge 2015) 78.

For further discussion on this point, see C Campbell and D Smith, ‘Distinguishing Between Direct and

Indirect Discrimination’ (2023) 86 Modern Law Review 307, 319 ff.

9- CESCR, ‘GC No. 20’ (n 39), para. 13.

7 Slingenberg (n 33) 179.

8- On the meaning of this condition, see Philip Alston and Gerard Quinn, ‘The Nature and Scope of States
Parties’ Obligations under the International Covenant on Economic, Social and Cultural Rights’ (1987)
9 Human Rights Quarterly 156, 199-200.

9 CESCR, ‘E/C.12/2017/1" (n 41), para. 5.
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welfare in a democratic society. The separate mention of these two criteria may lead to the
interpretation that a differential treatment can pursue any legitimate aim, i.e., legitimacy
need not be understood as limited solely to the purpose of promoting general welfare in a
democratic society. The standard referred to in General Comment No. 20 is therefore
confusing as it could be construed as widening, without a clear basis, the scope of the aim
that could be cited as legitimate by states. This is slightly problematic because the
existence of a single or multiple legitimate aim(s) directly affects the application of the
justification test, as shown below. Relatedly, the ordinary meaning of ‘promoting general
welfare in a democratic society’ does not have much to do with public order and national
security, an aim that can be cited by states in the migration context, but more with
increasing the overall living standards. 199 1mportantly, the plain text of article 4 mentions
only this aim, i.e., promoting general welfare, as legitimate.'’' Therefore, in accordance
with the plain text of the Covenant and the ordinary meaning thereof, the legitimacy
standard should be understood as referring solely to the purpose of promoting general
welfare in a democratic society when assessing a differential treatment.

As for the proportionality test, the Committee has clarified the meaning of this test in its
eviction jurisprudence. Accordingly, the Committee has noted that a limitation must be
necessary, i.e., it must be the least restrictive measure available, and the benefits of the
limitation in promoting the general welfare must outweigh the impact of the limitation on
the enjoyment of the right.'*

In light of these clarifications, the key then is ascertaining when differential treatment
against migrants and refugees is justifiable and when it amounts to discrimination.
Importantly, this must be conducted in light of two constraints inherent to social rights as
human rights: 1) the justifiability of differential treatment in the migration context with
reference to the need to promote general welfare in a democratic society, which may very
well include economic considerations and the need to allocate ‘scarce’ resources'** 2) in
view of the discretion afforded to states in determining their housing policy.

190- Alston and Quinn (n 98) 201-202; Amrei Miiller, Limitations to and Derogations from Economic, Social

and Cultural Rights’ (2009) 9 Human Rights Law Review 557, 573; International Commission of Jurists,
“The Limburg Principles on the Implementation of the International Covenant on Economic, Social and
Cultural Rights’ (1986), para. 52.
191 Slingenberg (n 33) 270.
192 walters v Belgium (n 21), para. 9.3.
1 disagree with the view that resource-motivated limitations are not reviewable under article 4, see, inter alia,
Slingenberg (n 33) 263, 276. The text of article 4 is wide enough to include measures taken due to resource
constraints to ‘promote general welfare’. Making resource-constraint related state omissions and acts
exclusive to article 2(1) is not convincing. Article 4 provides a tool (proportionality) to assess a measure that
might disadvantage an individual while promoting general welfare, including when the measure was taken
due to resource constraints (similarly, see Sandra Ratjen and Manav Satija, ‘Realizing Economic, Social, and
Cultural Rights for All’ in Eibe Riedel, Gilles Giacca and Christophe Golay (eds), Economic, Social, and
Cultural Rights in International Law: Contemporary Issues and Challenges (Oxford University Press 2014)
130). Even if the drafters intended to limit resource arguments solely to article 2(1) (Alston and Quinn (n 69)
194), as per rules of treaty interpretation, the ordinary meaning of the text should prevail over its drafting
history.
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These constraints, though significant, are not insurmountable. In relation to the
first constraint, the specific understanding of the sole legitimate aim as explained
above is crucial.'® This would require a careful scrutiny of broadly framed mi-
gration policy-related aims that might be cited by states,'’> with a view to un-
derstanding whether a specific measure does indeed promote general welfare, and
not the welfare of a select majority, in a democratic society.'°® Even when economic
justifications are put forward in the name of promoting general welfare, however,
the Committee can and should ‘determine the validity of the differential treatment
of aliens by assessing whether it is motivated by sound economic reasons or mere
prejudice.”'®” Aims such as the need to allocate ‘scarce’ resources should be taken
very seriously and judged in light of the prevalent socio-economic situation of a
respondent state.'°®

In relation to the second constraint, the amount of discretion left to states in
designing their housing policy is not endless. However, determining the extent of this
discretion is important, as it will shape how the proportionality assessment will take
place. The Committee does not have a clear set of principles established in this
respect. For example, it is not clear how the specific ground of differential treatment
might affect the discretion afforded to a state, and there is no ‘suspect ground’
doctrine developed for now. The only consistent remark made by the Committee,
although not in the context of discrimination but generally in relation to article 4, is
that ‘the more serious the impact on the author’s rights under the Covenant, the
greater the scrutiny that must be given to the grounds invoked for (...) a
limitation.”'””

Having said that, there are certain factors that may require stricter scrutiny. In Trujillo
Calero v Ecuador, concerning the right to social security without discrimination of a
woman who was an unpaid domestic worker and a voluntary affiliate to a social security
scheme, the Committee noted that

104 This is particularly important since migrants’ and refugees’ rights are more likely to be limited ‘based on

reasons of immigration policy’, Slingenberg (n 33) 261.

Sepulveda argues that immigration control-related aims cannot be seen to promote general welfare in the
sense of article 4; Sepulveda (n 37) 282-283. 1 disagree; I believe this aim is wide enough to incorporate such
aims within its scope (in agreement with Slingenberg (n 20) 279-280), as long as migration control-related
aims that concern living standards in a receiving state are at issue; Serde Atalay, ‘Stuck in Between Law and
Politics? Understanding the Impact of the Right to Housing as a Right of Migrants and Refugees in In-
ternational Law’, On file with author (2024).

‘[T]he promotion of the general welfare can never be achieved at the expense of one section of society.’
Yvonne Klerk, “Working Paper on Article 2(2) and Article 3 of the International Covenant on Economic,
Social and Cultural Rights Symposium: The Implementation of the International Covenant on Economic,
Social and Cultural Rights: Working Papers’ (1987) 9 Human Rights Quarterly 250, 264. Admittedly,
however, even this understanding is not sufficient to address the cases where the aim of promoting general
welfare functions to limit the arrival of migrants in the first place with reference to the need to protect the
interests of a polity.

197- Craven (n 36) 174.

18- Mutatis mutandis, Walters v Belgium (n 21), para. 12.6.

Walters v Belgium (n 21), para. 9.3.
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the author is an older person who is in a critical economic situation and has health problems and
that the intersection of the alleged gender and age discriminations makes her particularly
vulnerable to discrimination in comparison with the general population. This means that
particularly special or strict scrutiny is required in considering the question of possible

. L. . 11
discrimination.'°

In Lopez Rodriguez v Spain, mentioned earlier, the Committee came to the same
conclusion because the author was ‘a person with a disability and ... also deprived of his
liberty, and ... therefore at greater risk of discrimination than the population at large.”''" It
appears that the Committee pays close attention to the intersectional nature of the dis-
advantage suffered as a result of the multiple groups to which a person belongs.''? This is
important for migrants and refugees because it means that their disadvantaged position in
the housing market due to their race, ethnicity, nationality, the type of residence permit
they hold, likely in intersection with other characteristics such as socioeconomic status,
gender etc.''? requires strict scrutiny by the Committee in a discriminatory limitation
claim. As argued elsewhere,''* an important communication which represents a missed
opportunity for the Committee to clarify exactly this point (in specific relation to the
intersection of migration status and socioeconomic status) is Infante Diaz v Spain which
concerned the exclusion of an undocumented migrant from access to social housing as an
adequate housing alternative against the background of an eviction threat.'"

Lastly, another factor that would require very strict scrutiny by the Committee would
be differential treatment via an interference with the enjoyment of the minimum core of
the right to housing.''® The minimum core of the right to housing is a controversial matter
which I cannot discuss here. What needs to be clarified, however, is that article 2(2) is a
command that guides the operationalisation of the Covenant rights. As such, it does not
have a core itself. This understanding is supported by a systematic interpretation of the
Covenant given that article 2(2) is in Part II of the Covenant, rather than Part III which sets
out the substantive rights. Non-discrimination obligations therefore also pertain to the

10 Tyyjillo Calero v Ecuador (n 21), para. 19.2.

" Lépez Rodriguez v Spain (n 21), para. 14.1.

On intersectional discrimination, see Shreya Atrey, Intersectional Discrimination (Oxford University Press
2019).

‘Migrants ... have even greater trouble finding housing in the rental market: a recent study by the association
Provivienda shows that 7 out of 10 real estate agencies are willing to make it more difficult for migrants to
rent the properties they manage’, and that ‘people in situations of great socioeconomic vulnerability often
resort to occupying a dwelling without legal title owing to the systemic shortcomings of the housing market.’
Naser v Spain (n 21), para. 5.7 and para. 5.13, respectively.

Serde Atalay, ‘A Stepping Stone for the Right to Adequate Housing of Undocumented Migrants: Notes on
Infante Diaz v Spain’ (Housing Rights Watch, 26 March 2024) <https://www.housingrightswatch.org/
content/stepping-stone-right-adequate-housing-undocumented-migrants-notes-infante-d%C3%ADaz-v-
spain> accessed 14 April 2024.

Infante Diaz v Spain (n 21).

116 CESCR, ‘GC No. 3’ (n 5), para. 10; CESCR, ‘E/C.12/2017/1 (n 41), para. 10.
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minimum core of the right to housing and complement it.'” Accordingly, any differential
treatment that limits migrants’ and refugees’ enjoyment of the minimum core of the right
to housing must be subjected to the strictest scrutiny possible.

Discriminatory conduct as a failure to realise access to housing without discrimination. In our
second scenario, where a private housing provider puts an ad on their website, with the
note ‘no migrants please’, and the relevant authorities take no action against this conduct,
the discriminatory conduct is in the state’s failure to act, to realise migrants’ right to access
housing without discrimination. In such cases, ascertaining the relevant standard of
assessment depends on resolving another legal issue: the clarification of the relationship/
distinction between article 2(1) and article 2(2).

Consistently with the understanding of non-discrimination obligations as immediate,
the application of article 2(2) excludes article 2(1) for the purposes of ascertaining and
assessing states’ obligations to realise access to housing without discrimination. This
means that under the ICESCR, article 2(2) is not a mere temporal exception to article 2(1),
but a separate source of positive obligations in the specific context of discrimination.
Accordingly, article 2(2) must be distinguished from article 2(1)."'® Despite the long-
standing understanding of non-discrimination obligations as immediate, the Committee
has not clarified the distinction between these provisions explicitly in this manner so far.
Nor has the ICESCR literature delved much into the repercussions of such a separation.
Yet for reasons explored further below, such clarification matters. However, before that, a
note on the meaning of ‘immediacy’ of the obligations is due.

There is broad consensus that the elimination of de jure discrimination can be im-
mediately achieved since states need to just abolish discriminatory laws and regulations
and abstain from adopting them. When it comes to substantive or de facto discrimination,
too, anti-discrimination obligations are immediate.''® However, this is questioned in the
literature by asking whether the elimination of this type of discrimination can be im-
mediately achieved, given that it will have economic implications and require long-term
investment and planning.'*° Although this makes sense, that de facto discrimination may
not be immediately ‘prevented, diminished and eliminated’ does not prevent the con-
clusion that state obligations in this sphere are of an immediate nature. Indeed, the results
may not be immediately achievable; nevertheless, states cannot postpone taking action to
prevent, diminish and eliminate discrimination as it occurs in different contexts in daily
life.'"*' General Comment No. 20 makes this point clear too, with its emphasis on the
immediacy of the obligation to ‘adopt the necessary measures to prevent, diminish and

"7 Similarly, see Padraic Kenna, Housing Law, Rights and Policy (Clarus 2011) 518. This does not mean,

however, that they are limited to the minimum core only.
18- See also Klerk (n 106) 261.
119 CESCR, ‘GC No. 20’ (n 39), para. 8(b).
120- Craven (n 36) 182; Klerk (n 106) 262; Uprimny, Chaparro Hernandez and Aratjo (n 53) 628, footnote no. 6;
Ratjen and Satija (n 103) 116.
Just like it is the case with civil and political rights. Elimination of de facto discrimination does not happen
immediately in this sphere either. However, the fact remains that states are always under an obligation to
eliminate and prevent this as a matter of immediate obligation.
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eliminate’ the causes of de facto discrimination, rather than to immediately achieve the
outcome of having eradicated de facto discrimination.'** Such an understanding does not
deny the fact that these efforts depend on resources either. Resource-dependency de-
termines whether the lack of action to remove differential treatment is justifiable in a
specific instance or not; not the nature of an obligation as such.

Following this clarification, I argue that the legal consequences of clarifying that article
2(2) gives rise to separate positive obligations independently of article 2(1) are threefold:

1. The standard of reasonableness continues to shape the assessment of whether a
state has discharged its positive obligation to realise the right to access housing
without discrimination in light of OP-ICESCR article 8(4).

2. Arguments concerning resource constraints remain relevant in the reasonableness
assessment; however, they would need to be subjected to further scrutiny.

3. Retrogressive measures are excluded from the vocabulary of non-discrimination
under the Covenant.

Each sub-section below will further expand on these points.'*?

The continuing relevance of reasonableness. First, reasonableness continues to be the
standard of assessment in individual communications for determining whether a state has
discharged its positive obligation to realise the right to access housing without dis-
crimination in light of OP-ICESCR article 8(4).'* This is consistent with the wording of
the provision, which states that ‘when examining communications ..., the Committee
shall consider the reasonableness of the steps taken ... in accordance with part II of the
Covenant.” The reference here is not only to article 2(1), but to Part II of the Covenant to
which article 2(2) belongs.'?® Therefore, if a migrant or refugee argues that a state has
failed to prevent discrimination against them in their access to housing, the Committee
would need to assess the reasonableness of the steps taken by the state to that effect.
Importantly, since article 2(1) would be out of the equation in such a claim of dis-
crimination, any state attempt to play the progressiveness card would be invalid in the
determination of reasonableness.

122 CESCR, ‘GC No. 20’ (n 39), para. 8(b).

123- Thus also providing a response to Ratjen and Satija (n 103) 116.

- Similarly, Brown, Chenwi and Stein (n 91) 287.

- Note that this is without prejudice to the understanding that this reference mainly concerns the obligation to
realise in terms of Part II, and not the obligation to respect, because article 4 concerning the obligation to
respect already contains a specific test for assessing the limitation of the Covenant rights.
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In a ‘Statement’ from 2007, the Committee established certain criteria to give sub-
stance to the reasonableness assessment in general.'?® Two of these, i.e., the importance of
the time-frame within which steps are taken and the need to consider the situation of
disadvantaged and marginalised groups, are particularly pertinent for migrants and
refugees.'”’ Additionally, the Committee requires evaluating whether a measure is
discriminatory or not for when assessing the measure’s reasonableness. Discrimination,
therefore, has been made internal to the assessment of reasonableness. An application of
this understanding, though implicitly, can be traced in £/ Mourabit Ouazizi and Boudfan,
noted above. Although this communication did not concern article 2(2), here, the
Committee did not find that the procedures established by Spain in accordance with article
2(1) for the authors to access social housing or another housing alternative discriminated
against them.'® Regrettably, the Committee did not explicitly refer to the reasonableness
test here. However, its reasoning signals that it does not find it reasonable to expect a state
to give someone housing when an individual hasn’t done enough to find housing
themselves, as long as the administrative procedures that one must clear to that end are not
discriminatory.'?’

The internalisation of non-discrimination to the reasonableness test partly makes
sense; however, it raises the following question: if a measure’s reasonableness is to be
assessed by considering, inter alia, whether it is discriminatory or not, how should the
reasonableness of the steps taken to prevent discrimination in the first place be assessed?

The only article 2(2) communication examined in conjunction with article 11(1) by the
Committee, i.c., Walters v Belgium concerning a Belgian national,'*® gives certain in-
dications in this respect.'*' This communication concerned the indirectly discriminatory
consequences of a rigid legal framework of eviction on the socioeconomically disad-
vantaged elderly population. The main issue was the state’s failure to protect Mr Walters
against his eviction which allegedly gave rise to indirect discrimination because of the
relevant tenancy legislation in force. The Committee did not clarify the nature of the
state’s conduct at issue here.'*? It has noted, however, that states should ensure that

126- CESCR, ‘An Evaluation of the Obligation to Take Steps to the “Maximum of Available Resources” under an
Optional Protocol to the Covenant (Contained in Document E/C.12/2007/1)’ (2007), para. 8. On rea-
sonableness, see Bruce Porter, ‘Reasonableness and Article 8(4)’ in Julieta Rossi and others (eds), The
Optional Protocol to the International Covenant on Economic, Social and Cultural Rights: A Commentary
(Pretoria University Law Press 2016); Brian Griffey, ‘The Reasonableness Test: Assessing Violations of
State Oblations under the Optional Protocol to the International Covenant on Economic, Social and Cultural
Rights’ (2011) 11 Human Rights Law Review 275.

127- CESCR, “E/C.12/2007/1° (n 126), paras. 8(¢) and 8(f).

128 EI Mourabit Ouazizi and Boudfan v Spain (n 21), para. 10.4.

El Mourabit Ouazizi and Boudfan v Spain (n 21), para. 8.4.

Importantly, the author of Naser v Spain [2022] CESCR 127/2019 was a migrant and claimed indirect

discrimination on grounds of property status. However, this claim was found unsubstantiated (para. 6.4) and

the author being a migrant did not affect the Committee’s views.

Walters v Belgium (n 21).

But see the third-party submission in Walters v Belgium (n 21), para. 6.5.
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housing-related costs are proportionate to income levels, and that special measures to
protect the elderly population should be adopted.'** It remarked that

(...) the possibility of a disproportionate impact of such a policy on the right to adequate housing
of certain groups in vulnerable situations entails a double obligation for any State party that
chooses such a regulatory framework. Firstly, the State party must establish a mechanism to
monitor the impact of the application of the legal framework on the most vulnerable and
marginalized groups [...]. Second, the policy must include mechanisms and flexibility to ensure
that the application of the legal framework does not have a disproportionate impact in certain

cases. 134

To what extent it is reasonable to expect a state to monitor the indirectly discriminatory
effects of its legal framework on vulnerable populations and/or which mechanisms to
prevent such disproportionate impact can be considered reasonable is unclear from these
statements. However, it was enough for the Committee that no domestic authority took the
disproportionate impact at issue into consideration,'*® indicating a proceduralisation of
the reasonableness assessment. The Committee also considered the existence of alter-
native ‘reasonable’ measures to reduce the impact of the legislative framework on the
author, such as mediation, which were unexplored by Belgium.'*® These findings,
coupled with the factual background of the communication and the inadequacy of the
alternative housing options offered to the author, led to a violation.'*” From this, one can
tentatively infer that in a more obvious, direct discrimination claim of the kind given in
our example, it might be more straightforward (depending on the specific facts) for the
Committee to find that the state did not do what it reasonably could to prevent dis-
crimination against migrants.

Lastly, the Committee seems to have conflated the proportionality test and the rea-
sonableness test in its work.'>® The rationale behind this is not explained, and the
Committee seems unclear on how and when exactly reasonableness should be applied
differently from or together with proportionality. Indeed, when discussing the justifiability
of an eviction for example, the Committee commonly refers to proportionality and
reasonableness together.'*” However, an eviction can either be a limitation of article 11(1)
via direct state interference (i.e., state authorities evicting an individual) which would
necessitate a proportionality analysis (article 4), or it could constitute a failure to realise
the right via state omission (i.e., to prevent a forced eviction by a third party) which would
necessitate a reasonableness analysis (article 2(1)). The Committee is not clear on this

133.
134.

Walters v Belgium (n 21), paras. 11.4, 11.6.

Walters v Belgium (n 21), para. 12.3.

Walters v Belgium (n 21), para. 12.4.

Walters v Belgium (n 21), para. 12.5.

37 Walters v Belgium (n 21), para. 12.4-12.8.

138 Nils-Hendrik Grohmann, ‘Tracing the Development of the Proportionality Analysis in Relation to Forced
Evictions under the ICESCR’ (2022) 22 Human Rights Law Review 1, 21-23.

139- Lépez Alban v Spain [2019] CESCR 37/2018, para. 8.2; Ben Djazia and Bellili v Spain (n 56), para. 13.4;

Gomez-Limén Pardo v Spain (n 51), para. 9.4.

135.
136.



Atalay 23

important distinction, and commonly refers to both article 2(1) and article 4 en bloc.'*
Although some do not question this stance,'*" this is problematic because reasonableness
is the standard set for assessing the steps taken to realise the Covenant rights in OP-
ICESCR article 8(4), not for the justifiability of limitations.'** 1t is not at all a given that
these two standards will or should be always applied together.

The contention here is not that proportionality and reasonableness have nothing in
common in terms of substance. Drawing from the proportionality analysis to give further
content to the reasonableness standard is not problematic as such, or is perhaps even
unavoidable.'** For instance, Young has suggested that proportionality (“as principle, but
not as structured test’) manifests itself through reasonableness in the Covenant.'**
However, that this is done without any apparent justification by the Committee is
problematic because it undermines the structure of the Covenant and creates conceptual
confusion. This could be avoided with more sophisticated reasoning.

Assessment of resource constraints in the reasonableness analysis. The second conse-
quence of understanding article 2(2) as encompassing a separate set of positive obli-
gations than article 2(1) is that arguments concerning resource constraints remain relevant
in the reasonableness assessment; however, the immediacy of article 2(2) obligations
would necessitate their further scrutiny than what may be sufficient under article 2(1).'**
This concurs with the Committee’s understanding in General Comment No. 20 that

A failure to remove differential treatment on the basis of lack of available resources is not an
objective and reasonable justification unless every effort has been made to use all resources at the
state party’s disposition in an effort to address and eliminate the discrimination, as a matter of
priority.'4¢

This makes the added value of non-discrimination under the ICESCR very clear. While
a claim of lack of access to housing brought by a migrant or refugee solely under article
11(1) is susceptible to a potentially laxer scrutiny (due to article 2(1)), the trigger of article
2(2) in conjunction therewith immediately narrows states’ room for manoeuvre when
arguing for lack of resources. Relatedly, the starting point of the assessment shifts
significantly: when it comes to progressive realisation, the starting point is that rights are

140- See, inter alia, Herndndez Cortés and Rodriguez Bermiidez v Spain (n 21), para. 8.2; Gémez-Limén Pardo v

Spain (n 51), para. 9.4.

141- See Grohmann (n 138) 21-23.

142- See, Bruce Porter, ‘The Reasonableness of Article 8(4) - Adjudicating Claims for the Margins® (2009) 27
Nordisk Tidsskrift for Menneskerettigheter 39, 45. This also makes sense since, as noted above (see footnote
no. 125), article 4 already contains a test for assessing limitations.

143 Grohmann (n 138) 21, 23.

144 Katharine G Young, ‘Proportionality, Reasonableness, and Economic and Social Rights’ in Mark Tushnet
and Vicki C Jackson (eds), Proportionality: New Frontiers, New Challenges (Cambridge University Press
2017).

145 Slingenberg (n 33) 179.

146 CESCR, ‘GC No. 20 (n 39), para. 13.
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realisable if resources are there, while in non-discrimination which requires immediate
realisation, the starting point is that differential treatment must be removed unless the lack
of resources is to an extent that makes such a removal impossible despite every effort. The
non-discrimination clause therefore provides migrants and refugees with an important
venue in terms of advancing claims against states and demanding immediate action to
address their housing needs.

It must be noted, however, that the viability of such immediate action by a state would
differ between the two types of positive obligations to realise, namely, the obligation to
protect against the conduct of third parties and the obligation to fulfil. This is because of
the different degrees to which the two types of duties demand states’ resources. This
means that, in the assessment of resource constraints, it would be necessary to pay at-
tention to whether a measure contested as discriminatory is 1) one concerning the conduct
of a third party against which the state remains passive, just like the scenario used in this
paper, or 2) one concerning a state’s failure to fulfil the right to access housing by
adjusting, for example, the distributive criteria used for the provision of housing (such as
waiting times) to prevent discrimination. Achieving the latter is a more resource-intensive
effort than the former. So, depending on the socio-economic context, a state’s failure to
fulfil the right in such a manner may be justifiable on account of lack of resources even
under strict scrutiny.'*’

No room for retrogressive measures. The third and last consequence of understanding
article 2(2) as encompassing a separate set of positive obligations than article 2(1) is the
exclusion of retrogressive measures from the vocabulary of non-discrimination under the
Covenant. Retrogressive measures can be described as measures which constitute roll-
backs in the advancement of the realisation of the Covenant rights.'*® As such, they relate
to article 2(1) rather than article 4."*’ Then, arguing that non-discrimination obligations
arise under article 2(2) independently of article 2(1) means that discrimination cannot be
characterised as a retrogressive measure in violation of article 2(1). Instead, discrimi-
natory treatment perpetrated by or attributable to the state constitutes an interference with
the enjoyment of Covenant rights in violation of article 4. To be clear, a retrogressive
measure can be discriminatory; however, discriminatory treatment in the enjoyment of
socioeconomic rights cannot be characterised as retrogression. This means that it is not
possible to justify discrimination against migrants and refugees in access to housing as a
necessary retrogressive measure, i.¢., as a necessary setback in the realisation of the right,
even in times of economic crisis. Rather, even then, differential treatment which hinders

147- T thank the second reviewer for bringing this point to my attention.

148- The Committee has not provided any definition of retrogressive measures so far; Aoife Nolan, Nicholas J
Lusiani and Christian Courtis, “Two Steps Forward, No Steps Back? Evolving Criteria on the Prohibition of
Retrogression in Economic and Social Rights’ in Aoife Nolan (ed.), Economic and Social Rights after the
Global Financial Crisis (Cambridge University Press 2014) 133.

149 Nolan, Lusiani and Courtis (n 148) 121-126. For further discussion and an alternative view, see Miiller
(n 100).
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access to housing should be subjected to a proportionality assessment in accordance with
article 4.

The clarification of this point is important for migrants and refugees for purposes of
legal certainty. Indeed, when exactly retrogressive measures constitute a breach of states’
obligations under the Covenant remains relatively unclear.'>® Although the Committee’s
main stance on retrogressive measures is that they ‘would require the most careful
consideration and would need to be fully justified by reference to the totality of the rights
provided for in the Covenant and in the context of the full use of the maximum available
resources’,'”! the standard by which the justifiability of retrogressive measures is to be
assessed is uncertain.'>® Moreover, the Committee’s professed firm stance on retro-
gressive measures has not really been put into practice, which further adds to the un-
certainty surrounding the concept and its legal repercussions. The only statement made by
the Committee on this matter in the context of austerity measures was rather weak as it did
not declare such measures to be very difficult to justify. On the contrary, it was rather
deferential toward states parties.'>> Considering the openness of migration policy context
to arguments such as the need to roll back the protection of the right to access housing for
migrants and refugees to curb inward movements,'>* if such practices occurred in the
form of discrimination, there would have been an instability as to how to assess their
justifiability were they to be characterised as retrogressive measures. However, clarifying
that this is not retrogression but a violation of the right to non-discrimination precludes
such instability, as it is then clear how such measures ought to be scrutinised, i.e., with a
proportionality analysis which, depending on the context, the conduct, the type of
discrimination at issue, the relevant grounds etc., would ideally be carried out via strict
scrutiny.'>’

159 Nolan, Lusiani and Courtis (n 148) 121; Colm O’Cinneide, ‘Austerity and the Faded Dream of a Social

Europe’ in Aoife Nolan (ed.), Economic and Social Rights after the Global Financial Crisis (Cambridge
University Press 2014) 195.

CESCR, ‘GC No. 3’ (n 5), para. 9.

The Committee tried to clarify the standards to be used for assessing the justifiability of a retrogressive

measure in CESCR, ‘General Comment No. 19: The Right to Social Security (Art. 9)’ (2007), para. 42;
CESCR, ‘Letter to States Parties, Reference CESCR/48th/SP/MAB/SW’ (16 May 2012). For a discussion of
these standards, see Nolan, Lusiani and Courtis (n 148) 136-144.

153- See CESCR, “Letter to States Parties, Reference CESCR/48th/SP/MAB/SW’ (n 152).

154 As exemplified by the rhetoric of the Freedom Party during 2023 elections in the Netherlands; see Hanne
Cokelaere, ‘For Geert Wilders, “Housing” Is Code for “Immigration” POLITICO (20 June 2024) <https://
www.politico.eu/article/geert-wilders-affordable-social-housing-code-immigration-dutch-far-right/>  ac-
cessed 2 January 2025.

A plausible objection to this argument is that such a proportionality analysis would not necessarily be carried
out via strict scrutiny depending on these factors. In such a situation, it would be more ideal if we could label
the state conduct as retrogression, which would demand strict scrutiny in principle. Setting aside, for a
moment, the fact that the structure of the Covenant precludes such an interpretation, in my opinion, this
argument is not sufficient to address the hyper-sensitivity of the assessment of retrogression to politics of
resource distribution. The latter is also possibly why we do not have clear legal guidance on how to assess
retrogressive measures adopted within the realm of economic and social policy. The proportionality analysis,
though clearly not immune to politics of social rights, at least offers a stable judicial tool which can be
utilised in exacting ways via arguments that are attuned to the specificities of a given case.
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Conclusion

This analysis has shown two things. First, the Committee’s work so far on the right to
access housing and non-discrimination is relatively underdeveloped and at times dis-
orderly, particularly in conceptual terms, in considering and addressing the many ways in
which migrants and refugees can be discriminated against in access to housing. However,
second, there is a way out of this conceptual unclarity, through a methodical interpretation
of the Covenant and a consistent and dynamic application of the important substantive
standards that it provides. Why the tools available to that end are not or may not be put to
work by the Committee is another question that more clearly relates to the institutional
and structural constraints within which the Committee functions. That question is to be
answered in another work. For now, at least, this paper makes the normative value and
potential of the Covenant in this context clear.
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