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Abstract

This major research paper argues that land reclamation through a commons-focused
decolonial land governance framework is a necessary response to both the triple planetary crises
and Indigenous reconciliation in Canada. It begins from the tension between idealized Canadian
identity and the realities of Canadian governance and situates the analysis within the author’s
relationship to Turtle Island, Aamjiwnaang First Nation (“AFN”), and an Anishinaabe research
paradigm grounded in Land, Treaty responsibilities, and legal pluralism. The paper contends that
Canadian colonial-capitalism has produced climate change, biodiversity loss, environmental
racism, and ongoing Indigenous dispossession by prioritizing extraction, exclusionary property
relations, and wealth accumulation over environmental justice and Treaty obligations. Through the
case of AFN and the Chemical Valley, it shows how these structures have generated severe health,
environmental, and jurisdictional harms, while the common law contract approach to Treaty
interpretation and existing fiduciary doctrine continue to restrict access to justice for historic Treaty

Nations such as AFN.

In response, the paper develops an intersocietal framework for reconciliation built through
economics, law, and land governance. It draws on ecological economics and degrowth Marxism
to critique metabolic rifts and biocapacity deficits, advances a functional constitutional approach
to Treaty interpretation rooted in Indigenous Treaty jurisprudence and the Honour of the Crown,
and argues that this approach can restore access to justice for Treaty No. 29 and support restitution
for environmental racism and breaches of Treaty. It then proposes commons governance,
bioregional politics, Indigenous stewardship models, land reclamation mechanisms, Charter
remedies, and plural, adaptive Land Back strategies, while insisting that lasting restitution requires

the re-centering of Indigenous legal orders rather than the mere adaptation of settler property
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models. The paper concludes that true reconciliation requires restorative justice, renewed nation-
to-nation relationships, and the rebuilding of Indigenous jurisdiction and governance over Land

and environment.
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Foreword

This major research paper is the product of a longer intellectual and personal journey. I
completed my undergraduate degree at McGill University in Anatomy and Cell Biology, with a
specialization in oncology and embryology, initially believing that I would become a doctor.
During that time, I spent many hours studying the effects of pollution on human reproductive
capabilities and developmental disease. That work sharpened my understanding of the profound
harms produced by environmental degradation, but it also led me to recognize that the career path
I was then pursuing could not directly create the systemic changes necessary to prevent those

harms.

That realization was followed by several experiences that brought the realities of climate
change and environmental injustice into sharper focus. From witnessing the bleaching of the Great
Barrier Reef, to seeing the forest fires that have plagued British Columbia, to protesting the Coastal
GasLink pipeline alongside members of Wet’suwet’en First Nation, I encountered the social and
environmental instability of the present moment in ways that were immediate and impossible to
ignore. Taken together, those experiences coalesced into a determination to find my own place at
the intersection of law and environmental studies and to contribute to the kind of systemic change

I believed was missing.

The MES/JD program offered the space to pursue that task. It gave me the opportunity to
work through these questions, to engage a wide range of interdisciplinary approaches, and to
determine where my own work and responsibilities should lie. Over time, that process became

inseparable from a deeper understanding of my own marginalized identity, my relationality to
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Land, and my responsibilities as a Treaty person. Those commitments now ground the orientation

of this paper.

This major research paper emerges from that trajectory and from the questions it produced.
It argues that land reclamation through a commons-focused decolonial land governance framework
is a necessary response to both the triple planetary crises and Indigenous reconciliation in Canada.
It situates that argument within my relationship to Turtle Island, Aamjiwnaang First Nation, and
an Anishinaabe research paradigm grounded in Land, Treaty responsibilities, and legal pluralism.
In doing so, it develops an intersocietal framework for reconciliation through economics, law, and
land governance, drawing together Indigenous legal orders, ecological economics, and degrowth

Marxism in order to examine Land Back as restorative justice.

I have therefore chosen to explore avenues for achieving Land Back through what I
describe as a Two-Eyed Seeing approach. In this paper, that means building a bridge for
reconciliation through the synergies among Indigenous legal orders, ecological economics, and
degrowth Marxism. The objective is not to collapse these frameworks into one another, nor to
substitute one for another, but to consider how they may be brought into meaningful relation in
response to the intertwined crises of ecological breakdown, environmental racism, and ongoing
Indigenous dispossession. In that respect, this paper is both an academic project and a reflection

of the path that led me to this work.
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Part 1: Introduction: Relational, Methodological, and Treaty Foundations

This Part establishes the relational, methodological, and Treaty foundations of the major
research paper. It begins by situating the analysis within my responsibilities as a Treaty person on
Turtle Island and within my relationship to Aamjiwnaang First Nation (“AFN”). It then explains
the Anishinaabe research paradigm that informs this work and sets out the Treaty history and
Indigenous Treaty jurisprudence necessary to understand the legal and political claims advanced
throughout the paper. These foundations are necessary because the argument that follows is not
only about environmental governance in the abstract. It is about the relationships, responsibilities,
and legal orders that must structure any meaningful account of reconciliation, Land Back, and
restorative justice in Canada. This Part therefore clarifies the standpoint, method, and Treaty

context from which the remainder of the analysis proceeds.
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1.1. Land Acknowledgement

This section situates the major research paper within the Land, Treaty relationships, and
responsibilities that make the analysis possible. It recognizes the Nations whose territories I live,
learn, and work upon, and it identifies the obligations that follow from being a Treaty person on
Turtle Island. IN doing so, the section also makes clear that acknowledgment alone is insufficient.
If the paper is to take Land, Treaty, and reconciliation seriously, it must proceed from the
understanding that symbolic recognition cannot replace Land itself, nor can it substitute for the
work of repair, restitution, and renewed responsibility. The section therefore establishes the ethical
and relational starting point of the paper. This framing is consistent with the paper’s opening

commitments and its broader focus on Land Back, Treaty responsibilities , and restorative justice.

As I write this major research paper in the Upper Great Lakes region for the completion of
my MES/JD degree at York University and Osgoode Hall Law School, I recognize that many
Indigenous' Nations have longstanding relationships with this territory since time immemorial. I
acknowledge that I am presently learning and working on the territories of the Anishinabek Nation,
Haudenosaunee Confederacy, and the Huron-Wendat. I acknowledge their inherent jurisdiction,
which is rooted in ongoing connections to the land and in their relationships with Creation.
Tkaronto is home to many First Nation, Inuit, and Métis communities and continues to be a
meeting place for Indigenous Peoples across Turtle Island. I recognize the current Treaty holders,

the Mississaugas of the Credit First Nation, and acknowledge that this territory is governed by the

! My use of the word “Indigenous” is informed by the definition provided by the United Nations Permanent Forum
on Indigenous Issues. This definition will be what is referred to when the term “Indigenous” is used in the context of
my paper. In using this term, I am also recognizing status and non-status First Nations, Inuit, and Metis Peoples
located within the settler colonial state of Canada. See, United Nations Permanent Forum on Indigenous Issues,
“Who are indigenous peoples?”, online: https://www.un.org/esa/socdev/unpfii/documents/Ssession_factsheetl.pdf.
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Two Row Wampum, Silver Covenant Chain, and the Treaty of Niagara. These Treaties form part
of an enduring pact to govern the Great Lakes region, as outlined by the Dish with One Spoon
Wampum. It is this same covenant, and the continuing relationship we have with the Anishinaabe
and Haudenosaunee Peoples, that informed the name of Skennen’ko:wa Gamig, The House of

Great Peace located next to Osgoode Hall Law School.?

As a second-generation settler born on these lands and the child of refugees from Tamil
Eelam, I have been invited into this Treaty in the spirit of peace, friendship, and respect. As such,
I must also recognize and remain mindful of the broken Treaties across Turtle Island and of how
the Nations that have welcomed me onto this territory continue to experience ongoing colonization
and displacement. While this Land® acknowledgement is offered, it cannot replace Land itself and
its return to its proper stewards. As such, I also turn my attention to the 8§14 ongoing specific claims
across Canada and the 8 comprehensive land claims within Ontario alone.* This Land
acknowledgement also cannot replace the individuals and children taken from their homes through
colonial violence. This genocide is not rooted only in the past; it is ongoing. As a Treaty person on

Turtle Island, I recognize my responsibilities to engage in the ongoing process of truth,

2 York University, “York University’s Hart House renamed to create safe space for Indigenous peoples” (21 June
2017), online: https://yfile.news.yorku.ca/2017/06/21/york-universitys-hart-house-renamed-to-create-safe-space-for-
indigenous-peoples/?utm_source=YFile Email&utm medium=Email&utm_content=Top-
Stories&utm_campaign=yfile.

3 I have chosen to capitalize “Land” when referring to it as a proper name to signify the depth of relationship
Indigenous communities have with it as explained by Sandra Styres and Dawn Zinga. “Land” extends beyond a
material fixed place, it is spiritual, grounded in interconnected and interdependent relationships, cultural positioning,
and is highly contextualized. See, Sandra Styres & Dawn Zinga, “The Community-First Land-Centred Theoretical
Framework: Bringing a ‘Good Mind’ to Indigenous Education Research?” (2013) 36:2 Can J Education 284 at 300-
301.

4 For the summary of national specific claims in Canada, see generally, Crown-Indigenous Relations and Northern
Affairs Canada, “National Summary on Specific Claims” (25 March 2026). Comprehensive land claims can still
occur in Ontario despite the presence of the historic Treaties and are listed by the province under Aboriginal Title
and Rights claims. See generally, Ontario Ministry of Indigenous Affairs, “Current land claims” (6 March 2026),
online: https://www.ontario.ca/page/current-land-claims.
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reconciliation, and Land Back with all my relations, and to work toward ending the ongoing
genocide against Indigenous Peoples. I understand my responsibilities in revitalizing Indigenous
Legal Orders across Turtle Island and within the pluralist legal order of the colonizer state, Canada.
I will continue this work and continue to uphold my responsibilities as a Treaty person as long as

the sun shines, the rivers flow, and the grass grows.

The responsibilities identified in this Land acknowledgement also raise a broader
institutional question. If Canada presents itself as committed to peace, fairness, and respect, the
next issue is whether its governance structures actually reflect those values. The following section

therefore turns to the tension between Canadian identity and Canadian governance.
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1.2. The Tension Between Canadian Identity and Canadian Governance

The central concern of this section is the tension between the values commonly associated
with Canadian identity and the governance structures that Canada continues to uphold. Although
Canadian identity is often linked to care, fairness, respect for nature, and peaceful coexistence,
Canadian environmental and legal governance remains deeply shaped by colonial-capitalist
priorities that privilege extraction, exclusion, and accumulation. That tension matters because the
gap between identity and governance is not merely rhetorical. It helps explain how Canada can
present itself as just and environmentally responsible while continuing to permit Indigenous
dispossession, environmental racism, and the degradation of Land. This section therefore identifies

the disjuncture that the remainder of the paper seeks to confront.

In an era of a crumbling international order and increasingly authoritarian leadership by
U.S. President Donald Trump just south of our border, Canadian pride appears to have resurged
amid this instability. Recent threats to Canada’s sovereignty and economy by our so-called closest
ally have reversed a decline in Canadian pride that has persisted since 1985, resulting in a 9%
increase in the number of Canadians who consider themselves “very proud” since last year.’> As
we witness this resurgence in national pride, however, we must critically assess whether our

governance and policies reflect the aspects of Canadian identity that we consider most important.

A 2022 Environics Institute survey review on the evolution of Canadian identity since 1985
found that national symbols associated with Canada’s cultural diversity and socialist communal

policies are becoming increasingly significant.® For example, the highest-ranking symbols of

5 Environics Institute, Pride in Being Canadian (Toronto: 2025) at 3 [Pride].
¢ Environics Institute, The Evolution of the Canadian Identity (Toronto: 2022) at 5 [Evolution].
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importance for Canadians are the Charter of Rights and Freedoms (‘Charter’)’, public health care
system, and public education.® These were followed closely by the finding that two in three
Canadians regard Indigenous Peoples in Canada, the Canadian flag, and multiculturalism as “very
important”.” Importantly, the authors emphasize that identifying Indigenous Peoples as important
to Canadian identity is not meant to trivialize or misrepresent the relationality of Indigenous

Peoples in Canada. Rather, it reflects public salience and support for Indigenous issues.

Over the past few decades, the Charter of Rights and Freedoms, multiculturalism, and
Indigenous Peoples have all shown significant positive trends in defining Canadian identity.!° This
is largely due to the increased value and weight these components hold for Canadians under the
age of 40, first- and second-generation immigrants, and racialized Canadians.!! In fact, younger
Canadians aged 18 to 34 are now more likely to say that multiculturalism or Indigenous Peoples
are more important to Canadian identity than the national anthem or the flag.'> We can therefore
understand the recent increase in Canadian pride as rooted in these values and aspects of Canadian
identity, which many of us regard as central to our self-identification in comparison to our

American counterparts.

However, is this Canadian pride misplaced? In the age of the triple planetary crises, Canada
has continuously failed to meet its goals and commitments in addressing climate change,
biodiversity loss, and environmental racism. This raises serious concerns about the policy priorities

of our governmental institutions, as well as about inequity and access-to-justice barriers under the

7 Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (UK), 1982, c 11 [Charter].

8 Pride, supra note 5.

? Ibid.

10 Ibid at 6-7.

1 Ibid at 10-13.

12 Ibid at 11.
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Charter. Is Canada truly as fair, righteous, and socially conscious as Canadians seem to believe?
Furthermore, in the decade since the Truth and Reconciliation Commission of Canada (‘TRC”)
investigation and reports increased public saliency of Indigenous issues, the lack of action and
meaningful results in implementing the Calls to Action is inexcusable.!® This appears to contradict
the friendly, kind, and neighbourly spirit in which Canadians take pride. We must therefore
deconstruct the idealized vision of Canadian identity and society in order to understand how it has
been compromised and how this dichotomy has been created. From that point, we can honestly
evaluate how to reconstruct our governance systems using solutions that truly embody the aspects

of Canadian identity which we are so proud.

In this paper, I use the overarching narrative of Canadian values, identity, and pride to
analyze the inconsistencies in Canada’s current approach to addressing the triple planetary crises
and Indigenous reconciliation. Using this approach, I argue that land reclamation through a
commons-focused decolonial land governance framework is a necessary solution to address
the triple planetary crises and Indigenous reconciliation within Canada. This paper
specifically explores how this solution can be recognized and used as an appropriate remedy
for breaches of Treaty and environmental racism. Part 1 examines the impacts of current
political, economic, and legislative schemes that have marginalized and excluded environmental
justice, Indigenous rights, and reconciliation from being reflected in Canadian identity. Part 2
addresses the anti-Canadian tensions uncovered in Part 1 by offering alternative approaches that
increase the inclusion of environmental justice, Indigenous rights, and reconciliation while

simultaneously building intersocietal relationality with Indigenous Nations. Part 3 provides an

13 See generally, Truth and Reconciliation Commission of Canada, Truth and Reconciliation Commission of
Canada: Calls to Action (Manitoba: Truth and Reconciliation Commission of Canada, 2012) [Calls to Action].
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overview of the land reclamation and commons governance solution and explains how it aligns

with and reinforces the idealized Canadian identity in which Canadians take pride.

I provide a practical example of this remedy and theoretical governance framework through
a case study examining how Land Back could be conceived in a situation such as that currently in
play in Aamjiwnaang First Nation. This paper does not reflect the perspectives or opinions of
Aamjiwnaang First Nation’s government or community. Rather, it is a reflective piece drawn from
my own learning as a settler researching decolonial land and environmental governance and
applying that work to my personal perspectives and observations from my time working in

Aamjiwnaang First Nation.

If this paper begins from the tension between Canadian identity and Canadian governance,
the next question is where I stand within that tension. The following section therefore turns to my
own positionality within these relationships in order to clarify the responsibilities and perspective

that shape this work.



Nithianantha 9

1.3. Placing Myself

This section explains the standpoint from which I approach the questions examined in this
paper. Because this paper is grounded in relationships to Land, Treaty, and community, it is
necessary to situate myself within those relationships rather than proceed as though the analysis
were detached from them. Doing so clarifies both my responsibilities as a Treaty person and the

methodological commitments that inform the research and argument that follow.

The theoretical framework for my research project is grounded in my personal relationship
to Turtle Island as a Treaty person and in my positioning in relation to Aamjiwnaang First Nation.
To explain this framework, I must first reflect on the importance of Land and connection to Land
within Indigenous perspectives.'* As Styres and Zinga state, connection to Land is a “deep sense
of identification through a cosmological and ecological connection to both natural and spiritual
worlds”."> This intricate connection to Land is exemplified by the totemic identity of the
Indigenous Peoples of the Great Lakes region and the dodem governance structure. The patrilineal
inheritance of totemic identity, and its continuity between people and place, provides a basis for
understanding the connections and responsibilities between individuals, within community, to
“other-than-human beings™'¢, and to the Land.!” This connection also plays an intricate role in
understanding Indigenous pedagogy, which ties Land and place to languages, arts, stories,
ceremonies, and other cultural practices. It is because of this deep sense of identity with Land that

colonialism has violently attempted to separate Indigenous Peoples from their traditional

14 Supra note 3.

15 Ibid at 302.

16 T have placed the term “other-than-human beings” in quotations because this form of identification of life is an
academic construct and not reflective of Indigenous perspectives which see these beings as kinship relations.

17 Darlene Johnston, “Connecting People to Place: Great Lakes Aboriginal History in Cultural Context”, Ipperwash
Inquiry (Vancouver: The Peter A. Allard School of Law, 2006) at 3-8.
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territories.'® As a result, my research approach must recognize the history and relationship between
Indigenous Peoples, Creation, and Land in order to truly recognize Indigenous sovereignty and

begin to reconcile colonial violence.

Following this recognition, I began to consider my own relationship to Turtle Island and
how to place myself within the broader history between the colonial state of Canada and
Indigenous Peoples. As a second-generation settler born in Toronto, Canada, I sought to identify
which Treaties govern the Land on which I live. Using A Treaty Guide for Torontonians as
reference, [ recognized that, as a settler, my responsibilities are outlined by the Two Row Wampum,
the Silver Covenant Chain, the Treaty of Niagara, and the Dish with One Spoon Wampum, which

underlies the previous Treaties.'

I then recognized ongoing acts of colonial violence by
identifying broken Treaty relationships, Land claims, and many other numerous avenues through
which violence has been, and continues to be, perpetrated against Indigenous Peoples. As a settler,
these acts of violence have afforded me a level of privilege that is denied to Indigenous Peoples. I
therefore came to understand that, as a Treaty person in this territory, I carry personal obligations
and responsibilities to repair and uphold the Indigenous intent of the Treaties by committing myself

to the processes of truth, reconciliation, Land Back, and the revitalization of Indigenous Legal

Orders within the pluralist legal order of the colonizer state, Canada.

Situating myself within these relationships also requires specificity. The next section

therefore turns from my general positionality as a Treaty person to an introduction of AFN.

18 Margo Greenwood & Nicole Marie Lindsay, “A commentary on land, health, and Indigenous knowledge(s)”
(2019) 26:3 Global Health Promotion §2.
19 Ange Loft et al, “Treaties for Torontonians” (2022), online: https:/talkingtreaties.ca/treaties-for-torontonians.
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1.4. Aamjiwnaang First Nation

Aamjiwnaang First Nation is an Anishinaabe Nation whose territory extends across the
waterway between Lakes Huron and Erie, bounded by the Maitland River to the East and the Flint
River to the West. Colonial displacement resulting from the 1807 Treaty of Detroit and 1827 Treaty
No. 29 forced the Nation onto two reservations in Michigan and four reservations in Ontario.

Today, AFN refers to the community and First Nations government located on the Sarnia reserve.?’

AFN is a Nation and community marked by resilience, strength, passion, and resolve. For
more than a century, they have endured environmental racism perpetrated by the petrochemical
industry and by the federal and provincial governments. The Nation’s continued assertion of their
rights and inherent sovereignty in the face of multinational fossil fuel and plastics corporations,
whose wealth exceeds that of many nation-states, is deeply inspiring and significant. Even as anti-
Indigenous racism in nearby Sarnia has intensified due to problematic populist politicians, Chief
Janelle’s responses reflect the character of the community in holding those actors accountable and

in challenging those narratives.?!

Having introduced AFN in general terms, I now turn to my particular relationship with the

Nation, which grounds the case study and much of the practical orientation of this paper.

20 Aamjiwnaang First Nation, “History” (2026), online: https://www.aamjiwnaang.ca/history/.

2l Melanie Irwin, “Aamjiwnaang chief files formal complaints over remarks made by Bill Dennis” (6 February
2025), online (news article): https://sarnianewstoday.ca/sarnia/News/2025/02/06/aamjiwnaang-chief-files-formal-
complaints-over-remarks-made-by-bill-dennis.



https://www.aamjiwnaang.ca/history/
https://sarnianewstoday.ca/sarnia/News/2025/02/06/aamjiwnaang-chief-files-formal-complaints-over-remarks-made-by-bill-dennis
https://sarnianewstoday.ca/sarnia/News/2025/02/06/aamjiwnaang-chief-files-formal-complaints-over-remarks-made-by-bill-dennis
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1.5. Personal Relationship to Aamjiwnaang First Nation

This section explains why AFN occupies a central place in this paper. AFN is not merely
an illustrative example. The Nation’s experience brings into sharp focus the interrelationship
among Treaty, Land dispossession, environmental racism, jurisdictional harm, and the need for
restorative justice. By clarifying my relationship to AFN, this section also identifies the community

context through which the broader arguments of the paper are developed.

Following this understanding of my personal relationship to Turtle Island, I then had to
position myself in relation to AFN. My working relationship with AFN began during my summer
2024 term through a legal internship in the Debwewin program and continued into my 3L winter
semester through my placement in Osgoode’s Intensive Program in Indigenous Lands, Resources
and Governments (“ILRG”). During this time, I worked for the Nation as a legal intern in both the

Lands and Environment departments and completed the following projects, among others:

- Provided community legal education workshops on topics related to environmental,
Aboriginal, and Indigenous law;

- Drafted AFN governance statements and protocols for rights assertion, land use,
consultations, and Anishinaabe legal order resurgence;

- Advocated for AFN’s Indigenous, Treaty, and environmental rights during
consultations with petrochemical proponents and Crown ministries, both federal and
provincial); and

- Presented on Indigenous perspectives on the Right to a Healthy Environment and
facilitated a Treaty Council and protocol workshop at AFN’s Lighting of the 8" Fire

Conference, held together with the Canada Energy Regulator to discuss co-governance
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and implementation of the United Nations Declaration on the Rights of Indigenous
Peoples Act.*

Through this work at AFN, I observed and learned a great deal about the community and its needs
as a Nation. During this period, I built relationships with AFN governance workers, community
members, and Chief and Council, and in doing so solidified my commitment to fulfilling my
obligations as a Treaty person and law student. I also engaged with the Anishinaabe ceremony
lodges and facilitators in the area, fostering a deeper connection to AFN’s Land through my spring

fast and the Sundance ceremony. As a result of these collective experiences, I aim to reciprocate

and honour the trust and support given to me through this research paper.

During my time at AFN, the governance offices where I worked sat directly across the road
from the INEOS Styrolution site. This gave me firsthand experience of how the benzene leak crisis
affects the day-to-day lives of the community.>* That experience led me to identify a key gap in
how this crisis is being handled by INEOS and the Crown, both provincial and federal: restitution
for the harms caused by the crisis. As a result, I reflected on my time working in AFN and decided
to undertake this specific research paper so that my work could provide a tangible and useful
outcome for the Nation. I hope to engage with the existing literature concerning AFN together with
my past research on reconciliation and Anishinaabe law to understand what restorative justice

looks like according to Anishinaabe and Treaty law; why Land Back is an effective remedy for the

22 United Nations Declaration on the Rights of Indigenous Peoples Act, SC 2021, ¢ 14 [UNDA].

2 See generally, Colin Graf, “A state of emergency in Ontario’s Chemical Valley”, The Narwhal (29 April 2024),
online: https://thenarwhal.ca/sarnia-ontario-chemical-valley/; Emma Mclntosh, “How Ontario could have cracked
down on Chemical Valley pollution — but chose not to”, The Narwhal (26 June 2025), online:
https://thenarwhal.ca/chemical-valley-sarnia-pollution-delays/; Jacqueline Ronson, “A visual guide to air pollution
in Ontario’s Chemical Valley”, The Narwhal (2 July 2025), online: https://thenarwhal.ca/sarnia-benzene-pollution-
numbers/#:~:text=INEOS%20Styrolution%20said%20it%20%E2%80%9Cconsistently,won't%20find%20anywhere
%20else.



https://thenarwhal.ca/sarnia-ontario-chemical-valley/
https://thenarwhal.ca/chemical-valley-sarnia-pollution-delays/
https://thenarwhal.ca/sarnia-benzene-pollution-numbers/#:~:text=INEOS%20Styrolution%20said%20it%20%E2%80%9Cconsistently,won't%20find%20anywhere%20else
https://thenarwhal.ca/sarnia-benzene-pollution-numbers/#:~:text=INEOS%20Styrolution%20said%20it%20%E2%80%9Cconsistently,won't%20find%20anywhere%20else
https://thenarwhal.ca/sarnia-benzene-pollution-numbers/#:~:text=INEOS%20Styrolution%20said%20it%20%E2%80%9Cconsistently,won't%20find%20anywhere%20else
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environmental racism and harm the Nation has suffered; and how this model of governance can
create positive outcomes for both Indigenous Peoples and Canadian settlers. This perspective will
be helpful for AFN as they engage in their pilot partnership with Environment and Climate Change
Canada to address the environmental racism in their territory, seek restitution, and protect their

inherent rights to the Land.?*

Once that relationship is identified, the next task is methodological. The following section
therefore explains the Anishinaabe research paradigm that structures how I approach Land, law,

relationality, and accountability in this paper.

24 For information on this pilot project, see generally, Emma Mclntosh, “Aamjiwnaang has been fighting
environmental racism for decades. Now, the First Nation has an agreement to address it”, The Narwhal (11 February
2025), online: https://thenarwhal.ca/aamjiwnaang-sarnia-environmental-racism-pilot/.
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1.6. Building an Anishinaabe Research Paradigm

This section sets out the research paradigm that guides this paper. Because the paper
engages questions of Land, Treaty, Indigenous legal orders, and reconciliation, its method must be
capable of reflecting relationality, responsibility, and legal pluralism rather than reproducing a
purely extractive or external mode of analysis. An Anishinaabe research paradigm provides that
foundation by grounding the inquiry in relationships to Nation-specific Land, community, and

Treaty responsibilities.

After shaping my personal relational methodology above, I understood that I needed to
adopt a specific research approach that reflected my work with an Indigenous Nation. I therefore
decided to use an Indigenous Research Paradigm (“IRP”) to center Indigenous Peoples’ knowledge
and experience in the research process.? In addition, to avoid a pan-Indigenous approach and to
foster greater integrity and understanding of AFN’s perspective, I specifically formulated an
Anishinaabe Research Paradigm (“ARP”).2 The ARP is informed by my readings and research on
Anishinaabe law through school and work, my first hand engagement with the Anishinaabe legal

order at Osgoode’s Anishinaabe Law Camp, and my personal experiences with Anishinaabe

25 G. Reed, et al., “There is no word for ‘nature’ in our language: rethinking nature-based solutions from the
perspective of Indigenous Peoples located in Canada” (2024) 177:32 Climatic Change 32 at 34.

26 See generally, Lorrilee McGregor, “Conducting Community-Based Research in First Nation Communities” in
Deborah McGregor & Jean-Paul Restoule, eds, Indigenous research: Theories, practices, and relationships
(Toronto: Canadian Scholars, 2018) 148; Nicole Bell, “Anishinaabe Research Theory and Methodology as Informed
by Nanaboozhoo, the Bundle Bag, and the Medicine Wheel” in Deborah McGregor & Jean-Paul Restoule,

eds, Indigenous research: Theories, practices, and relationships (Toronto: Canadian Scholars, 2018) 189; Deborah
McGregor, “Toward an Anishinaabe Research Paradigm: Theory and Practice” in Deborah McGregor & Jean-Paul
Restoule, eds, Indigenous research: Theories, practices, and relationships (Toronto: Canadian Scholars, 2018) 257;
Nicholas J Reo, “Inawendiwin and Relational Accountability in Anishinaabeg Studies: The Crux of the Biscuit”
(2019) 39:1 J of Ethnobiology 65.
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spirituality and ceremony. To conceptualize this approach, I have used the Medicine Wheel and its

teachings to provide structure. The final product can be seen in Figure 1.

Figure 1: Making a Personal Reflexive Anishinaabe Research Paradigm using the Symbology of the Medicine Wheel
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Accordingly, this paper is guided by my personal relational methodology as a Treaty
person, by the working relationship I have developed with AFN, and by the ARP I have constructed
through the medicine wheel. Together, these elements shape the general approach and theoretical
framework of the research. They also inform the legal analysis methodologies employed

throughout the paper.

One example appears in section 3.2.1, where I develop a functional constitutional approach
to Treaty interpretation. That approach requires a high degree of reflexivity to ensure that the
method adopted is respectful of Anishinaabe law and Treaty law, while also meeting my own
responsibilities as a settler working in relationship with AFN. In this context, I begin in the East,
where vision allows me to situate myself as a settler ally in relation to the problem of Treaty
interpretation and to understand the nature of that problem. I then move to the South, where the
time I have spent learning about ILOs, Anishinaabe law, Treaty law, and Canadian constitutional
law informs my understanding of what must change in the Treaty interpretation process so that it
does not render Treaties improvident for Indigenous Nations. This stage also includes the work of
connecting my novel interpretive legal analysis of Treaties to the established rule of law. From
there, [ move to the West, where I draw on those earlier reflections to reason through and develop
further connections between Indigenous constitutionalism, Treaty law, and Canadian
constitutionalism in order to create space for the voice of Indigenous Nations to be centred within
this proposed process. Finally, I move to the North, where these threads are brought together and
woven into the proposed functional constitutional approach to Treaty interpretation. This approach
is structured to give effect to the restorative justice envisioned by Treaty-signatory Nations and to
ensure an avenue through which their legal orders and known history can shape the common

intention of the Treaty, while avoiding the shortcomings of the current approach.
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To assist the reader in understanding the methodology and processes used in this paper, as
well as the legal and political claims it advances, they must also be situated within the broader
historical and jurisprudential context of Treaty making and Treaty interpretation. The following
section therefore turns to Treaty history and Indigenous Treaty jurisprudence in the Eastern

Woodlands.
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1.7. Treaty History and Indigenous Treaty Jurisprudence in the Eastern

Woodlands

The section provides the Treaty history and jurisprudential background necessary for the
legal analysis developed later in the paper. The argument that Canada must move beyond narrow
contact-based Treaty interpretation depends on understanding the intersocietal, diplomatic, and
constitutional character of Treaty relationships in the Eastern Woodlands. This section therefore
establishes the historical and legal context needed to assess the limits of current doctrine and the

possibility of a more relational constitutional approach.

To situate the reader before diving into my research paper, I have prepared a short summary
of the history of Treaties and Indigenous Treaty jurisprudence. This will help provide a basic
understanding of Indigenous legal orders to better comprehend the theory and arguments posited

in my paper.

The Indigenous Nations of Turtle Island possess rich legal orders that were adeptly
developed to govern relationships within a legally pluralistic landscape. The Honour of the Crown,
as a key principle of Treaty interpretation, must therefore be understood through the Indigenous
legal principles that underpin Indigenous Treaty law.?” These legal orders, often grounded in oral
tradition and supplemented by mnemonic devices, preserve legal principles and temporospatial
dynamics in a resilient jurisprudential record.”® This framework gave rise to Indigenous

constitutions with sophisticated diplomatic systems, protocols, and traditions that prioritized

27 For more information, see below in section 2.2.1.
28 John Borrows, Canada’s Indigenous Constitution (Toronto: University of Toronto Press, 2010) at 57-58
[Borrows, Indigenous Constitution].
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conflict resolution.?’ These deliberative systems, grounded in communal ceremony, gift-giving,
speeches, and negotiation, also inspired the constitutional frameworks of the United States and
Canada.’® For example, the Haudenosaunee Confederacy’s Great Law of Peace, with its 117
codicils setting out methods of achieving political balance and harmony, directly inspired the

United States Constitution.>!

The Great Law of Peace is foundational to understanding Treaty jurisprudence in the
Eastern Woodlands region of Turtle Island.*? Although this history is not representative of all
Indigenous Nations and legal orders in Canada, it remains critical to understanding the Royal
Proclamation and the Silver Covenant Chain agreement, which together form the constitutional
foundation of Treaty law in Canada. This Treaty jurisprudence constitutes the oldest roots of our

constitutional living tree doctrine.

Wampum, a prominent mnemonic device, records Treaty jurisprudence in the Eastern
Woodlands.*® The Hiawatha Belt (see Figure 2) exemplifies the federalist nature of that

jurisprudence. This wampum records the 117 codicils of the Great Law of Peace and signifies the

2 Ibid at 129-130.

30 Patricia E Perkins, “Climate justice, commons, and degrowth” (2019) 160 Ecological Econs 183 at 187-188.

31 Constitution of the Iroquois Nations (1999), online: https://csciel2.dce.harvard.edu/ssi/iroquois/simple/1.shtml
[/web/20241231205549/https://csciel2.dce.harvard.edu/ssi/iroquois/simple/1.shtml]; Charles C Mann, /491: New
Revelations of the Americas Before Columbus (New York: Alfred A Knopf, 2005) at 333.

32 I will utilize the term “Treaty jurisprudence” when referring to the jurisprudence on Treaties that stem from
Indigenous legal orders not Canadian jurisprudence, any Canadian jurisprudence will be specified; For a
geographical description of the Eastern Woodlands see Charles A Bishop, “Eastern Woodlands Indigenous Peoples
in Canada” (last modified 21 December 2017), online (article):

https://www.thecanadianencyclopedia.ca/en/article/aboriginal-people-eastern-woodlands

[/web/20241231210324/https://www.thecanadianencyclopedia.ca/en/article/aboriginal-people-eastern-woodlands].
33 “Wampum?” are also known as “wampum belts”, however this is a misnomer given by Europeans due to how they

were worn by the representatives of certain Nations. “Wampum” is used in both the singular and plural form. See
generally Beverly Jacobs, “International Law/The Great Law of Peace” (LLM Thesis, University of Saskatchewan,
2000) at 8.
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formation of the Haudenosaunee Confederacy.** Those codicils set out each Nations’s sovereignty,
governance structures, and responsibilities for maintaining cohesion and enduring peace.>* Clear
parallels therefore exist between Haudenosaunee constitutionalism and the Canadian federalist
constitution. Throughout the pre-colonial period, wampum were exchanged among Indigenous
Nations of the Eastern Woodlands to signify relationships, agreements, and obligations through
Treaty law. These wampum referred back to the Hiawatha Belt, thereby preserving consistency
with the Great Law of Peace while allowing the law to grow in response to contemporary
circumstances, including the legal plurality of other Nations. One such example is The Dish With
One Spoon, a prominent pre-colonial wampum that established peace between the Haudenosaunee

Confederacy and the Anishinaabe (see Figure 3).%°

34 Katie Doreen, “Laws braided into belts: three Haudenosaunee Wampum Belts you should know” (5 February
2024), online (article): https://canadiangeographic.ca/articles/laws-braided-into-belts-three-haudenosaunee-
wampum-belts-you-should-know/ [/web/20241231213937/https://canadiangeographic.ca/articles/laws-braided-into-
belts-three-haudenosaunee-wampum-belts-you-should-know/].

35 Onondaga Nation, “Hiawatha Belt” (last visited 14 December 2024), website (article):
https://www.onondaganation.org/culture/wampum/hiawatha-belt/
[/web/20241231232439/https://www.onondaganation.org/culture/wampum/hiawatha-belt/].

36 Martha Stiegman, “The First Treaty is with the Land” (26 November 2022), online (author website):
https://talkingtreaties.ca/treaties-for-torontonians/dish-with-one-spoon/first-treaty
[/web/20241231234252/https://talkingtreaties.ca/treaties-for-torontonians/dish-with-one-spoon/first-treaty/].
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Figure 2: Hiawatha Belt %’

el

The Dish With One Spoon wampum exemplifies how Treaty law navigated legal pluralism.
The Treaty brought two independent legal orders together by identifying common principles to
ensure equitable resource sharing, joint stewardship of all life on the Land, and equal access for
future generations.*® Its symbols, a single dish and spoon from which all members of the two

Nations would eat, represent shared reliance, responsible resource use, and care for future

37 Haudenosaunee Confederacy, Replica of the Hiawatha wampum belt, (1990-2010) held at the National Museum
of the American Indian [wampum], online: https://americanindian.si.edu/collections-search/object/NMAI 407762
[/web/20250102200425/https://americanindian.si.edu/collections-search/object/ NMAI 407762].

38 Ken Maracle, Wampum Belt, Dish With One Spoon, (2016) held at Canadian Museum of History [wampum],
online: https://www.historymuseum.ca/collections/artifact/2411507
[/web/20250102200806/https://www.historymuseum.ca/collections/artifact/2411507].

3 Stiegman, supra note 36.
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participants. These terms reflect legal principles from both Nations and affirm the Earth’s
sacredness and the importance of equal survival opportunities for all life.*’ The Treaty incorporated
the Haudenosaunee principles of ‘peace’, ‘separate but equal sovereignty’, and ‘good mind and
equal justice’, together with the Anishinaabe principles of ‘the Four R’s’ and ‘mino bimaadziwin’*!

The recitation of wampum from the Haudenosaunee legal order and the smoking of the peace pipe

from the Anishinaabe legal order enabled both Nations' constitutions to authorize the Treaty.*?

The Two Row Wampum further demonstrates how Treaty jurisprudence was extended to
ensure equal levels of sovereignty between Indigenous and settler Nations (see Figure 4). Created
during the Mohawk-Dutch alliance, it symbolized peaceful coexistence and trade.* Its two parallel
purple bands signify ‘equal but separate sovereignty’, while the three white rows linking them
signify friendship, good minds, and perpetual peace.** In this way, the Tiwo Row Wampum extended
the principles of ‘strength through unity’, ‘good mind and equal justice’, and ‘peace’ from the

Great Law of Peace to European newcomers.* When the British defeated the Dutch in 1667, they

40 Ibid.

41 “Mino Bimaadziwin’ is a concept which entails living a “good life” where one’s goals/needs are met in a way that
all life forms can live and have their needs met, see ibid; ‘The Four R’s’ are generalized Anishinaabe Treaty law
principles and stand for Respect, Responsibility, Reciprocity, and Renewal, see Ontario (Attorney General) v
Restoule, 2024 SCC 27 at para 18 [Restoule].

42 An example is provided when the principles of the Dish With One Spoon was recited in the renewal of the Eternal
Council Fires Belt between the Anishinaabe and the Haudenosaunee in 1840, see Martha Stiegman, “Peace Between
Nations” (26 November 2022), online (author website): https://talkingtreaties.ca/treaties-for-torontonians/dish-with-
one-spoon/peace-between-nations [/web/20250101001246/https://talkingtreaties.ca/treaties-for-torontonians/dish-
with-one-spoon/peace-between-nations/].

43 Martha Stiegman, “The Two Row Wampum, CA. 1613” (26 November 2022), online (author website):
https://talkingtreaties.ca/treaties-for-torontonians/two-row [/web/20250101001721/https://talkingtreaties.ca/treaties-
for-torontonians/two-row/].

4 Ibid.

4 Ibid.
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assumed the Dutch responsibilities under the Two Row Wampum, thereby establishing it as a

foundation for subsequent Haudenosaunee Treaties with the Crown.*®

Figure 4: Two Row Wampum *’

The Covenant Chain Alliance wampum illustrates how Treaty jurisprudence principles
were reaffirmed and renewed in contemporary Treaties (see Figure 5). This wampum emerged as
the British-Haudenosaunee relationship developed into a military and political alliance against the
French and their Anishinaabe allies.*® Building on the tenets of the Two Row Wampum, it

introduced a conflict-resolution mechanism designed to secure higher standards of accountability

46 Martha Stiegman, “The Covenant Chain, 1667 (26 November 2022), online (author website):
https://talkingtreaties.ca/treaties-for-torontonians/two-row/covenant-chain
[/web/20250101001950/https://talkingtreaties.ca/treaties-for-torontonians/two-row/covenant-chain/J.

47 Anthony Gonyea, Two-Row Wampum Belt Replica (Géissweiita’), (2022) held at Binghampton University Art
Museum [wampum], online: https://buamcollection.binghamton.edu/objects-
1/info/4443?query=keywordPath%20%3D%20%220Q%22%20and%20Disp_Obj_Type%20%3D%20%22Decorativ
€%20Arts%22&sort=61&page=79 [/web/20250102201747/https://buamcollection.binghamton.edu/objects-
1/info/4443?query=keywordPath%20%3D%20%220Q%22%20and%20Disp_Obj_Type%20%3D%20%22Decorativ
€%20Arts%22&sort=61&page=79].

48 Stiegman, supra note 36.
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during the prolonged instability of the French-British conflict. The Silver Covenant Chain
symbolized the British and Haudenosaunee as equal partners now linked by principles of mutual
aid. Each Treaty partner had the right to request aid whenever ‘the chain was tugged’, and each

bore the responsibility of meeting regularly to ‘polish the chain and keep it from tarnishing’.*’

The British, however, eroded their honour by transgressing Treaty obligations after the war
with the French ended. They ignored their allies’ calls to repair the broken Treaty relationship by
polishing the Silver Covenant Chain and continued to expand illegal land use and assert land
cessations without negotiation.’® In response, the Seneca of the Haudenosaunee Confederacy and
the Odawa of the Anishinaabe formed an anti-British alliance to resist British western expansion
during Pontiac’s War.>! These two groups reaffirmed their ancient Treaty alliance through The Dish
With One Spoon wampum and renewed that Treaty in this contemporary context through the

Eternal Council Fires Belt.>?

4 Ibid.

30 Ibid.

3! Martha Stiegman, “Treaty of Niagara: Pontiac’s War & The Royal Proclamation” (26 November 2022), online
(author website): https://talkingtreaties.ca/treaties-of-torontonians/treaty-of-niagara/pontiac-war
[/web/2025010100263 1/https://talkingtreaties.ca/treaties-of-torontonians/treaty-of-niagara/pontiac-war/].

52 Ibid.
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Figure 5: The Covenant Chain Alliance 3

This act of resistance to British sovereignty led to the affirmation of inherent Indigenous
sovereignty, land title, rights, and self-government in the Royal Proclamation.>* The Indigenous
Nations of the Eastern Woodlands, however, did not accept this unilateral Crown declaration until
it was affirmed through Indigenous Treaty law at the Treaty of Niagara.*> Sir William Johnson,
acting as a Crown agent, engaged the Indigenous Treaty jurisprudence of the Eastern Woodlands
to bring about this constitutional moment. He sent messengers carrying strings of wampum to
several Nations to signify his intention to extend the Covenant Chain Alliance to them.>® In doing
s0, he reaffirmed the Treaty principles of the Two Row Wampum and the Great Law of Peace. This
process brought two thousand delegates from twenty-four Nations to participate in Treaty-making
protocols.>’ Johnson delivered speeches assuring Crown respect for Indigenous sovereignty and

land title, Crown responsibility to protect Indigenous Nations from settler harm, and Crown

53 Also known as “The Friendship Belt”, see Haudenosaunee Confederacy, The Friendship Belt
(Tehontatenentsonterontahkhwa), (1757) held at Six Nations Public Library [wampum], online:
https://vitacollections.ca/sixnationsarchive/2687120/data
[/web/20250102202351/https://vitacollections.ca/sixnationsarchive/2687120/data].

34 Stiegman, supra note 36.

35 Martha Stiegman, “The 1764 Treaty of Niagara” (26 November 2022), online (author website):
https://talkingtreaties.ca/treaties-for-torontonians/treaty-of-niagara/1764

[/web/20250101002741/https://talkingtreaties.ca/treaties-for-torontonians/treaty-of-niagara/1764/].
56 Ibid.

57 Ibid.
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reciprocity through trade engagement for mutual economic prosperity.”® He did so for the sake of
renewing peace in the region, because the British understood that they could not survive without
their Indigenous allies. He also participated in communal ceremonies, including feasting and
smoking the peace pipe, thereby invoking The Dish With One Spoon and Anishinaabe legal order.>
Johnson then negotiated with each Indigenous Nation individually, offering gifts and eighty-four
wampum exchanges to satisfy each Nation’s specific communal and legal order requirements.°
These agreements established a new and perpetual Treaty relationship, symbolized by The 1764

Great Covenant Chain Wampum and The 24 Nations Wampum (see Figure 6).

Figure 6: The 1764 Great Covenant Chain Wampum (above) and The 24 Nations
Wampum (below) !

38 Ibid.

59 Ibid.

80 Ibid.

1 Ken Maracle, Wampum Belt, 1764 Niagara Covenant Chain, (2016) held at Canadian Museum of History
[wampum], online: https://www.historymuseum.ca/collections/artifact/2515318
[/web/20250102202645/https://www.historymuseum.ca/collections/artifact/2515318]; Image of The 24 Nations
Wampum obtained from Stiegman, supra note 36.



https://www.historymuseum.ca/collections/artifact/2515318
https://web.archive.org/web/20250102202645/https:/www.historymuseum.ca/collections/artifact/2515318

Nithianantha 28

As Brian Charles explains, The 1764 Great Covenant Chain Wampum and The 24 Nations
Wampum are foundational constitutional documents for Canadian settlers, to endure as long as the
sun shines, the rivers flow, and the grass grows.%? They provide an Indigenous law perspective on
Treaty rights, processes, obligations, and their implications for jurisdiction and land title. The
common-intention interpretation of Treaties therefore cannot begin from a unilateral and limited
reliance on the text of the Royal Proclamation and written Treaty documents alone. The
constitutional and legally pluralistic nature of Treaty making requires that common intention also
be grounded in the key principles of Treaty jurisprudence reaffirmed and renewed through 7he
1764 Great Covenant Chain Wampum and The 24 Nations Wampum. Just as the SCC interpreted
the Royal Proclamation as recognizing Aboriginal title, rights, and self-government protected by
section 35 of the Constitution Act, 1982, the courts should recognize these Indigenous legal order
foundations as part of our living tree constitutionalism.%® That recognition is necessary to secure
sustainable and predictable constitutional growth by rooting the Canadian legal system in the Land

upon which it exists.

The relational and Treaty foundations set out in this Part clarify why the issues examined
in this major research paper cannot be reduced to questions of policy design or administrative
reform. They are rooted in a broader structure of colonial governance that has reshaped Land, law,

and jurisdiction in ways that continue to produce profound environmental and legal harms. The

62 Brian Charles is a member of the Chippewas of Georgina Island and is a knowledge keeper of Treaty history,
especially concerning Wampum and the Eastern Woodland Treaties. | have participated in his educational seminars
every September from 2022-2025 as part of Osgoode’s annual Anishinaabe Law Camp hosted at Mnjikaning First
Nation. See Wabano Centre, “This is your Wampum” (3 August 2023) at 15m:42s, online (video):
https://www.youtube.com/watch?v=NJERONOvQ68
[/web/20250101003907/https://www.youtube.com/watch?v=NJERONOvQ68].

SConstitution Act, 1982, s 35, being Schedule B to the Canada Act 1982 (UK), 1982, c11 [Constitution Act, 1982];
Restoule, supra note 41 at paras 21, 72; Reference re An Act respecting First Nations, Inuit and Métis children,
youth and families, 2024 SCC 5 at paras 9, 112, 117 [Respecting].
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next Part therefore turns to that structure directly by examining Canadian colonial-capitalism, its
role in the triple planetary crises, and its effects on Indigenous Nations, Land, and Treaty

relationships.

The historical and jurisprudential account provided in this Part makes clear that the present
condition of Treaty relationships cannot be understood apart from the broader structures of colonial
governance that reshaped Land, law, and political authority. The next Part therefore examines
Canadian colonial-capitalism as the framework through which environmental degradation,

Indigenous dispossession, and access-to-justice barriers have been produced and maintained.
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Part 2: Canadian Colonial-Capitalism, Indigenous Nations, and the Triple

Planetary Crises — Not So Neighbourly After All Eh?

This Part diagnoses the structural problem to which the paper responds. It argues that
Canadian colonial-capitalism has produced and sustained the triple planetary crises, environmental
racism, and ongoing Indigenous dispossession by privileging extraction, exclusionary property
relations, and accumulation over Treaty obligations, environmental justice, and collective well-
being. It then shows how these same structures distort legal doctrine, restrict access-to-justice, and
entrench jurisdictional arrangements that continue to harm Indigenous Nations. The purpose of
this Part is therefore not merely descriptive. It is to establish why the present system cannot deliver

either ecological sustainability or meaningful reconciliation.

Canadian colonial-capitalism is a major driving force in Canada’s political, institutional,
and economic structures. This socio-political ideology enforces structured marginalization by
excluding individuals from participation in society in order to maintain a hierarchy of power
centered on white supremacist and patriarchal structures. The historic entrenchment of power
within this class of social elites has produced a necropolitical governance system that exploits
social, political, and economic power to eliminate Indigenous Peoples from their territories in
favour of settler occupation and a capitalist, extractivist economy.®* Ultimately, it dictates
membership in Canadian governance through the historic ideals of colonialism and capitalism,
determining who has the right to property and wealth and who is excluded to face displacement

and poverty.

% Sandrina de Finney, “Rekinning the Homeland: Rurality, Gender-Based Genocide, and Indigenous Sovereignty in
Colonial Canada” (2022) 95 J Rural Studies 475 at 475.
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Many Canadians may read this and struggle to accept the depth and impact of colonial-
capitalism and its necropolitical institutions and policies because it fundamentally conflicts with
their perception of Canadian identity. After all, a majority of Canadians take pride in the values of
multiculturalism and equity through the Charter, and these same values have led the country to be
recognized as “the most loved country in the world 2025 according to a global survey conducted
by RepTrak.® I therefore begin by lifting the curtain on Canadian idealism in order to present the
practical reality of how colonial-capitalism has shaped Canada and guided Canadian policy
concerning the environment and relations with Indigenous Nations to the present day. First, I
examine how the global colonial-capitalist framework created the Triple Planetary Crises, how
these values are directly reproduced in governance policies through, and how these same values
generate the marginalizing pressures that enable environmental racism. Second, I discuss how
colonial-capitalism has repeatedly attempted to exclude and alienate Indigenous Nations from
recognition within Canada’s institutional structure through policies and legislation focused on
genocide, land dispossession, and the invalidation of Indigenous Legal Orders and Treaty
jurisprudence within the Canadian legal system. Finally, I conclude this first part of the paper with
an honest discussion of how, in my view, this colonial-capitalist approach has created numerous
barriers that halt both Canada’s and Indigenous Nations’ growth and progress for the well-being

of their members.

To establish that claim, the analysis must begin with the relationship between colonial-
capitalism and the triple planetary crises at the broadest level. The following subsection therefore

explains how the global colonial-capitalist framework produced those crises in the first place.

%5 Shereen Sabbah, “Canada The Most Loved Country in the World” (4 November 2025), online (news article):
https://getincanada.ca/blog/canada-the-most-loved-country-in-the-world-2025/.
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2.1. Colonial-Capitalism and the Triple Planetary Crises

2.1.1. How Colonial-Capitalism Produced the Triple Planetary Crises

This section explains how colonial-capitalism produced the triple planetary crises and why
those crises cannot be addressed adequately within the same governing logic that created them.
The central argument is that climate change, biodiversity loss, and pollution are not accidental by-
products of an otherwise neutral system. They are structural consequences of a framework that
prioritizes growth, extraction, and accumulation over ecological limits and reciprocal

responsibilities.

The triple planetary crises stems largely from a global colonial-capitalist framework that
prioritizes wealth accumulation for a select few, often at the expense of many. Originating in the
Global North and spread through colonialism and neoliberalism, this system perpetuates property
exclusion and artificial scarcity. The capitalist drive for relentless growth and accumulation
fundamentally conflicts with finite planetary resources, creating a tension at the heart of these

environmental crises.

The latest International Panel of Climate Change (“IPCC”) Synthesis Report highlights
that human activities, particularly greenhouse gas (“GHG”) emissions generated by capitalist
production and consumption, have raised global surface temperatures by 1.1°C, destabilizing the
geosphere and biosphere.®® This shift has unleashed extreme weather and disrupted climates that

produce food and water insecurity, biodiversity loss, increased mortality, and economic and social

% Summary for Policymakers. In: Climate Change 2023: Synthesis Report. Contribution of Working Groups I, Il
and 111 to the Sixth Assessment Report of the Intergovernmental Panel on Climate Change, IPCC, (2023), UN Doc,
art A.1.



Nithianantha 33

disruption.®’ These impacts fall disproportionately on the most marginalized, who have contributed
least to climate change.®® Alarmingly, each incremental increase in average global temperature

intensifies these harms.®’

The interaction of climatic and non-climatic factors further heightens vulnerability in both
human and ecological systems.”® For example, biodiversity loss undermines ecosystem resilience
to pollutants and weakens ecosystem-based adaptation.”! Although some climate impacts are now
unavoidable, urgent and sustained reductions in GHG emissions remain essential to limit further
harm.”? Projections show that existing and planned fossil fuel infrastructure projects could exhaust
the carbon budget required to limit warming to 2°C.”* Immediate clean-energy transitions across

all sectors are therefore critical.”

Despite the evidence and repeated warnings, the actions necessary for this transition
continue to lag. The United Nations Environment Programme (“UNEP”)’s 2023 Emissions Gap
Report reveals significant shortfalls between emissions reduction plans and outcomes.”> In 2022,
global GHG emissions reached 57.4 gigatons of CO; equivalent (“GtCOz¢e”), with G20 nations

responsible for 76% of those emissions.’® None of the G20 members are on track to meet their net-

7 Ibid, arts A.2-A.2.7.

%8 Ibid.

9 Ibid, arts B.1, B.2-B.2.2.

70 Ibid, arts B.2.3-B.2.4.

"1 Ibid, arts B.3.2, B.4.2.

72 Ibid, art B.3.

73 Ibid, art B.5.3.

74 Ibid, art C.3.

75 Executive summary. In: Emissions Gap Report 2023: Broken Record — Temperatures hit new highs, yet world
fails to cut emissions (again), UNEP, (2023), UN Doc.

76 Ibid at 4-5. While this figure includes the African Union (AU) as a member of the G20, the member states of the
AU have contributed less than 4% of global GHG emissions. Therefore, the generalizations stated surrounding the
G20 in this paper will not include the AU. See African Union, African Union Climate Change and Resilient
Development Strategy and Action Plan (2022-2032), (2023) at 3.
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zero goals, including Canada, which has the largest implementation gap at 27%.”” Even if all
unconditional Nationally Determined Contributions (“NDCs”) are fulfilled, substantial emissions
gaps for both the 2°C and 1.5°C targets remain, suggesting potential warming of 3°C or more.”® In
addition, the 2025 Production Gap Report revealed that the plans and projections of 20 major
fossil-fuel producing countries would produce more than double the amount of fossil fuels in 2030
than would be consistent with pathways aligned with 1.5°C and 2°C.”° Countries, particularly those
such as Canada with historic emissions from fossil fuel production and consumption, must
therefore pursue rapid, economy-wide transformation to curb warming.®® Their failure to
implement such measures clearly demonstrates that none of the G20 nations are willing to reduce
their consumption and production of global resources and goods because they would rather
preserve capitalist economic growth than maintain the environmental conditions necessary for

humanity’s continued existence on Earth.

Saskia Sassen argues in Expulsions: Brutality and Complexity in the Global Economy that

t.8! This influence

capitalist systems inhibit necessary climate action by prioritizing corporate profi
marginalizes governmental efforts, public interests, and social movements that challenge profit-

centred models.** To do so, corporations consolidate power through tax avoidance, collusion with

global elites, land grabs, and neoliberal trade flows.®® The result is the creation of ecological

77 Supra note 75 at 7-8.

78 Ibid at 8-10.

7 Stockholm Environment Institute, The Production Gap Executive Summary, (2025) at 3-5.

80 Ibid at 11.

81 Saskia Sassen, Expulsions: Brutality and Complexity in the Global Economy, (Cambridge, Massachusetts: The
Belknap Press of Harvard University Press, 2014) at 211, 213.

82 Ibid at 213.

8 Ibid at 217-218, 220-221.
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sacrifice zones that disproportionately affect low-income and marginalized communities, who are

excluded from society so that corporations and global elites can continue consolidating wealth.®*

Effective climate policy accordingly requires broad participation and the prioritization of
ecosystems and biodiversity to limit these marginalizing pressures.®® Yet, global elites often
undermine those strategies in favour of ineffective capitalist approaches such as carbon trading
and unproven carbon-capture technologies, which fail because of problems such as carbon leakage
and greenwashing.®® These approaches disproportionately burden the Global South, developing
nations, and marginalized communities because they delay substantive action while allowing
global elites to expand the range of ways in which they can profit and enlarge the market during a
crisis.?” The gap between the conduct of global elites and the climate measures that are actually
needed exposes fundamental issues concerning participatory rights and who truly counts as a
member of democratic society.®® These actors prioritize corporate interests over adherence to IPCC
mitigation pathways and, in doing so, effectively determine who will survive climate impacts,

reflecting colonial and capitalist ideals about the right to property and wealth.®

Understanding humanity’s influence on Earth’s systems is therefore critical as climate

change intensifies. Historically, stable geosphere and biosphere conditions allowed humanity to

8 Ibid at 199-200.

85 Supra note 66, arts C.3.4-C.3.6, C.4.1, C.5.2.

8 See Maria Wang & Tero Kuusi, “Trade flows, carbon leakage, and the EU Emissions Trading System” (2024) 134
Energy Econs at 12; Khalid Raji, “Is Carbon Offset a Form of Greenwashing?” (5 August 2023), online (article):
https://earth.org/is-carbon-offset-a-form-of-
greenwashing/#:~:text=Greenwashing%?200occurs%20in%20this%20case.committed%20t0%20reducing%20carbon
%?20emissions.

87 See Rebecca Pearse & Steffen Bohm, “Ten reasons why carbon markets will not bring about radical emissions
reduction” (2015) 5: 4 Carbon Management 325 at 329-330.

88 Supra note 81 at 222.

8 Supra note 66, art B.7.
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thrive during the Holocene epoch.”’Capitalist activity, however, has disrupted that balance,
producing a new system dynamic, the anthroposphere, and marking the beginning of the
Anthropocene epoch.”! Planetary boundary science models the interactions among these spheres

and emphasizes that Earth is a self-regulating system with defined limits.”?

Within colonial-capitalism, the absence of any absolute limit on capital fosters a relentless
pursuit of profit and drives social structures to expand productive capacity for capital
accumulation. When this self-reproductive growth becomes unsustainable, capitalism begins to
marginalize portions of its own social structure and sacrifice ecological zones in order to maintain
production for global elites.”® Capitalism’s disregard for planetary boundaries, and its lack of social
constraints capable of preventing destructive self-reproduction, therefore reveals a fundamental

incompatibility with the natural laws of the planet.

This makes the re-evaluation of economic priorities and societal values imperative if they
are to be aligned with Earth’s natural laws. The convergence of colonialism and capitalism in
property governance structures exemplifies that need. For example, the historical shift in Europe
from commons governance to private property was enabled by the “ideology of improvement”,
which empowered capital accumulation through exclusion.”* Colonialism then created legal
fictions that assigned status according to societal uses of land, race, gender, and marital status in

order to dictate access to land and societal benefits, thereby establishing a class of elites within an

9 Katherine Richardson et al, “Earth beyond six of nine planetary boundaries” (2023) 9: 37 Science Advances 1 at
1; Johan Rockstrom et al, “Safe and just Earth system boundaries” (2023) 619: Nature 102 at 102.

o1 Ibid.

92 Supra note 90 at 11.

93 Kohei Saito, Marx in the Anthropocene: Towards the Idea of Degrowth Communism: (Cambridge, United
Kingdom: University Printing House, 2022) at 21-22, 24.

% Nick Hayes, Book of Trespass, (London: Bloomsbury Publishing Plc, 2021) at 17-18, 33-35.
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exclusion-based property rights system.”® Colonial-capitalist structures thus facilitate land
dispossession domestically and globally in order to maintain a population of ‘“have-nots”,
amplifying control and power within a white supremacist, patriarchal, and settler-based hierarchy

through the increased scarcity and inequality of those excluded from Canadian society.”®

But why does the capitalist system produce such disproportionate levels of scarcity and
inequity? The construction and amplification of scarcity and inequity grant greater control and
power to the social elite. Scarcity reduces the mental and physical bandwidth of the oppressed,
impairing their cognitive performance and capacity to complete tasks.”” This creates a negative
feedback loop in which the continued accumulation of capital by the social elite further spreads
scarcity and inequity, continually diminishing the general population’s capacity to participate in
the systemic revolution necessary to overthrow such a system. This enables the social elite, and
the actors upholding the capitalist system in service of corporate wealth accumulation, to maintain
and expand their structures of power and oppression. The urgency of the climate crisis, as
highlighted by the UNFCCC Executive Secretary, therefore necessitates transformative action to

dismantle the systemic roots of colonial-capitalism and the inequalities it perpetuates.”

If colonial-capitalism produced the present ecological crisis, the next question is whether

the same system can remedy it through incremental policy tools. The following subsection

% Brenna Bhandar, Colonial Lives of Property: Law, Land, and Racial Regimes of Ownership, 1 (Durham, North
Carolina: Duke University Press, 2018) at 34-35, 151, 156.

% Sendhil Mullainathan & Eldar Shafir, Scarcity: Why Having Too Little Means So Much, (New York: Henry Holt
and Company, 2013) at 160.

o7 Ibid.

% Kate Abnett & Simon Jessop, “U.N. climate chief says two years to save the planet”, Reuters, (10 April 2024),
online (article): https://www.reuters.com/world/un-climate-chief-says-two-years-save-planet-2024-04-
10/#:~:text=Simon%?20Stiell%2C%20Executive%20Secretary%200f,%2C%20now%2C%22%20he%20said.
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therefore turns to the limits of colonial-capitalist taxation as a response to the triple planetary

crises.
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2.1.2. Why Colonial-Capitalist Taxation Cannot Adequately Address the Triple Planetary

Crises

This subsection examines the limits of taxation as a response to ecological crises when that
taxation remains embedded within colonial-capitalist governance. Its central claim is that fiscal
tools cannot adequately resolve a crisis produced by a system that continues to prioritize growth,
commodification, and externalization. Taxation may alter market behaviour at the margins, but it
does not, on its own, displace the qualitative values and structural incentives that generate

ecological overshoot and environmental harm.

Taxation significantly influences market behaviour and serves as a tool of societal
governance in three primary areas: state-building, internal management, and negotiated
expansion.” State-building uses taxes to assert control over territories and populations and to fund
governance, infrastructure, and military action.!?’ Internally, taxation funds public goods and
services intended to benefit society, although the incidence of taxation can inadvertently burden
unintended parties, making redistribution necessary to achieve broader societal goals.!'!
Negotiated expansion describes how states engage in tax competition and shape international tax
relations to secure economic advantage.'” Studying taxation policy and theory therefore allows
us to reflect on how colonial-capitalist values have systemically polluted democratic society

through everyday governance mechanisms and, in doing so, perpetuated ineffective environmental

governance.

9 Allison Christians, “Introduction to Tax Policy Theory” (29 May 2018) at 2, online (pdf):
https://ssrn.com/abstract=3186791.

10 1hid at 2-4.

101 7pid at 5-6.

192 Ipid at 8.



https://ssrn.com/abstract=3186791

Nithianantha 40

Historically, taxation for state-building is evident in Western Europe, where monarchs
expanded the tax base in order to finance colonial ventures. This produced a complex tax landscape
that empowered asset holders and solidified corporate influence through political lobbying.'?® That
same dynamic is reflected in modern colonial-capitalist societies, where tax governance facilitates
the degradation of common pool resources (“CPRs”). Governments consolidate power at the
expense of broader societal benefit by offering tax incentives to favoured industries, thereby
perpetuating scarcity and social hierarchies in order to maximize production for profit. The use of
tax competition extends this strategy globally by controlling resources in poorer states and
channelling benefits back to elites, while shifting environmental burdens onto marginalized

communities and vulnerable states.'%

Rixen and Unger further show how inadequate tax regulation entrenches power within a
global colonial-capitalist framework. Regressive tax systems that lack horizontal and vertical
equity allow societal elites and corporations to offload tax burdens onto the general population
while maintaining disparities in wealth and power.'% In this context, consumption taxes are viewed
as regressive and generate complex rate structures that produce inefficiencies and narrow tax
bases.!% Interest groups then manipulate exemptions through litigation and lobbying in order to

preserve profits while reducing overall tax revenue.!®” These problems are compounded by

103 Robert H Bates & Da-Hsiang Donald Lien, “A Note on Taxation, Development, and Representative
Government” (1985) 14: 1 Pol & Soc’y 53 at 54-57.

104 Supra note 99 at 8-9.

195 1bid at 15-16; Thomas Rixen & Brigitte Unger, “Taxation: A Regulatory Multilevel Governance Perspective”
(2021)16: 3 Reg & Gov 621 at 623.

106 Rita de la Feria & Michael Walpole, “The Impact of Public Perceptions on General Consumption Taxes” (2020)
5 Brit Tax Rev 637 at 637-638.

197 Ibid.
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asymmetries of information between the public and policymakers, which skews tax policy in

favour of elite interests.!*®

Consumption tax governance also intersects with the triple planetary crises, particularly
where goods dependent on CPRs are underpriced because of market failures. Consumers often
lack the information necessary to understand these effects, such as droughts caused by excessive
freshwater use in industry or pollutant emissions that destroy public freshwater sources.'®
Insufficient tax revenue from these goods then requires governments to redirect resources away
from public benefit in order to address the very negative externalities caused by the production of
those goods. In addition, misinformation campaigns by industries and lobbyists generate public

resistance whenever attempts are made to tax these externalities, thereby pushing these costs back

onto society.'!°

Timothy Meyer explains how comparative advantage has historically been used by
colonial-capitalism to sustain global power hierarchies.!!! He describes the current paradigm as
Production Jurisdiction (“PJ”), under which only the state of production may tax or regulate a
product on the basis of production characteristics.!!? This model does not prevent consumer states
from taxing goods, but it does prevent them from regulating those goods on the basis of
extraterritorial production features such as production costs or foreign environmental regulations.

The producing state thus retains jurisdiction to create a comparative advantage.

198 1hid at 658-660.

19 bid.

10 1hid at 662-664.

"1 Timothy Meyer, “Consumption Governance: The Role of Production and Consumption in International Economic
Law” (2024) 49: 4 BYUL Rev 1063.

12 Ibid at 1074.
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While this model initially benefited Europe and the United States during the Industrial
Revolution, other regions later adopted neoliberal policies to reduce taxes and attract production
investment. This centralized power in multinational corporations, which leveraged the mobility of
goods, services, and capital to force coercive arrangements on lower-income states rich in natural
resources but dependent on cheap labor.''> Horizontal equity concerns also emerged as
corporations manipulated transfer pricing by creating subsidiaries in low-tax jurisdictions in order
to profit from intellectual property and services.''* The result isa tax governance model that
perpetuates the consolidation of power and wealth within corporations and global elites, while
diverting it away from the nation-states and local communities most affected by negative

externalities, all under the guise of international tax competition.

Canada also uses a PJ tax governance model to benefit from neoliberal trade flows that
push negative externalities onto the Global South and other developing Nations, while
simultaneously facilitating corporate resource extraction and land dispossession from Indigenous
Nations and territories. This begins with the structure of tax imaginaries, which both seek to
exclude Indigenous Peoples from participation in democratic society in order to justify
assimilation and create encroachment of Crown sovereignty that degrades Indigenous rights and
sovereignty.'!® For example, the notion that Indigenous Peoples do not pay tax is incorrect because
the tax exemptions provided by s. 87 of the Indian Act are very narrow.!'® Since 56% of status

Indians, to whom these exemptions apply, live off-reserve, and because Inuit, Métis, and non-status

113 Ibid at 1076-1078.

14 Ibid at 1102-1103.

115 Kyle Willmott, “Taxes, taxpayers, and settler colonialism: Toward a critical fiscal sociology of tax as white
property” (2022) 56:1 Law Soc Rev 6 at 10-11.

116 Section 87 of the Indian Act only applies to status Indians and generally apply to income from on reserve
employment, sales taxes on some on reserve commerce, and some circumstances of off-reserve goods delivered to a
reserve. See ibid at 11-12; Indian Act, RSC 1985, ¢ I-5, s 87.
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Indians cannot access them, the majority of Indigenous Peoples in Canada regularly pay sales,
income, property, and other taxes.!'” Yet, despite this empirical reality, many Canadians and
Canadian politicians have perpetuated the racist colonial falsehood that Indigenous Peoples are
dependent on welfare policies paid for by settler tax dollars, thereby deflecting attention from the
continued dispossession and exclusion of Indigeneity from civic society.!!® Tax therefore functions
as a governance instrument through which the settler community uses taxation as a symbol of
citizenship, performs settlement as legitimate, and creates a moral symbol of political and legal
sovereignty over Indigenous Nations by producing the legal fiction of “those who cost” and “those
who pay”. As a result, Indigenous sovereignty is ignored and instead subordinated within a

governance hierarchy headed by the Canadian federal and provincial governments.'!

These colonial-capitalist legal fictions concerning land ownership, land use, and taxation
are then used by Canadian elites and corporations to justify governance policies and decision-
making that disproportionately harm Indigenous Nations. By reducing Indigenous sovereignty and
nationhood to an extension of fiscal obligation, this framework allows capitalist extractivism and
profit accumulation to take precedence over basic human rights and the recognition of a Nation-
to-Nation relationship. For example, many provinces have relied on “free-entry mining” regimes
to facilitate land dispossession from Indigenous territories, ease corporate mineral extraction, and
minimize the ability of Indigenous Nations to exercise their authority through legally required
consultation processes.'?® Many of these communities are then left to suffer the downstream

pollution generated by mining operations and the long-term effects of abandoned sites that are

"7 Ibid.

U3 Ibid at 13-14.

19 Ibid at 17.

120 See generally, Dayna Nadine Scott, “Infrastructural (Dis)Entitlement: Tactics of Dispossession on the Critical
Minerals Frontier” (2025) 5:1 JL Political Econ 38.
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never properly decommissioned or rehabilitated. In fact, a 2024 audit report by the federal
Commissioner of the Environment and Sustainable Development found that the financial liability
for known contaminated sites in northern Canada had increased from $2.9 billion to $10.1 billion
in less than two decades, and that figure accounted for only 11% of the total number of federal
contaminated sites.'?! As Canadian settlers, we must confront the truth of this reality and move
beyond the racist fictional narratives produced by colonial-capitalist pressures within our political
and governance institutions. In truth, this is irresponsible governance and scapegoating designed

to maximize corporate profit at the expense of taxpayer dollars and Indigenous lives.

The inadequacy of these responses is especially visible when the ecological burdens of
colonial-capitalism are traces to the communities upon whom they are imposed. The following

subsection therefore turns to environmental racism and sacrificial zones in Canada.

121 Office of the Auditor General of Canada, News Release, “Contaminated sites in the North continue to carry
significant health, environmental, and financial risks” (30 April 2024), online: https://www.canada.ca/en/auditor-
general/media-room/contaminated-sites-in-the-north-continue-to-carry-significant-health-environmental-and-
financial-risks.html.
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2.1.3. Environmental Racism and Sacrificial Zones in Canada

This subsection shows how the ecological harms of colonial-capitalism are distributed
through environmental racism. Its central argument is that sacrificial zones are not exceptional
failures of regulation. They are predictable outcomes of a governance system that normalizes the
concentration of pollution, risk, and degradation in racialized and Indigenous communities. The
subsection therefore grounds the broader ecological critique in the Canadian context and
demonstrates how the triple planetary crises are lived unevenly through structures of dispossession

and regulatory neglect.

Many Canadians may struggle to accept that our governance systems are structured around
colonial-capitalist values that prioritize corporate profit and the wealth of a small class of Canadian
societal elites. For racialized and marginalized communities that have suffered environmental
racism throughout Canada’s history, however, this reality has long been well known. Colonial land-
use planning and racist urban planning decisions have shaped how Indigenous, Black, racialized,
and newcomer communities relate to the surrounding land and their ability to participate in
Canadian democratic society through property ownership. This occurs through the inequitable and
disproportionate placement of toxic facilities, disruptive infrastructure, and other environmental
hazards near BIPOC and low-income working-class communities, as well as through the failure to
appropriately engage those communities in decisions concerning such facilities and infrastructure
projects.!?? As a result, these marginalized communities are excluded from Canadian society in

order to bear the disproportionate impacts of toxic pollution and environmental degradation, while

122 The ENRICH Project, “Glossary of terms”, online: https://www.enrichproject.org/resources/#Glossary.
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the colonial hierarchy of predominately white settlers enjoys most of the benefits generated by

these sacrificial zones.

Many historical examples of environmental racism are well documented and continue to
be replicated today. In Nova Scotia, for example, dumps, landfills, and pulp and paper mills are
more concentrated near Mi’kmaw and Black communities.!?* This occurred in Africville in the
1960s, where Black Nova Scotians were displaced and relocated so that a landfill could be created
to service the adjacent white Nova Scotian community.'?* Similar dynamics are visible today in
the siting of Metrolinx trainyards in high-density, low-income, racialized and newcomer
neighbourhoods that are lacking critical infrastructure such as the Jane and Finch and Thorncliffe
Park communities in Toronto, Ontario.!*® These communities bear the brunt of the negative
environmental and socio-economic impacts of those trainyards, while the benefits of the transit

extension are more significantly felt by wealthier and more privileged Toronto residents.

Many Indigenous reserves also face toxic exposure from petrochemical industrial
complexes, mining operations, pulp and paper mills, and pipeline infrastructure, with nearly half
facing a high risk of pipeline spills.'* AFN is one of the clearest examples of environmental racism
in Canada. Surrounded by Sarnia’s Chemical Valley, a concentration of petrochemical plants,

refineries, pipelines, and hazardous industrial infrastructure making up 40% of Canada’s national

123 Ingrid Waldron, There’s something in the water: Environmental racism in Indigenous and Black communities,

(Halifax: Fernwood Publishing, 2018).

124 Ibid.

125 Ashleigh Stewart, “Thorncliffe Park protestors step up fight against Metrolinx railyard project” (16 October
2021), online (news article): https://www.cbc.ca/news/canada/toronto/thorncliffe-park-protest-metrolinx-1.6214024.
126 See generally, Margot A Hurlbert & Ranjan Datta, “When the environment is destroyed, you’re destroyed:
Achieving Indigenous led pipeline justice” (2022) Energy Research & Social Science 91:102711; Sarah Law,
“Mercury poisoning near Grassy Narrows First Nation worsened by industrial pollution, study suggests” (23 May
2024), online (news article): https://www.cbc.ca/news/canada/thunder-bay/grassy-narrows-first-nation-
methylmercury-study-1.7211750.
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petrochemical industry, AFN has been subjected to more than a century of exposure.'?” This reality
is rooted in settler colonial-capitalist land dispossession and industrial development that proceeded
without Indigenous consent, allowing heavy industry to encircle the community while regulators
normalized chronic pollution and cumulative risk.'?® The consequences have been profound and
intergenerational: contamination of air, water, and soil'?’; reduced access to fish, wildlife, and
medicines'®’; and the disruption of hunting, harvesting, ceremony, and other land-based practices
central to cultural continuity and community identity.!3!

The health impacts on Aamjiwnaang have also been severe. Community members and
researchers have documented concerns about respiratory illness, cancer, reproductive harms,
endocrine disruption, and other chronic conditions associated with long-term exposure to industrial
emissions'®?, alongside the psychosocial stress of living amid constant flaring, odours, noise, and

the threat of industrial accidents.!** The widely cited decline in male births drew international

127 Acceleration Consortium, “Toxic Tour” (13 November 2025), online (article):
https://acceleration.utoronto.ca/news/toxic-tour.

128 [saac Luginaah, et al., “Surrounded by Chemical Valley and ‘Living in a Bubble’: The Case of the Aamjiwnaang
First Nation, Ontario” (2010) 53:3 J of Env Planning & Management 353; Dayna Nadine Scott, “Confronting
Chronic Pollution: A Socio-Legal Analysis of Risk and Precaution” (2008) 46:2 OHLJ 293.

129 Dominic O Atari, et al., “Spatial Variability of Ambient Nitrogen Dioxide and Sulfur Dioxide in Sarnia,
‘Chemical Valley,” Ontario, Canada.” (2008) A 71: 24 J of Toxicology and Env Health 1572;

130 A. F. Muttray et al., “Tissue Contaminants and Wild Fish Health in the St. Clair River Area of Concern — Part 2:
Spatial Trends and Temporal Declines in Organics” (2020) 746:136525 Sci of Total Env; Sarah B Gewurtz et al.,
“Temporal and Spatial Trends of Organochlorines and Mercury in Fishes from the St. Clair River/Lake St. Clair
Corridor, Canada.” (2010) 36: 1 J of Great Lakes Research 100; Diana Cryderman, et al., “An Ecological and
Human Biomonitoring Investigation of Mercury Contamination at the Aamjiwnaang First Nation” (2016) 13:4 Eco
Health at 784

131 Dayna Nadine Scott, “‘We Are the Monitors Now’: Experiential Knowledge, Transcorporeality and
Environmental Justice.” (2016) 25:3 Soc & Legal Studies 261; Kizzy Bedeau, “Perceptions of Health and

Environmental Contamination on the Aamjiwnaang First Nation Reserve (Ontario).,” (2006)
132

Kristian Larsen et al., “Screening-Level Assessment of Cancer Risk Associated with Ambient Air Exposure in
Aamjiwnaang First Nation” (2022) 32:5 Int J of Env Health Research 1055; Diana Cryderman, et al., “An
Ecological and Human Biomonitoring Investigation of Mercury Contamination at the Aamjiwnaang First Nation”
(2016) 13:4 Eco Health at 784

133 For a review of the causal mechanism linking land dispossession related to Industrial resource development to

Indigenous mental health harms see generally, Melody Morton Ninomiya et al., “Indigenous Communities and the
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attention to the fact that local contamination was affecting reproductive health.!>* At the same time,
the erosion of land-based livelihoods and cultural practices has undermined socio-economic well-
being, strained knowledge transmission between generations, and deepened feelings of grief, fear,
and disconnection from Land.'?> These harms are not incidental; they reflect environmental
racism, systemic regulatory neglect, and forms of data colonialism in which governments and

136 minimized Indigenous knowledge, and required

industry have controlled monitoring standards
the community to continually prove the reality of its own exposure while allowing contamination
to continue.'?” In this sense, AFN demonstrates how environmental racism operates not only
through pollution, but through the ongoing destruction of the conditions necessary for Indigenous
health, culture, autonomy, and collective flourishing.

Faced with this indisputable history and the documented evidence of environmental racism
and its traumatic and fatal effects on Indigenous Nations and other marginalized communities,
Canadians must ask whether our pride in multiculturalism and equity under the Charter is merely

performative or genuinely definitive. How Canadian are we if we treat our historic partners, those

who stood with us in times of war and nationhood, in this manner? It is undisputable that Canada

Mental Health Impacts of Land Dispossession Related to Industrial Resource Development: A Systematic Review”
(2023) 7: 6 The Lancet Planetary Health 501; Deborah Davis Jackson, “Shelter in Place: A First Nation Community
in Canada’s Chemical Valley” (2010) Interdisciplinary Env Rev 249; Kevin Smith, et al., “‘Contaminated’
Therapeutic Landscape: The Case of the Aamjiwnaang First Nation in Ontario, Canada,” (2010)

134 Constanze A Mackenzie, et al., “Declining Sex Ratio in a First Nation Community” (2005) 113:10 Env Health
Perspectives 1295; Sarah Marie Wiebe & Erin Marie Konsmo, “Indigenous Body as Contaminated Site? Examining
Struggles for Reproductive Justice in Aamjiwnaang.” (2014)

135 For the socio-economic and well-being impacts, see generally, Bryan Tanner, et al., “Understanding Social
Determinants of First Nations Health Using a Four-Domain Model of Health and Wellness Based on the Medicine
Wheel: Findings from a Community Survey in One First Nation” (2022) 19:5 Int J of Env Research Pub Health
2836, Isaac Luginaah, et al., “Surrounded by Chemical Valley and ‘Living in a Bubble’: The Case of the
Aamjiwnaang First Nation, Ontario” (2010) 53:3 J of Env Planning & Management 353

136 Vanessa Gray, et al., “Data Colonialism in Canada’s Chemical Valley: Aamjiwnaang First Nation and the Failure
of the Pollution Notification System” (2023) Yellowhead Institute.

137 Dayna Nadine Scott, “‘We Are the Monitors Now’: Experiential Knowledge, Transcorporeality and
Environmental Justice.” (2016) 25:3 Soc & Legal Studies 261.



Nithianantha 49

would not exist today if the signatories to the Treaty of Niagara, the 24 Nations Wampum, and the
Great Covenant Chain Wampum had not answered the call for aid to stop American expansion
during the War of 1812.!3% Without these Indigenous allies, we would already be living as the “51°
State”, and the nation-state of “Canada” that we hold so dearly would never have existed. Keeping
this in mind, we must ask ourselves, as Canadian settlers, whether we have been good neighbours
to our Indigenous allies and whether we have treated them with the respect and gratitude owed to

equal Nation-to-Nation partners.

The environmental harms examined in this section cannot be separated from the legal and
territorial structures that made them possible. The next section therefore turns from ecological
crisis in general to the ways colonial-capitalism has reordered Indigenous relationships to Land,

title, and rights.

138 See generally, Donald E Graves, “His Majesty’s Aboriginal Allies: The Contribution of the Indigenous Peoples
of North America to the Defence of Canada during the War of 1812” in P Whitney Lackenbauer & Craig L Mantle,
Aboriginal Peoples and the Canadian Military: Historical Perspectives, (Kingston: Canadian Defence Academy
Press 2007) 29.



Nithianantha 50

2.2. Colonial-Capitalism, Indigenous Nations, and Land, Title, and Rights

This section examines how colonial-capitalism has shaped the legal treatment of
Indigenous Nations, Land, title, and rights. Its central claim is that dispossession has been
sustained not only through material seizure and state power, but also through legal doctrines that
narrow Indigenous jurisdiction and constrain Treaty interpretation. To show this, the section turns
to the limits of contract-based Treaty analysis and to the consequences of those limits for

Indigenous Nations.

The analysis above shows that colonial-capitalism has historically, and continues to,
perpetuate itself in Canada through the dispossession of Indigenous Land and the disempowerment
of Indigenous Peoples through the harms of environmental racism. It also shows that the
marginalization of Indigenous Peoples, and the diminishment of their inherent sovereignty through
a racist and patriarchal hierarchy of power, has produced an exclusion-based institutional system
that requires the removal of “Indigeneity” in order to permit the inclusion of Indigenous Peoples
within a Canadian society centered on white-settler supremacy. This legal concept of a private
property regime gave rise to the historic and ongoing genocide of Indigenous Peoples and

prompted national inquiries such as the TRCC and MMIWG2S+ inquiries. '’

John Locke’s theories of property, together with his description of the Americas as vast and
vacant, contributed to the concept of “terra nullius”, which was then used to dispossess Indigenous

Peoples of their Land.'*® Colonizers carried out this dispossession in two forms. First, they

139 Calls to Action, supra note 13; National Inquiry into Missing and Murdered Indigenous Women and Girls,
Reclaiming Power and Place: Executive Summary of the Final Report (Vancouver: Privy Council Office, 2019)
[MMIWG].

140 Clifford Atleo & Jonathan Boron, “Land is Life: Indigenous Relationships to Territory and Navigating Settler
Colonial Property Regimes in Canada” (2022) 11:5 Land 609.
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uprooted Indigenous communities from their traditional territories through deceitful Treaty
processes and legislation.'*! Second, they removed Indigenous Peoples from their Land through
containment in the form of residential schools, the Sixties Scoop, child welfare system, Indian
registration rules, Indian Act rules, and mass incarceration.'*? Both forms of dispossession were

implemented through legal instruments and enforced by the colonial legal system.

The uprooting of Indigenous communities through Treaties and legislation was enabled by
the narrow construction of Indigenous rights under colonial Canadian law. The SCC framed this
narrow construction by using the racist doctrine of discovery to describe Indigenous title to Land
as “occupancy” rather than “ownership”.!*® This created a dangerous precedent that has persisted
into recent history by sustaining the legal fiction that Indigenous Peoples do not possess
sovereignty and hold inferior land rights compared with assumed Crown sovereignty. Yet, on
March 30™, 2023, the Vatican officially rescinded the doctrine of discovery after the Church’s role
in the residential school system was exposed with undisputable evidence.'** The current Canadian
land governance regime is built upon the tens of thousands of unmarked graves of children taken
from their homes, abused, and murdered in residential schools and Indian day schools simply

because they were born with an inherent right to the land that the Canadian colonial-capitalist

141 Yellowhead Institute, Land Back (Toronto: Yellowhead Institute, 2019) at 16.

142 Ibid.

143 St Catherines Milling and Lumber Co v R, 13 SCR 577 [St Catherines Milling].

144 Holy See Press Office, Press Release, “Joint Statement of the Dicasteries for Culture and Education and for
Promoting Integral Human Development on the “Doctrine of Discovery”” (30 March 2023), online:
https://press.vatican.va/content/salastampa/en/bollettino/pubblico/2023/03/30/230330b.html; Bill Flowers,
“Repudiation of Doctrine of Discovery could change the world for Indigenous Peoples”, Policy Options (5 May
2023), online: https://policyoptions.irpp.org/magazines/may-2023/repudiation-of-doctrine-of-discovery-indigenous-

peoples/.
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machine required in order to accumulate profit for its hierarchy of power.'*> When these schools
closed, that same regime used its hierarchy of power and racist myths to continue separating
Indigenous babies, children, and youth from their families, communities, and culture through the
Sixties Scoop and the child welfare system.!*® It also used that same hierarchy of power to justify
the overincarceration of Indigenous men, women, and children, further disempowering Indigenous
familial structures, connection to communities, and connection to culture.!#’ This marginalization
and dehumanization of Indigenous identity created an environment for the targeted violence and
disappearances of Indigenous women, girls, and two-spirited peoples, further disempowering
Indigenous families, communities, and culture in service of the Canadian colonial-capitalist

machine.'*®

The removal of Indigenous peoples from their Land through containment is also facilitated
by systemic racism within the colonial Canadian legal system. This racism manifests through
access-to-justice barriers such as the lack of translation services, the underrepresentation of
Indigenous Peoples on juries, lack of access to courthouses, lack of cultural sensitivity in
sentencing, and the high costs of legal processes.'*’ It also manifests at a structural level because

the adversarial colonial system is incompatible with Indigenous traditional conflict resolution

145 See generally, Truth and Reconciliation Commission of Canada, Honouring the Truth, Reconciling for the
Future: Summary of the Final Report of the Truth and Reconciliation Commission of Canada (Winnipeg: The Truth
and Reconciliation Commission of Canada, 2015).

146 Ibid; Ontario Human Rights Commission, Interrupted childhoods: Over-representation of Indigenous and Black
children in Ontario child welfare”, (Ontario: Ontario Human Rights Commission, 2018).

147 Department of Justice Canada, “Overrepresentation of Indigenous People in the Canadian Criminal Justice
System: Causes and Responses” (20 January 2023), online: https://www.justice.gc.ca/eng/rp-pr/jr/oip-cjs/p3.html.
148 Supra note 139.

149 Aboriginal Justice Inquiry Manitoba, Report of the Aboriginal Justice Inquiry of Manitoba, (Winnipeg: The
Inquiry, 1991), online: www.ajic.mb.ca/volumel/chapter7.html#5.
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practices.’>® This reveals how the Canadian legal institution has been purposefully structured to
disconnect Indigenous Peoples from their deep, interconnected relationality to the Land which
grounds their understanding of the interconnected and interdependent social, ecological, and
spiritual relationships among one another and other-than-human beings. It therefore reveals a
structured genocide, cultural genocide, and ecocide of Indigenous Peoples, culture, and ecology at
the hands of colonial-capitalism, all in service of land theft and the accumulation of wealth for

corporations and social elites through Canadian governance and legal systems.

By relying on high legal barriers, including costs, and racist legislation to deepen access-
to-justice barriers, the Canadian legislature and legal system have historically specialized in
diminishing Indigenous sovereignty, permitting breaches of Treaty and illegal land theft by
corporate actors and Indian Agents, and making it nearly impossible to legally substantiate
Indigenous Title to Land.!*! However, following the constitutional enshrinement of Indigenous
title and rights within s.35 of The Constitution Act, 1982, and the federal acceptance of UNDRIP,
this narrative has begun to shift slightly in favour of greater access to justice for Indigenous
claimants. While significant barriers remain, including the time and cost involved in land title
claims and the Indian Act land-tenure system, I focus here on one specific barrier: the continued
presence of common law contract principles in breach of Treaty claims and the way those

principles prevent access to justice for historic Treaty signatory Nations such as Aamjiwnaang.

150 Beverley Jacobs, “Indigenous Justice in Oceania and North America”, Oxford Research Encyclopedia of
Criminology, (2021), online: https://doi.org/10.1093/acrefore/9780190264079.013.627.

151 See generally, D’Arcy Vermette, “Dizzying Dialogue: Canadian Courts and the Continuing Justification of the
Dispossession of Aboriginal People” (2011) 29 Windsor Yearbook Access Just 55.
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To understand how legal doctrine has contributed to dispossession, it is necessary first to
examine the interpretive framework that Canadian law has applied to Treaties. The following

subsection therefore turns to the limits of common law contract principles in Treaty interpretation.
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2.2.1. The Limits of Common Law Contract Principles in Treaty Interpretation

This subsection argues that common law contract principles provide an inadequate
framework for interpreting Indigenous Treaties. Treaties are not ordinary commercial bargains
between private parties. They are intersocietal, diplomatic, and constitutional relationships that
must be interpreted in a manner consistent with their sui generis character and with the principles
that govern Crown-Indigenous relations. The subsection therefore explains why a contract-based
approach restricts the development of Treaty law and narrows the legal space available for

accountability and restitution.

The SCC’s traditional reliance on a common law contract framework in developing section
35 Treaty rights jurisprudence has constrained the development of sui generis Treaty law. This
approach has often marginalized Indigenous legal principles that are essential to understanding
Treaty relationships. As a result, section 35 jurisprudence has evolved in a manner that constrains
Indigenous interpretations of Treaties and prioritizes the Crown’s legal authority to infringe Treaty
rights. Professors John Borrows and Michael Coyle address these deficiencies in Canadian sui
generis Treaty law in their co-edited work, The Right Relationship: Reimaging the Implementation
of Historical Treaties.'>* This portion of the paper applies their insights to the SCC’s decision in
Restoule. As a unanimous decision, Resfoule sets a highly authoritative precedent for lower courts
on the standard of review for historic Treaty interpretation, the interpretation of specific Treaty
clauses, the Crown’s obligations to fulfill Treaty clauses, the remedies available for breaches of

Treaty, and the Crown’s fiduciary duty to Indigenous Nations.!*3

152 John Borrows & Michael Coyle, eds, The Right Relationship: Reimaging the Implementation of Historical

Treaties (Toronto: University of Toronto Press, 2017).
153 Restoule, supra note 41 at para 9.
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Coyle critiques the court’s tendency to equate Treaties with common law contracts.!>* This
was initially a reasonable approach given the novelty of section 35 claims following patriation, the
legal training of Canadian judges, and the superficial similarities between Treaties and contracts.
Both can be understood as agreements between parties that negotiated reciprocal obligations and
allocated certain limited rights to one another.'>® This framework also appeared to address some
important issues of Treaty interpretation. It permitted courts, though only to a limited extent, to
interpret Treaty promises by considering oral assurances and implied commitments made by the
Crown.' ¢ It also provided a mechanism for resolving ambiguities against the Crown as the drafter
of the “written contract”.!>” However, this approach undermines the sui generis nature of Treaties
as perpetual, multi-jural legal instruments and neglects the relational dimensions necessary to
maintain consensual Treaty relationships.!>® In turn, the thread of Treaty jurisprudence is lost, the
root connection to Indigenous Legal Orders is severed, and the potential for meaningful remedies
for Treaty rights infringements is diminished. Canada’s living tree constitution is thereby starved
of nutrients necessary for continued growth by being transplanting from its Native environment to

a shallow colonial pot.

Restoule marks significant progress in alleviating these constraints by shifting the Treaty
interpretive framework from a common law contract approach to a constitutional one.'> This shift

can be assessed through Coyle’s principled approach, which asks whether the legal framework

154 Michael Coyle, “As Long as the Sun Shines: Recognizing That Treaties Were Intended to Last” in John Borrows
& Michael Coyle, eds, The Right Relationship: Reimaging the Implementation of Historical Treaties (Toronto:
University of Toronto Press, 2017) 38 at 45.

155 Ibid; Seen simply as offer and acceptance for land, see also R v Badger, [1996] 1 SCR 771 at para 76.

136 Coyle, supra note 154 at 46.

157 Ibid; This concerns the ‘reasonable expectations’ approach to contracts interpretation, see also Ledcor
Construction Ltd. v Northbridge Indemnity Insurance Co. 2016 SCC 37 at paras 49-51.

158 Coyle, supra note 154 at 47, 49-51.

159 Restoule, supra note 41 at paras 104, 106-107.
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respects Treaties as the normative order governing relationships among Indigenous Peoples, the
Crown, and settlers.'®® Correspondingly, this analysis applies foundational principles of Treaty
jurisprudence that depend on acceptance of inherent Indigenous sovereignty and jurisdiction to

engage in Treaty making. Coyle outlines four basic principles for consideration:!®!

1. All Treaty partners possess an inherent and historically recognized right to make
governance decisions concerning Treaty matters.

2. All Treaty partners would cooperate to ensure effective recourse for disputes concerning
Treaty interpretation and compliance with the spirit of the Treaty relationship.

3. All Treaty partners to the historic Treaties must negotiate in good faith to renew consensual
Treaty understandings considering significant changes in circumstances and the needs and
interests of each party.

4. Historical Treaties should not be interpreted or implemented in a manner that renders them

improvident for any Treaty partner.

Table 1: Applying Coyle's Principled Approach to Indigenous Treaty Law to Restoule

Coyle Principled Approach!®2 Restoule Decision!%?

1. All Treaty partners possess an - The court acknowledged the inherent
inherent and historically Indigenous sovereignty, title, and jurisdiction
recognized right to make that culminated in The 1764 Great Covenant
governance decisions Chain Wampum, marking the constitutional
concerning Treaty matters. foundation of Treaty relationships between

the Crown and the Anishinaabe (paras 20,
22, 300). This recognition helps reconnect

160 Coyle, supra note 154 at 53-56.
191 Ipid at 65.

162 Ibid at 65.

163 Restoule, supra note 41.
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the thread of Treaty jurisprudence to the
present.

The court afforded full recognition to the
Anishinaabe legal order and governance
systems, as well as to key principles
underlying the Anishinaabe interpretation of
the Robinson Treaties (paras 17-18, 34, 195,
284).

The annuities clause was nevertheless held to
remain solely within the Crown’s discretion
(paras 195-197, 289-290). While this
protects the Crown from financial
overextension, the Anishinaabe are not
seeking to bankrupt their Treaty partners.
This relationship requires the participation of
both parties to ensure that rights grounded in
Treaty jurisprudence are honoured and that
all perspectives are considered.

If negotiations fail, the Crown retains
discretion to determine compensation for
past breaches (paras 11-12, 272, 308-309).
Although this process is subject to judicial
review, it may intensify access-to-justice
barriers and exclude Anishinaabe Treaty
partners from meaningful participation.

. All Treaty partners would
cooperate to ensure effective
recourse for disputes
concerning Treaty interpretation
and compliance with the spirit
of the Treaty relationship.

The Crown’s discretion to increase the
annuity must be exercised liberally, justly,
and in accordance with the Honour of the
Crown (paras 10, 71-73, 153, 197, 219-221).
These principles align with Treaty
jurisprudence and with the essence of a
Treaty relationship. However, Anishinaabe
Treaty partners still lack meaningful
participation.

The court held that the duty of diligent
implementation, arising from the Honour of
the Crown, governs how the Crown must
fulfill its Treaty obligations. This includes
implementing the augmentation clause and
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negotiating remedies for past breaches (paras
254,261-264).

The court acknowledged the availability of a
full range of remedies for breaches of Treaty
and encouraged negotiations to determine
remedies in a manner consistent with the
spirit of the Treaty relationship (paras 271-
277,292,297, 303).

. All Treaty partners to the

historic Treaties must negotiate
in good faith to renew
consensual Treaty
understandings considering
significant changes in
circumstances and the needs
and interests of each party.

The court acknowledged the Crown’s long
history of failing to fulfill Treaty promises to
the Anishinaabe, resulting in a breach of
Treaty (paras 10-11, 26-27, 45, 150, 262,
281-282, 285-287). This declaration clarifies
the present state of the Treaty relationship
and provides common ground from which
the parties may work toward renewed
consensus.

The court recognized the constitutional and
sui generis nature of Treaty relationships
(paras 68-70, 104, 107, 113, 210). This
strengthens the SCC jurisprudence on
Treaties as integral to Canada’s constitution
and supports each Treaty partner’s
understanding.

The court declared that the Crown must
engage in time-bound and honourable
negotiations to compensate Treaty partners
for breach of the augmentation clause (paras
11,272, 302-303, 305-309). This creates an
avenue for employing Anishinaabe legal
order principles in honourable negotiations
to renew the Treaty relationship.

The court affirmed the nation-to-nation
alliance represented by the Treaties and the
perpetual, living nature of Treaty
relationships formed through the council fire
(para 13, 112, 195). This acknowledgement
establishes a common understanding of
Treaty relationships as a foundation for
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negotiating a new consensus responsive to
contemporary needs and interests.

4. Historical Treaties should not
be interpreted or implemented
in a manner that renders them
improvident for any Treaty
partner.

The court applied the treaty interpretation
framework set out by Justice McLachlin in
Marshall, which prioritizes the wording of
the written Treaty (paras 78-81, 127, 164).
This approach may narrow the scope of
Treaty rights, detract from their
understanding as defined by Indigenous
Legal Orders and Treaty jurisprudence, and
thereby risk rendering Treaties improvident
for Indigenous partners. This is illustrated by
the court’s rejection of the concept of a “fair
share” derived from The Dish With One
Spoon (paras 174-181).

The court acknowledged that historic
Treaties are not contracts and must be
interpreted broadly, flexibly, and generously
(para 96). This avoids a one-sided Crown
perspective.

The court rejected any interpretation of the
Treaty that would grant the Crown unfettered
and unreviewable discretion (para 152, 196,
291). This ensures that the Treaty remains
attentive to the common intention of the
parties.

The annuities clause was interpreted to mean
that the Crown has a duty to consider
increasing annuities so long as doing so does
not incur loss (para 10, 195-197, 289, 296).
This interpretation honours the principle
That the Treaty should not become
improvident for either Treaty partner and
supports a sustainable Treaty relationship in

perpetuity.

The success of Restoule rests on three key features: deference to Justice Hennesey’s

findings of historical fact, the development of the Honour of the Crown (‘HotC’) as a constitutional
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principle, and the recognition of a full range of remedies for breach of Treaty actions.!'®* These
features advance Canadian Treaty interpretation and breach of Treaty jurisprudence and align with
Coyle’s principled approach. Justice and accountability for past Crown wrongdoing have therefore
been achieved with respect to the Robinson Treaties’ augmentation clause. However, the continued
use of a common law contracts approach to Treaty interpretation remains troubling for other breach

of Treaty cases.

The Marshall Treaty interpretation framework, grounded in common law contract
principles, diminished the effect of Justice Hennesey’s engagement with Anishinaabe law. Her
approach acknowledged the historical and cultural context of the Treaties by engaging directly
with Anishinaabe constitutionalism through ceremony and community testimony, thereby bringing
interpretation closer to Anishinaabe understandings.!®> However, her evidentiary record did not
explicitly situate the Robinson Treaties within the broader history of Treaty jurisprudence. While
the SCC referred to The 1764 Great Covenant Chain Wampum, it did not use those earlier Treaties
to resolve ambiguities through Justice McLachlin’s Marshall framework.'® That framework, akin
to the parol evidence rule, presumes in favour of the written Treaty document.'®” The result is a
narrowed interpretive scope,, a diminished understanding of Treaty rights from Indigenous Legal
Order perspectives, and a loss of the rule of law derived from Treaty jurisprudence. Consequently,
the appellate courts rejected Justice Hennesey’s interpretation of the augmentation clause as

promising the Anishinaabe a “fair share” of net Crown revenues.'®® The divergence between the

164 Restoule, supra note 41 at paras 10, 219-221, 273.

165 Rachel Arsenault, “Accountability and Ceremony in a Canadian Court: An Interview with Ogimaa Peltier on the
Restoule Case” in Christina Gray & Hayden King, eds, 4 Special Report: Treaty Interpretation in the Age of
Restoule (Toronto: Yellowhead Institute, 2022) 7 at 9.

166 Restoule, supra note 41 at paras 13, 20, 22, 112, 195, 300.

167 R v Marshall, [1999] 3 SCR 456 at paras 78, 82-83 [Marshall).

168 Restoule, supra note 41 at para 182.
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trial judge’s interpretation and the appellate interpretations, despite use of the same analytical
framework, reflects the reliance on the written Treaty text and the absence of direct engagement
with the Anishinaabe legal order. This underscores the need for a new interpretive framework that

genuinely reflects the constitutional approach envisioned in Restoule.'®

Any modification to the Treaty interpretation framework must be grounded in the HotC as
a constitutional principle. This unwritten constitutional principle, recognized by the SCC, reflects
the constitutional obligation of servants of the Crown to conduct themselves honourably when
acting on behalf of the sovereign and to advance reconciliation in the context of section 35 of The
Constitution Act, 1982.° As further developed in Restoule, it establishes a high standard for
Crown dealings with Indigenous Nations and anchors contemporary Canadian Aboriginal law.!”!
The strength of the HotC lies in its purposive application, which requires a liberal, just, and diligent
approach to maintaining Crown integrity in the fulfillment of obligations.!”* In Aboriginal law, it
acts as fertilizer, working in synergy with Indigenous Legal Order principles so that their
constitutional roots may take hold and be considered by the Crown. For example, when grounded
in the understanding of Treaties as perpetual nation-to-nation alliances, the HotC incorporated the
Anishinaabe legal principles of respect, responsibility, reciprocity, and renewal into the Crown’s
obligations under the Robinson Treaties.!”> However, the HotC cannot reconnect the thread of

Indigenous constitutionalism to the Canadian constitutional framework unless all relevant legal

sources for Treaty interpretation are considered.

199 Ibid at para 107.

10 Manitoba Metis Federation Inc v Canada (Attorney General), 2013 SCC 14 at para 65-66.
17! Ibid at paras 71-72, 219.

172 Ibid at paras 73, 96, 181, 220.

173 Ibid at para 263.
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This limitation is illustrated by the obvious contradictions between Indigenous Treaty
partners and the Crown regarding land cessation clauses in the written Treaty text. Although the
issue was not directly before the Court in Restoule, the decision reveals a clear dichotomy between
the Anishinaabe understanding of the Robinson Treaties as recognizing their sovereignty to make
agreements for sharing territory and the Crown’s understanding of the Treaties as a voluntary
surrender of Indigenous rights, title, and interests.'”* The Court did not resolve this patent
ambiguity, although it did acknowledge that the Crown had not undertaken discretionary control
over interests in land.!”> The Court could clarify this issue through the Treaty of Niagara, a
foundational constitutional event that situated Canada’s sovereignty within Indigenous Legal

Orders and within the rule of law established by Treaty jurisprudence.

Even if the Marshall interpretation framework were reconciled through analysis of Treaty
jurisprudence arising from the Treaty of Niagara, the Restoule framework for remedies would still
have limited practical effect in most breach of Treaty cases. This is because of the unique nature
of the Robinson Treaties and the Court’s clarifications concerning fiduciary duties. The Robinson
Treaties are the only historic Treaties containing an augmentation clause tied to annuities
payments.'”® Accordingly, the Marshall framework will generally narrow the scope of Treaty
rights such that no breach of Treaty will be found unless the historic Treaty includes an obvious
written Treaty clause that has not been honourably implemented or unless portions of the written

Treaty text are missing.!”” Otherwise, Indigenous Nations seeking remedies for breach of Treaty

174 Ibid at paras 195, 197, 245.

175 Ibid at para 246

176 Ibid at paras 125-126.

177 Shot Both Sides v Canada, 2024 SCC 12 at paras 9-14, 75-76; Marshall, supra note 167 at paras 41, 49-52; John
Borrows, “Canada’s Colonial Constitution” in John Borrows & Michael Coyle, eds, The Right Relationship:
Reimaging the Implementation of Historical Treaties (Toronto: University of Toronto Press, 2017) 17 at 31-32.
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may argue that the Crown owed either an ad hoc or sui generis fiduciary duty in relation to certain

defined interests.'”®

An ad hoc fiduciary duty arises only in rare circumstances where the Crown has undertaken
complete discretionary control over a legal or substantial practical interest on behalf of an
Indigenous Nation while forsaking all other interests.!” In practice, this will almost never occur
because the Crown must always act with regard to the broader public interest, especially when
balancing the interests of a minority group.'®® A sui generis fiduciary duty, by contrast, requires a
specific Aboriginal interest independent of the Crown’s executive and legislative functions,
together with a Crown undertaking of discretionary control over that interest.!®! This situation will
seldom arise under the Marshall framework because the Court will typically conclude that the
specific interest no longer exists due to the surrender clauses in historic Treaties.!®> Even where
such an interest could be shown, it would still need to be substantiated through either a specific
clause in the written Treaty or contextual evidence showing that the Crown was to administer the
land on behalf of the Treaty beneficiaries.'®* As a result, the current state of Aboriginal law makes
fiduciary claims more readily available to Indigenous Nations that were not signatories to Treaties
with the Crown. By contrast, the vast majority of signatories to historic Treaties (i.e. 25 Upper
Canada Land Surrenders, 14 Douglas Treaties, 11 Numbered Treaties, and 2 Williams Treaties),

would not be readily recognized within the Marshall framework and face severe obstacles in

I8 Restoule, supra note 41 at para 222.

17 Ibid at paras 228, 231-232.

180 Crown may infringe on the rights or needs of the individual to justify positive societal outcomes, see Alberta v
Hutterian Brethren of Wilson Colony, 2009 SCC 37 at paras 69-71.

181 Restoule, supra note 41 at paras 234-236.

182 Ibid at para 245.

133 Ibid at para 246.
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obtaining meaningful remedies for the many historic and ongoing breaches.'®* The present section
35 approach to breach of Treaty therefore suggests that the principle of ubi jus ibi remedium, that
rights infringement requires a remedy, is not being adequately met. Where a constitutionally
enshrined right is rendered ineffective for a large population of protected persons, there is a clear

need to explore alternative approaches to Treaty interpretation and remedies.

The limits of contract-based Treaty interpretation are best understood in concrete form. The
following subsection therefore turns to AFN and Treaty No. 29 as a case study through which those

doctrinal limits, and their consequences, may be seen more clearly.

184 To examine the written Treaty documents see Crown-Indigenous Relations and Northern Affairs Canada, “Treaty
Texts” (last modified ), online (records): https://www.rcaanc-cirnac.gc.ca/eng/1370373165583/1581292088522
[/web/20250101022315/https://www.rcaanc-cirnac.gc.ca/eng/1370373165583/1581292088522].



https://www.rcaanc-cirnac.gc.ca/eng/1370373165583/1581292088522
https://web.archive.org/web/20250101022315/https:/www.rcaanc-cirnac.gc.ca/eng/1370373165583/1581292088522

Nithianantha 66

2.2.2. Case Study: Aamjiwnaang First Nation and Treaty No. 29

This subsection applies the preceding doctrinal critique to AFN and Treaty No. 29. Its
purpose it to show how narrow approaches to Treaty interpretation have contributed to the legal
and material conditions under which AFN has experienced dispossession, environmental racism,
and jurisdictional harm. The case study therefore functions not merely as an example, but as a
concrete demonstration of how colonial-capitalist governance and restrictive Treaty doctrine work

together to produce ongoing injustice.

To substantiate the analysis above, I apply this theory to Aamjiwnaang First Nation and
their experience with Treaty No.29. AFN’s territory had already been steadily reduced by earlier
Treaties beginning in the 1790s and continuing after the War of 1812 due to the pressures created
by decades of war, food scarcity, and the lack of vital goods.!®> The Anishinaabe understood these
Treaties as attempts to polish the Great Covenant Chain and restore the mutual interdependence
and support that underpinned the Treaty relationship. The Western Confederacy, including war
chiefs from AFN, had honoured that relationship by repeatedly answering British calls for support
in wars against the Americans. !¢ The Huron Tract Treaty was a further attempt by the Anishinaabe
of Aamjiwnaang to secure acknowledgement from the colonial government of Upper Canada of
the Treaty relationship and of its promises of assistance.!®” Those promises, however, were again

broken as the Crown pursued the erasure of Indigeneity through “civilization policy” and Indian

185 Karen Jean Travers, Seeing With Two Eyes: Colonia Policy, The Huron Tract Treaty and Changes in the Land in
Lambton County, 1780-1867 at 102-104 [Travers]; David D Plain, “Modern History” (September 2015) at 1, online
(pdf): https://www.aamjiwnaang.ca/wp-content/uploads/2015/09/Aamjiwnaang-Website-Detail-Modern-
History.pdf.

18 David D Plain, “Early History” (September 2015) at 1-2, online (pdf): https://www.aamjiwnaang.ca/wp-
content/uploads/2015/09/Aamjiwnaang-Website-Detail-Early-History.pdf.

187 Travers, supra note 185 at 163-164.
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Agent control over reserve economies in order to facilitate settler land theft, monopolization of

resources, and profit accumulation.!8?

Unable to stop the advance of settlement, the Anishinaabe used a system of deeds and
leases to create a symbiotic economic relationship in which settler agricultural settlement was
complimented by Indigenous subsistence hunting and fishing.'®® Although Indigenous Peoples
used this system to build working relationships with surrounding settler communities and to
mitigate the effects of the British withholding Treaty payments, presents, and pensions, it also left
them highly vulnerable to coercion in the making of large-scale Treaties and other private land
arrangements.'”® Government officials and wealthy social elites with close ties to the Indian Agent
and Indian Department exploited this power imbalance and the high levels of scarcity on reserves
to acquire Anishinaabe lands and resources.'”! While these deeds initially functioned as an
intersocietal legal mechanism drawing on both the Anishinaabe legal order, exemplified through
dodem signatures, and British common law, corrupt Indian agents permitted them to be used to
transfer lots from original deed holders to third parties and to exercise pre-emptive purchasing

rights in favour of their personal connections.!'*>

This coercive environment worsened dramatically in 1839. The Crown Lands Act violated
the Royal Proclamation of 1763 by removing Indigenous Peoples from the management of their
lands and transferring control to the Indian Agent, while an Order-in-Council issued the same year

prohibited the accumulation of Indian debts, further separating Indigenous Peoples from the

188 Ihid at 163-165.
18 Ibid at 218.

190 1bid.

1 Ibid at 219.

192 Ibid at 220-221.
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management of their reserve economies and from commercial relationships with neighbouring
settlers.'” As a result, the Anishinaabe were denied fair market value for their lands, denied access
to their Treaty annuities, and denied access to credit needed to develop or diversify their economies
beyond mixed subsistence.!”* Many were consequently exploited into surrendering property
simply to survive or to access Treaty benefits that were already rightfully theirs.!”® In effect, the
colonial-capitalist system denied the Anishinaabe of Aamjiwnaang participation in the growth of
the Canadian economy while using the land and resources of reserve communities to subsidize the

expansion of settler railway and port towns such as Sarnia, Corunna, and Wallaceburg. '

Despite these conditions, many First Nations, including Aamjiwnaang, refused racial
segregation, marginalization, and confinement to reserve. Their leaders continued to advocate for
the inclusion of ILO principles and a two-eyed seeing approach in order to honour the true
intentions and responsibilities of Treaty relationships. They resisted by asserting sovereignty,
property rights, voting rights, economic development, and the protection of their culture and
worldviews.'” One example is Chief Quakgwan, a veteran of the War of 1812 and a signatory to
the Huron Tract Treaty, who purchased 111 acres of land in Bosanquet Township in 1840 and held
it in trust to establish an Anishinaabe settlement off reserve.!?® After leaving the Sarnia reserve, he
created this settlement with a majority of members from the same dodem, the beaver clan, in the
hope of re-establishing the smaller kin groupings and organizational structure of the pre-Treaty

period.'® At that time, no law expressly prohibited Indigenous Peoples from individually or

193 Ibid at 265.

194 Ibid.

195 Ibid at 266.

19 Ibid at 268-269.
17 Ibid at 318.

198 Ibid at 320.

199 Ibid at 327.
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collectively owning land outside reserve boundaries.. Chief Quakgwan therefore held the deed on
behalf of the community, acted as trustee, and made governance decisions concerning the land in
common with the other families who settled there.?’’ He also built close relationships with the
local settler community and honoured the principles of the Covenant Chain while exercising
freeholder property rights, including the right to vote in township elections and to hold office,
which he did as a pathmaster.?’! In doing so, Chief Quakgwan exemplified AFN’s understanding
of Treaty relationships from the perspective of Anishinaabe law and Treaty law: equal partnerships
to share the land, support one another through friendship and mutual aid without impeding the
internal governance of each Nation, work together in governance over shared territory, and protect
specified areas of Land reserved for the sole settlement of Indigenous Peoples and Nations. Yet
rather than being recognized for this success, Chief Quakgwan was forced off his land in 1850
through legislation and racist colonial-capitalist policies that prevented land from being purchased,

located, registered, or deeded by an Indigenous person.?%?

While Chief Quakgwan was exemplifying model Treaty behaviour in the 1840s, AFN was
simultaneously subjected to numerous illegal and coercive land surrenders orchestrated by the
Indian Agent, well-connected settlers, and the City of Sarnia. One example is the Cameron Lands
Litigation, in which Aamjiwnaang seeks the return of a tract of land measuring one mile by four
miles on the east end of the reserve because it was illegally transferred to the land speculator
Malcolm Cameron through the circumvention of the legal requirements governing reserve land

transfers.?®> Over the following 60 years, additional coercive land cessations occurred as Sarnia

200 1pid at 336, 364.

201 1pid at 336, 339, 342.

202 Ibid at 358.

203 Modern History, supra note 185.
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expanded into AFN’s territory, reducing the original 10,280-acre reserve by 1,257 acres. Then, in
1911, the Indian Act was amended to include the Oliver Act, which permitted the expropriation of
reserve lands where a reserve was located beside a city with a population greater than 8,000 or
where the land was needed for the greater good of the community. The City of Sarnia relied on
this legislation to force AFN to cede 1,184 acres for the construction of a steel plant. After two
failed votes on the proposed cessation, the surrender passed under duress when Sarnia threatened
to invoke the Oliver Act to expropriate the entire reserve.?** That steel plant later became the site

of the Polymer Corporation and marked the beginning of the Chemical Valley.

These coercive reserve land surrenders, the Crown’s lack of reciprocity in fulfilling its
Treaty obligations, the evidence of AFN’s own perspective on Treaty relationships, and the
downstream harms imposed by the Chemical Valley together illuminate Aamjiwnaang’s ability to
pursue justice under the current approach to breach of Treaty claims set out in Resfoule. They also

show how AFN’s perspective informs a constitutional approach to Treaty analysis.

Treaty No.29 was constructed very differently from the Robinson Treaties. These historic
numbered Treaties were shaped by decades of conflict between the British and the French, the
British and the Americans, and by the displacement of Indigenous Peoples through the United
States Indian Removal Act*® As noted above, the heightened scarcity experienced by Indigenous
Nations during this period created an imbalance of power that was further exacerbated by the nine
years it took to negotiate Treaty No.29, allowing the British to deliberately disregard the

contributions of their Indigenous allies in previous wars and the Covenant Chain Alliance formed

204 Ipid.
205 Travers, supra note 185 at 133-135.
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between them.?® The Treaty therefore included a surrender clause for 2,182,049 acres of land,
including all the “woods and underwoods, ways, waters, watercourses, improvements, profits,
commodities, hereditaments and appurtenances on the said tract of land”, in exchange for a
perpetual yearly sum of 1,100 pounds in lawful money or goods, roughly equivalent to $278,555
CAD in 2026 after inflation and currency conversion.?’” By contrast, the Robinson Treaties were
concluded at a time when the Crown lacked the funds to pay outright for the land and was uncertain
of the wealth that might be extracted from the territory, so an annuities augmentation clause was

included to adjust yearly payments according to accumulated profits.?%

Under the Marshall interpretation framework as applied in Resfoule, the common
understanding of Treaty No.29 must be derived from the wording of the written Treaty text. In
Restoule, this permitted the integration of Anishinaabe legal principles of respect, responsibility,
reciprocity, and renewal into the Crown’s obligations to decide diligently and honourably each
year whether to implement the augmentation clause and, if so, by how much to increase the
annuities. It did not, however, allow for the incorporation of a “fair share” of revenues into the
augmentation clause, because that concept, although derived from Treaty jurisprudence, could not
be supported as a possible interpretation of the written Treaty text. In the case of Treaty No.29, the
results of a Marshall-based common law contracts approach are therefore likely to be even less
forgiving because of the clarity of the Treaty’s wording. Even so, through the purposive application
of the HotC, which requires a liberal, just, and diligent approach to maintaining Crown integrity,
it remains possible to assess whether the Anishinaabe legal principles of the 4 R’s were properly

reflected in the Crown’s conduct. The history of AFN shows that the Crown failed to uphold its

206 pid at 135-136.
207 Supra note 184.
208 See generally, ibid; Restoule supra note 41.
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responsibility to provide the yearly gifts and annuities necessary to renew the Treaty relationship.
That failure contributed to coercive land surrenders by disregarding the respect owed to
Indigenous allies and wartime contributions. Despite AFN leaders’ continued trust in allowing
settlement on their territory, that trust was not reciprocated in times of need. Accordingly, while
a “fair share” or a division of revenues similar to Restoule is unlikely, damages for the coercive
nature of the land surrenders, the missed annuity payments, and their downstream harms could still

be negotiated in order to uphold the HotC.

The fiduciary duty analysis leads to a similarly constrained result. In Restoule, the SCC
made no finding of either an ad hoc or a sui generis fiduciary duty. Likewise, in relation to Treaty
No.29, an ad hoc fiduciary duty will likely not apply because the Crown did not undertake
complete discretionary control over governance of the territory on behalf of Aamjiwnaang First
Nation while forsaking all other interests. The Crown plainly exercised control over the territory
to facilitate settler occupation and use of the land, making restitution for non-reserve land unlikely.
However, it can be argued that, because lands reserved for Indians fall under exclusive Federal
jurisdiction, the Crown owes an ad hoc fiduciary duty to ensure that any land cessations from
reserve lands are completed in accordance with the HotC and without coercion or duress being
imposed on AFN or its members to force land out of reserve status. With respect to sui generis
fiduciary duty, it is unlikely that a court would find a specific Aboriginal interest in the Treaty
territory because the surrender clause in the written Treaty text expressly includes all interests the
signatories may have held in the territory and contains no wording that supports an alternative
interpretation.”’’ As a result, signatories to Treaty No.29 such as AFN may, under the Marshall

contracts-guided approach adopted in Restoule, be able to pursue breach of Treaty claims only in

209 Supra note 184.
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relation to reserve lands. This leaves very little room within the present framework for restorative
justice capable of addressing the plainly coercive nature of the Treaty No.29 territorial surrender,
even in light of the evidence of Anishinaabe Treaty perspectives and interests in non-reserve Treaty
lands demonstrated through the actions of Chief Quakgwan. This section thus illustrates how the
Canadian legal system itself creates access to justice barriers that preserve the colonial-capitalist
system of continued theft and exploitation of Indigenous lands and resources for settler wealth
accumulation, even where doing so depends on an outdated mode of Treaty interpretation that

gives affect to blatantly fraudulent agreements.

The AFN case study demonstrates that the effects of colonial-capitalism are not confined
to past acts of dispossession. They continue to shape present approaches to governance,
development, and constitutional responsibility. The following section therefore turns to the

contemporary governance consequences of this framework.
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2.3. Colonial-Capitalism as a Barrier to Environmental Justice and

Reconciliation

This section argues that colonial-capitalism governance continues to obstruct both
environmental justice and reconciliation in Canada. Development decisions remain structures in
ways that marginalize Indigenous jurisdiction, normalize environmental harm, and cast
constitutional obligations as administrative burdens. The purpose of this section is therefore to
make clear that the present problem is not only historical. It is ongoing, institutional, and embedded

in contemporary approaches to governance.

In the three decades since the release of the final report of the Royal Commission on
Aboriginal Peoples, the decade since the release of the final report of the Truth and Reconciliation
Commission of Canada, and the seven years since the release of the final report of the National
Inquiry into Missing and Murdered Indigenous Women and Girls, systemic racism across all
sectors of Canadian society has been revealed. This increased saliency of discrimination has
improved public attitudes toward Indigenous Peoples by helping Canadians unlearn racist
stereotypes, such as the belief that Indigenous Peoples created their own economic conditions.?!°
However, these racist narratives remain deeply embedded within the colonial-capitalist mindsets
of many Canadian settlers and are politicized to generate support for populist politicians. For
example, during a debate at the Conservative Party of Canada’s 2026 national convention on policy

concerning infrastructure and critical minerals, a delegate asserted that Indigenous Peoples always

210 The National Indigenous Economic Development Board, The Indigenous Economic Progress Report 2024
(Gatineau: The National Indigenous Economic Development Board, 2024) at 29.
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oppose projects and questioned why they should be asked to participate as partners.?!! This is far
from the truth. Indigenous Peoples oppose exclusion, the disregard of their rights and title, and
projects that seek to bypass consultation, consent, and meaningful partnership. These critics also
fail to recognize the significant positive impact and growth that Indigenous economies can
generate for the Canadian economy. Instead, it is the continued bullheadedness of the federal and
provincial Crowns and of corporations acting without fulfilling their obligations under the Duty to
Consult and Accommodate (“DTCA”) and UNDA, that is stagnating Canadian economic

development.

One of the clearest expressions of this problem is the persistent tendency to characterize
consultation and accommodation as impediments to development. The following section addresses

that issue directly by clarifying the constitutional function of the DTCA.

21 Jennifer Laewetz, “Conservative Convention: Party has some work to do to build relationships with Indigenous
Peoples: Opinion” (5 February 2026), online (news article): https://www.aptnnews.ca/opinion/conservative-
convention-party-has-some-work-to-do-to-build-relationship-with-indigenous-peoples-opinion/.
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2.3.1. The Duty to Consult and Accommodate as a Constitutional Obligation

This subsection argues that the DTCA should not be understood as regulatory delay or
political inconvenience. It is a constitutional obligation that reflects the legal significance of
Indigenous rights, Crown responsibility, and the need to prevent unilateral decision-making over
Land and resources. This section therefore reframes consultation and accommodation within the
broader argument of the paper: meaningful reconciliation requires governance structures that

respect Indigenous jurisdiction rather than treating it as an exception to ordinary state authority.

In a global era of uncertainty, the federal and provincial governments, rather than
strengthening nation-to-nation relationships with their oldest allies, the Indigenous Nations of
Turtle Island, have doubled-down on their colonial-capitalist playbooks through fast-track
legislation for major projects. The Building Canada Act (BCA) in Bill C-5 allows the federal
Cabinet to designate projects as being in the national interest and thereby automatically grant
approvals under relevant regulatory legislation so that they may be built as quickly as possible,
subject to potential conditions.?!> Although project proponents must still satisfy the procedural
components of regulatory legislation, once a project is designated to be in the national interest, the
regulatory review shifts from asking whether the project should be built to determining how it can
be built. Ontario has adopted a similar approach through the Special Economic Zones Act, 2025
(SEZA) in Bill 5, which allows the Ontario cabinet to designate areas of the province as special
economic zones and to exempt designated trusted proponents or designated projects within those

zones from Ontario legislation and municipal by-law requirements.?!3 Both forms of major projects

212 Intergovernmental Affairs, Backgrounder, “Implementation of Bill C-5: One Canadian Economy” (26 June
2025), online (website): https://www.canada.ca/en/intergovernmental-affairs/news/2025/06/implementation-of-bill-
c-5-one-canadian-economy.html.

213 Special Economic Zones Act, SO 2025, ¢ 4, Sched 9.
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fast-track legislation significantly increase the risks faced by Indigenous Nations on the front lines
of these projects because they bypass the consultation stage at which Nations are asked whether a
project should be built at all. As a result, such projects will most likely be approved regardless of

their impacts.

Both governments have assured Indigenous Nations that consultation will occur before a
project is designated, but this has already not been the case.?!* Moreover, because the project is
advanced before environmental or impact assessments are completed, neither the proponents nor
the government will possess the information necessary to conduct meaningful consultation with
the affected Indigenous Nation. No one will therefore be in a position to determine whether impacts
can be better mitigated or whether an appropriate accommodation can be provided before those
impacts are experienced by the Nation. In addition, Free, Prior, and Informed Consent (“FPIC”),
as required by UNDA, cannot be achieved if the affected Nation is not consulted before the project
or zone is designated or lacks the information necessary to assess the level of impacts the project
will cause. As these are all major projects designated to be in the national interest, it is safe to
assume that each project will cause significant impacts to multiple Nations. The entire premise of
these fast-track statutes is therefore unconstitutional and contrary to s.35 because designation
decisions will directly affect Aboriginal and/or Treaty rights while being made on the basis of

inadequate consultation.*!?

By failing to uphold their obligations under the HotC to foster true Nation-to-Nation

relationships, both the federal and provincial governments are inviting Indigenous Nations to

214 David P Ball, “How Carney’s ‘build fast’ push divides Canada’s Indigenous peoples” (14 March 2026), online
(news article): https://www.aljazeera.com/economy/2026/3/14/carneys-build-big-and-build-fast-push-is-dividing-
canadas-indigenous.

215 See generally, Clyde River (Hamlet) v Petroleum Geo-Services Inc, 2017 SCC 40.
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launch constitutional challenges to the BCA and SEZA. These cases will be extremely expensive
and will take years to resolve, thereby defeating the stated purpose of the legislation, namely, to
fast-track project construction. The DTCA 1is not the problem and should not be treated as
bureaucratic red tape onto which settlers can shift blame. The core of the issue is that governments
and corporations do not respect Indigenous jurisdictions, laws, processes, opinions, and
worldviews, and as a result fail to fulfill their responsibilities. Rather than attempting to steamroll
projects through unilaterally, governments and proponents should work cooperatively to build
consensus on how to proceed, or to identify alternative solutions together. That approach will
produce faster development timelines and greater benefits and progress for everyone involved in
the long run. If we fail to do so, we risk far more than wasted money and time. We risk devastating
environmental and health crises like the benzene crisis in AFN, reduced long-term ecological
resilience, a lack of climate-resilient infrastructure, and continued failure to meet national goals

and international commitments aimed at addressing the triple planetary crises.

The analysis in this Part demonstrates the failures of the present system are both ecological
and legal. The next Part therefore turns from diagnosis to reconstruction by developing an

intersocietal framework for reconciliation through economics, law, and land governance.
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Part 3: Intersocietal Relationality and the Framework for Reconciliation —

We Need More Than “Sorry”

This Part develops the paper’s central framework for reconciliation. It argues that if
colonial-capitalism has fractured relationships among Indigenous Nations, settler institutions, and
the Land, those relationships must be rebuilt through a framework of intersocietal relationality. To
that end, this Part proceeds through three connected dimensions: economics, law, and land
governance. Together, these dimensions provide the conceptual and institutional bridges necessary
to move beyond the limits of colonial-capitalist governance and toward restorative justice, renewed

Treaty relationships, and Indigenous jurisdiction over Land and environment.

To move forward and rebuild Nation-to-Nation relationships, more than a simple “sorry”
is required. Indigenous Nations have rightfully had their fill of empty words and empty promises.
Multiple long-standing boil water advisories remain in place across the country, alongside many
other examples of the critical infrastructure gap between Indigenous and settler communities.?!¢
To make matters worse, this lack of critical infrastructure and basic necessities has repeatedly been
used to pressure Nations into agreeing, under duress, to extraction and development projects. This
is coercion. It demonstrates that little has changed since the illegal Treaty land grabs and reserve
land encroachments of the nineteenth century. Reconciliation is more than acknowledging past
wrongs, offering generic land acknowledgements, or promising change. Reconciliation requires
real action, restorative justice, and deep systemic restructuring that reflects true nation-to-nation
relationships. It requires rebalancing the power dynamic and uplifting our partners by restoring

what was taken: language, laws, culture, governance, and Land.

216 Supra note 120.
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So how do we envision the systemic restructuring of Canada to achieve reconciliation? We
must target the dismantling of colonial-capitalist power hegemonies within our institutional
frameworks and ensure that the theories of thought and practice that are used to replace them are
both resistant to recapitulating an exclusionary-system and able to synergize with Indigenous
worldviews and ways of thinking, being, and doing. This requires a careful approach to ensure
respectful and reflexive dialogue to avoid promoting a pan-Indigenous perspective while being
flexible enough to ensure the proposed theory does not exclude any Nation from participating. As
such, this section will discuss economic, legal, and land governance systems that are able to
deconstruct the power dynamics of colonial-capitalism while also building intersocietal

relationality with Indigenous Nations.



Nithianantha &1

3.1. Intersocietal Relationality Through Economics: Ecological Economics and

Degrowth Marxism

This section develops the economic dimensions of intersocietal relationality. It argues that
ecological economics and degrowth Marxism provide a critical language for identifying the
ecological and distributive failures of colonial-capitalism while also creating points of alignment
with Indigenous economies grounded in reciprocity, collective well-being, and responsibility to
Land. The section therefore lays the economic foundation for the broader relational framework

advanced in this Part.

To counter the colonial-capitalist economic system and its deep intergenerational impacts,
we will require an economic system that is able to target equitable redistribution of wealth and
infrastructure, promote sustainable growth and degrowth to maintain well-being while prioritizing
rehabilitative efforts of the environment, minimize or eliminate market failures that allow for
wealth accumulation or passing on costs to the general population. Such a system will require deep
knowledge of and the ability to identify and repair the metabolic inefficiencies caused by market
failures and the over-consumption of natural capital. It will also require the internal morality
structure to avoid creating any hierarchies of power and maintain equitable redistribution of limited
goods and services despite the pressures from social elites and corporate entities. Therefore, a
robust accounting and monitoring system is critical to ensure horizontal and vertical equity is
maintained while prioritizing safe and sustainable use of natural capital due to hard limits in place
to prevent overconsumption/extraction and promote environmental regeneration. Ecological
Footprint Accounting is the perfect tool to meet these needs. However, it must be paired with an
economic system that reflects the values needed to ensure this information is not misused by

colonial-capitalist structures.
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Degrowth Marxism offers a compelling economic and political system to address the
climate crisis effectively. It resonates with the collective aspirations of mass mobilization
movements that seek substantive systemic climate action. However, implementing this shift
towards a pre-capitalist form of collective ownership and production raises significant challenges.
Since degrowth Marxism was reconstructed through Marx’s manuscripts and research
posthumously, there is an absence of specific governance and legal frameworks to guide its

implementation.

Despite these challenges, there is a promising avenue for realizing such a system through
collaboration with Indigenous communities. This is due to the protection of Indigenous knowledge
and legal orders since time immemorial and the facilitation of their teachings through generations
despite attempts of colonial assimilation, suppression, and eradication.?!” Indigenous economic
and governance systems are likely to share foundational principles with degrowth Marxism,
including sustainable ecological practices, communal wealth-sharing, and institutions designed to

preserve long-term quality of life.*!

For instance, as noted by Perkins, Indigenous governance systems often incorporate
mechanisms like collective rights and responsibilities that limit individual wealth accumulation to
ensure the integrity of communal property ownership and a steady-state economy.?!® These are
expressed through cultural practices such as gift giving, hospitality, sharing, and potlatch

ceremonies, which foster balance and harmony within and between communities.??® These

217 John Borrows & Shayla Praud, Teachings of Sustainability, Stewardship, & Responsibility: Indigenous
Perspectives on Obligation, Wealth, Trusts & Fiduciary Duty, (Reconciliation & Responsible Investment Initiative)
at 13-14.

28 Perkins, supra note 30 at 187.

219 Ibid.

220 Ibid.
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practices are not only about redistributing wealth but also about reinforcing social bonds and

mutual respect among community members.

Moreover, Indigenous economic and governance systems emphasize a deep connection and
reverence for the Earth and its life systems, promoting locally appropriate commons governance
and polycentric large-scale governance systems.??! This approach facilitates the accumulation of
generational knowledge, which is crucial for managing resources sustainably and enhancing
biodiversity.?*? Exclusionary membership is also avoided as balanced social status and gender roles

are the standard in most Indigenous societies.?*’

Implementing such systems in conjunction with degrowth Marxism requires a careful and
respectful integration of Indigenous legal orders and knowledge systems. This integration must be
grounded in a firm commitment to decolonization, ensuring that the collaboration does not
perpetuate colonial patterns of dispossession but instead fosters an anti-colonial future.??* It
involves recognizing and respecting Indigenous sovereignty and the intrinsic value of Indigenous
knowledge and governance practices. It also requires mindfulness, specificity, and reflexive
practices to ensure a pan-Indigenous approach is avoided. While many Indigenous Nations may
share similarities between their legal orders and governance systems, care must be taken to respect

the specificity of each Nation, so all are able to participate fully and authentically as best serves

their local place-based ecology and community in this governance framework.

21 Ibid.
222 Jbid.
23 Ibid.
224 Ibid at 188.
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The first step in building that economic framework is to clarify how ecological crisis can
be understood in terms of systemic deficit and overshoot. The following subsection therefore turns

to ecological economics and its account of ecological deficits.
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3.1.1. Understanding Ecological Deficits Through Ecological Economics

This subsection explains how ecological economics provides a framework for
understanding ecological deficits, biocapacity limits, and the material conditions of overshoot. Its
central claim is that ecological harm must be assessed not only in terms of market failure, but also
in terms of the degradation of the Earth’s regenerative capacity and the unequal distribution of
ecological burdens. The subsection therefore provides the conceptual basis for understanding why

the present economic order is ecologically unsustainable and socially unjust.

Ecological economics provides a comprehensive framework for addressing significant
environmental externalities beyond carbon and fills important gaps left by conventional economic
models. It focuses on three central issues: the efficient allocation of resources among competing
commodity uses, the just distribution of income, and the maintenance of a sustainable economic
scale relative to the biosphere's carrying capacity.??® Unlike conventional economics, ecological
economics distinguishes between growth and development. Growth refers to the quantitative
accumulation of matter, whereas development refers to qualitative improvements in design,
priorities, or purpose. Sustainable development therefore seeks qualitative improvement while
limiting quantitative growth so as not to exceed the ecosystem's capacities for waste absorption

and resource regeneration.?%¢

The economy operates as an open subsystem within Earth’s finite and materially closed
ecosphere and engages in a constant metabolic exchange with the environment. Resources are

depleted through production and consumption in order to transform existing matter, and an

225 Herman Daly & Jamie Morgan, “The importance of ecological economics: An interview with Herman Daly”
(2019) 90 Real-World Econs Rev 137 at 137.
226 Ibid at 138.
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equivalent amount of polluting waste is generated. When this metabolic rate aligns with the
ecosystem's ability to regenerate resources and absorb waste, the result is a sustainable economic
scale.??” Achieving that scale requires ongoing evaluation to set quantitative limits, ensure the
equitable distribution of limited goods and services in accordance with distributive justice, and

then facilitate efficient resource allocation through individual market exchange.??®

Within this framework, the relevant constraint is remaining natural capital. It is therefore
essential to understand both the CPR’s stock accumulation and regenerative flows (stock-flow),
and the ecosystem service’s limiting fund capacity and efficiency rates (fund-service).??’ Without
that understanding, it is impossible to set appropriate limits for sustainable production and
consumption, define equitable distributive justice in conditions of scarcity, or enable efficient
market allocation of resources. Ecological economics thus provides the necessary framework for

evaluating and guiding economic activity within essential ecological boundaries.

Ecological Footprint Accounting (“EFA™) is central to visualizing and understanding the
metabolic flow and rate-limiting steps identified by ecological economics. It shows how colonial-
capitalist economies affect planetary boundaries, highlights the distinction between production and
consumption governance, and exposes the ineffectiveness of current climate policies. EFA
demonstrates that global society is in overshoot: humanity's total consumption of natural capital
and production of waste exceed the ecosphere's regenerative and assimilative capacity.?*® In other

words, we have grown quantitatively beyond our spatial limits and have, over generations, severely

227 Ibid at 138-139.

228 Ibid.

22 Ibid at 140.

230 William E. Rees & Mathis Wackernagel, “Ecological Footprint Accounting: Thirty Years and Still Gathering
Steam” (2023) 65: 5 Envt Sci & Pol’y Sustainable Dev 5 at 6.
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degraded our qualitative metabolic flows. This overshoot, reflected in breaches of planetary
boundaries such as anthropogenic climate change and extreme weather events, widens the gap

between human demand for ecosystem services and declining biocapacity.?*!

EFA calculates demand by summing the productive ecosystem area required to meet a
population’s resource and metabolic energy needs from both production and consumption
perspectives.?3? A production-based footprint identifies the ecosystem area needed, quantitatively,
to produce the income or share of GDP used for consumption.?**> As a result, small-economy
developing nations often appear to have larger relative footprints because they have limited
economic diversification and fewer opportunities to externalize environmental costs. By contrast,
a consumption-based footprint captures indirect biocapacity components, such as technology, that
are externalized elsewhere in the world.?** It therefore measures the total productive ecosystem
area, qualitatively, required on a continuous global basis to produce the natural capital consumed
and assimilate the resulting waste.?** This provides a more realistic picture of how large, developed

economies externalize costs while maintaining high levels of consumption.

On the supply side, EFA quantifies biocapacity as the total area (quantitative) of domestic
productive ecosystems (qualitative).?*® Small-economy developing nations may appear to have
higher biocapacity because they retain greater CPR accumulation and the associated ecosystem
service funds. However, a temporal analysis may reveal declining biocapacity as a result of

production pressures and the influence of multinational corporations within a PJ governance

B Ibid.
22 Ibid at 7.
233 Ibid.
234 Ibid.
235 Ibid.
236 Ibid at 8.
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framework. By contrast, large, developed economies may appear to maintain or improve their

biocapacity by externalizing environmental impacts and restoring local biocapacity.

When EFA compares a nation’s ecological footprint to its biocapacity, it reveals whether
that nation has a biocapacity reserve (demand < supply), or a biocapacity deficit (demand >
supply), thereby indicating resilience or vulnerability.>*’ Nations in deficit depend on nations with
reserves for their continued sustainability.?3® This increases demand on reserve nations’ productive
ecosystems to absorb local waste, function as carbon sinks, and satisfy foreign consumption needs.
In turn, this places enormous strain on their CPRs and ecosystem services by depleting
accumulated resources and service fund capacities while degrading regenerative and efficiency
rates. These pressures drive such nations toward their natural capital limits and create the risk of

metabolic breakdown through biocapacity deficit.

EFA offers practical tools for reimagining international relationships in ways that address
the three central concerns of ecological economics by transforming international governance
toward sustainability. At present, the rate-limiting factor for natural capital is the relatively high
biocapacity of small-economy developing nations.?** Quantitative limits on production and
consumption are therefore necessary to protect CPRs and ecosystem services from high levels of
demand. Negotiating access to the remaining CPRs and ecosystem services would accordingly
redistribute power away from multinational corporations and toward small-economy developing
nations. Equitable distribution of resources and services in turn requires reductions in global

consumption and production.?*

7 Ibid.

238 Ibid at 8-9.
29 Ibid at 9.
240 bid.
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Although many readers will first understand this EFA analysis through an international
comparison among states, the same analysis applies to the relationship between Canada and the
Indigenous Nations of Turtle Island. Canada is a large, developed economy that over-extracts and
burdens the natural capital of Indigenous Nations in order to sustain overproduction and
overconsumption for the continued accumulation of profit and power. While Indigenous Nation
bear the consequences of local environments reaching their regenerative and service-efficiency
limits, settler communities in Canada are expanding green and blue zones to improve local
biocapacity and climate resilience. This dynamic must remain visible if we are to foster empathy
for, and proper understanding of, the inherent sovereignty of Indigenous Nations and the relational
obligations owed to them, as to any other nation in the world. EFA can also incorporate satellite
imaging to improve the accuracy of its accounting across scalable locations, distinct ecologic
zones, and equity comparison studies, making it especially well suited to reconciliation policy

needs.?*!

If ecological economics clarifies the material character of ecological deficit, the next
question is how those deficits are produced and displaces within colonial-capitalist systems. The
following subsection therefore turns to degrowth Marxism and its account of metabolic rifts. This
transition follows the sequence already visible in Part 3’s economic framework, including the

paper’s discussion of metabolic rifts and shifts.

241 See generally, Ulisse Gomarasca, et al, “Satellite remote sensing reveal the footprint of biodiversity on multiple
ecosystem functions across the NEON eddy covariance network” (2024) 3:4 Envtl Research: Ecology 1.
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3.1.2. Addressing Metabolic Rifts Through Degrowth Marxism

This subsection argues that degrowth Marxism provides a critical account of the metabolic
rifts through which colonial-capitalist production separates human social systems from ecological
limits and regenerative processes. Its significance lies not only in diagnosis, but also in its capacity
to identify the qualitative values and structural relations that must be transformed if ecological and
intersocietal justice are to be achieved. The subsection therefore builds on ecological economics

by showing why a more fundamental reorientation of political economy is necessary.

Degrowth Marxism provides an essential framework for understanding the metabolic rifts
that intensify climate change through unchecked consumption. These rifts arise from capitalism’s
dismantling of communal production and property and the resulting mismanagement of CPRs. As
discussed above, ecological economics emphasizes the need to understand stock-flow and fund-
service relationships and to establish quantitative limits for a sustainable economic scale.
Degrowth Marxism complements that analysis by providing greater insight into the qualitative

dimensions of metabolic rifts that are essential to preventing biocapacity deficits.

In Marx in the Anthropocene, Kohei Saito interprets Marx's theory of metabolism to
examine how capitalism's relentless pursuit of wealth disrupts planetary boundaries.>** Saito
reconstructs this ecological dimension of Marxism by examining Marx’s engagement with the
natural sciences and pre-capitalist societies.”* Marx understood the metabolic relationship

between nature and humanity to shape social structures, labour, and the organization of how nature

242 Maya Goodfellow, “A greener Marx? Kohei Saito on connecting communism with the climate crisis” (28
February 2023), The Guardian, online (article): https://www.theguardian.com/environment/2023/feb/28/a-greener-
marx-kohei-saito-on-connecting-communism-with-the-climate-crisis.

243 Saito, supra note 93 at 8.
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is metabolized.?** He observed that pre-capitalist societies oriented production toward improving
the qualitative well-being of their peoples and ensuring that the basic necessities and finite wants
of all were met, whereas modern capitalist society continually expands productive capacity in

pursuit of quantitative wealth accumulation.?*’

This incompatibility with unlimited quantitative growth produces three interconnected
forms of metabolic rift that Saito describes as material, spatial, and temporal. Material rifts arise
when capitalist production creates barriers to sustainable production by failing to internalize the
extensive metabolic interactions between humans and nature.?*® As ecological economics suggests,
this directly contributes to biocapacity deficits when consumption exceeds the ecosystem's
regenerative capacity. Spatial rifts arise from the antagonistic organization of labor, resource
extraction, and waste accumulation in ways that create monopolies over capital.?*’ Fossil fuels, for
example, are privileged because they are transportable, finite, and capable of monopolization,
whereas renewable energy sources are geographically localized, communally managed, and
distribute capital in ways that enhance community resilience.*® Temporal rifts arise from the
mismatch between the rapid pace of production driven by capital accumulation and the slower
regenerative cycles of nature.”* Ecological economics emphasizes the importance of aligning
these rates to avoid ecological overshoot. Capitalism, however, privileges the reduction of
production costs to maximize capital by ensuring constant access to cheap, surplus raw materials

and by advancing extraction and transportation technologies. These dynamics underscore the need

244 Ibid at 20.
245 Ibid at 21.
246 Ibid at 24.
247 Ibid at 26-27.
28 Ibid at 27.
29 Ibid at 27-28.
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for Consumption Jurisdiction governance, which focuses on consumption rather than production
in order to shift power and capital away from multinational corporations and back toward local
governments. A Pigouvian tax on CPR consumption would help effect that shift by discouraging

excessive extraction, production, and monopolization while promoting sustainable innovation.

Saito also explains that capitalist systems attempt to delay or obscure the consequences of
metabolic rifts through metabolic shifts. Technological shifts exploit the degradation of nature’s
regenerative processes to generate new technologies and markets within the metabolic rift, thereby
increasing capital potential and the risk of further externalities, as in the case of deep-sea mining
for fossil fuels.?>® Spatial shifts displace ecological burdens onto other regions and social groups
while controlling commodity trade flows in ways that preserve structural inequality and foster
complacency among those who benefit.”! Temporal shifts defer ecological harms to future
generations by exhausting the waste-absorption fund capacity of ecosystem services or by relying
on unrealistic future technological solutions, such as carbon capture and storage, to manage present

overshoot.??

The pursuit of capitalist profit and growth is therefore not the answer, nor are capitalist
solutions merely greenwash the same practices that created the present crisis. A fundamental
societal shift is required to prioritize human wellbeing, intersocietal equity, and healthy
environments. EFA can serve as a practical tool in exposing these illusions. It can show that the
biocapacity of remaining productive ecosystems is more valuable than the capital potential of new

markets because of the ecosystem services and waste-absorption functions those ecosystems

230 1bid at 30.
21 Ibid at 31-33.
22 Jbid at 33-34.
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provide. Consumption-based footprint calculations can reveal the externalization of environmental
burdens and the manipulation of commodity trade flows, thereby supporting greater equity and
capital redistribution. The current state of global overshoot demonstrates both the severe pressure
placed on the Earth system and the narrowing opportunity to rely on unrealistic technological
solutions.?>*> Degrowth Marxism therefore provides a means of developing targeted responses to

the underlying qualitative capitalist values that produce biocapacity deficits.

Saito’s reconstruction of Marxism as "degrowth communism" proposes collective
ownership and democratic communism as responses to capitalism's ecological failures.?*
Degrowth Marxism thus advocates for communal land regulation in order to sustain production
within a steady-state economy and to use taxation to realign market behavior with environmental
objectives in true market equilibrium.?> This aligns with ecological economics’ emphasis on
equitable resource distribution and cooperative management through decentralized governance as

a means of preventing biocapacity deficits.

In practical terms, degrowth communism envisions countries such as Canada transitioning
toward collective development within planetary boundaries so that Indigenous Nations facing
infrastructure gaps may sustainably achieve comparable living standards. Equitable wealth
distribution in this context requires the redistribution of capital and access to the technologies

necessary to sustain the ecosphere. This approach challenges existing economic structures by

253 Global overshoot is currently the equivalent of using the natural capital of 1.8 Earths per year and the current

ecological debt will take about 22 years of the Earth’s full biological productivity to reverse. However, it is unlikely
we can fully reverse this debt, and the biological productivity of the Earth is reduced the longer we are in overshoot
making it more difficult to restore balance. This is exemplified by the accelerated rate of overshoot, which is
currently estimated to increase by 0.8 Earths per year. See Global Footprint Network, Press Release, “Earth
Overshoot Day 2025 falls on July 24” (5 June 2025), online (website):
https://overshoot.footprintnetwork.org/newsroom/press-release-june-2025-english/.

254 Saito, supra note 93 at 194, 205-206.

255 Ibid at 207.
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calling for resource redistribution and a re-evaluation of prevailing social values. Though solidarity
and the realignment of economic priorities, degrowth Marxism, and ecological economics together
offer a comprehensive framework for addressing climate change, inequality, and ecological
degradation and for advancing toward a modern post-capitalist intersocietal Treaty society capable

of mitigating metabolic rifts and their effects.

Economic reconstruction alone, however, cannot resolve the legal barriers that continue to
structure Crown-Indigenous relations. The next section therefore turns to law and examines how

Treaty law and the Canadian Constitution may function as a bridge for ILOs.
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3.2. Intersocietal Relationality Through Law: Treaty Law and the Canadian

Constitution

This section develops the legal dimension of intersocietal relationality. It argues that Treaty
law and the Canadian Constitution can provide a bridge for ILOs if Treaties are interpreted as
constitutional relationships rather than reduced to narrow contractual instruments. On that basis,
the section advances a functional constitutional approach to Treaty interpretation and shows how

that approach can improve accountability, restore access to justice, and better reflect the HotC.

Canada is a legally pluralist country that already recognizes and incorporates multiple legal
systems within its legal framework. The necessary groundwork for this kind of legal analysis
therefore already exists, from civil and common law to the incorporation of Indigenous legal
principles in judicial decisions, to cross-jurisdictional disputes, and to international law and
agreements. These examples provide guidance for the further development of sui generis
Aboriginal law, Treaty law, and Crown-Indigenous relationships. The inclusion of Indigenous

Legal Orders is therefore possible.

To develop that argument, it is first necessary to clarify the interpretive framework itself.
The following subsection therefore sets out a functional constitutional approach to Treaty

interpretation.
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3.2.1. A Functional Constitutional Approach to Treaty Interpretation

This subsection develops a functional constitutional approach to Treaty interpretation. Its
central claim is that Treaties must be understood and interpreted as constitutional relationships
structured by intersocietal diplomacy, ILOs, and the organizing principles of the Canadian
constitutional order. This approach matters because it offers a more coherent basis for Treaty
interpretation than contract doctrine and creates the legal conditions necessary for accountability,

restitution, and renewed relationality.

The common law contract approach is too limited to capture the depth and uniqueness of
sui generis Treaty law. It creates interpretive difficulties and restricts plaintiffs’ access to justice.
A relational interpretive approach, by contrast, treats Treaties as a functional aspect of Canada’s
constitutional framework and offers a stronger understanding from the perspective of Indigenous
legal orders. To achieve the constitutional approach envisioned in Resfoule, it is necessary to

6

consider Eastern Woodlands Treaty jurisprudence.?®® That jurisprudence confirms the

constitutional nature of Treaties and helps identify the legal framework that should replace the

common law contract approach set out in Marshall >’

I follow a method similar to that used by the SCC in the Reference re Secession of
Quebec.*® This case is instructive because it addresses legal diversity and competing federalism
interests, both of which are central features of Treaty relationships. I therefore contrast the

application of the fundamental principles of the Canadian Constitution in that reference with their

236 Restoule, supra note 41 at paras 106-108.
257 Ibid at paras 68-70, 104, 107, 113, 210. See also Marshall, supra note 167 at paras 78, 82-83.
258 Reference re Secession of Quebec, [1998] 2 SCR 217 [Secession].
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application in Treaty jurisprudence and Indigenous constitutionalism. This comparison highlights

the most relevant features of a relational interpretive approach without attempting to be exhaustive.

This analysis reveals important similarities between the two legal orders when viewed
through the lens of the fundamental principles of the Canadian Constitution and their historical
context. Both Confederation and Treaty relationships were established to unite distinct sovereign
collectives through deliberative processes, promoting unity, strength in diversity, and common
interests. At the same time, the substantive differences between the underlying philosophies of the
two legal orders must be recognized.?> Indigenous legal orders, for example, emphasize a spiritual
relationship to the Land on Turtle Island and extend legal obligations to all living beings, not only
humans.?®® These differences are not irreconcilable, but deference is necessary to avoid
constitutional capture.?®! Such an approach is possible because the court has already resolved
questions of law concerning the legal plurality of common and civil law within the Canadian

constitution.

2% Borrows, Indigenous Constitution, supra note 28 at 23-24.

260 For an example of how this is applied by the Anishinaabe legal order towards Treaty relationships, see John
Borrows, “Earth-Bound: Indigenous Resurgence and Environmental Reconciliation” in Michael Asch, John Borrows
& James Tully, eds, Resurgence and Reconciliation: Indigenous-Settler Relations and Earth Teachings (Buffalo:
University of Toronto Press, 2018) 49 at 53-55.

261 Aaron James (Waabishki Ma’iingan) Mills, Miinigowiziwin: All That Has Been Given for Living Well Together:
One Version of Anishinaabe Constitutionalism (PhD Dissertation, University of Victoria, 2019) at 8, 14, 28, 36.



Nithianantha 98

Table 2: Applying the Canadian Constitutions Fundamental and Organizing Principles to
Indigenous Treaty Jurisprudence

Fundamental and

Organizing Principles

Application in Reference re

Secession of Quebec?%?

Application in Indigenous
Treaty Jurisprudence

1. Historical
Context

The Significance of
Confederation:

- Initiated by elected
delegates from
colonies across
Canada, resulting in
five days of
deliberation to agree
on a federal union plan
(at paras 35-36).

- The adoption of a
federal form of
government was
crucial for obtaining
agreement among
colony representatives
(at para 37).

- Additional resolutions
addressed specific
colony concerns (at
paras 38-39).

- Federalism reconciled
diversity with unity
through nation
building, addressing
political and cultural
realities to promote
common interests (at
para 43).

The Significance of Treaty
Relationships:

- The Treaty of Niagara
was initiated by Crown
and Indigenous delegates
on Turtle Island.

- Deliberations extended

the Silver Covenant
Chain Alliance to all
Indigenous Nations
present.

- The adoption of The 1764
Great Covenant Chain
Wampum and The 24
Nations Wampum was
pivotal for agreement
among Indigenous
delegates.

- Additional wampum
exchanges addressed the
specific concerns of
individual Nations.

- Treaty relationships, as
defined by Eastern
Woodlands Treaty
jurisprudence, reconciled
diversity with unity
through nation-to-nation
alliances, addressing
political and cultural
realities to promote

common interests.

262 Secession, supra note 258.
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2. Nature of the
Principles

The Vital Unstated The Vital Unwritten Principles

Assumptions Upon Which the | Upon Which the Eastern

Text is Based: Woodlands Treaty Jurisprudence
- ‘Federalism’, is Based:

‘democracy’,
‘constitutionalism and
rule of law’, and
‘respect for minority
rights’ are
interdependent
principles and cannot
trump or exclude each
other (at para 49).

The Constitution’s
internal architecture
requires interpretation
by its structure as a
whole (at para 50).
These principles,
though unwritten, are
essential for
interpreting the
Constitution and act as
the “life blood” of the
“living tree doctrine”,
allowing constitutional
growth and evolution
(at paras 51-52).

They assist in the
interpretation of the
Constitution’s written
text, the delineation of
jurisdiction, the scope
of rights and
obligations, and the
role of political
institutions (at paras
51-52).

The Constitution’s
preamble references

Derived from past
Treaties, these include
‘separate but equal
sovereignty’, ‘peace’,
‘strength through unity’,
‘good mind and equal
justice’, ‘Indigenous
constitutionalism and rule
of law’, ‘perpetual
relationality’, and ‘the
inherent sacredness of the
Earth and equal survival
of life’. These principles
are interdependent and
cannot trump or exclude
each other.

Eastern Woodlands Treaty
Jurisprudence has an
internal architecture with
each wampum linked to
the ones that came before.
It must therefore be
interpreted by its
structure as a whole.
These principles, though
unwritten, are essential
for reconciling Treaty
Jurisprudence and
Canadian Constitutional
structure. They act as the
“life blood” of the “living
tree” nature of Treaty
jurisprudence, allowing
for growth and evolution
in contemporary settings.
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the principles as the
premise to fill gaps
within the
constitutional text (at
para 53).

- These principles
provide substantive
legal obligations
binding on courts and
governments (at para
54).

They assist in guiding the
following concerns
between Treaty partners:
the dynamic aspects of
perpetual relationality
(process), the
development of historic
Treaty common intention,
the delineation of
jurisdiction, the scope of
rights and obligations,
and the roles of political
institutions.

Treaty jurisprudence
references these
principles as the premise
to fill gaps or reconcile
inconsistencies with the
written Treaty text.

These principles provide
substantive legal
obligations binding on the
constitutional institutions
of all Treaty partners,
including obligations
carried out through the
Crown constitutional
principle of the ‘honour
of the Crown’.

3. Federalism

Federalism in Canada:
- Protects provincial

autonomy, recognizing
diverse provinces and
distributing
institutional powers to
achieve societal
objectives informed by
diversity (at paras 55,
58).

Separate but Equal Sovereignty:

Recognizes the inherent
sovereignty of each
Treaty partner and
protects their equal
autonomy.

Allows diverse legal
orders to coexist without
interference.
Non-interference requires

compliance with The




Nithianantha 101

All government levels
must comply with the
Charter (at para 57).
Federalism furthers
cultural and linguistic
minority goals (at para
59).

Dish With One Spoon
sustainability obligations.
This principle furthers
collective health and
wellbeing for all Treaty
partners, the environment,
and the Earth’s sacred
integrity.

4. Democracy

Canadian Democratic

Principles:

Assumes
representative, freely
elected political
institutions (at para
62).

Aims for majority rule
with goals of universal
suffrage and effective
participation (at para
63).

Promotes sovereign
peoples’ right to self-
government (at para
64).

Allows collective
governments to pursue
goals concurrently
within different
jurisdictions and scales
(at para 66).
Legitimacy is based on
representing citizens’
will and adherence to
the constitutional
structure and rule of
law, including
participation and
accountability (at para
67).

Eastern Woodlands Democratic

Principles:

Recognizes the political
institutions of each Treaty
partner through ‘separate
but equal sovereignty’,
and acknowledge the
right of sovereign peoples
to self-government.
Representatives from
each Nation voice
interests during Treaty
making to achieve ‘peace’
and ‘strength through
unity’.

Treaties secure consensus
on legal principles, rights,
and obligations to
promote ‘peace’ and
‘strength through unity’
through ‘good mind and
equal justice’.

Sovereign governments
pursue their own goals
alongside common Treaty
goals.

Treaties remain effective
and legitimate through
consensus and adherence
to the established rule of
law from prior Treaty
jurisprudence through
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Requires constant
deliberation within
political institutions
and permits
constitutional
questions or change (at
para 69).

‘Indigenous
constitutionalism and rule
of law’.

- Treaty partners will
deliberate and negotiate
to ensure all concerns are
addressed so that Treaty
renewal and functionality
continue in perpetuity
through ‘peace’, ‘strength
through unity’, ‘good
mind and equal justice’,
and ‘perpetual
relationality’.

5. Constitutionalism

Canadian Constitutionalism:

Indigenous Constitutionalism:

and the Rule of
Law

Requires government
action to comply with
the Constitution and
protects the division of
powers, human rights,
and minority rights
from government
action and majority
rule (at paras 72, 74).
Minority interests must
be consulted before
actions affecting them
(at para 77).

The rule of law
provides a stable,
predictable, and
ordered society that
protects individuals
from arbitrary state
and private action (at
para 70).

The rule of law
requires state powers
to be sourced from
legal rules in order to

- Requires Treaty partners
(governments,
institutions, and citizens)
to comply with rights and
obligations arising from
both the Treaty and
Treaty jurisprudence
through ‘Indigenous
constitutionalism and rule
of law’, ‘good mind and
equal justice’, ‘perpetual
relationality’.

- Treaty jurisprudence
maintains ‘the inherent
sacredness of the Earth
and the equal survival of
life’.

- Treaties include conflict-
resolution mechanisms
for consultation before
harmful or intrusive
action through ‘peace’,
‘separate but equal
sovereignty’, ‘good mind
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preserve a normative
order through positive
laws (at para 70).

and equal justice’,
‘perpetual relationality’.
‘Indigenous
constitutionalism and rule
of law’ requires the
enforcement of positive
laws that enumerate
responsibilities and
obligations in order to
preserve a normative
order.

6. Protection of

Minorities

Minority Rights Protection:

Minority Rights in Treaty

Defined in the Charter
and founded on
minority religious
education and minority
language rights at
Confederation (at paras
79-80).

Aboriginal and Treaty
rights are enumerated
and protected in s.35
of the Constitution Act,
1982 (at para 82).

Jurisprudence:

Enumerated within the
principles of ‘strength
through unity’, ‘good
mind and equal justice’,
‘perpetual relationality’,
and ‘the inherent
sacredness of the Earth
and equal survival of
life’.

Indigenous legal orders’
deliberation and conflict-
resolution frameworks
formulate Treaty
relationships to ensure
lasting peace and equity,
avoiding conflicts that
arise from exclusion and
isolation.

The fundamental principles of federalism, democracy, constitutionalism, and minority

rights within Canada’s legally pluralist constitutional architecture create space for the
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interpretation and application of Indigenous legal orders and Treaty jurisprudence.?®® Likewise,
the deliberative, consensus-based, and relational approach of Treaty jurisprudence demonstrates
how Canadian legal orders can be integrated and reconciled with Indigenous legal order
frameworks.?**The HotC binds these two living constitutional trees together by recognizing the
Crown’s constitutional obligation to incorporate Treaty jurisprudence into the constitutional
architecture. This shift moves away from the historic common law contractual approach to Treaties
and toward the constitutional interpretation envisioned in Restoule. The relationality between
Canadian and Indigenous legal orders should therefore be used to develop the Treaty rights
framework under section 35 of the Constitution Act, 1982. 1 accordingly propose the following
revisions, drawing on some of the foundational principles from the Marshall Treaty interpretation
approach while developing new principles based on the contemporary constitutional approach to

Treaty interpretation discussed above.

Table 3: Adapting the Marshall Treaty Interpretation Approach Using the Fundamental and
Organizing Principles of the Canadian Constitution

Marshall Contract Approach Principles?6’ Reference re Secession of Quebec
Constitutional Approach Principles
1. Aboriginal Treaties constitute a 1. Indigenous Treaties are sui generis
unique type of agreement and attract Nation-to-Nation relationships
special principles of interpretation. grounded in the constitutionalism of

both legal orders. This attracts an
interpretive approach that considers
legal plurality and reconciles differing
federalist interests.
2. Treaties should be liberally construed 2. Treaties should be purposively

and ambiguities or doubtful construed in relation to the applicable

263 Mark D Walters, “Rights and Remedies within Common Law and Indigenous Legal Traditions: Can the
Covenant Chain be Judicially Enforced Today?” in John Borrows & Michael Coyle, eds, The Right Relationship:
Reimaging the Implementation of Historical Treaties (Toronto: University of Toronto Press, 2017) 187 at 207-208.
264 Coyle, supra note at 66-67.

265 Marshall, supra note 167 at para 78.



Nithianantha 105

expressions should be resolved in
favour of the Aboriginal signatories.

Indigenous legal order principles. Any
ambiguities should be resolved in
favour of Indigenous signatories to
ensure a liberal, just, and diligent
interpretation.

The goal of treaty interpretation is to
choose from among the various
possible interpretations of common
intention the one which best
reconciles the interests of both
parties at the time the treaty was
signed.

The goal of Treaty interpretation is to
choose from among the various
possible interpretations of common
intention the one that best reconciles
Indigenous Treaty jurisprudence with
the fundamental Canadian
constitutional principles.

In searching for the common
intention of the parties, the integrity
and honour of the Crown is
presumed.

In searching for the common intention
of the Treaty partners, the integrity and
honour of the Crown is presumed. This
ensures that Treaties are not interpreted
or implemented in a manner that
renders them improvident for any
Treaty partner.

In determining the signatories’
respective understanding and
intentions, the court must be
sensitive to the unique cultural and
linguistic differences between the
parties.

In determining the signatories’
respective understanding and
intentions, the court must be sensitive
to the unique cultural, linguistic, and
relational differences between the
partners.

The words of the treaty must be
given the sense which they would
naturally have held for the parties at
the time.

The words of the written Treaty should
be disregarded if they cannot be
reconciled with key constitutional
principles or Treaty jurisprudence
principles.

A technical or contractual
interpretation of treaty wording
should be avoided.

A technical or common law contractual
approach to Treaty interpretation should
be avoided.

While construing the language
generously, courts cannot alter the
terms of the treaty by exceeding what
“is possible on the language” or
realistic.

While construing the language
generously, courts may order
deliberation between Treaty partners for
a consensual joint definition of terms or
clauses. Definitions cannot render the
Treaty improvident for any Treaty
partner.
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9. Treaty rights of Aboriginal peoples 9. Treaty rights of Indigenous peoples
must not be interpreted in a static or must not be interpreted in a static or
rigid way. They are not frozen at the rigid way. They are not frozen at the
date of signature. The interpreting date of signature. The interpreting court
court must update treaty rights to must update Treaty rights to provide for
provide for their modern exercise. their modern exercise. This involves
This involves determining what determining what modern practices are
modern practices are reasonably reasonably incidental to the core Treaty
incidental to the core treaty right in right in its modern context. The
its modern context. Indigenous signatories may provide

submissions as to this modern exercise
of their rights.

Treaty interpretation is now grounded in a functional constitutional approach. That
approach establishes a foundation for using section 24(1) of the Charter to access remedies for
breaches of Treaty. By integrating the relationality framework of constitutional principles with a
revised Treaty interpretation framework, it builds on existing jurisprudence and provides courts
with a comprehensive basis for evaluating breach of Treaty claims as constitutional law issues. As
a result, the approximately 52 historic Treaties that currently face significant barriers to justice for
past and ongoing breaches may now have a fair opportunity to prove their claims in a manner that
respects Indigenous legal order principles and Indigenous Treaty jurisprudence. Although some
critics may argue that expanding avenues for claims could strain the courts’ capacity, the
participatory nature of Treaties and the primacy of deliberation ensure that courts remain a last
resort for holding Treaty partners accountable. The principle of ubi jus ibi remedium should
therefore prevail to ensure the proper functioning of the legal system and to uphold the

commitment to reconciliation.

Ther implications of this approach are best demonstrated concretely. The following

subsection therefore turns to AFN and Treaty No. 29 in order to show how a functional
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constitutional approach can restore access-to-justice in the face of longstanding breaches of Treaty

and environmental harm.
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3.2.2. Case Study: Aamjiwnaang First Nation and Restoring Access-to-Justice Under Treaty

No. 29

This subsection applies the functional constitutional approach to AFN and Treaty No. 29.
Its purpose is to show that, once Treaty interpretation is freed from the restrictive assumptions of
contract doctrine, the constitutional obligations owed to AFN become clearer and the possibility
of restitution becomes more meaningful. The AFN case study therefore functions as a concrete
demonstration of the access-to-justice gains made possible by the legal framework developed in

the preceding subsection.

As discussed above, the persistence of the common law contract approach to Treaty
interpretation, together with the development in fiduciary duty doctrine in Restoule, creates
significant access-to-justice barriers for historic Treaty signatory Nations. AFN is one such Nation.
This remains true despite the blatant breaches of Treaty the Nation has endured and the
unacceptable historic and ongoing health and environmental harms caused by the Chemical Valley
as a result of those breaches. My proposed functional constitutional approach to Treaty
interpretation therefore provides an avenue through which AFN may access justice for the rights

infringements and environmental racism they have faced.

Unlike the Marshall interpretation framework, my functional constitutional approach does
not require the common intention of the Treaty to be derived solely from the wording of the written
Treaty text. Instead, it ensures that Treaties are not interpreted or implemented in a manner that
renders them improvident for any Treaty partner. It therefore permits the words of the written
Treaty to be disregarded where they cannot be reconciled with key constitutional principles or
Treaty jurisprudence principles. In AFN’s case, this applies to two major aspects of the written

Treaty No.29 surrender clause.
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The first is the surrender of all rights, title, and interests in the land to the Crown. According
to Treaty jurisprudence, this surrender clause directly contradicts the key Treaty principles of
‘separate but equal sovereignty’, ‘Indigenous constitutionalism and rule of law’, and ‘good mind
and equal justice’. All previous Treaties were based on the principles of sharing the land and mutual
aid. It is therefore completely improbable that Treaty No.29, and the other historic Treaties, would
diverge so dramatically from this well-established Treaty jurisprudence. The actions of Chief
Quakgwan reinforce this point. They show that AFN leadership understood the common intention
of the Treaties to continue upholding the inherent right of the Anishinaabe to settle upon and use

the non-reserve lands within their territory.

The second is the surrender of the resources of the land, including the waters within the
territory. That interpretation is also incompatible with Anishinaabe law and Treaty law. The
Anishinaabe viewed the waters as a living spirit with whom they share a deep reciprocal
relationship. There is therefore no concept of surrendering the rights of a being that has its own
agency and right to life.®® Furthermore, the SCC held in Restoule that the Crown had not
undertaken discretionary control over interests in land.?®’ As a result, any interpretation of Treaty

No.29 that includes the surrender clause would make the Treaty improvident for AFN.

Once the surrender clause is removed from the common intention and interpretation of
Treaty No.29, the HotC provides the relevant constitutional standard. It requires consideration of

Anishinaabe law and Treaty law principles in assessing the Crown’s conduct within this Treaty

266 See generally, Aimée Craft & Lucas King, “Building the Treaty #3 Nibi Declaration Using an Anishinaabe
Methodology of Ceremony, Language and Engagement” (2021) 13:4 Water 532.
267 Restoule supra note 41 at para 246.
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relationship. That conduct must meet a liberal, just, and diligent standard directed toward

maintaining Crown integrity.

The Anishinaabe legal principles of the 4 Rs make the Crown’ failures clear. The history
of AFN reveals a long pattern of disrespect for AFN’s historic wartime contributions and inherent
sovereignty. This disrespect took the form of coercive land cessations and racist legislation. Those
measures caused the loss of reserve land, stunted economic growth and development, and allowed
the environmental racism and related harms caused by the Chemical Valley to go unregulated and
unaddressed. The Crown also failed to responsibly uphold its Treaty obligations. It refused to
provide yearly gifts and annuities and refused to allow AFN members to settle on lands outside the
reserves. It also willfully facilitated corporate exploitation of AFN through minimal regulation of
pollution and plant infrastructure in order to reduce impacts to industry rather than to AFN. There
was likewise a lack of reciprocity. AFN continued to advocate for their rights and well-being in
the face of environmental racism, yet the Crown failed to discuss matters and work with the Nation
until a partnership was signed with Environment and Climate Change Canada in 2025. There has
also been no meaningful effort by the Crown to renew the Treaty relationship or to honour the
sacred obligation of ‘polishing the Silver Covenant Chain’. This history demonstrates that the
Crown has not upheld its constitutional obligations within the Treaty relationship. It therefore owes
restitution to AFN for the damages and harms done to the community, which can be described as
genocide, cultural genocide, and ecocide. An incredibly high bar must therefore be met if the

Treaty relationship is to be honoured through restitution.

In addition, once the surrender clause is excluded from Treaty interpretation, a sui generis
fiduciary duty may be established because AFN’s specific Indigenous interests within the Treaty

territory have not been extinguished. AFN may therefore advance a much stronger case against the
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province’s weak environmental regulations, industrial safety standards, and overall poor regulation
of the Chemical Valley. Those failures have caused irreparable health and environmental harms to

the Nation.

This functional constitutional approach therefore improves the relationality between ILOs
and the Canadian legal order. It does so by ensuring that Treaty relationships are honourably upheld
and that remedies and restitution remain available for the historic and ongoing harms caused by
breaches of Treaty. In this way, it promotes accountability and responsible governance while
building stronger intersocietal relationality and advancing the restorative justice necessary for true

reconciliation.

From there, the analysis can turn to the next question: how to structure land governance in
a manner that can hold space for Indigenous sovereignty and stewardship without reproducing the

exclusionary effects of colonial-capitalism.
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3.3. Intersocietal Relationality Through Land: Commons Governance and

Bioregional Politics

The central challenge is to design an environmental governance system that can respect
Indigenous sovereignty and stewardship without reproducing the exclusionary effects of colonial-
capitalism. To meet that challenge, the governing framework must promote values and worldviews
that directly counter the necropolitical character of colonial-capitalism. Bioregional politics offers
such an approach. It provides a dynamic and grassroots framework for conceptualizing and
pursuing transformative social change through sustained reflection on living-in-place, ecological

responsibility. and deep relationship with local ecology.?®

Bioregional politics is grounded in a culture in which both humans and other species
possess an intrinsic right to coevolve within local, bioregional and global ecosystem associations.
It also places local governance under the guidance of connection to, and knowledge mobilization
from, Indigenous Nations and governance. In addition, it attributes substantial importance to
ceremony, cultural art, and spiritual reflection as means of deepening connection with local

ecologies.?®’

This approach also promotes autonomous and democratic governance through culturally
sensitive participatory decision-making processes. Within this framework, political legitimacy is

measured by the extent of social and ecological justice, and ecosystem-based sustainability,

268 Doug Aberley, “Interpreting bioregionalism: A story from many voices” in Michael Vincent McGinnis, ed,
Bioregionalism, 1% (London: Routledge, 1999) 13 at 37.
269 Ibid.



Nithianantha 113

achieved by a steward. Larger regional groupings are then used to ensure communication that can

scale to the global level.?”

Bioregional politics is further grounded in an economic model that reintegrates human
agency with ecological processes. It does so by developing a deep knowledge base concerning
regional carrying capacity, the preservation and restoration of native diversity, and ecosystem
health. Within this model, the objective of economic activity is to achieve the highest possible
degree of cooperative self-reliance. That objective, in turn, creates reliance on locally

manufactured and maintained technology designed through ecological design research.?’!

What this political theory offers, then, is a hopeful philosophy that stands in direct
opposition to colonial-capitalism. It does so by rebuilding humanity’s connection to place and
culture, both of which have been damaged by colonial-capitalist land dispossession and
oppression. To be sure, an anarchic governance structure of this kind would be extremely difficult
to achieve within the framework of the contemporary global nation-state system. Even so, its key
features remain instructive. Those features align with ecological economics, degrowth Marxism,
ILOs, and Indigenous economies. | therefore came to recognize that these features can be
integrated into a commons governance system. In that form, they can support decentralized local
governance and strengthen connection to place and culture, both of which arise from deeply
interconnected relationships of working with the Land. In turn, this provides a framework for
building a ground-up, polycentric land and environmental governance system led by ILOs in

Canada, one that reflects Canadian values of care and pride in our wide-ranging national ecologies.

20 Ibid at 37-38.
27 Ibid at 38.
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If bioregional politics provides the normative orientation for a land governance model that
resists colonial-capitalism, an institutional framework is still required to implement that orientation

in practice. The following section therefore turns to commons governance as a practical means of

doing so.
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3.3.1. Commons Governance as an Institutional Framework for Indigenous Sovereignty and

Nation-to-Nation Relationships

If bioregional politics provides the normative orientation for land governance, commons
governance provides a practical institutional framework for implementing that orientation.
Common Pool Resource Theory (“CPRT”) is especially useful in this regard because as
demonstrated by the success of the Montreal Protocol in managing ozone-depleting substances, it
offers a workable framework for the cooperative governance of shared resources while remaining

compatible with decentralized, participatory, and place-based decision-making.?’?

CPRT defines CPRs as resources large enough that it is difficult both to identify recognized
users and to exclude others, while each user’s consumption reduces the potential benefit available
to others.?’> Examples include forests, pastures, grasslands, groundwater basins, fisheries, lakes,
coral reefs, oceans, and the atmosphere.?’* These examples also make clear that CPRs vary
significantly in size, specificity, ecological dynamics, user diversity, and use objectives.?’ It is
therefore difficult to devise a single governance model capable of enforcing cooperative behaviour
and collective governance over CPR consumption. The more appropriate approach is to identify
the conditions under which cooperative governance is most likely to succeed within the framework

of ecological economics and degrowth Marxism.

272 See generally, Graham Epstein et al, “Governing the invisible commons: Ozone regulation and the Montreal

Protocol” (2014) 8: 2 Int ] Commons 337.

273 Elinor Ostrom, “The Challenge of Common-Pool Resources” (2008) 50: 4 Envt Sci & Pol’y Sustainable Dev 8 at
11.

24 Ibid; Georgios Kossioris et al, “On the optimal taxation of common pool resources” (2011) 35: 11 J Econs
Dynamics & Control 1868 at 1868.

25 Ibid.
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Table 4: Common Pool Resource Theory Attributes Defined Within Context of Ecological
Economics and Degrowth Marxism

CPRT Cooperation Explanation
Attributes®’®

Feasible Deteriorated resource conditions indicate that organizing is useful to

Improvement improve quantitative and qualitative biocapacity.

Indicators Accessible and reliable indicators of resource system conditions are
required, including assimilation capacity and potential hysteresis
effects.?””

Predictability Predictable flows of resource units, ecosystem services, regenerative
rates, and efficiency rates are required.

Spatial Extent Resource-appropriate spatial limits must be defined in order to monitor
external boundaries, such as natural capital limits, and internal
microenvironments affected by user activity.

CPRT User Explanation
Attributes®”®

Salience Users must depend on the resource system for significant activities and
needs (i.e. sustenance, cultural and spiritual use, personal livelihood,
recreation, commercial activity, waste assimilation, ecosystem
services, and biodiversity).

Common Users must share knowledge of how the resource system functions,

Understanding including system flows, rates, capacities, and equilibria of resources
and services. They must also understand how their actions affect the
system, for example through the improvement or degradation of
functions that reduce or create material rifts. In addition, they must
understand how their actions affect other’s ability to use the resource
system, including effects on sustainable and equitable resource
distribution and the avoidance of spatial rifts and shifts.

276 The following definitions are modified to match CPRT in the context of ecological economic and degrowth

Marxist principles. See generally, Edella Schlager, “Common-Pool Resource Theory” in Robert F Durant, Daniel J

Fiorino & Rosemary O’Leary, eds, Environmental governance reconsidered: challenges, choices, and opportunities,
(Cambridge, Mass.: MIT Press, 2004) 145 at 151-152.

277 Hysteresis effects in ecosystems refer to changes in equilibrium, or the creation of a new steady state, caused by
past or accumulated inputs. These inputs may include physical aspects of the system, such as temperature, or

biochemical changes caused by the accumulation of pollution. If those changes accumulate at a rate faster than the
system can process them and return to its original equilibrium, they may produce irreversible changes to the
system’s steady state. These are examples of the systemic effects, or metabolic rifts, caused by prolonged
biocapacity deficit. For a theoretical mathematical explanation, see Amenda N. Chow, Kristen A. Morris & Gina F.
Rabbah, “Hysteresis and Stability” (2023) 65: 4 SIAM Rev 1171 at 1171, 1173.

278 The following definitions are modified to the context of ecological economic and degrowth Marxist principles.
See generally, supra note 276 at 152-153.
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Low Discount Rate

Users must value sustainable and equitable future benefits from the
resource system. This is necessary to avoid temporal rifts and shifts.

Trust and Users must trust one another to follow governance agreements and
Reciprocity foster reciprocity. This is necessary to prevent spatial rifts and shifts.
Autonomy Users must be able to define access and usage rules without

interference from external authorities. This includes limiting the use of
natural capital to avoid or reduce biocapacity deficit. Users must also
support equitable distribution of ecosystem service benefits and
biocapacity enhancements without external mandates, for example by
increasing natural capital quality to achieve or deepen biocapacity
surplus.

Prior Organizational
Experience and
Local Leadership

Users require at least minimal leadership and organizational
knowledge concerning communal land regulation, equitable resource
and capital distribution, monitoring and data collection in relation to
CPR system dynamics, and CPR consumption enforcement
mechanisms that support degrowth or steady-state systems.

Once CPRs and users have been identified, the next step is to design the institutional

structure necessary for sustainable management. CPR governance studies suggest that effective

management and compliance require self-organization and collective action at a polycentric

scale.?”’ Beginning at the local and regional level, Elinor Ostrom’s design principles provide a

framework for cooperative governance. These principles have proven highly beneficial for

sustainable success and compliance.?*® The following table therefore sets out those principles and

extrapolates the operation of a CPR consumption tax, designed using ecological economics and

degrowth Marxism, as an enforcement mechanism to control access to and use of CPRs to

prioritize cooperative governance and local use.

27 Karine Lacroix & Garrett Richards, “An alternative policy evaluation of the British Columbia carbon tax:
broadening the application of Elinor Ostrom’s design principles for managing common-pool resources” (2015) 20: 2

Ecology & Soc’y 38 at 39.
280 Ibid.
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Table 5: Applying CPRT Design Theories to a CPR Enforcement Mechanism (i.e. a CPR

Consumption Tax)

CPRT Design Principles®®!

Application to CPR Consumption Tax

1A. User Boundaries — Clearly defined
boundaries between legitimate users and
outsiders.

Well-defined user boundaries strengthen
management success through exclusion
and access rights.

Users can be organized under diverse
circumstances, and researchers found no
significant relationship between group
size, locational differences, and
socioeconomic differences on the
likelihood and success of collective
action.

The concept of community is critical for
the success of collective action because
active user participation in governance
and self-empowerment arise from
dependence on the CPR.

Examples:

o Shared CPR reliance (e.g.
groundwater basin, fisheries,
irrigation systems, forests)

o Social boundaries (e.g. provincial
for carbon tax)

o Residential proximity

1B. Resource Boundaries — Clear
boundaries distinguishing the resource
system from the larger biophysical
environment.

Resource boundaries are contextual and
configurational.

The EFA system uses non-overlapping
productive ecosystem classifications (e.g.
forests, grasslands, pastures, etc.) to
identify these boundaries.

Boundaries for particular CPRs and
ecosystem services can expand across
variable scales to coordinate with other
local governance systems.

281

The design principles used are derived from Elinor Ostrom’s general principles, see generally supra note 273 at

154-169. In this case they were slightly modified to address larger-scale CPR structures such as the BC carbon tax,
see Ibid at 41-45. 1 have further contextualized the principles to ecological economic and degrowth Marxist

frameworks.
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Standardized global hectare calculations
can visualize local impacts at larger
scales.

2A. Congruence with Local Conditions —
Appropriation and provision rules, and
emission and assimilation rules, must
accord with local social, cultural/spiritual,
and environmental conditions across time
and space.

Governance rules must be adapted to
local conditions in order to meet
communal needs and secure sustainable
outcomes.

Environmental Outcomes:

o Avoid metabolic rifts and shifts
that lead to biocapacity deficit.

o Quantitative limits are necessary.

Social Outcomes:

o Ensure distributive justice though
equitable access and the equitable
distribution of benefits and
externalities.

Cultural/Spiritual Outcomes:

o Prioritize cultural and spiritual
use. Long-term positive
governance is secured when local
practices, connection to Land, and
community are preserved.

Detailed rules exert a high level of
control and exemplify careful
understanding of the diverse actors and
interests using the system.
Appropriation Rules:

o Priority hierarchy for access to
ensure distributive justice and
meet community needs (e.g.
sustenance and cultural/spiritual
uses > recreation and personal
livelihood > small-scale
commercial > large-scale
commercial).

Provision Rules:

o CPR appropriation enforcement
mechanism regulates resource
extraction and consumption (i.e. a

tax or royalty).
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o Temporal Congruence requires a

Emission Rules:
o Apply environmental justice

Assimilation Rules:
o CPR emission tax rate regulates

standardized tax rate per unit of
CPR that reflects stock
accumulation and regenerative
rate.

Spatial Congruence requires
vertical regressivity to be
addressed with tax brackets
having proportionally higher rates
for higher appropriation levels.

principles to avoid
disproportionate impacts.

Must not impact cultural,
spiritual, or sustenance uses of the
CPR system.

Additional impacts or
externalities should be addressed
separately in addition to the CPR
emission tax.

waste absorption and
consumption of ecosystem service
fund capacity.

Temporal Congruence requires a
standardized tax rate per unit of
waste that reflects assimilation
capacity and efficiency-rate
impacts of the specific system.
Spatial Congruence requires
vertical regressivity to be
addressed with tax brackets
having proportionally higher rates
for higher emissions.

2B. Appropriation and Provision —Benefits
obtained by CPR users, as determined by
appropriation rules, are proportional to the

Successful cooperation requires that
benefits exceed the costs of investing
time and money in an activity.
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inputs required by provision rules

concerning extraction and consumption.

Equity and rewards for contribution
strengthen collective efforts because they
are perceived as fair and reciprocal.
Benefits:

o Equitable access to, and greater
reliability of, CPR use for
personal and community
purposes.

o Prioritization of small and local
commercial activity over large
and international commercial
activity.

o Arevenue stream from the CPR
appropriation tax can be used to
fund governance overhead (e.g.
monitoring, enforcement,
deliberation) and biocapacity
enhancement projects.

Costs:

o The labour required for effective
and sustainable operation.

o Potentially disproportionate
effects of taxation on
marginalized, low-income
populations, and small businesses.
These effects can be addressed
through tax credits or rebates.

2C. Emission and Assimilation — Benefits
obtained by ecosystem service users, as

determined by emission rules, are
proportional to inputs required by

assimilation rules regarding production or

waste absorption.

Same basic requirements and benefits as
2B.
Additional benefits:

o Stronger emissions regulations to
protect the CPR system and
community health.

o Direct allocation of costs to
polluters, thereby reducing the
passing on of externalities.

o Accounting for full lifecycle
waste impacts to enable more
nuanced understanding and
prediction.
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Costs:

Preservation and enhancement of
biocapacity and system
equilibrium rates for future users.
A revenue stream from the CPR
emission tax can be used for
remediation, biocapacity
enhancement, and pollution
research and monitoring.

The labour required for
monitoring and enforcement.
Funding to test pollutant impacts.
The polluter pays principle can be
applied here.

3. Collective-Choice Arrangements — Most
individuals affected by operational rules
can participate in modifying them.

Active user participation enables
governance rules to be developed and
enforced using local knowledge and
contextual information, thereby
increasing compliance.

Deliberative forums are necessary in
order to determine the details of the
governance system and its rules.

Periodic collective policy review is
essential.

The system must prioritize local
population needs while excluding large
corporate and multinational interests in
order to preserve procedural integrity.

4A. Monitoring the Resource System —
Monitors accountable to users monitor the
qualitative conditions of the resource
system and the quantitative limits
necessary to sustain CPRs and ecosystem
services.

Continuous monitoring ensures that
quantitative limits remain aligned with

system dynamics.

Coordination with governments and
public-interest organisations may
contribute to data collection.
Reports should include current
conditions, comparison with optimal
steady-state targets, and plans for
continued progress.

EFA is an ideal tool to support
monitoring and communicate findings.
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4B. Monitoring Users — Monitors
accountable to users monitor appropriation
and emission levels to ensure sustainable
and equitable redistribution of resources,
services, and capital among users. If a
surplus follows redistribution, monitors
may facilitate individualistic market
trading for efficient resource allocation.

Monitors can be users, a separate
organizational body, or paid employees
accountable to users.

Monitoring is critical to detecting non-
compliance at an early stage and
enforcing rules before systemic
degradation occurs.

Monitoring also enforces access
hierarchies during resource or service
consumption and ensures tax compliance.

5. Non-Compliance Sanctions — Violations
trigger sanctions proportionate to their
impact to the CPR system. Assessment
carried out by other users, officials
accountable to users or both.

All non-compliance is subject to
sanctions.

Depending on severity, first-time
offenders should be sanctioned at the
same rate as the CPR tax in order to
promote awareness and future
compliance.

Graduated sanctions should apply to
repeat offenders or more serious
violations in order to deter
overexploitation and the creation of
metabolic rifts and shifts.

If graduated sanctions prove ineffective,
access restrictions should be enforced by
the community.

6. Conflict-Resolution Mechanism — Users
and officials have access to low-cost local
mediation to resolve conflicts.

Equitable access to justice should be
provided through third-party deliberation
and mediation in order to resolve
governance and taxation conflicts.
Broader community input may also be
appropriate to strengthen compliance,
where appropriate.

7. Minimal Recognition of Rights to
Organize — Users’ rights to devise their
own institutions are not challenged by
external government authorities.

Local authority and governance
structures should be favoured in order to
strengthen compliance, adapt rules to
local conditions, and enhance long-term
resilience.

8. Nested Enterprises — Governance
activities are organized in multiple nested
layers.

Polycentric, ground-up CPR governance
across local governance structures helps
ensure sustainability at larger scales.
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- It also allows for coordinated taxation
rates and vertical brackets in order to
avoid regressivity.

- Regional and national linkages can
provide institutional support for CPR tax
implementation, integration, and large-

scale data monitoring and target setting.

Linking local and regional CPR governance systems into national or international
networks, however, reveals the complexity of large-scale CPR governance. Self-organization
becomes extremely difficult when user populations are vast, resource mobility is high, and
excludability is low. Regulation and institutional design therefore become critical.’®® From an
ecological economics perspective, the EFA consumption-based footprint calculation shows that
CPR-system impacts are global because of increased consumption of indirect biocapacity
components. As more nations in biocapacity deficit rely on those in surplus to externalize their
costs, the same difficulties of large-scale CPR governance emerge. A governance framework
grounded in bioregional politics is therefore necessary. It provides a regulatory structure for
international compliance while supporting self-organization and collective action at national,
regional, and local levels. At that stage, large, developed economies would need to enforce market
compliance with local CPR governance rules, prevent horizontal regressivity of CPR over-
consumption through border adjustment mechanisms, and provide infrastructure to support local
CPR monitoring.?®3 In Canada, this system is particularly well suited to the place-based nature of

Indigenous Nations. It enables Indigenous Nations to lead local, self-organized governance of CPR

282 Supra note 279 at 39.
283 Supra note 273 at 18.
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use, while the federal and provincial governments provide support in market compliance and

monitoring infrastructure in order to ensure efficiency and success.

If commons governance can provide a practical structure for local, self-organized
environmental governance, the next question is how Indigenous sovereignty and Nation-to-Nation
relationships can be more fully recognized and implemented within Canada’s broader legal

architecture. The following section turns to that question.
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3.3.2. Recognizing Indigenous Sovereignty and Nation-to-Nation Relations Within Canada’s

Legal Architecture

This subsection examines how Indigenous sovereignty and Nation-to-Nation relationships
may be more fully recognized within Canada’s legal architecture. Its central claim is that the
constitutional character of Indigenous Treaties, together with the Canadian federalist system and
recent judicial developments, creates meaningful legal space for the recognition of Indigenous
governance over Land and environment. The task, therefore, is not to invent a wholly new
foundation, but to work from the legal and Treaty foundations that already exist and to honour the

responsibilities they impose.

Bioregional politics and commons governance also align with Canadian identity and
values, while creating synergies with Indigenous economies of care and reciprocity. Importantly,
this is not a wholly new model. A Treaty-based approach to sharing the land already exists in the
Dish With One Spoon, and a bioregional political approach likewise existed and functioned long
before settler arrival. In practice, this may take many forms, including land reclamation and
Indigenous guardian programs. It may also help Canada meet biodiversity and related international
commitments while more fully upholding the HotC by working with Indigenous Nations as

partners and Nations.

Some critics question whether ILO governance can feasibly fit within Canada’s legal

architecture because it raises many questions of law. Three questions are particularly important:

1. Can ILO governance hold the same authority as a Canadian institution when acting as a

decision-maker?
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2. Can ILO principles be applied in a manner analogous to Canadian legal principles in order
to guide decision-making?

3. How can conflicts of law between ILOs and Canadian law be managed or circumvented?

These questions have already begun to be addressed, albeit indirectly, in several groundbreaking
judicial decisions. Self-governance cases help address the first question. Cases concerning the use
of ILOs and Indigenous perspectives in common Treaty interpretation help address the second.
Cases upholding the application of UNDRIP as positive law in Canada help address the third.
Collectively, these decisions have already begun to lay the legal foundation for integrating an ILO

governance framework into Canada’s legal architecture.

The authority for ILO governance over environmental jurisdiction arises from the factual
reality of Indigenous sovereignty on Turtle Island and from the recognition and acknowledgement
of Indigenous self-governance within Canadian law. The SCC recently addressed this issue in
Reference re An Act respecting First Nations, Inuit and Métis children, youth and families, 2024
SCC 5.2%% The impugned Act was introduced by Parliament to advance reconciliation through
Nation-to-Nation and government-to-government relationships by recognizing and upholding the
right of Indigenous peoples to self-government in relation to child and family services.?®> Most
importantly, the Act affirmed that the ILOs of Indigenous Nations were the most appropriate laws
to govern the situation of Indigenous children and families because of the principle of cultural
continuity.?®® The SCC upheld that approach, reaffirming that the inherent Indigenous right to self-

government stems from section 35 of the Constitution Act, 1982. 1t also held that the impugned

284 Respecting supra note 63.
285 Ibid at paras 3, 41, 43-44.
286 Ibid at paras 6, 19.
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Act simply affirms the constitutional status of that right, thereby binding the Crown through the
HotC to uphold it.?®” The Court further confirmed that the significance of this affirmation lies in
its capacity to shift the culture of federal and provincial governments toward the pedagogy of

reconciliation through the function of self-government.?*8

These same principles of self-government can be applied to environmental jurisdiction. As
discussed above, the effects of Land dispossession, displacement, and environmental racism are
inseparable from the historical and ongoing colonial violence directed at Indigenous Nations in
order to disrupt connections to generational knowledge, language, culture, and legal orders. The
principle of cultural continuity therefore suggests that, if reconciliation is to be advanced and this
cycle of colonial violence is to end, jurisdiction over the environment must be understood as part
of the inherent right to self-government. Moreover, the fact that Indigenous Nations are leading
efforts to protect biodiversity and advance sustainable land use indicates that ILOs are also the
most appropriate laws for governing environmental matters. This step would not only actualize
Land Back and reconciliation in a meaningful way, as called for by the TRC Calls to Action, but
would also help shift the culture of federal and provincial governments toward an understanding
of why Land Back is necessary for reconciliation. In doing so, jurisdictional gaps in environmental
governance could be more readily identified and addressed in order to avoid negative externalities

falling on vulnerable communities.

Once Indigenous jurisdiction over the environment is understood as constitutionally
grounded and protected, the next question is whether ILO principles can be applied through a

logical framework analogous to Canadian legal principles in order to guide decision-making.

287 Ibid at paras 9, 64-65; Constitution Act, 1982 supra note 63.
288 Respecting supra note 63 at para 81.
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Restoule, as discussed above, demonstrates that they can.?® At trial, Justice Hennesey showed how
decision makers can engage Indigenous worldviews through ceremony and community
deliberation in order to identify key aspects of ILO processes and principles.?’® In that case, those
principles and processes, including the four R’s (Respect, Responsibility, Reciprocity, Renewal)
and the significance of Council Fires to Treaty making, were used to inform the common intention
of the Robinson Treaties.?’! The result was a scathing review of the Crown’s conduct in fulfilling
its Treaty obligations and maintaining honourable Nation-to-Nation relationships with its
Indigenous allies.?** Similarly, Indigenous Nations can be engaged to identify the ILO processes
and principles that should govern environmental jurisdiction. This process of resurgence and
revitalization is important not only to cultural continuity, but also to improving predictability in
Land and environmental management relative to the present colonial system. Land management
decisions are currently driven by short-sighted political agendas. ILOs, by contrast, are far better
suited to long-term planning and consensus-based decision making.?** In addition, the
development of the HotC suggests that federal and provincial governments must engage in this
pedagogy if they are truly to reflect a Nation-to-Nation relationship with Indigenous Nations in

unceded or Treaty-governed Lands.

This point is reinforced by modern cumulative effects litigation. Courts are already

upholding the inherent and Treaty rights of Indigenous Nations in order to limit the harmful effects

289 Restoule supra note 41.

290 Supra note 165.

21 Restoule supra note 41 at paras 13, 17-18, 34,112, 195, 284.

22 Ibid at paras 3, 11, 13, 301.

293 See generally, Dayna Nadine Scott & Andree Boisselle, “If There Can Only Be One Law, It Must Be Treaty Law.
Learning from Kanawayandan D’aaki” (2019) 70: UNBLJ 230.
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of environmental racism and extractivism.?®* In doing so, they are already applying ILOs to
determine the legality of particular land-management decisions. The result is that disruptive
extraction-based projects may be replaced with more sustainable and revenue-sharing projects that
foster joint economic prosperity and better environmental outcomes. An institutional model that
places environmental jurisdiction within the ambit of Indigenous self-governance would therefore
apply, more proactively, the same legal exercise courts have already undertaken through ILO

principles and processes.

The remaining question is how conflicts of law between ILOs and Canadian law should be
managed. The most direct answer is to use UNDRIP as a framework for reconciliation and as a
means of strengthening the existing legal foundations for considering and applying ILOs within
Canada’s governance architecture. This is not a perfect solution, given the protection of colonial
state sovereignty in Article 46. Even so, UNDRIP has already produced significant shifts in judicial
treatment of this issue.?> First, R ¢ Montour, 2023 QCCS 4154, shows how UNDRIP can support
the application of ILOs in a way that departs significantly from established section 35 tests by
prioritizing the protection of inherent and collective Indigenous rights as defined by ILOs.?*® This
prioritizes self-determination, the modern exercise of Indigenous rights, and the modern
application of ILO principles and processes. Second, Dickson v Vuntut Gwitchin First Nation, 2024
SCC 10, shows how UNDRIP and the inherent right to self-governance can interact with the

Charter through section 25.2°7 Although the Court was divided on the proper approach, the

24 Yahey v British Columbia, 2021 BCSC 1287; Grassy Narrows v Attorney General of Canada and Ontario, 2024
(Statement of Claim): https://raventrust.com/wp-content/uploads/2024/06/Statement-of-Claim-Grassy-Narrows-
Plaintiff-04-JUN-2024-4876-1432-4677-1.pdf.

25 United Nations Declaration on the Rights of Indigenous Peoples, UNGA, 61st Sess, UN Doc A/RES/61/295
(2007) GA Res 61/295 at Art 46.

296 R v Montour and White, [2023] QCSC 4154 at 18-20 [Montour].

27 Dickson v Vuntut Gwitchin First Nation, 2024 SCC 10 at paras 47, 283, 317-319 [Dickson].
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decision offers a nuanced avenue for ensuring that appropriate respect and consideration are given
to ILOs without derogating from the basic human rights of individuals.?®® Third, Kebaowek First
Nation v Canadian Nuclear Laboratories, 2025 FC 319, shows how UNDRIP can raise the
standard of the DTCA to include consideration of FPIC.?®® While this does not amount to a veto
for Indigenous Nations, it significantly raises the threshold for Indigenous inclusion in decision-
making, particularly in relation to mitigation strategies and community-led solutions to conflict.>*

Canadian constitutional jurisprudence is therefore already evolving to navigate the application and

enforcement of ILOs in relation to Canadian law through the framework provided by UNDRIP.

Similarly, UNDRIP Articles 19, 26, 27, 28, 29, 32, and 34 work together to provide a
framework for institutional solutions that would return environmental jurisdiction to Indigenous
Nations. Article 19 sets out the FPIC standard and, as discussed in Kebaowek, provides a higher
standard for the inclusion of Indigenous Nations in decision-making processes.>’! Article 26
recognizes inherent Indigenous title to land, the rights to use, develop, and control those territories
and their resources, and the state’s obligation to respect the Indigenous land tenure system and
customs governing the land.>*? Article 27 calls on the State to establish and implement a process
to recognize and adjudicate ILO processes, principles, and rights concerning land governance.*%
Article 28 provides for restitution and compensation for occupied, used, and damaged territories

and resources.’* Article 29 affirms the right of Indigenous Nations to conserve and protect their

28 Ibid at paras 48-51, 57-58, 69-70, 76, 107, 117, 130-131, 143, 244-245, 283.

29 Kebaowek First Nation v Canadian Nuclear Laboratories, 2025 FC 319 at paras 119-120.
300 Ibid at para 183.

301 Supra note 295 at art 19.

392 Ibid at art 26.

393 Jbid at art 27..

3% bid at art 28.
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environment and Lands, together with state assistance for doing so.>%> Taken together, Articles 26
to 29 establish a framework for an institutional model capable of recognizing and protecting
Indigenous title to land, ILO governance over environmental management, remedies for non-
compliance with ILO principles and process, and funding streams. Articles 32 and 34 further
reaffirm Indigenous self-governance over this institutional model and its specific application to
extraction and development.°® UNDRIP may therefore be used to identify the basic parameters of
what an institutionalized ILO governance system over environmental matters must include, and
how such a system may fit within the developing constitutional jurisprudence under section 35 of
the Constitution Act, 1982, and section 25 of the Charter so as to occupy its own place within

Canada’s legal architecture.

This call to restore inherent Indigenous jurisdiction over the Land and environment
therefore requires the resurgence of ILO governance. Such governance is well suited to address
the jurisdictional gaps created by the federal and provincial division of powers. ILOs are already
recognized as part of Canada’s multi-juridical legal system. They already permit Indigenous legal
principles to guide judicial decision-making and to address difficult legal questions. ILOs also
align well with a shared governance framework under federalism and can eliminate confusion over
environmental jurisdiction by assigning that head of power directly to the right of Indigenous
Nations to self-government. As a result, ILO governance will inherently promote positive
environmental outcomes by emphasizing a deep connection and reverence for the Earth and its life
systems, locally appropriate commons governance, and polycentric ground-up governance

systems. This approach also fosters the accumulation of generational knowledge, which is vital for

305 1pid at art 29.
306 1pid at arts 32, 34.
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sustainable resource management, biodiversity enhancement, and mitigating climate change
impacts. Further, it recognizes the legal plurality of Indigenous Nations across Turtle Island, avoids
a pan-Indigenous approach, and ensures a flexible, replicable model that may be implemented
throughout Canada for more sustainable and effective environmental management. ILO
governance is therefore well suited to address the socio-political conflicts in Canada concerning
jurisdictional gaps between federal and provincial governments, the failure to address climate
change, biodiversity loss, and their negative externalities, and the need to pursue reconciliation in

a manner that honours Nation-to-Nation relationships with Indigenous Nations.

Including Indigenous Nations within Canada’s federalist constitutional framework through
a recognized head of power over the environment would also allow jurisdictional disputes to be
addressed through existing constitutional methods for challenging the scope of legislation. Even
so, Indigenous jurisdiction still requires a relational approach. That is necessary in order to respect
the sui generis nature of the Crown-Indigenous Nation-to-Nation relationship, the HotC, and the
fundamentally different worldviews of Indigenous Nations. Properly holding space for Indigenous
sovereignty and Nation-to-Nation relationships therefore requires more than symbolic recognition.
It requires the integration of ILO governance into Canada’s legal architecture in a manner that
respects legal plurality, advances reconciliation, and restores Indigenous authority over land and

environmental governance.

Recognizing Indigenous jurisdiction within Canada’s broader legal architecture also raises
questions about the relationship between Indigenous title and settler property law. The following
subsection therefore turns to the judicial treatment of Indigenous title and common law property
rights in order to consider how those doctrines may be approached more coherently within the

framework developed thus far.
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3.3.3. Toward a Modern Judicial Approach to Indigenous Title and Common Law Property

Rights

This subsection examines how courts may approach the relationship between Indigenous
title and common law property rights in a manner more consistent with Indigenous sovereignty,
Treaty relationships, and the relational framework developed in this Part. The issue is not simply
whether existing property doctrine can accommodate Indigenous title. It is whether judicial
reasoning can move beyond exclusionary assumptions inherited from colonial-capitalist law and
toward a more coherent account of overlapping jurisdiction, stewardship, and responsibility to

Land.

Recent case law has created a significant opening in Canadian law for rethinking the
relationship between Indigenous title and common law fee simple property. This is a timely
development in light of the preceding discussion of ILO governance over land and environmental
management. What was previously a grey area of the law has now become the subject of active
judicial development through two major cases from opposite ends of the country: Cowichan Tribes
v Canada (Attorney General), 2025 BCSC 1490 (Cowichan), arising in what is now known as the
City of Richmond and currently being appealed to the British Columbia Court of Appeal
(“BCCA”), and J.D. Irving, Limited et al. v Wolastogey Nation, 2025 NBCA 129 (Wolastogey),
arising out of what is now known as New Brunswick and now seeking leave to appeal to the
SCC.>*7 These cases present a powerful and unique opportunity for the Canadian legal system to
confront colonial power dynamics and the racist colonial history that produced Indigenous land

dispossession in the first place. Regardless of how the appellate courts ultimately resolve them,

307 J.D. Irving, Limited et al. v Wolastogey Nation, 2025 NBCA 129 [Wolastogey NBCA]



Nithianantha 135

they will have profound and enduring consequences for Indigenous, Aboriginal, constitutional, and

property law in Canada.

In Cowichan, the Cowichan Tribes brought a representative action on behalf of all
descendants of the historic Cowichan Nation. They sought declarations of Aboriginal title over
1,846 acres of land and an Aboriginal right to fish for food on the south arm of the Fraser River.’%
The BCSC held that the Cowichan Nation has Aboriginal title to roughly half of the claimed lands.
It further held that the Crown’s grants of fee simple land to settlers in that area did not extinguish
the Cowichan Nation’s title and that those grants were invalid because the provincial Crown lacked
authority after Confederation to dispose of the land in a manner that infringed Aboriginal title.’%
As aresult, the Court held that the Crown is under an obligation, pursuant to the HotC, to negotiate
with the Cowichan Nation and, on their behalf, with private fee simple landholders in order to
reconcile Aboriginal title with overlapping fee simple interests.*'° Importantly, the Court made no
declarations concerning fee simple lands held by private third parties because that issue was not
before it and because the Cowichan Nation did not seek recovery of those lands or exclusive use
and occupation. They sought only a mechanism through which the reconciliation of Aboriginal
title could be negotiated.*!! Indeed, both the Cowichan Nation and the provincial government of
British Columbia subsequently clarified in a joint press statement that they would not seek to

invalidate privately held fee simple titles on the Cowichan Title Lands through either the

negotiation or appeal processes.’>'? That position is consistent with the Eastern Woodlands Treaty

398 Cowichan Tribes v Canada (Attorney General), 2025 BCSC 1490 at paras 1-2.

3% Ibid at paras 1241-1246, 1535-1538, 1573-1578, 1649-1653, 2033, 2045, 2056, 2069-2070, 2080-2081, 2670,
2852.

310 Ibid at paras 2205-2208

311 Ibid at para 3541.

312 Indigenous Relations and Reconciliation, Press Release, “Minister and Cowichan (Quw utsun) Nation Chiefs’
statement on negotiations” (2 March 2026), online: https://news.gov.bc.ca/releases/2026IRR0002-000206.
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jurisprudence that informs the HotC and the Crown’s obligations in Nation-to-Nation relationships
with Indigenous Nations, particularly the principles of ‘peace’, ‘separate but equal sovereignty’,
‘good mind and equal justice’, and ‘perpetual relationality’. Accordingly, both parties are seeking
a path forward grounded in the good faith of the relationship, one that aims to achieve restorative
justice, support the Cowichan Nation’s inherent sovereignty and interest in their Land, and build a
stronger partnership capable of moving forward in unity with clear dispute-resolution mechanisms,

without recapitulating colonial-capitalist power dynamics.

In Wolastogey, the six Wolastoqey Nations in New Brunswick brought a claim seeking a
declaration of Aboriginal title to their traditional territory in New Brunswick, an area comprising
more than half the land in the province. They also sought the return of certain parcels currently
held by the Crown and industrial parties following a declaration of title. At the same time, they
expressly stated that they were not seeking the return of the remaining land held in fee simple, but
rather a finding of Aboriginal title.’!® At trial, the Wolastogey Nations succeeded. The Court held
that a declaration of Aboriginal title can issue over fee simple lands and that, upon such a
declaration and findings of Crown breaches of duty, the Crown must attempt to reconcile
Aboriginal title and fee simple interests, among other considerations, by negotiating with and on
behalf of the Nations as a constitutional partner. The Court further held that the Crown may be
required, where necessary, to use its expropriation powers to return privately owned lands to the

Nations.>!*

313 Renée Pelletier, Graeme Cook, & Victoria Wicks, “Aboriginal title can be declared over privately-owned land”

(15 November 2024), online (article): https://www.oktlaw.com/aboriginal-title-can-be-declared-over-private-land/.
314 Wolastogey Nations v New Brunswick and Canada, et. al., 2024 NBKB 203 at paras 132-134, 170, 172, 180

[Wolastogey].
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The New Brunswick Court of Appeal (“NBCA”), however, stepped back from that more
progressive approach. It held that, although Aboriginal title may exist on lands burdened by private
ownership, principled reconciliation suggests that monetary compensation from the Crown is the
appropriate remedy where title is established on lands burdened by private fee simple
ownership.®!> In the Court’s words, “remedial justice favours compensation from the Crown over
dispossession of private fee simple owners”.?!® This departure from the more restorative approach
taken by the NBSC and the BCSC is disheartening. Rather than fostering a true Nation-to-Nation
relationship, the NBCA reproduces the power dynamics of colonial-capitalism by continuing the
dispossession of the Wolastoqey Nations from territory wrongfully stolen from them, as though
monetary compensation could substitute for restored connection to Land and culture. To
characterize that result as reconciliation, and as being in the interests of Canadians, diminishes the
meaning of reconciliation itself. The Wolastogey Nations made it clear that they were not seeking
the return of privately held fee simple land other than those parcels currently in the possession of
industry. Those industries are actively profiting from resource extraction and ongoing Indigenous
dispossession, and the Nations are directly affected by the environmental and related downstream
harms those industries produce. These are not innocent parties, they form part of the colonial-
capitalist institutional complex. The NBCA decision therefore signals that the Canadian legal
system is willing to restrict restorative justice and limit innovative, responsive, and collaborative

steps toward reconciliation for the sake of corporate profit.

For these reasons, I agree that an approach along the lines of the BCSC and NBSC would

better support the Nation-to-Nation relationship demanded by the doctrine of reconciliation. Land

315 Wolastogey NBCA, supra note 307 at paras 190-192.
316 Ibid at paras 201-202.
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Back is a restorative justice remedy. It is necessary if Indigenous Nations are to heal from
generations of harm, dispossession, and oppression caused by colonial-capitalism. It is abundantly
clear that the Nations advancing these claims have no interest in expropriating residential lands
held in fee simple. They are instead seeking to return home to culturally and spiritually significant
sites, to secure governance and jurisdictional control over their territories, to be included as equal
partners in decisions regarding their Lands, and, ultimately, to feel whole again after centuries of
dispossession and violence. That said, it cannot be ruled out that another Indigenous Nation, in
another circumstance, may seek ownership of residential fee simple land. In those circumstances,
the Crown must work with that Nation as a constitutional partner to understand why, to limit harms
to homeowners, and to compensate properly for the Crown’s own mistake in purporting to grant
ownership of land it never lawfully owned. To categorically deny Indigenous Nations the
possibility of seeking the return of land over which they have proven title is a privileged and,
frankly, racist position. This is an opportunity to rectify colonial power dynamics because the
constitutional priority of Indigenous title over common law fee simple ownership goes directly to
the core of the exclusionary property law system. It prevents colonial-capitalist actors from
excluding Indigenous Nations from land governance and from participation in decision-making. It
also means that extractive industries must take account of Indigenous land use plans and any
industry-specific regulation that applies on title land. More broadly, it creates an opportunity to
move forward as partners and to rebuild Indigenous jurisdiction and governance over land and
environment. That is a much higher standard than FPIC or the DTCA. It requires the Crown to
negotiate with third parties on behalf of the First Nation, thereby altering the power dynamic so
that the Crown and Indigenous Nation can stand together against private corporate interests. This

remedy will still be difficult to secure across Canada because underlying title must first be
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established, and that is a lengthy and difficult legal process burdened by many barriers. It may also
be difficult, or impossible, in the context of historic Treaties containing surrender clauses unless
the kind of relational constitutional Treaty interpretation set out in this paper is adopted. Even so,
it remains one of several possible mechanisms through which place-based and Nation-specific
governance systems may be developed and integrated into a broader polycentric, ground-up

system.

This modern judicial turn in Indigenous title law therefore reinforces the broader argument
of this chapter. If Indigenous sovereignty is to be meaningfully respected in land governance, then
legal institutions must be prepared to disrupt the exclusionary assumptions of common law
property and to create space for restitution, negotiation, and Indigenous jurisdiction. That
conclusion, in turn, leads directly into Part 4, which turns from the conceptual and doctrinal
foundations of relational land governance to the concrete question of land reclamation and

commons governance as remedies for honouring Treaty relationships.

Part 3 has established the economic, legal, and land-based foundations of an intersocietal
framework for reconciliation. The next task is to consider how those foundations may be translated
into concrete mechanisms of land reclamation, legal remedy, and governance design. Part 4

therefore turns to implementation.
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Part 4: Land Reclamation and Commons Governance for Honouring

Treaty Relationships — Our Home On Native Land

This Part turns from framework to implementation. It argues that, if reconciliation is to
move beyond apology and symbolic recognition, it must take institutional form through land
reclamation, restorative remedies, and governance structures capable of honouring Treaty
relationships in practice. To that end, this Part examines mechanisms of land reclamation, develops
a constitutional and remedial framework for addressing breach of Treaty and access-to-justice
barriers, and then proposes a commons-focused, ground-up, polycentric governance system led by

Indigenous legal orders.

If the legal and governance reforms discussed in Part 3 are to achieve true reconciliation,
they must culminate in concrete restitution. Only fourteen of the ninety-four Calls to Action from
the Truth and Reconciliation Commission of Canada’s 2015 report have been completed. This
reflects the systemic racism and colonialism faced by Indigenous peoples and remains deeply
disheartening for Indigenous Peoples, as well as Canadians committed to equitable relationships
between our Nations.?!” The Reconciliation Calls to Action 43 to 94 set out strategies for achieving
this vision.*'® Of particular importance is Call to Action 45, which calls for a new Royal

Proclamation of Reconciliation to be jointly developed with Indigenous Peoples, building on the

317 Indigenous Watchdog, “Calls to Action” (30 March 2026), online: https://www.indigenouswatchdog.org/calls-to-
action/ [/web/20241228211535/https://www.indigenouswatchdog.org/calls-to-action/]; Calls to Action, supra note
13 at 4-5; José Francisco Cali Tzay, Visit to Canada - Report of the Special Rapporteur on the rights of Indigenous
Peoples, UNGA, 54" Sess, UN Doc A/HRC/54/31/Add.2 (2023) at paras 21, 22, 87.

318 Eva Jewell & Ian Mosby, Calls to Action Accountability: A 2023 Status Update on Reconciliation (Toronto:
Yellowhead Institute, 2023) at 8.
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Royal Proclamation of 1763 and the Treaty of Niagara of 1764 and reaffirming the Nation-to-

Nation relationship between Indigenous Peoples and the Crown.>!

Call to Action 45 therefore advocates constitutional reconciliation between the Crown and
Indigenous Nations through a new proclamation. It expressly returns to the Royal Proclamation
and the Treaty of Niagara as foundational constitutional events that planted the seeds for Canada’s
constitutional order, Confederation, and its relationship with Indigenous Nations.>?° In doing so, it
calls for a shift in the interpretation of Indigenous-Crown relations away from a unilateral Crown
perspective and toward a legally pluralistic framework that includes ILOs. Although only
Parliament and the provincial legislatures may formally issue such a proclamation, courts routinely
address legal questions concerning Indigenous-Crown relationships within Canada’s constitutional
structure. Courts must therefore take Call to Action 45 seriously when adjudicating disputes

involving Indigenous rights, title, and breaches of Treaty.

Canadian law has already begun to move in that direction. The SCC has already advanced
Aboriginal law jurisprudence in ways that align with the reconciliatory perspective reflected in
Call to Action 45. It has rejected racist colonial concepts such as terra nullius in order to support
and protect Indigenous rights and title to land.**! It has also applied UNDRIP as positive law in

recognizing inherent Indigenous rights to self-government.’?? In addition, it has affirmed the

319 Calls to Action, supra note 13.

320 George R, Proclamation, 7 October 1763 (3 Geo III), reprinted in RSC 1985, App 11, No 1; John Borrows,
“Wampum at Niagara: The Royal Proclamation, Canadian Legal History, and Self-Government” in Michael Asch,
ed, Aboriginal and Treaty Rights in Canada: Essays on Law, Equality, and Respect for Difference (Vancouver:
UBC Press, 1997) 155 at 155, 169.

321 Meeting the first commitment enumerated in Call to Action 45, Calls to Action, supra note 13; See R v Van der
Peet, [1996] 2 SCR 507 at paras 112-114; R v Marshall, [2005] 2 SCR 220 at para 134 [Marshall and Bernard];
Tsilhgot’in Nation v British Columbia, [2014] 2 SCR 7 at paras 69-70.

322 Meeting the second commitment enumerated in Call to Action 45, Calls to Action, supra note 13; See Respecting
supra note 63 at paras 3-4, 14-16, 45, 134; Dickson, supra note 297 at paras 47, 283, 317-319.
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importance of renewing Treaty relationships through ILO principles, thereby recognizing the
legally plural nature of Treaties themselves.>?* Even so, these developments have not displaced the
deeper structural barriers that continue to limit justice. Significant access-to-justice barriers and

colonial-capitalist harms persist.

Those ongoing barriers are also reflected in international assessments. The United Nations
Special Rapporteur on the Rights of Indigenous Peoples identifies the lack of full cooperation and
equal partnership in governance, together with the lack of recognition for inherent Indigenous
rights, title, and jurisdiction as central ongoing problems.*>* The United Nations’ State of the
World's Indigenous Peoples: Climate Crisis report similarly explains that climate change and
biodiversity loss are endangering Indigenous Peoples’ livelihoods, cultures, and languages.’ It
further explains that Indigenous Peoples are on the front lines of the triple planetary crises and are
disproportionately burdened by their effects. At the same time, the report emphasizes that
Indigenous knowledge, cultures, and traditional practices are indispensable to protecting
biodiversity and to generating meaningful and effective climate solutions. That importance stems
primarily from the way Indigenous governance and ILOs prioritize human and planetary health,
equity, restorative justice, and sustainability. The report therefore underscores the need to center

land-use governance and responses to the planetary crises within Indigenous-led or Indigenous-

informed governance if effective results are to be achieved.

323 Meeting the third and aspects of the fourth commitment enumerated in Call to Action 45, Calls to Action, supra
note 13; See Restoule supra note 41 at paras 11-13, 17-18, 68, 179, 195, 197, 263, 284.

324 See generally Cali Tzay, supra note 317 at paras 53, 55, 87, 95.

325 United Nations Department of Economic and Social Affairs, State of the World s Indigenous Peoples: Climate
Crisis, (2025).
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This international framing reinforces the legal significance of UNDRIP in the Canadian
context. UNDRIP Articles 25 and 26 affirm the internationally recognized rights of Indigenous
Peoples to their lands, territories, and resources, and to their relationships with them.*?® In Canada,
those rights have been recognized and enacted federally through the United Nations Declaration
on the Rights of Indigenous Peoples Act (UNDA). As aresult, the federal government is now tasked
with establishing novel systems of governance with Indigenous Nations concerning key land and
environmental issues. That task is especially important because land and environmental
governance in Canada has long suffered from jurisdictional gaps between the federal and
provincial governments as a consequence of federalism. Those gaps have contributed to inadequate
monitoring, inadequate enforcement, unsustainable land use, and the repeated failure to meet
climate change targets. An opportunity therefore exists for Indigenous Nations and their ILOs to
fill this jurisdictional gap while also honouring UNDRIP. Call to Action 45 offers a constitutional
pathway for doing so: reconciling Crown and Indigenous legal orders in order to secure full
Indigenous partnership in Confederation through recognition of Indigenous jurisdiction over the
environment and the implementation of ILO principles within subsequent land and environmental

governance systems.

That possibility, however, depends on the interpretive framework brought to bear on Treaties
and constitutional relationships. Indigenous and Canadian constitutionalism both employ adaptive,
principled approaches akin to living tree doctrines.**” Treaties, as a melding of these legal orders,

should therefore be interpreted purposively, with attention both to those living constitutional

326 United Nations Declaration on the Rights of Indigenous Peoples, UNGA, 61st Sess, UN Doc A/RES/61/295
(2007) GA Res 61/295; United Nations Declaration on the Rights of Indigenous Peoples Act, SC 2021, ¢ 14.

327 John Borrows, Freedom and Indigenous Constitutionalism (Toronto: University of Toronto Press, 2016) at 132-
134, 151-152.
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traditions and to the present realities of Indigenous-Crown relationships.?® This is not a
comparative exercise. Rather, it is an exercise in creating space within the Canadian legal order
for ILOs without restricting the growth of either tree. That process of integration has already begun
in Dickson, which acknowledges ILOs as integral to Canadian law and applies the Charter to
Indigenous self-government.??® On that basis, I suggest the use of Charter remedies under section
24(1) for breaches of Treaty and environmental racism in order to advance land reclamation as a

legal remedy capable of overcoming existing access-to-justice barriers.

The legal argument for land reclamation is therefore inseparable from the relational
argument for restorative justice. Crown-Indigenous relationships have deteriorated, and although
many people are working to repair them, repair requires restorative justice for the generations of
harm that have been suffered. If we are truly turning a new leaf by acknowledging those harms in
order to move forward, that intention must be demonstrated through action that restores Nations
and communities to where they were before those harms were inflicted. This requires attending
not only to the requests made by inquiries such as the TRC and MMIWG2S+, but also to the
actions called for by front-line communities and activists. It requires Land Back and governance
back in order to restore the Nation-to-Nation relationship. It also requires supporting Nations and
communities in rebuilding their connections to culture, governance structures, and ILOs. This is
the bare minimum necessary before moving forward to discussions about controversial

development and extraction projects. From that foundation, the analysis can now turn to the

328 The purposive interpretation approach is critical to Canadian constitutional law. See R v Big M Drug Mart Ltd,
[1985] 1 SCR 295 at paras 116-117.
329 Dickson, supra note 287 at para 322; Charter supra note 7.
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practical question that structures the rest of this Part: how land reclamation in Canada may be

pursued as a concrete form of restitution.
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4.1. Land Reclamation as a Mechanism for Honouring Treaty Relationships

This section examines land reclamation as a practical and legal mechanism for honouring
Treaty relationships. The argument is that, if reconciliation requires the rebuilding of Indigenous
jurisdiction over Land and environment, land reclamation must be treated as more than symbolic
redress. It must be understood as a concrete means of restoring governance capacity, repairing
relationships, and creating the material conditions necessary for Indigenous stewardship and self-

determination.

Land reclamation can take multiple forms. The first set of possibilities arises through
negotiated and shared governance arrangements. The following subsection therefore turns to co-

governance agreements.
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4.1.1. Land Reclamation Through Co-Governance Agreements

This subsection examines co-governance agreements as one mechanism through which
land reclamation may be pursued in Canada. Its central claim is that shared governance
arrangements can create practical space for Indigenous jurisdiction, stewardship, and decision-
making while also providing a means of restructuring relationships between Indigenous Nation
and settler governments. The subsection therefore considers co-governance as an institutional form

through which Nation-to-Nation relationships may be honoured more substantively in practice.

Land reclamation in Canada must first be assessed through the forms of co-governance that
already exist between the Crown and Indigenous Nations over land and environmental matters. As
discussed above, these agreements are not new. The earliest example is the James Bay and
Northern Quebec Agreement, implemented in 1975 in response to hydroelectric development in
the unceded territory of the Cree and Inuit.*** More recently, the Crown has recognized 62
Indigenous Protected Conservation Area (“IPCA”) projects across Canada in order to meet its
commitment to protect and conserve 30% of Canada’s land and oceans by 2030.%! In addition,
groundbreaking comprehensive land claim agreements, such as the recent Chiixuujin Chaaw
Kaawgaa “Big Tide (Low Water)” Haida Title Lands Agreement, are paving the way for more
modern co-governance arrangements focused on reconciliation and self-determination. Any
assessment of the feasibility of a polycentric, ground-up administrative system for land and
environmental governance grounded in ILOs must therefore begin by identifying the practical

lessons emerging from these models.

330 T Swerdfager and D Armitage, “Co-management at a crossroads in Canada: issues, opportunities, and emerging
challenged in fisheries and marine contexts” (2023) Facets 1 at 2-3.

31 Environment and Climate Change Canada, “Canada Target 1 Challenge” (last modified 04 May 2021), online:
https://www.canada.ca/en/environment-climate-change/services/nature-legacy/canada-target-one-challenge.html.



https://www.canada.ca/en/environment-climate-change/services/nature-legacy/canada-target-one-challenge.html

Nithianantha 148

In Canada, much of the practical experience with co-governance through comprehensive
land claim settlement negotiations is found in the three northern territories, including the Inuvialuit
Final Agreement of 1984.%3? These agreements affirm the rights of the Indigenous claimant group
while also respecting the authority and responsibilities of the Crown.**? Institutionally, this has
taken the form of collective decision-making through co-management boards over certain
resources.>>* The ultimate authority, however, remains with the responsible minister, who may veto
a collective decision and substitute a unilateral one. That feature calls into question the genuinely
collaborative nature of the model.>*> It also exposes an epistemological barrier within co-
management boards. Indigenous knowledge must be considered during the decision-making
process, yet the final decision is treated as political rather than as one guided by Indigenous
knowledge.>*® As a result, Indigenous knowledge is often treated as inferior to Western science,
and Western processes continue to dominate co-management arrangements, allowing the state to
retain control and power in the region.>*” Even so, this imperfect system has still enabled
Indigenous Nations to exercise some influence over the decisions of co-management boards

established under comprehensive land claims.*®

These criticisms of co-management boards, together with the growing demand for climate

action, have prompted a Crown-led push to recognize and implement IPCAs as a form of

332 The Inuvialuit Final Agreement, April 2005, online: https://irc.inuvialuit.com/wp-
content/uploads/2023/10/Inuvialuit Final Agreement 2005.pdf.

333 Supra note 330 at 3.

334 Ibid.

35 Ibid.

336 Anne Ross et al, Indigenous Peoples and the Collaborative Stewardship of Nature, (New York: Routledge, 2011)
at 263.

37 Ibid at 272-273.

338

Graham White, Indigenous Empowerment through Co-Management: Land Claims Boards, Wildlife Management,
and Environmental Regulation (Vancouver: UBC Press, 2020) at 321.
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environmental co-governance. This development draws on International Union for Conservation
of Nature guidelines on Indigenous Protection Areas, which recognize Indigenous land
management, and the associated ownership and use of resources, as comparable to Western land
management and resource use, thereby allowing ILOs to play a primary role in land
management.>*° Although this marks a positive step toward ILO-based governance, IPCAs remain
constrained by their reliance on conditional government funding. ILOs may structure the land
management plan, but the plan must still conform to specific Western scientific principles of
biodiversity conservation and remain subject to independent review.>*’ Consequently, although the
cultural, social, and spiritual dimensions of ILO governance are preserved in most of the planning
and day-to-day management of IPCAs, Western institutions continue to occupy the dominant
position within this co-governance model. At the same time, IPCAs have facilitated greater
Indigenous community-led protection and management of resources and have supported the

resurgence of ILOs through initiatives such as Indigenous Guardians programs.!

More recent socio-political developments suggest a more progressive direction. The
implementation of UNDRIP, the need for stronger climate action informed by Indigenous
knowledge and science, and the demands of reconciliation have contributed to a significant shift
in Canada’s modern comprehensive land claim settlement agreements. That shift reflects what may
be described as an Indigenous Stewardship Model, under which ILOs are central to environmental
management processes, principles, conflict resolution, and decision-making authority in order to

foster a genuine two-eyed seeing approach.**? The recent Chiixuujin Chaaw Kaawgaa “Big Tide

3% Supra note 336 at 211-212.

340 Ibid at 263, 272.

341 Indigenous Leadership Initiative, “Indigenous Protected & Conserved Areas”, online:
https://www.ilinationhood.ca/indigenous-protected-and-conserved-areas.

342 Supra note 336 at 238.
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(Low Water)” Haida Title Lands Agreement illustrates this development. First, the agreement
opens with the Haida Nation’s self-declaration of title, the articulation of key Haida constitutional
principles (i.e. interconnectedness to the Land, respect, relationality, collective responsibility to
maintain balance and sustainable co-existence with the Land), and an acknowledgment of the
Haida Nation’s traditional governance system.>** These opening declarations establish the
agreement’s framework by situating it first within Haida law while also reflecting the use of
UNDRIP to protect the Haida Nation’s authority within their relationship with the Canadian State.
Second, the agreement records the history of reconciliation and advocacy pursued by the Haida
Nation in order to ground Crown’s constitutional obligations to uphold both the agreement and
UNDRIP through the HotC.>** It also confirms that reconciliation within this Nation-to-Nation

relationship is ongoing and will continue through the transition process set out in Appendix A.>*

The Haida agreement therefore demonstrates how shifting socio-political conditions in
Canada have moved the institutional model of Indigenous co-governance toward a more
progressive Indigenous Stewardship Model. That model decentralizes colonial power, supports the
resurgence of ILOs, and creates avenues for true Nation-to-Nation partnerships environmental
governance. In doing so, it addresses the deficiencies of earlier co-governance models. For
example, decision-making and dispute-resolution processes under the agreement are established
under Haida law and are to remain consistent with Haida title over the region, thereby preventing

Crown officials from vetoing decisions.’*® In addition, unlike IPCAs, the agreement does not

383 Chiixuujin Chaaw Kaawgaa “Big Tide (Low Water)” Haida Title Lands Agreement, 4 December 2024, online:
https://www.haidanation.ca/wp-content/uploads/2024/12/CHIIXUUJIN-CHAAW-KAAWGAA-BIG-TIDE-LOW-
WATER-SIGNED-IN-COUNTERPART-2024-12-04.pdf at 1-3.

34 Ibid at 2.

35 Ibid at 12.

346 Ibid at 5-6.
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require third-party Crown review or the satisfaction of specific conditions in order to maintain
access to services or funding. It thus dismantles colonial power structures in order to preserve the

independence of the Haida Nation and its legal order.

The evolution of Indigenous co-management arrangements toward an Indigenous
Stewardship Model therefore demonstrates both the feasibility of, and the opportunity for, a
ground-up polycentric environmental governance framework grounded in ILOs across Canada.
Such a system could be developed through agreements similar to the Chiixuujin Chaaw Kaawgaa
“Big Tide (Low Water)” Haida Title Lands Agreement. At the same time, each agreement would
necessarily differ according to the circumstances of the individual Nation, their specific legal order,
and whether the territory is unceded or governed by Treaty. A pan-Indigenous approach must
therefore be avoided. Even so, the general framework and approach reflected in the Haida
agreement provide a strong model for ensuring that similarly robust agreements are developed

elsewhere.

Co-governance agreements are not the only available mechanism for land reclamation. The
next question is how land reclamation may also proceed through forms of Indigenous ownership
and institutional control over land itself. The following subsection therefore turns to Indigenous

land ownership and land trusts.
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4.1.2. Land Reclamation Through Indigenous Land Ownership and Land Trusts

This subsection examines Indigenous land ownership and land trusts as mechanisms for
land reclamation. Its central argument is that these arrangements can provide more direct and
durable forms of Indigenous control over Land while also supporting governance, stewardship,
and community-led development. The subsection therefore expands the discussion of land
reclamation by considering institutional forms that more directly restore territorial authority and

material jurisdiction.

Land reclamation may also proceed through Indigenous land ownership and trust-based
mechanisms. Federal and international policy now recognizes that meaningful Indigenous land
reclamation requires more than technical ownership tools. It also requires the resolution of
persistent legal, tax, and governance barriers. The Standing Committee on Indigenous and
Northern Affairs’ recent report, We Belong to the Land, endorses tax-free mechanisms for land
return, enhanced support for Indigenous land trusts through tailored incentives, and the expansion
of First Nations-led registries.**’ Critically, the report identifies that “buying back™ land and the
use of trusts are frequently burdened by prohibitive tax, registration, and bureaucratic hurdles. In
doing so, it echoes decades of complaints from Indigenous governments forced to navigate settler
administrative systems.**® Complementing this, the OECD explains that bands may, in practice,
reclaim land through fee simple purchases, Additions to Reserve (“ATR”), Treaty Land

Entitlement (“TLE”), or First Nation-specific land code regimes**°. Each path offers practical

347 See generally, House of Commons, “We Belong to the Land”: The Restitution of Land to Indigenous Nations:
Report of the Standing Committee on Indigenous and Northern Affairs (May 2024) (Chair: John Aldag), online:
https://www.ourcommons.ca/DocumentViewer/en/44-1/INAN/report-14/.

348 Ibid at 35-39

349 OECD Rural Policy Reviews, Linking Indigenous Communities with Regional Development in Canada (Paris:
OECD Publishing, 2020) at 23-28, online:
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benefits, including immediate control and the possibility of economic development or housing. At
the same time, high costs, tax exposure, and doctrinal misalignment with collective tenure
frameworks remain significant risks, particularly where privatization mechanisms, such as

individualized fee simple, are advanced without close alignment with Indigenous governance.>*°

Indigenous land trusts and community land trusts provide rapid and flexible mechanisms
for restitution. However, they are fundamentally shaped, and often constrained, by Canadian
property and charity law. The Ontario Land Trust Alliance’s 2024 report provides a clear account
of conservation and community trust models.*! It highlights their potential to facilitate fast
restitution and stewardship finance, particularly for off-reserve or urban parcels. At the same time,
it warns that these models rely on fee simple and charity-law logics. That reliance not only risks
non-Indigenous governance creep, it also often carries restrictive covenants or eligibility
constraints that limit effective Indigenous control.>>? The Alliance of Canadian Land Trusts
likewise documents significant and distinct barriers, including land transfer taxes and the inability
of Indigenous public bodies to access the privileges afforded to registered charities or
municipalities under Canadian law.**® It proposes concrete reforms, including expanded tax
exemptions for Indigenous trusts and updates to the Ecological Gifts Program, a critical federal

conservation tool, so that it better reflects Indigenous stewardship values.>>* Similarly, Ecotrust

https://www.oecd.org/content/dam/oecd/en/publications/reports/2020/01/linking-indigenous-communities-with-
regional-development-in-canada_1633b75f/fa0f60c6-en.pdf.

330 Ibid.

351 See Ontario Land Trust Alliance, Land Trusts and Indigenous Peoples: The Canadian Context: Access to land,
access to opportunities (2024), online: https://olta.ca/wp-content/uploads/2025/05/Land-Trusts-and-Indigenous-
Peoples-FINAL-May-2024.pdf.

352 Ibid at 4-8, 15-21.

353 Alliance of Canadian Land Trusts, Land Conservation with Public Benefits: Incentives, Funding, and Process

Supports in Canada: Preliminary Results (Victoria: Alliance of Canadian Land Trusts, 2024), online: https://aclt-
acoc.ca/wp-content/uploads/2024/08/Land-Conservation-with-public-benefits.pdf.
354 Ibid at 7-13.
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Canada’s Homelands Toolkit provides a practical governance roadmap for First Nations. It
identifies the benefits of community land trusts, including collective anti-displacement measures,
ongoing affordability, and durable stewardship, while also documenting the capacity and

governance complexity involved in establishing and operating them.3>

Canadian case studies demonstrate that, although land trust and land purchase mechanisms
can facilitate significant Indigenous land return, they generally require legal, administrative, and
philanthropic partnerships. They also remain shaped by state-imposed restrictions that affect
Indigenous autonomy. The reacquisition of SISCENEM (Halibut Island) and TIKEL (Maber Flats)
by the WSANEC Lands Trust Society (“WLTS”) is a leading example of multi-pronged restitution.
It demonstrates how Ecological Gifts Program covenants, charity law, and partnership with The
Land Conservancy of BC made the transactions possible. It also reveals the constraints those same
mechanisms impose, including the legal requirement that “charities can only transfer to charities”
and the need for ongoing compliance with non-Indigenous legal rules.**® Subsequent WLTS parcel
transfers, including the 47.5-acre Ecological Gifts Program parcel, further show how statutory
definitions and registry requirements continue to shape, and at times limit, Indigenous
governance.>®’ Similarly, the Green Municipal Fund case study on Moose Deer Point First Nation
describes how a township returned land for $1 and worked with a land trust through a 999-year

conservation lease. That arrangement blended restitution with environmental stewardship but also

3% Ecotrust Canada, Developing a Community Land Trust (Vancouver: Ecotrust Canada, 2022), online:
https://ecotrust.ca/toolkit/homelands/developing-a-community-land-trust/.

356 See WSANEC Lands Trust Society, An Introduction (2023) at 3-11, online:
https://wsanec.com/w%CC%B1sanec-lands-trust/; The Land Conservancy, News Release “TLC to Transfer
SISCENEM (Halibut Island) to WSANEC Leadership Council” (26 February 2021), online:
https://conservancy.bc.ca/2021/02/halibut-island/.

357 Ibid.



https://ecotrust.ca/toolkit/homelands/developing-a-community-land-trust/
https://wsanec.com/w%CC%B1sanec-lands-trust/
https://conservancy.bc.ca/2021/02/halibut-island/

Nithianantha 155

reflected the continued need for municipal cooperation.>*® In urban settings, Canada is also piloting

Indigenous Community Land Trusts for affordable housing.>*

The current legal context, as reflected in recent case law and major Indigenous projects,
confirms why communities must rely on a layered toolbox that includes litigation, negotiation,
purchase, and creative trust structures. Cowichan Tribes is a landmark decision. It affirms the
coexistence of Aboriginal title and fee simple private land and holds that Crown grants issued in
infringement of proven Aboriginal title are invalid. Even so, communities remain compelled to
combine litigation, negotiation, fee simple buybacks, and trust or third-party arrangements in order
to reclaim land pragmatically.>*® At a larger scale, the Jericho Lands redevelopment in Vancouver,
led by the Musqueam, Squamish, and Tsleil-Waututh (“MST”) Nations with Canada Lands,
demonstrates how Indigenous-controlled, large-scale, fee simple redevelopment can combine self-
determination with revenue generation. At the same time, it remains constrained by municipal
planning frameworks.*¢! Similarly, the Nisga’a Land Title Office illustrates both the promise and
the risk of fee simple title within self-government. While the opportunity for financing and
transferability are clear benefits, the risk of long-term alienation remains unless strong Indigenous

legal protections are maintained.*?

358 Green Municipal Fund, Case Study: Land Back, land conserved (2025), online:
https://greenmunicipalfund.ca/case-studies/land-back-land-conserved.

359 The Housing Observer, “Community land trusts create affordable housing for Indigenous Peoples (17 June
2022), online (article): https://www.cmhc-schl.ge.ca/observer/2022/community-land-trusts-create-affordable-

housing-indigenous-peoples.
360 Mandell Pinder, “Cowichan Tribes v Canada (Attorney General), 2025 BCSC 1490 — Case Summary” (1
October 2025), online (article): https://www.mandellpinder.com/cowichan-tribes-v-canada-attorney-general-2025-

besc-1490-case-summary/.
361 City of Vancouver, “Jericho Lands Planning Program” (2025), online(website): https://vancouver.ca/home-

property-development/jericho-lands.aspx.
362 Nisga’a Land Title Office, “Fee Simple”, online (website): https:/nisgaalandtitle.ca/fee-simple/.
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Academic and Indigenous scholarship consistently argue that restitution is only genuine
when property and trust models are rooted in Indigenous laws and relationships, rather than merely
adapting settler property concepts. Robert YELKATTE Clifford’s recent work argues that even
innovative models, including Indigenous Protected and Conserved Areas, legal personhood for
land, co-management, and trust frameworks, risk subordinating Indigenous law unless their
structure is fundamentally shaped by community priorities.’*® His earlier analyses of WSANEC
legal theory and Indigenous responsibilities to land reinforce this point. Restorative efforts
grounded primarily in Western notions of property may fall short unless they seriously engage the
revitalization of Indigenous jurisdiction and responsibilities.*** The Yellowhead Institute’s Land
Back Red Paper oftfers the most comprehensive analysis of these dynamics. It expressly warns
that, although private purchase and trust-based workarounds may advance justice in the short term,
they also risk reinstating settler tenure logics and undermining collective restitution unless they

are restructured under Indigenous legal orders.>%

Canadian policy, law, and evidence therefore suggest that the most effective land
reclamation strategies are plural and adaptive. They combine litigation, negotiation, trusts, and
purchase mechanisms within Indigenous governance frameworks. Recent gains have depended on
pragmatic hybridization and multi-party partnerships. Even so, the full realization of Land Back
continues to face substantial statutory, administrative, and legal barriers rooted in Canadian

colonial-capitalist institutions. The consistent recommendation from policymakers and Indigenous

363 See, Robert YELKATTE Clifford, “A Saltwater People: Water, Jurisdiction, and Dispossession: Protecting the
Salish Sea” (2024) 1 Justice Ecology Law & Place 5.

364 Robert YELKATTE Clifford, “WSANEC Legal Theory and the Fuel Spill at SELEK-TEL- (Goldstream River)”
(2016) 61:4 McGill LJ 755; Robert YELKATTE Clifford, “Listening to Law” (2016) 33 Windsor Y B Access Just
47.

365 Supra note 141 at 12-16.
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scholars is that lasting restitution requires more than technical fixes. It requires the re-centering of

ILOs within the architecture and governance of any restitution model.

Land reclamation, however, cannot be treated as only a question of transfer or governance
arrangement. It must also be understood within a remedial framework capable of addressing the
historic and ongoing harms caused by breach of Treaty, dispossession, and environmental racism.

The next section therefore turns to restorative justice.
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4.2. Restorative Justice and the Repair of Treaty Relationships

This section argues that restorative justice is necessary to repair Treaty relationships in a
manner consistent with the constitutional, legal, and relational framework developed throughout
the paper. Because the harms at issue are not only material but also jurisdictional, cultural, and
intergenerational, any meaningful response must address both accountability and repair. This
section therefore examines how constitutional and Charter-based remedies may help overcome
existing access-to-justice barriers for Treaty Nations.

To develop that remedial framework, it is first necessary to identify the constitutional
barriers that currently limit access-to-justice for Treaty Nations and complete disputes over

jurisdiction. The following subsection therefore turns to that issue.
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4.2.1. A Constitutional Framework for Addressing Access-to-Justice Barriers and

Jurisdictional Disputes

This subsection develops a constitutional framework for addressing current access-to-
justice barriers faced by Treaty Nations and for managing potential jurisdictional disputes that may
arise within a multi-juridical legal system. Its central claim is that the constitutional recognition of
Treaty relationships, together with a more functional understanding of Crown obligations, can
provide a stronger basis for accountability than existing doctrinal approaches allow. The subsection

therefore address the structural legal barriers that have impeded meaningful remedy.

If land reclamation is to function as a meaningful form of restorative justice, it must be
supported by a constitutional legal framework capable of overcoming the access-to-justice barriers
that continue to confront Indigenous Nations. The need for such a framework is made clear by the
NBCA decision in Wolastogey. That case shows how easily powerful, reconciliation-focused
restorative justice legal remedies can be overturned. For Indigenous plaintiffs, this produces
substantial uncertainty on top of already severe legal barriers, including the extraordinary time and
financial cost requires even to seek justice. If a favourable outcome is not achieved, plaintiffs often
emerge in a worse position than when they began because of those costs and legal fees. This
problem is particularly acute for Treaty signatory Nations, given the persistent difficulty of Treaty
interpretation and the continued force of surrender clauses that may render the Treaties
improvident for Indigenous Nations seeking justice. A constitutional legal framework is therefore
necessary to solidify the place and importance of Indigenous Nations within Canada’s governance
and jurisdictional structure, so that their inherent right to govern the land that rightfully belongs to

them is supported and upheld when courts grant remedies.
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That need is reinforced by the structure of Canadian federalism itself. The federalist system
has produced jurisdictional gaps between the federal and provincial governments in relation to
environmental management, often resulting in negative externalities imposed on Indigenous
Nations and other marginalized communities. Canada has also consistently failed to meet its self-
imposed climate change goals and commitments, thereby increasing reliance on Indigenous
Nations to provide solutions. The age of reconciliation further complicates these issues, as the state
confronts the truth of its violent colonial past while claiming to honour Nation-to-Nation
relationships with Indigenous Nations. These challenges are often discussed separately, but they
are deeply interconnected. They can, however, be addressed through the recognition and

empowerment of ILO governance over the environment.

The underlying constitutional problem is that environmental jurisdiction lacks explicit
enumeration. Section 91 and section 92 of the Constitution Act, 1967 allocate federal and
provincial powers, but they do not expressly assign jurisdiction over the environment. As a result,
direct conflicts emerge whenever federal and provincial political priorities do not align. This
ambiguity is rooted in the imprecision of several heads of power. At the federal level, these include
‘navigation and shipping’, ‘sea coast and inland fisheries’, and ‘Indians, and Lands reserved for
the Indians’. At the provincial level, they include ‘the management and sale of the public lands
belonging to the province and of the timber and wood thereon’ and ‘generally all matters of a
merely local nature in the province’.®® The resulting disputes arise because each level of

government interprets these heads of power in ways that serve distinct political objectives.

366 Constitution Act, 1967 (UK), 30 & 31 Vict, ¢ 3, s 91-92, reprinted in RSC 1985, Appendix II, No 5.
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These jurisdictional ambiguities have concrete consequences. They create gaps in
regulation and enforcement, and those gaps disproportionately burden Indigenous and
marginalized communities. Aamjiwnaang First Nation is a clear example. Surrounded by the
Chemical Valley, the highest concentration of petrochemical refining industry in a single region
within Canada, the Nation has long advocated for stricter environmental regulation in order to
reduce the pollution emitted by industry. Yet they must direct those demands to different levels of
government for different externalities caused by the same industrial process. The Nation must
petition the province for stricter air pollution regulation and the federal government for stricter
river effluent regulation, even though both forms of pollution arise from the same pathway of
production. This difficulty is compounded by the fact that both federal and provincial governments
have adhered to extractivist economic models and therefore benefit from maintaining this
jurisdictional ambiguity, which helps shield extractive projects from more comprehensive
regulation. Consequently, there is often a lack of action to address these adverse consequences
because the capitalist-colonial model requires the creation of “sacrifice zones” in order to sustain
the growth of capital.>” Canada’s current institutional federalist system therefore benefits from

this jurisdictional ambiguity in ways that favour extractive practices.

Canada’s reliance on extractivism has, in turn, produced repeatedly missed greenhouse gas
emission targets, declining biodiversity, increasing sacrifice zones, and worsening climate
disasters year after year.’®® The rising costs of climate inaction, together with international

agreements such as the Paris Agreement and the Kunming-Montreal Biodiversity Agreement, have

367 Sassen, supra note 81 at 199-200, 211-218; for a definition of sacrifice zones and their disproportionate impact
on low-income and racialized communities see Steve Lerner, Sacrifice Zones: The Front Lines of Toxic Chemical
Exposure in the United States (Cambridge, Mass: MIT Press, 2010) at 3.

368 Supra note 75 at 7-11.
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pressured the federal government to take more substantive steps to address these problems.*%’

Indigenous Nations, recognized as global leaders in biodiversity protection and sustainable
development, are now being consulted to provide solutions that can limit these negative impacts
and produce more positive results.>’® This has promoted a two-eyed seeing approach that seeks to
integrate Indigenous knowledge and science with Western science in order to generate robust,
multi-faceted responses to climate change. Yet, the impacts of colonialism and residential schools
have severely diminished Indigenous languages, access to culture, land-based learning, and the
resurgence of ILOs. That history in turn hinders the full integration of Indigenous knowledge and

science.

As Canada is now confronts the age of reconciliation, both levels of government and
Canadians more broadly are being forced to reckon with the truth of Canada’s genocidal colonial
regime. That truth must be acknowledged if Canada is to move toward honouring its Nation-to-
Nation relationships with Indigenous Nations. Call to Action 45 of the TRC demands the deep
healing work of dismantling the legal myths and racist principles that have guided Canadian law
and policy and of creating space for the resurgence of ILOs within Canada’s institutional
architecture.’”! To achieve that healing, and to realize a genuine two-eyed seeing approach,
institutions must support active Indigenous participation through language revitalization,
connection to Land, and engagement with culture in ways that foster the resurgence of ILOs within

Nations. This must ultimately culminate in the growth of crucial programs and jobs that apply

3% United Nations Framework Convention on Climate Change. "Adoption of the Paris Agreement, 21st Sess,
FCCC/CP/2015/L9/Rev 1, 2015; COP 15/4 Kunming-Montreal Global Biodiversity Framework.

370 For an understanding of how conservation efforts without Indigenous consent will likely fail and how Indigenous
Nations further positive outcomes of conservation efforts see Kyle A Artelle et al., “Supporting resurgent
Indigenous-led governance: A nascent mechanism for just and effective conservation” (2019) 240: 108284
Biological Conservation 1 at 2-4.

3TV Calls to Action, supra note 13.
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Indigenous knowledge and science in practical environmental management, such as Indigenous

Guardians programs, in order to achieve biodiversity, climate change, and reconciliation targets.>”?

In recent years, the federal Liberal government has begun efforts to implement legislation
and policies that support such programs in order to address the negative climate change
externalities and meet Canada’s international commitments.®”® This marks a significant departure
from the usual extractivist economic model. Precisely for that reason, however, these federal
initiatives often face constitutional challenges from the provinces. Attempts to address the
jurisdictional gaps created by federalism are therefore repeatedly delayed while courts work
through these constitutional questions, producing years of institutional stagnation. The Greenhouse
Gas Pollution Pricing Act, the Impact Assessment Act, and the Act Respecting First Nations, Inuit
and Meétis Children, Youth and Families, have all been challenged in court. These delay tactics
disproportionately affect Indigenous and marginalized communities, who are left in limbo waiting
for positive change while continuing to bear the negative externalities of climate inaction and
resistance to restorative justice initiatives. In addition, the diversion of public funds to finance
these constitutional challenges further reduces the resources available to address climate change

and reconciliation, thereby compounding the harms experienced by these vulnerable communities.

In response to this repeated federal-provincial conflict, the federal government has
recognized the Right to a Healthy Environment (“RTHE”) within the Canada Environmental

Protection Act (“CEPA”) and enacted Bill C-226 to address environmental racism.>’* Both

372 Supra note 370 at 4-6.

373 Environment and Climate Change Canada, “Indigenous-Led-Area-Based Conservation” (last modified 01
February 2024), online: https://www.canada.ca/en/environment-climate-change/services/nature-legacy/indigenous-
led-area-based-conservation.html.

374 Canadian Environmental Protection Act, 1999, SC 1999, ¢ 33, ss 5.1; Bill C-226, An Act respecting the
development of a national strategy to assess, prevent and address environmental racism and to advance
environmental justice, 1st Sess, 44th Parl, 2024 (as passed by the House of Commons 20 June 2024).
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measures emphasize and require a high level of Indigenous consultation and inclusion to address
appropriately the historic and ongoing impacts of environmental racism and disconnection from
Land faced by Indigenous Nations.>”® This work must also take seriously Indigenous calls for Land
Back. The restoration of inherent Indigenous jurisdiction over Land and environment requires the
resurgence of ILO governance, which is particularly well-suited to addressing the jurisdictional

gaps created by the federal and provincial governments.

ILOs are already recognized as part of the multi-juridical Canadian legal system. They
already permit Indigenous legal principles to guide judicial decision-making and to navigate

difficult legal questions.’’®

ILOs also align well with a shared governance framework under
federalism system and can eliminate confusion over environmental jurisdiction by assigning that
head of power directly to the right of Indigenous Nations to self-government. As a result, ILO
governance will inherently promote positive environmental outcomes by emphasizing a deep
connection and reverence for the Earth and its life systems, locally appropriate commons
governance, and polycentric ground-up governance systems.’’”’ This approach fosters the
accumulation of generational knowledge, which is vital for sustainable resource management,

biodiversity enhancement, and mitigating climate change impacts.?’® It also recognizes the legal

plurality of Indigenous Nations across Turtle Island, avoids a pan-Indigenous approach, and

375 See Canadian Environmental Protection Act, 1999, SC 1999, ¢ 33, ss 6(2), 6(2.2); see Bill C-226, An Act
respecting the development of a national strategy to assess, prevent and address environmental racism and to
advance environmental justice, 1st Sess, 44th Parl, 2024 (as passed by the House of Commons 20 June 2024), ss
3(2)-3(3).

376 See Restoule supra note 41 at paras 11-13, 17-18, 68, 179, 195, 197, 263, 284.

377 Perkins, supra note 30; supra note 370 at 6.

378 For a discussion on how anticipatory co-governance mechanisms can meet human rights to sciences standards
and foster the accumulation of generation Indigenous knowledge and science see Rosemary Hill, “Anticipatory co-
governance for human rights to sciences across knowledge systems” (2024) 28:3 Int ] Human Rights 335 at 343-
346.
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ensures a flexible, replicable model capable of implementation throughout Canada. ILO
governance is therefore well suited to addressing the socio-political conflicts generated by
jurisdictional gaps, persistent failures to address climate change and biodiversity loss, their
associated negative externalities, and the need to pursue reconciliation in a manner that honours

Nation-to-Nation relationships with Indigenous Nations.

By including Indigenous Nations within Canada’s federalist constitutional framework
through the recognition of their jurisdiction and head of power over the environment, jurisdictional
disputes could also be addressed through existing constitutional methods for challenging the scope
of legislation. Even so, Indigenous jurisdiction cannot be reduced to an ordinary federalism
question. It requires a relational approach in order to respect the sui generis nature of the Crown-
Indigenous Nation-to-Nation relationship, the HotC, and the fundamentally different worldviews
of Indigenous Nations. This approach can be achieved through the functional constitutional
analysis developed above, using the comparative constitutional process from Re Secession to
undertake a comparative exercise between the Canadian constitution and the constitution of the
specific Indigenous legal order at issue. That relational practice would also help relieve the current
colonial-capitalist entrenchments and limitations of the Canadian legal system by providing an
avenue for restorative justice through a reflexive, context-specific, and rigorous legal exercise that

engages Canada’s legal plurality.

Within this framework, it becomes even more important that land reclamation remain
available as a remedy for breaches of Treaty and environmental racism. In order to achieve a land
governance system of this kind, Indigenous Nations will require one of the following: a declaration
and finding of Indigenous land title, a comprehensive land claim (preferably in the Indigenous

Stewardship model), or some form of co-governance agreement with the Crown. The high degree
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of restitution required in cases of breaches of Treaty or environmental racism demands an
equivalent remedy, such as a court-ordered, reconciliation-focused, and ILO-guided negotiation
toward one of those three forms of land reclamation. The choice among those remedies should be
determined by the specific Nation advancing the claim and by what is legally possible to
accomplish in partnership with the Crown. While this would be a powerful remedy for courts to
grant, it makes sense within a Charter framework because of the checks and balances available to
ensure robust legal analysis and because of the broad discretion already associated with Charter

remedies.

Once that constitutional basis is clarified, the next issue is the form that remedies might
take where Treaty obligations have been breached. The following subsection therefore turns to

Charter remedies.
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4.2.2. Charter Remedies for Breaches of Treaty Interpreted Through a Constitutional

Approach

This subsection argues that Charter remedies under section 24(1) may provide a
meaningful means of addressing certain breaches of Treaty when Treaties are interpreted through
a constitutional approach. Its purpose is not to displace section 35 jurisprudence, but to identify an
additional remedial path where constitutional obligations grounded in Treaty relationships and the
HotC have been violated. The subsection therefore extends the remedial argument by considering

how public law remedies may support accountability, deterrence, and restitution.

A Charter approach to remedies for breaches of Treaty is supported by existing Charter
jurisprudence, notwithstanding the many questions of law it raises. First, section 24(1) of the
Charter was designed to provide remedies for those whose rights and freedoms have been
infringed.*”® Although Indigenous rights are not expressly enumerated within the Charter, section
35 constitutionally enshrines the protection of Indigenous and Treaty rights.*®® A purposive
interpretation of section 24(1) therefore suggests the inclusion of Indigenous and Treaty rights.
This view is supported by Dickson, in which a majority of the Court recognized the Charter’s
acknowledgement of collective Indigenous rights and its application to Indigenous self-
governments.8! Treaties, as sui generis co-governance agreements of an inherent constitutional

nature, should therefore receive similar consideration under the Charter. Although some critics

379 Charter, supra note 7 at s 24(1); See also, Canada, Parliament, Minutes of Proceedings and Evidence of the
Special Joint Committee of the Senate and of the House of Commons on the Constitution of Canada, 32nd Parl, 1st
Sess, No 22 (9 December 1980) at 107-108.

380 Constitution Act, 1982, supra note 63.

38 Dickson, supra note 297 at paras 48-51, 57-58, 69-70, 76, 107, 117, 130-131, 143, 244-245, 283.
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may question the availability of Charter remedies to a specific population, R v Kapp supports the

affirmation of ameliorative decisions that protect and empower Indigenous and Treaty rights.>%?

Second, the court has consistently justified liability for Charter violations as a means of
upholding the rule of law.>®> Accordingly, section 24(1) jurisprudence has focused on providing
remedies for individuals whose rights have been infringed by government action or
unconstitutional legislation. In Vancouver (City) v Ward, McLachlin C.J. affirmed that the state
must compensate for breaches of constitutional rights.>®* The objectives of Charter remedies
identified in Ward are all satisfied in breach of Treaty claims: compensating Treaty partners for the
loss and suffering caused by the breach; vindicating Treaty rights by emphasizing the importance
of Treaty relationships and the gravity of the breach; and deterring state actors from committing
future breaches of Treaty.*®> Moreover, in Henry v British Columbia (A.G.), McLachlin C.J. and
Karakatsanis J.’s concurring decision clarified that section 24(1) remedies arise when the Crown
fails to meet a legal duty grounded in constitutional obligations.’®® Charter remedies should
therefore be available where the Crown fails to fulfill the constitutional obligations owed through
the HotC in Treaty relationships. The rule of law, in turn, suggests that liability for breaches of

Treaty should attract consideration of Charter remedies.

The high threshold required to obtain section 24(1) remedies also limits the range of cases
in which such remedies would be available. In Mackin v New Brunswick (Minister of Finance),

the Court held that legislative liability must be grounded in negligence, bad faith, or abuse of

382 R v Kapp, 2008 SCC 41 at paras 3, 58-59.

383 Canada (Attorney General) v Power, 2024 SCC 26 at para 41 [Power].

384 Vancouver (City) v Ward, 2010 SCC 27 at paras 22-23 [Ward).

385 Ibid at para 31.

386 Henry v British Columbia (A.G.), 2015 SCC 24 at paras 128, 131, 138 [Henry].
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power.>®” The SCC further clarified in Power that the standard requires conduct that is ‘clearly
unconstitutional’, undertaken in bad faith, or constitutes an abuse of power.**® Applied in the Treaty
context, ‘clearly unconstitutional’ may include failure to adhere to Treaty responsibilities derived
from common-intention interpretation and underlying Treaty jurisprudence. Even so, this broad
cause of action should remain limited by the remedial requirements of Treaty relationships. For
example, the Crown should also be required to demonstrate bad faith by refusing meaningful
participation in Treaty renewal deliberations, or abuse of power by acting unilaterally without
obtaining FPIC from affected Indigenous Nations. Charter remedies would therefore be available

only where both a breach of Treaty and a lack of Crown accountability are established.

Charter remedies under section 24(1) are therefore a reasonable means of addressing
breach of Treaty claims. The protection of Indigenous and Treaty rights may be considered within
the Charter framework. The rule of law suggests that public law remedies are appropriate, and
clearly defined limitations prevent an undue burden on the courts. In addition, the broad range of
remedies available under the Charter supports the recognition of available remedies affirmed in
Restoule.*® This novel approach does not undermine or replace existing jurisprudence on section
35 rights. Rather, it provides an alternative means of ensuring justice for claims that fall outside
the ambit of existing jurisprudence. For instance, section 35 and fiduciary duty doctrines may
remain better suited to claims brought by modern Treaty Nations or non-Treaty Nations.

Accordingly, like the relationship between contract and tort law, section 35 and section 24(1)

387 Mackin v New Brunswick (Minister of Finance), 2002 SCC 13 at para 81.
388 Power, supra note 383 at paras 104-108.
39 Restoule supra note 41 at paras 273, 288.
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approaches to breaches of Treaty should coexist in order to preserve flexibility for plaintiffs and

reduce access-to-justice barriers for those whose Indigenous or Treaty rights have been infringed.

If restorative justice requires more than individualized legal relief, the next question is how
broader political and institutional structures might support lasting change. The following section
therefore turns to the economic and political synergies that may support a nation ground-up land

governance framework.
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4.3. Economic and Political Synergies for a National Ground-Up Land

Governance Framework

This section considers how economic and political synergies may support a broader land
governance framework capable of operationalizing the principles developed in this paper. At this
stage, the question is no longer whether Indigenous-led governance is normatively or legally
justifiable. The question is how it may be organized at scale in a manner that remains

decentralized, consensual, and grounded in ILOs.

A useful way to approach that question is through the example of multi-juridical

governance. The following subsection therefore considers international institutional precedent.



Nithianantha 172

4.3.1. International Multi-Juridical Governance as Institutional Precedent

This subsection examines international multi-juridical governance as a source of
institutional precedent for the kind of coordinated yet decentralized system proposed in this paper.
Its purpose is not to import a foreign model wholesale, but to show that governance structures
capable of coordinating multiple sovereign legal and political orders already exist and can

illuminate the possibilities for Indigenous-led land and environmental governance in Canada.>*°

The EU governance system developed from the Peace of Westphalia, which created a
system of bilateral diplomacy; an internal civil service to govern within the limits of the individual
state and an external civil service to govern within a transnational community.**! Put simply, this
system recognizes the sovereignty of member states while providing a unitary front on the
international level. The organization of this political system has evolved naturally through both
formal treaty-making processes and the development of horizontal institutional structures for
decision-making.>*? It therefore offers a decentralized, consensus-based, collaborative governance
structure capable of guiding the legislative and policy goals of multiple sovereign Nations with

differing political priorities in a flexible manner.

This model is especially significant in the Canadian context because the Peace of
Westphalia and related forms of international governance are, at the very least, inspired by the

Haudenosaunee Confederation, the Great Law of Peace, and the wampum-based international

390 A useful starting point is the example of international multi-juridical governance systems. The European Council,
a governing body composed of separate sovereign nations that defines the EU’s overall political directions and
priorities, including strategic plans for climate change and land management, provides precedent for a similar co-
governance system within Canada between the numerous sovereign Indigenous Nations and the federal and
provincial governments. See generally, European Council, “How the European Council works” (22 July 2024),
online (webpage): https://www.consilium.europa.eu/en/european-council/how-the-european-council-works/.

391 Anne Ross et al, Indigenous Peoples and the Collaborative Stewardship of Nature, (New York: Routledge, 2011)
at 29-30.

32 Ibid at 46-47.
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governance systems of the Eastern Woodlands legal orders.>*® Similarities between the EU
governance structure and Treaty and wampum governance in the Eastern Woodlands are therefore
not incidental. This approach has also influenced the signing of land title and management
agreements in unceded, non-Treaty territories throughout Canada, including the Inuvailuit Final
Agreement and the recent Chiixuujin Chaaw Kaawgaa “Big Tide (Low Water)” Haida Title Lands
Agreement. In light of the complexities of Canadian federalism and the existence of numerous
sovereign Indigenous Nations, it is striking that there remains no overarching decision-making
body to address environmental and land management issues despite repeated calls from Indigenous
advocates and commissions.*** Historically, that absence has helped consolidate power within
colonial institutions and away from Indigenous Nations. The shifting socio-political landscape and
recent legal developments in Canada suggest that this is the moment to move forward. The
existence of such a governance structure in the EU and its relative success, therefore, provides
strong support for a similar polycentric governance structure based in ILOs to govern land and

environmental jurisdiction within Canada.

If international precedent demonstrates that coordinated multi-juridical governance is
institutionally possible, the next step is to model what such a framework might look like in the
Canadian context. The following subsection therefore turns to a commons-focused, ground-up,

polycentric governance system led by Indigenous legal orders.

393 Jeffery G Hewitt, “Certain (mis)conceptions: Westphalian origins, portraiture and wampum” in Shane Chalmers
& Sundhya Pahuja, eds, Routledge Handbook of International Law and the Humanities, 1st (London: Routledge
(2021) 159 at 167-168.

394 Calls to Action, supra note 13 at 5.
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4.3.2. Modelling a Commons-Focused, Ground-Up, Polycentric Governance System Led by

Indigenous Legal Orders

A workable national framework would be a commons-focused, ground-up, polycentric
governance system led by ILOs. Its central purpose would be to respect the diversity of Indigenous
Nations while rebuilding the Nation-to-Nation relationships envisioned by Indigenous Treaty
interpretation and jurisprudence. Such a framework would be community- and Land-first. It would
not impose a single uniform governance model across the country. Rather, it would establish a
broader coordinating structure within which each participating Nation could maintain its own land
governance system according to its own legal order, territorial context, and political priorities. The
framework would therefore be both coordinated and decentralized: coordinated at the broader

level, and Indigenous Nation-led and place-based on the ground.

Like the European Union model discussed above, this system would be compromised of
all Nations willing to participate. Participation would therefore remain grounded in consent rather
than compulsion. Each Nation could govern its lands and resources through one or more of the
mechanisms already discussed, including title-based governance, comprehensive land claim
agreements, co-governance agreements, land trusts, or other land reclamation arrangements. At the
same time, participating Nations could coordinate at a higher level in order to identify broader land
governance priorities, address overlapping environmental concerns, and ensure that local
governance systems do not remain isolated from one another. In this way, the framework would
permit shared direction without displacing local authority. The purpose of higher-level
coordination would not be to subordinate Nations to a central body, but to create a forum through
which multiple sovereign Nations could act together on shared concerns while preserving their

own jurisdiction and legal distinctiveness.
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The principal value of such a system lies in its capacity to create more meaningful
conditions for consensus and FPIC. Because governance would be structured from the ground up,
rather than imposed from above, it would be better able to account for competing interests while
still prioritizing the central principles identified in the relationality framework: environmental
sustainability, societal sustainability, and collective well-being. This point is especially important
because one of the defining failures of the present colonial-capitalist framework is that
development decisions are routinely made in ways that marginalize Indigenous jurisdiction,
externalize environmental harms, and privilege extractive interests over long-term health,
reciprocity, and accountability. A ground-up polycentric system would instead create space for
development decisions to emerge from processes that are more participatory, more context-
specific, and more responsive to the relationships among Land, community, and future generations.
Although building such a system would require substantial work, that work would improve the
likelihood of durable and legitimate decision-making by grounding governance in shared

principles and negotiated relationships rather than unilateral state authority.

This model also aligns directly with CPRT. As discussed in Part 3, CPRT emphasizes the
sustainable governance of shared resources through participatory, context-specific, and nested
institutional arrangements. A polycentric framework led by ILOs reflects those same design
commitments. It allows land and environmental governance to remain local where local
knowledge, relationships, and stewardship practices are strongest, while also situating those local
governance systems within broader regional and national structures capable of coordination,
monitoring, and collective response. In that respect, the proposed framework is not merely
compatible with CPRT. It operationalizes CPRT within legal orders that already recognize the

relational, place-based, and interdependent character of Land and resources.
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This framework is further strengthened by its ability to align ecological economics and
degrowth Marxism with place-based and Nation-specific forms of governance grounded in ILOs.
ILOs and their underlying principles share many intrinsic values with degrowth Marxism. This
reflects the foundational role of community structures in ILOs in promoting core principles of
loyalty, respect, responsibility, and obligation to family, community, other-than-human relations,

and self,3%

These same values are also necessary to sustain fraternity within society and nature
and to avoid the irresponsible concentration of wealth and power, as emphasized by CPRT and
bioregional politics. In addition, these principles align with the underlying Treaty jurisprudence
principles that inform the HotC: ‘separate but equal sovereignty’, ‘peace’, ‘strength through unity’,
‘good mind and equal justice’, ‘Indigenous constitutionalism and rule of law’, ‘perpetual
relationality’, and ‘the inherent sacredness of the Earth and equal survival of life’. For that reason,
the sources of Indigenous law can serve as a reference point for formulating substantive and

procedural legal frameworks that are compatible with degrowth Marxism, CPRT, and HotC

obligations.*”¢

That point is also significant methodologically. The framework provides a general
organizational structure for understanding and categorizing ILOs in a semi-structured manner that
still preserves their distinctiveness. This is particularly important for the functional constitutional
analysis developed in Part 3. When disputes arise, such a structure allows for comparative
relational analysis between the Canadian constitutional order and the constitutional order of the

Indigenous Nation in question. In this way, the framework does not collapse one legal order into

395 Supra note 217 at 13.
39 Ibid.
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the other. Rather, it creates a disciplined basis for accountability, dialogue, and principled

engagement between legal orders while preserving the growth and integrity of each.

The substantive content of this model can be further clarified by reference to the principal
sources of Indigenous law. Indigenous natural law, with its emphasis on intrinsic connection to
Land, preservation of the commons, and the integrity of planetary boundaries, aligns closely with
the emphasis placed by degrowth Marxism and CPRT on sustainability and ecological integrity. It
can therefore ground substantive laws that prioritize environmental stewardship and sustainable
resource management. The deliberative processes found in many ILOs are likewise well suited to
implementing a steady-state economy. Because these processes allow for community reflection
and adaptability, they help ensure that laws and policies remain responsive to both community
needs and ecological conditions. Positivistic law can support democratic and communal regulation
of land and property, thereby establishing legal frameworks for collective ownership and resource
management, which are central features of both degrowth Marxism and CPRT. Customary law can
reinforce customs that uphold liberty, equity, fraternity, and deep connection to Land, thereby
fostering mutual aid, collective well-being, and a culture of shared responsibility. At the same time,
sacred law must remain outside any direct process of formal integration. Because sacred law is
deeply intertwined with Indigenous spirituality, it should be acknowledged but not appropriated or
absorbed into a formal legal framework for environmental governance. Preserving that distinction
is necessary in order to respect the sanctity and autonomy of Indigenous spiritual practices while
still creating respectful space for sacred law to be considered in governance decision-making.
Finally, flexibility and localization are essential. Just as each Indigenous Nation has its own legal
orders and practices, any framework drawing on degrowth Marxism and CPRT must remain

adaptable to the specific environmental, social, and economic conditions of each community or
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region. Only then can implementation remain contextually relevant and responsive to local needs

and challenges.

The broader significance of this model is therefore not merely administrative. It offers a
framework for meaningful collaboration and reconciliation between settler and Indigenous
societies. A Nation-to-Nation system built on mutual respect, cooperation, and Indigenous
sovereignty could help dismantle colonial-capitalist structures while strengthening ecological
resilience and social sustainability. In that sense, a commons-focused, ground-up, polycentric
governance system led by ILOs would do more than reorganize land governance. It would

reorganize the political and legal relationships through which land governance is carried out.

The practical value of this framework is best demonstrated through a concrete case study.
The following subsection therefore turns to AFN in order to model how and Indigenous Nation-

led, place-based, ground-up land governance system may operate in practice.
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4.3.3. Case Study: Aamjiwnaang First Nation and an Indigenous Nation-Led, Place-Based,

Ground-Up Land Governance System

Aamjiwnaang First Nation provides a particularly strong case study through which to
model an Indigenous Nation-led, place-based, ground-up land governance system. AFN is both a
Treaty Nation and a Nation that has endured environmental racism and repeated breaches of Treaty.
Their circumstances therefore consolidate the central concerns of this paper: Land Back,
restorative justice, Treaty renewal, and the reconstruction of land governance through ILOs. This
subsection applies the legal and institutional frameworks developed throughout Part 4 in concrete
form. At the same time, this model is illustrative rather than representative. It is informed by my
personal learning through Anishinaabe Law Camp, law classes, observations from working in
AFN, and time spent on the Land and in ceremony with the community, but it does not purport to

reflect the views of the Nation, their community members, or their government.

AFN is also a particularly suitable case study because their circumstances satisfy the legal
threshold for the Charter remedial framework developed in section 4.2.2. The Nation has endured
coercive land surrenders facilitated by Crown agents and agreements made under duress. They
have also suffered direct and downstream harms caused by the land theft and the subsequent siting
and operation of the Chemical Valley. As the earlier Treaty No.29 case study showed, AFN was
subjected to numerous illegal and coercive land surrenders, including the Cameron Lands transfer
and the later surrender under threat of expropriation through the Oliver Act, which facilitated the
development of the steel plant that became the foundation of the Chemical Valley. The same case
study also showed that the Crown failed to uphold reciprocal Treaty obligations, failed to renew
the Treaty relationship, and facilitated corporate exploitation through weak regulation of pollution

and industrial infrastructure. That conduct, assessed through the functional constitutional approach
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and the HotC, demonstrates bad faith and abuse of power sufficient to support Charter remedies
under s.24(1). Land Back therefore emerges not merely as a political aspiration, but as an

appropriate legal remedy.

The AFN case study is especially useful because it allows the legal and governance theories
developed throughout Part 4 to be applied in concrete form. The functional constitutional approach
to Treaty interpretation is central in this respect. As applied to Treaty No.29, that approach does
not require the common intention of the Treaty to be derived solely from the wording of the written
text. Rather, it permits Treaty interpretation to proceed purposively, in light of Treaty
jurisprudence, Anishinaabe constitutionalism, and the constitutional principles governing Crown-
Indigenous relations. In AFN's case, this matters because the written surrender clause conflicts
with the principles of ‘separate but equal sovereignty’, ‘Indigenous constitutionalism and rule of
law’, and ‘good mind and equal justice’, as well as the longstanding Treaty understanding of
sharing the land through mutual aid. Those conflicts are reinforced by the historical record. Chief
Quakgwan’s actions demonstrate that AFN leadership understood Treaty relationships as equal
partnerships to share the land, support one another through friendship and mutual aid, work
together in governance over shared territory, and protect specified areas of Land for the sole
settlement of Indigenous Peoples and Nations. The functional constitutional approach therefore
provides the legal basis upon which a land governance model grounded in Anishinaabe law and

Treaty law may be recognized as a form of restitution.

That legal basis can then be joined to the commons-focused and polycentric framework
developed throughout Part 4. Using Anishinaabe law and AFN’s Chi’naaknigewin (community
constitution), it becomes possible to envision a set of guiding principles for Land governance

organized around the broader framework advanced above. Such a model would necessarily be
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place-based and Nation-specific. It would also need to incorporate Treaty law procedures directly
into the governance framework, rather than treating Treaty merely as historical background.
Council Fire deliberations and the smoking of the Peace Pipe are especially important in this
respect because they reflect how Treaty relationships are renewed, responsibilities are allocated,
and collective decisions made in accordance with Anishinaabe law and Treaty law. In this way, the
model would govern not only land use in a narrow property sense, but also the processes through
which decisions are made, relationships are renewed, and obligations are upheld. This is precisely
where the functional constitutional analysis and CPRT converge. The former provides the
constitutional and remedial basis for recognizing AFN’s jurisdiction. The latter provides the
practical governance structure through which land, resource, and environmental decision-making

may be organized in a participatory, context-specific, and long-term manner.

AFN is particularly well suited to a CPRT-informed model because the harms they face
arise from shared and overlapping uses of land, air, water, and industrial infrastructure within a
region structured by extractive development. As argued in Part 3, CPRT is most useful when shared
resources require cooperative governance, where local knowledge is indispensable, and where
nested institutional arrangements are needed to coordinate action across scales. AFN’s
circumstances satisfy each of those conditions. The Nation’s experience with land dispossession,
water contamination, air pollution, industrial safety failures, and downstream health harms shows
that the relevant governance problem is not confined to a single parcel of land or a single regulatory
instrument. It is instead a regional CPR problem involving cumulative industrial impacts across a
shared territory. A Nation-led governance model in this context would therefore need to remain
place-based on the ground while also being nested within broader structures for coordination,

monitoring, and enforcement. It would need to govern not only land use in a narrow territorial
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sense, but also the environmental and health consequences of industrial activity across the territory.
In that respect, the AFN case study demonstrates why a polycentric system led by ILOs is
preferable to the fragmented and jurisdictionally ambiguous federal-provincial regime that

currently exists.

The practical operation of such a system would also require supportive partnerships. One
example already identified in the paper is the possibility of settler-Crown partnerships for
ecological footprint accounting and environmental monitoring, including partnerships with Vector
and Environment and Climate Change Canada. Such partnerships would not displace AFN’s
authority. Rather, they would provide technical and institutional support for the Nation’s own
governance objectives. In this respect, they would reflect the broader structure defended
throughout the paper: ILOs leading on the ground, with broader institutional arrangements
supporting monitoring, data collection, and coordinated response. This type of arrangement would
also create practical space for the resurgence and application of Anishinaabe knowledge and
science in environmental management, rather than confining those forms of knowledge to a

marginal or symbolic role.

The model also clarifies the substantive orientation of land governance reform. Its purpose
i1s not necessarily to oppose industry as such. Its purpose is to oppose pollution, minimal
compliance, overconsumption of resources and ecosystem services, and the prioritization of profit
over health and environmental integrity. A Nation-led governance framework would therefore be
capable of producing better environmental and health outcomes not only for AFN, but also for
surrounding settler communities, because it would require industry to operate within a more
accountable and relational governance structure. If industry could not regulate itself appropriately

within that framework, the response would not be to tolerate continued harm. Rather, access to
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land could be revoked, the land reclaimed, and the territory used as an opportunity to diversify and

grow AFN’s economy in ways historically supressed by colonial-capitalist policy and practice.

Finally, the AFN case study illustrates the broader regional potential of the framework
developed in Part 4. The land governance model could be extended to AFN’s sister Nations,
Walpole Island First Nation and Kettler and Stoney Point First Nation, each of which operates
within a different land governance context. That possibility is significant because it demonstrates
the central strength of a polycentric, commons-focused system led by ILOs: it does not require all
Nations to adopt the same institutional form. Instead, it allows different Nations, whether situated
in unceded territory (Walpole Island FN), reserve land (Kettle and Stoney Point FN), or other forms
of territorial relation (AFN), to develop place-specific governance systems that may still be

integrated into a larger bioregional governance structure.

The AFN case study demonstrates how the doctrinal, institutional, and relational arguments
developed in this paper may be operationalized through Indigenous-led land governance grounded
in Treaty relationships, Nation-to-Nation relationships, commons governance, and a functional
constitutional approach. The conclusion therefore draws together these strands and returns to the

paper’s central claim: Land Back must be understood as restorative justice.
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Part 5: Conclusion: Land Back as Restorative Justice

This paper has argued that Land Back must be understood as restorative justice. Land
reclamation through a commons-focused decolonial land governance framework is necessary
because the harms addressed in this paper are not environmental, but also legal, political,
jurisdictional, and relational. As the paper has shown, Canadian colonial-capitalism has produced
the triple planetary crises, environmental racism, and ongoing Indigenous dispossession, while
existing legal doctrine continues to restrict access-to-justice for historic Treaty Nations such as

Aamjiwnaang First Nation.

Part 1 established the foundation for that argument by positioning the paper within Land,
Treaty responsibilities, and relational accountability. It situated the analysis within my
responsibilities as a Treaty person, my relationship to AFN, and an Anishinaabe research paradigm
grounded in Land, legal pluralism, and community accountability. It also set out the Treaty history
and Indigenous Treaty jurisprudence necessary to understand why Treaties must be approached as

enduring intersocietal relationships rather than as narrow historical transactions.

Part 2 then identifies the structural problem to which the paper responds. It argued that
Canadian colonial-capitalism has prioritized extraction, exclusionary property relations, and profit
accumulation over ecological limits, Treaty obligations, and collective well-being. In doing so, it
has produced climate change, biodiversity loss, pollution, environmental racism, and ongoing
Indigenous dispossession. Through the AFN and Chemical Valley context, the paper showed that
these harms are not incidental. They are the predictable result of a governance structure that
permits severe health, environmental, and jurisdictional harms while normalizing weak regulation

and unequal exposure to risk. Part 2 also showed that these material harms are reinforced by legal
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doctrine, particularly where common law contract principles narrow Treaty interpretation and

constrain access-to-justice for historic Treaty Nations.

Part 3 developed the paper’s central framework for reconciliation through intersocietal
relationality. It argued that if colonial-capitalism fractured relationships among Indigenous
Nations, settler institutions, and the Land, those relationships must be rebuilt through economics,
law, and land governance. First, ecological economics and degrowth Marxism provided the
conceptual tools to identify ecological deficits, metabolic rifts, and the distributive failures of
colonial-capitalism, while also revealing points of alignment with Indigenous economies grounded
in reciprocity, care, and responsibility. Second, Treaty law and the Canadian Constitution,
interpreted through a functional constitutional approach, provided a legal bridge for ILOs by
treating Treaties as constitutional relationships rather than reducing them to contractual
instruments. Third, commons governance and bioregional politics provided a practical lands-based
framework capable of holding space for Indigenous sovereignty, stewardship, and Nation-to-

Nation relationships without reproducing the exclusionary effects of colonial-capitalism.

The findings in Part 3 were especially important to the paper’s remedial argument. The
functional constitutional approach showed that once Treaty interpretation moves beyond the
restrictive assumptions of contract doctrine, the constitutional obligations owed within Treaty
relationships become clearer and the possibility of restitution becomes more meaningful. In the
AFN context, this approach clarifies the depth of Crown failure, strengthens the basis for access-
to-justice, and creates a more coherent legal foundation for restitution for historic and ongoing
harms. At the same time, the land governance analysis shoed that meaningful reconciliation
requires more than legal recognition in the abstract. It requires institutional arrangements capable

of supporting Indigenous jurisdiction over Land and environment in practice.
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Part 4 turned from framework to implementation. It argued that if reconciliation is to move
beyond apology and symbolic recognition, it must take institutional form through land
reclamation, restorative remedies, and governance structures capable of honouring Treaty
relationships in practice. The paper therefore examined land reclamation through co-governance
agreements, Indigenous land ownership, and land trusts; developed constitutional and Charter-
based remedial pathways for addressing breaches of Treaty; and proposed a commons-focused,
ground-up, polycentric governance system led by ILOs. This model was significant because it did
not impose a single uniform arrangement. Instead, it preserved Nation-specific governance while

allowing for broader coordination across shared territories and environmental concerns.

The AFN case study brought those arguments together in concrete form. AFN was a
particularly strong case study because its circumstances consolidate the central concerns of the
paper: breaches of Treaty, coercive Land dispossession, environmental racism, weak regulation,
jurisdictional harm, and the need for restitution. The paper showed that AFN’s circumstances
satisfy the legal threshold for the proposed remedial framework and also demonstrate why a
Nation-led, place-based, polycentric governance model is preferable to the fragmented federal-
provincial regime that currently exists. In this way, AFN functioned not only as evidence of harm,
but also as a practical illustration of how the legal and governance theories developed in the paper
may be operationalized through Indigenous-led Land governance grounded in Treaty relationships,

commons governance, and a functional constitutional approach to reconciliation.

Taken together, the findings of this paper support Land Back as restorative justice for four
related reasons. First, Land Back responds materially to dispossession by restoring a land base
necessary for Indigenous jurisdiction, stewardship, and community well-being. Second, Land

Back responds legally to breaches of Treaty by providing a form of restitution consistent with the



Nithianantha 187

constitutional character of Treaty relationships and the HotC. Third, Land Back responds
institutionally by creating space for ILOs to govern Land and environment through place-based
and polycentric structures rather that through externally imposed colonial-capitalist frameworks.
Fourth, Land Back responds relationally by renewing Treaty relationships and rebuilding Nation-
to-Nation responsibilities in a manner that is accountable to Land, community, and future
generations. These conclusions are consistent with the paper’s core claim that lasting restitution

requires the re-centering of ILOs rather than the mere adoption of settler property models.

The broader implication of the paper is that meaningful reconciliation cannot be achieved
through apology, symbolic recognition, or incremental adjustment to the existing framework. The
harms identified in this paper are structural, and the response must be structural as well. If colonial-
capitalism has produced ecological crisis, environmental racism, and the continued dishonouring
of Treaty relationships, then reconciliation must include the rebuilding of Indigenous jurisdiction
over Land and environment. That is why Land Back emerges in this paper not merely as a political
aspiration, but as a necessary legal, institutional, and relation response to historic and ongoing

injustice.

The paper therefore ends where it began: with the recognition that Land, Treaty, and
responsibility are inseparable. The task is not to invent a wholly new foundation, but to honour the
responsibilities already embedded in Treaty relationships and to rebuild the legal and political
order those relationships require. On the findings of this paper, Land Back is the clearest expression
of that work because joins restitution, governance, and renewed relationality in a single

framework. Understood in this way, Land Back is restorative justice.



Nithianantha 188

The final question, then, is whether settlers will finally align their actions with their
repeated invocations of Canadian pride and honour by fulfilling their Treaty obligations and

supporting Land Back.
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