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sylum is part of
globalization and

so are the related
immigration poli-

cies. Surprisingly, asylum and

refugee policy are seldom

looked at in this way. Yet

movements of people are as

much a part of globalization

as the trade agreements to
which ttrey have always been

related. Without always know-
ing, policy and law makers are

already acting on a premise of
globalized asylum. It follows
that a global grasp of asylum

issues is key to understanding

how refugee-related polices

have come about, and what

changes to expect in future.
Wth the courtesy of H.R. Internet.

WETTERN COOPERATION ON CRllvlE -

lr"E <RADLE oF GLoBALtzED poLICtEs

- Faced by growing numbers of asylum claims in the early 1980s,

Western countries began to share experiences and experiment

with solutions. The UN High Commissioner for Refugees

([INHCR) started "informal consultations" which rapidly
became Inter-Governmental Consultations (IGC), run by
Western States themselves. As early as 1983, ttris was a forum

for cooperation in controlling
inegular migration. Joint experi-

ments produced results. There

was a project in Turkey !o block
Iranian refugees on their way to
the West. A later scheme in
Romania aimed to stop

Romanians from leaving home.

More recently, joint country pro-

files glve Western States a com-
mon understanding of the situa-

tion in a source counEy, such as

Ghanq in L992.
The strongest push towards

international cooperation to con-

trol migration came out of efforts

to integrate Europe and !o develop

the European Union. The free
movement of people within
Europe was a basic principle of

the European Community and is a basic principle of the

European Union. R€moving internal borders is a dramatic blow
to one of the defining elements of a "State'. Since the

Renaissance, policing state territory has been one of the essen-

tial functions of a political power. Removing borden requires
CONTINUED ON PAGE I.



(

u Eupunou Jo sesodrnd eW JoJ peJlnbeJ osIB eru sesrl 'sessc

euos u1 
"{rollrel 4ew Jelue ol BsrA B eABq ol selr|unoc Eurcnp

^<od eeEqar urorJ Eurlp,rul suosrod annbor squls tualseifi 11V

U SrNtwtulnolu vsll

IndNa 2NtztwtNlw uoj sl)lnlc

-JoJ pe,nJel',, s g66IqcJEAI JO sl' ,{ueu.uoD ul Eurrrq tJj:::
000'05€ e$ eilI - s$sls eeEqer Eunuerrerd Jo fe^\ luep
-eluoJ u eq txp uec 11 

"$a;us 
uuel uoqs JeJJo seop ecl^ep spll

'nrvr' 
d lr)3rou d Au\ru odwlr

"luaureerEv Jo unpueJo urery

BpBrrBJ-'S'n pesodord eql puu edorng q suonueluoc u11qnq1

puu uaEueqcs eru slueueerEe qJns go selduuxg 'sprupusls tsuop
-eluglq Fatu qclq^r srugls,{s uopJolord eaEnJer luelBArnba e^Hl

Nnur salqunoc Eqrals-urn1,(su 'pelJelord eq ol eJB saoEqar g1

'eroql uopcelord leE uec uosred rcql Jeqleq/t\ Eupep$uoJ noqll/t\
f.BunoJ Jeqloug ol sJe{ees urnlfsu Eururnlar Jo feA\ luerue^uoJ
B oq oqu uBJ lnq'..11qro,, plole ol InJesn aq UBJ faql'ulslJ ulnl
-,{su uB ErryBer JoJ olqrsuodseJ sl ,{.qunoc qJII{/t\ gluuErsep osaql

SrNSWrrU 2V 2N IUVHS WnlAtV
',(uuureg uor; uonusuoduoc ol [BrJuuuU eErel eql Jo lunotJe

uo u/rrou{-[e/r $ seluunoJ lueuoeJEy ueEueqc5 pu? puslod

uee/r\loq lueuaerEs uolssnupBeJ z66l eqJ. 'sre{oos ulnlfse

^do umleJ eql lue^erd ol apuu $ uo$raord oN 'pessud fow qclqA\

Ilfsnor,p f-qunoc rornouu ol poru$ar eq ol uosrod u ,nol1e ol stueru

-aarEu uopsnupu-er pJaFIrq e^utl salrunoc tnaedorng lsa1tr lsory

SrNIWtlUtV rNlWIlnOlIU UO NO155 IWCVIU
'pe/l\ollB eq lou duru ro futu {Jo/t\

'ecncerd uI 'slueruuanoE JoJ ?ruruo1tp e selueJt sILf,L'eJuBuIJ

cqqnd ol selnqlluoc puu eJuslsrssu Islcos slosJJo {ro/t\
tlauunuo{ 'slsor 4orll ecnper ol puu $Ueuoq erBJIo^\ ol sseJJB

llql ol pop e^Bq s1uotutuenoE ilV 'sJo{ees urn1,(su JoJ flau
-Euru rofuru su pe^\erl eru slgeuoq IBIJoS Jarno puu erBJIo^r 'Irol1

3)NVr5r'tV lVl)OS
dNV HIIV]H ')|UO/vt 2NlIIWll

'peddu Jo rulEc penEru-Uar$ B lueseJd uuc otlrt\ sJe{ees un1,(su

Jo requnu eql stFrTI osIB pIB IBEoI EuRlnJ lmoc eql Jo uolssFu

-red eql q{A\ pus 
^\E Jo slulod uo uolsloep ulnlfsu e^quEeu e

Jo ,r\elAer IBIqpn[ unoc dtuo $ ereql 'lt4od q esuc u s! spBuBc

SIUn(It)oud rvlddv Jo Nol55luddn5
paraplsuoc sI

rulBlc 4eql euq/t\ IIB/I\ ol euoq lues eq ,(utu sJa{ees unldsv 'uop
-qspel Xn pesodord repun ..aJBS,, peueap selrlunoc Euurlonw

srurBlc run1,(su roJ qEIq ,fte,r epBut eq wJ Soord Jo ueprnq eq,l

Nt2ruo Jo AurNno) ltvt
'osrxel^I Jo occoJoIAI

-Ufe{ml sB qcns sol$unoc sllllelgs Jo spuuq eql olq sra{aes

urn1,$-u lsoru tuuar ol $e1tr eql A\o11s pFoc ll 'slueutaafe lueu
-elnoJer qll,n peldnoJ 'utqu?qceu lo8uoc Eqslutord $ou eql

pereplsuor fgarcueE q sF11 .lpuul u1 flunoc Jarnouu qEnorqt

Eurssed epl/tr uopJqord roJ pe:lpu e^Bq plnoc ltrutulslc eql
AUINNO) OUIHJ. TJV'

'snoIoAI{ lJsJ ul lou eJB su4BIC AW JI sJeq

-unu uo l3aJ[Ja IIBrus B e^Bq eseqt nq'su4qc un1,$u;o sepoEe

-luc u1uueJ JoJ sernpecord paleJelecce e^sq sepunoc IIB lsorulv

'Wr\n) 'nolo^rut 
uo,

'tuno3)oud 
o3r\rut]t))v

'tueql tdacce rurn ,(aunoc Jetgo

ou esruJeq peAouoJ eq louuuo Jo '..punorErapu[,, auoE erruq 'sa
-sJnocoJ pEel q pelloAur Jer,ile aru ,(aq1 'pelorueJ eq lourrBc sJe

-uEprog elqs^ouar pw pEem eql Jo o/o09 relo ,$unoc rue6e1\
due q lng 'slsunulJt pellm eq uBc oq/Ir asoql rog dlqurou - epsru

usaq e^Bg slu^oruoJ rrr sesBeJJuI euo5 'poot qool qql ,ftoerp u1

SIVAOWIU 2NTZ|WTXVW

IndInO TZIWIXVW H)lH/vl 51)ln] (t

'sEulpgeq or$ eseql Jepun

pereplsuoc eq uBt dcgod pezl1eqotE qW/n sacpcerd uotutuoJ
'frotrual slsls uo IB^lrrB Euquenerd sg tndq Eul4tt4ull4[ 'elqF

-sod su srelees un1,$e fueu su )puq Eulpuas ,(gqnb sueeu tnd
-lno Eurzu4xql4[ 'lsoJ Eutztulupl snql puu sJoqunu EUl11oruoc

;o s,(u/r\ o^U ore lndul Eur4urtupll puu tnftno Eutztuttxqry

lsoJ erf| u/r\op sEuuq eldoed Jo Jequnu eql EurnnS ',(psoc

ere $qEu uuumq Eupcoord pw uoquuruuslep s$sls JoJ sernpec

-old tuelselfi 'dto6 Jorrotl uonef$Itu1 A\eu B Jo eEera,\oc BIpeuI

duu ,(q pogenJ dgsee puu Eupru^\er ,(ttucplpd 
^\ou 

$ senssl

eeEnger uo puu1s qEnot y 'seeEnJeJ epg-Buoq eJB sre{ees urn1,$u

IIe Jo ob\l rrBrtl ssel lsql /ne!^ aql psloulord ,(gqsseJtns e^sq

plroA\ tuetselfi org lnoqEnorq queuRredep uonerEtuull ]oruoc
elorduq oI 'srurelo un1,{su Jo sJequnu eq EulJnpal JoJ $ueu
-rueloE uesei[ 3o ,(cgod eroc eql eq ol sueos rcq't\ Jo $ueu
-oduroc de1 o/ru eJB uoncnpoJ lsoo prru:lueuatJoJue puu loruoJ

A)tl()d dlztlvsor2 ,o ]uo)
IHI - N/vtoo trtO) (INV SUlsWnN 2Nld33)l

'Neq lB 'pnB{ B Jo tuql ol Je{ees uln1,$u

eql Jo eEuur eq EqJnpar q pepoettns e^utl ,(et11 'slsuryJ qtuou

{ce rood B dq pap1v 'slsIJlIJo lonuoc uopufluul JoJ e^pcoho

nu d1a4rl sB^\ seeEnyer spru^\ol s€pnt1[B qpnd EqEuut;3 '?ffif
-8661 ul qusog ruorJ seeEqar ldecm ol ecuslJnlar olq paurloJ

-suBrl ueaq sBq 0g6I-6 L6l q aldoed-rcoq eseulqcopq sPrBmot

sseuuedo cgqnd 'elduruxe JoC 'uolutdo cgqnd uo tmdrur InJ
-renod B purl surl uonurcosse -r(q - d4pultuFc go uruEns eq,t

'uopwedooc ec1pd Jo srruoJ fi\eu puu euruc

Iuugpuruslq uo uopudnccoad qlFn pa|ulcossu elromq suq

uopwEru ',qqslFraul 'euruJ elquue 1uW aldoed Jo gtueue^our

eW pus tusuouel lsdnorE IBuItuIrc ed,$-egpru lEugcUBIl suuu

lEugcggug Enrp lEugEEnus lEruepunE ,(auotu :euFc luuop
-sruelul Jo sBeJB IBToAAS SJoAOC UOperedOOC eogOd /neu eq,l

'$[csllg lsuousl;o reEuup eql q Eupurod pus sIoJ

-uor reproq lcus uo EuRsIsq 'proccy ueEueqcs eql or Euplo'Je
sreproq u1 Euruedo pe,(u1ep ecuuJC'966t u! 'eldtunre JoC 'sapl

-ApcB leulrrrFc lorluoc CIl uoRuradoqr ecgodJo srruoJ ,treu Euo8s



country's territotry.

ENHANCED BORDER CONTROL'
lvlany states have upgraded border procedures and equipment.

Lithuania welcomed Russia's offer of equipment to police the

borders of the Baltic States.

(ARRIER 
'ANCTION'Airline companies have been made liable for the costs of pas-

sengers who enter Western States without proper documentation.

Police and immigration officials have rained airline personnel

to detect falsified documents. Occasionally, officials will also

assist their counterparts in third world source countries to do the

salTle.

OPETTATION 
'HORT 'TOPEnforcement officials from Western States sometimes enter for-

eign airport lounges to examine documentation belonging to pas-

sengers waiting to board an aircraft or other vessels going to the

State in question.

READIT 1 55 I ON AG RE ElvtE NT
This is a potential device for return with serious implications. It
puts pressure on states to impose similar controls at their own

external borders. Countries who do not sign risk becoming a
"dumping ground" for asylum seekers who reached Western

states through their territory. If successive States make similar

agfeements, refugees may pass from country to coun[ry and end

up back home to face persecution. This is "refoulement" by a
series of water "rapids" rather than one "waterfall".

ECONOtvll C COOP E RATI ON
In 19n, shonly before a significant economic agreement with

the European Union, Morocco "cleaned up" its border wittt

Spain, closing hotels used by asylum seekers, alresting many and

confiscating boats used to cross the channel. This kind of coop
eration is being intensified. The Barcelona Declaration of
November 1995 and Puebla Declaration of lvlarch 1996 botlt

deal wittr these kinds of immigration controls.

WAR AND ARlvrED I NTE RVENTION
Western States have intervened tro prevent movements of people:

for example against Kurds fleeing Iraq for Turkey and against

Haitian boats headed towards the United States (even though this

is technically piracy).

WHERE I' IT ALL TEADING?
All the practices given above have had short term effects such as

fewer asylum claims. However, their results are not long-lasting

because asylum seekers find new ways !o get in. Despite tough

controls, I record 36,000 persons applied for asylum in the UK
in 1995 - almost double the 1993level. The enonnous amount of
cooperation in this areas is striking. And it is expanding to

include new countries. Ongoing formali?tA consultations in

Europe and across the Western world repeatedly gather Ministers

and various levels of bureaucrats to work on ttrese issues to come

up with new agreements, interpretations, atrd procedural tech-

niques. Europe is particularly rich in such consultations wittt

groups known as Schengen, Trevi, Europol, OSCE and the mech-

anisms of the European Union. Within ttre European Union, the

so-called Third Pillar on Justice and Home Affairs has focused

action on asylum and illegal immigration conEol. These are con-

sidered crucial in a wider security package which also addresses

drug nafficking,smuggling, and money laundering,

CONCLU'ION
Western consultations and resulting policies have inherent limits.

This offers a window of opportunity for creative new policies.

FintlX the short term results of many of the measures taken have

already been noted. More complex document testing equipment

leads to more skilled counterfeit. More frequent checks in airpon
lounges increases costs for limited rehrns.Citizens begin to face

too much inconvenience. Secondly, existing policies rely on

engaging expanding circles of States in asylum agreements.

States like Morocco may not continue to support all aspects of
international policies which presently favour Western Scates.

Ottrer State interests will come into play. Third, asylum seekers

have become caught up in elaborate political trade-offs and pay-

offs among governments. The cost of these may well become sig-

nificant as compared. with receiving the asylum seekers them-

selves. Fourth, lhe treaEnent of asylum seekers in the West has

finally caught the attention of human rights bodies. The ability of
the West to use human rights mechanisms O address the causes

of refugee flows depends to some extent on Western states ttrem-

selves honouring these human rights mechanisms. Consequently,

the time is right for urying to adapt the present globalizndasylum

system into a fairer globalized system which will better serve all
States otrd, hopefully, will better serve the pawns in the inter-

governmental games - ille asylum seekers.

Frangois Crep€nu is a Professor of Law Depattment of
Legal Studies, University of Quebec at Monreal. He ,s also

Coordinator of CEDIM, Centre for the Study of International

Law and Globalization.
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family will soon be permitted to enter Canada to pursue their

refugee claim.
Sivachandra and her family are Tirmils from Sri Iinka.

Sivachandra's family home was destroyed by govemment bomb-

ing when Sri hnl€n armed forces invaded her village.

Fortunateln Sivachandra and her husband and children were

hiding in a home-made bunker and escaped personal injury.

After the bombing stopped, the family gathered together the pos-

sessions they had managed to store in ttre bunker and left their

village.

T'f T
V V trite Sivachandra and her family were fleeing to the

capiAl, they were stopped by the govemment forces. Her hus-

band was taken to a detention camp; Sivachandra has not seen

him since. After being beaten and scalded with hot water,

Sivachandra was thankfully allowed to continue her journey

with her two small children.

Once in the capital, Sivachandra sold her remaining valu-

ables to make the trip to Canada. To this day, she does not know

of her husband's fate.

When Sivachandra and her children entered Canada, they

settled in Toronto, where they were able to avail themselves of
the emotional and assimilative support of the Thmil community.

This support, so vital !o those who have lost everything and who

must start ane% would not have been available O the family in
the U.S., where there is no sizable Sri Lankan community. The

right to choose her destination, a right which MOA seeks to

eliminate, has meant an enornous difference in the life of
Sivachandra and her children.

Juanita is a Guatemalan woman. In her homeland, she

worked as a secretary for a fledgling political party which was in

opposition to the government. Her duties included managing the

party's office and recruiting and registering new party members.

Eventualty, ttre party's activities began to attract attention.

Threatening phone calls were made to the party office and to

parry officials. Juanita also received threals. The office was

bombed, dtrd one of $re party officials was assassinated. After
ttre assassination, another party official advised Juanita to leave

ttre countqr. Juanita fled !o Mexico and eventually made her way

to the United States.

Once in United Statos, Juanita had no means of supporting

herself. She found a job as a live-in maid. She decided not to

apply for political asylum, as stre had heard from friends that, as

a Guatemalan, her chances of being accepted in the LJ.S. were

Yery low.

After living in the fJ.S. fon some time, Juanita heard that

Canada's refugee system might treat her more fairly. Weary of
living under the constant ttreat of being apprehended by U.S.

Immigration and being deported to Guatemala, Juanita made her

way to the Canadian border and claimed refugee s[atus. Her case

is now pending.

tlad the proposed MOA been in effect when Juanita arrived

in Canada, her stint in the IJ.S. would have precluded her from

making a Canadian refugee claim. She would have been sent

back to the ff .S., where last year's acceptance rate for

Guatemalan was approximately 7Vo. (Contrast this with Canada's

Guatemalan acceptance rate for that period, which was approxi-

mately 58Vo.)

Canadian Government officials insist ttrat the issue is not

whether the U.S. refugee determination system measures up to

international standards. Since the [J.S. is meeting international

norrns, say Canadian officials, it is a worthy asylum partner for

Canada. Such logic would be of liule consolation to Juanita and

her compatriots.
We at Vive often wish that the Canadian and American offi-

cials negotiating the MOA could talk to some of the hundred or

so refugees who reside atLaCasa on any given day. Perhaps the

government officials would understand our position much bener

if they could meet our guests and hear their stories. Perhaps then,

they would understand that to strip refugees of the right to deter-

mine their destination is, at best, a serious impediment to their

right to heal and, at worst, a possible denial of their right !o life.

Roberta Farkas-Huezo is the Refusee Services Coordinator

at Vive.

REFUGEE CtAlrvlANTt'
INTAKE

TOP 10 COUNTRIE5 IN

Port of Entry TOTAL
By Embarkation Number

1. LJ.S.A. 8,531

2. England 923

3. France 598

4. Germany 576

5. Israel 515

6. Netherlands 487

'1 . Chile 374

8. Italy 217

9. Switzerland 205

10. Spain 188

TOP TEN 12,614

orI{ERS 2,332

TOTAL T4,946

Intake
By citrcnship*

1995

TOTAL
Number

1. Sri Ianka 2,367

2. han 1,925

3. Somalia 1,690

4. Chile 1,633

5. India 1,329

6. Israel 1,175

7. Pakistan 1,041

8. Venezuela 1,07f

9. Bangladesh 878

10. China 803

TOP TEN 13,869

oTI{ERS 12,186

TOTAL 26,055

* Includes all claims (Port of Entry and Inland)

Source: Citizenship and Immigration Canada as compiled by JRS-

Canada
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Next in the analysis is legal assistance. Irgal assistance for

refugees is clearly a necessity created by the very complexity of
the Canadian refugee system which Samuel Bernan & Caroline

Mcchesney describe in their book Refugee Determination

Proceedings (1995): "Canada's system is probably the mosl

extensive in the world in terms of the legislative framework and

the procedures of operation of the Immigration and Refugee

Board.'Owing to this complexity of the system, the cuts to legal

assistance for refugees is not in accordance with the principle of
fundamental justice according to Section 7 of the Canadian

Charter of Rights and Freedoms and the Canadian Bill of Rights

(Section 7 provides thac "Everyone has the right to life, liberty

and security of the person and the right not to be deprived there-

of except in accordance with the principles of fundamental jus-

[ice.") In ttre present decade, the cuts to legal assistance zue basi-

cally of trvo types:

a) changes in the universality of legal coverage for refugees

via l) the total suppression of legal assistance for refugees

(ttp most radical form); 2) reduction of refugee claimants

who receive legal assistance on the basis of a pre-judicial

analysis on the merits of each case.

b) cuts which affect the quality of legal assistance received by

refugee claimants.
The provinces which do not provide any kind of legal assis-

tance to refugees at any time in the refugee process are New

Brunswick, Nova Scotia, Prince Edward Island and Saskatchewan.

With respect to the second form (reduction in the number of
refugees receiving legal assistance), we can mention the following

provinces: l) Alberta, which provides legal assistance in the form

of a loan, (only to those refugees which have been accepted by the

IRB); 2) Ontario, which only provides legal assistance to cases

considered to have sufficient merit in both levels, before the IRB

and in the case of appeals; 3) Newfoundland which provides Staff

Lawyers to all refugee cases before the IRB, but not necessarily for

the ap'peals, which are decided on ttre basis of an analysis of the

merit of each case.

In Ontario, another way of reducing the number of refugee

claimants who receive legal assistance results from the fact that

the legal aid application process has also come to include a finan-

cial evaluation of the refugee claimant's family members. By

determining whether they are capable of paying the lawyer of
their relative making a refugee claim, government can avoid

issuing ttre corresponding legal certificate.

With respect to cuts affecting the quality of legal assistance,

we can start by talking about Quebec and Manitoba. Lawyers

from these two provinces complain of being victims of low tar-

iffs which reduces the time, and indirectly, the quality in prepa-

ration for refugee c&ses. Ontario (among other reductions in fees

for lawyers), has inrodrced a reduction in the number of hours

(from 26 tD 15) which lawyers are authorized to use in the prepa-

^ ration of refugee cases. In British Columbia, lawyers are subject

O m withholdin g l\%of their annual amount of legal fees for pro-

cessing refugee cases. This wittrheld amount is partially or total-

ly repard o the lawyers at the end of each year depending upon

the financial state of the province's legal assistance plan.,

As one can clearly see, every province in Canada imposes at

least one of the previously mentioned forms of cuts. Again in

ttrese areas Ontario has brought about ttre most recent and major

cuts affecting refugees.

I inally, a note on health care for refugees (which has been

defined as one of the most basic necessities for them in estab-

lishing themselves in Canada). This element is explained by a

well-known scholar in this field: "...the violation of human rights

has adverse effect on health. The harm done by torture is obvi-

ouS, but other harms are less apparenL Contrary to what some

think, the pain of arbitrary imprisonment does not end at the pris-

oner's release." (Jonathan Mann, Economic and Social Rights

and the Rights to Health, An Interdisciplinary Discussion Held at

Flarvard Law School in September, L993, Session II, P. 18).

Cuts in the area of health experienced by refugees are basi-

cally in two forms:

a) The cancellation of medical coverage of refugees under ttre

provincial health plans, and transferring them to the federal

health program (ttre federal healttr program for refugees has

become reduced to the concept of "medical attention only in

cases of emergency."). This stretching of ttre concept affects

all refugees in Canada, except those who live in the

provinces of Saskatchewan and Quebec. This is the case

with Ontario which has brought about this transfer in the

last year.

b) General cuts which affect refugees as they do other cittzens

in provinces. This is the case with Saskatchewan and

Quebec.
It is clear that discussion on this theme, even after alt of these

reflections, has not concluded. We need to keep thinking and talk-

ing about it. This article is ttre first attempt to arwlyze this prob-

lem, and as such, is a contribution to the necessary disctssion of
the same. So far the following can be concluded:

a) Refugees are among the poorest and most underprivileged in

Canada, and are ironically subsiduing the Canadian fiscal

crisis by means of: l) direct and indirect cuts to social assis-

tan ce;2) through the palpable and growing reduction in ben-

efits and services of all t)?es for ttre underprivileged; 3)

through the creation of taxes and fees (Head Tax and

I-anding Fee) which bring about the direct receipt of money

on behalf of the state, coming from the refugees and/or their

soc io-political network.

b) That with this politic cuts, the Canadian state each day gets

further away from ttre fulfillment of its international respon-

sibilities and commitments towards refugees making an

attempt to harmonize with policies and practices of other

counEies whose standards have always been below those

accepted in Canadian society.

Francisco Rico is a refugee rights activist in Toronto work'

ing with Refugee I^a$, Office and the Carudian Council for
Refugees
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might be persecuted, but that her or his group would suffer

grealer or different treatment from ttre rest of the population.

The guidelines favour a non-comp$ative approach. They set

out a 'framework of analysis" which emphasizes the issue of
whether the penon is a Convention refugee, regardless of the fact

of the civil war situation:

1. Does the harm feared constitute persecution?

2. Is the feared harm a result of the targeting of the claimanf or

her group for one of the reasons in the definition?

3. Is the claim well-founded? (and particularly important in

civil war sinradons, is there an established authority capable

of providing adequate protection?)

4. Is ttrere an internal flight alternative in some part of the

country?

In determining whether the harm feared constitutes persecu-

tion, ttre guidelines encourage board members to look at interna-

tional instruments as a starting poinL One example given is the

Geneva Convention Relative to the Protection of Civilian
Persons in Time of War.

The guidelines also caution against taking a superficial view

as to whether the harm feared is linked to the Convention. While

those fleeing indiscriminate shelling or who fear being caught in

the cross-frre are not considered Convention refugees, the guide-

lines stress that since "civil wars are often waged for reasons

related to a Convention ground, caution should be exercised

before determining that there is not a linkage to a ground." Some

court and Board decisions have recognized that the context in

which ttre shelling or bombing occurs can be instnrctive in deter-

mining whether the harm feared is for a Convention reason. In

Rajattruai , the Federal Court had held that bombing by the Sri

Lankan armed forces of civilian areas primarily inhabited by

Tamils could be persecution where ttrere was evidence ttrat little

was done to allow the civilians to escape ttre area before the

bombing. In many decisions, the Refugee Division had recog-

nized that the deliberate bombing of fleeing Isaq civilians in

Somalia was evidence of persecution. In other situations, the

Board seems somewhat resistant !o go beyond the surface and no

look at ttre intent of ttre actions. For instance, h the Somali civil
war, the government forces used landmines for genocidal pur-

poses in northern Somalia, mining watering places and hiding

landmines in homes so that returning Isaqs were killed and

maimed even after the agent of persecution, Siad Barre, had

withdrawn from the scene. In this regard, lhe guidelines could

prove helpful. The Chairperson's guidelines emphasize the need

to look at the intention of the agent of persecution, while warn-

ing that ttre intention may be "inferred from the effect that the

actions of the agent of persecution have on the claimant or her

group." The restrictive approach sometimes sought to punish

refugees for the sins of other members of their group. The guide-

lines stress that refugees are not to be refused protection merely

because other members of the group to which they belong might

be seen as being as bad as any other. The fact ttrat members of
ttre claimant's group are inflicting serious harm on others, as is

often the case in civil war situations, does not disquatfy a per-

son from consideration as a Convention refugee. There is no

principle of collective guilt as a bar to refugee status.

Interestingly, the guidelines may prove to be more influen-

tial at ttre Federal Court Trial Division in shaking some of the

deference so often shown to Refugee Division decisions ttran at

the Board itself. At the Board, the hardcore holders of the restric-

tive view are unlikely to change ttreir views. But for those Board

members who had merely been swayed by the superficial attrac-

tiveness of the hardcore view, the clear and persuasive arguments

in the guidelines should prove influential in leading them to

focus on the question of whether the claimant has a well-found-

ed fear of persecution for a Convention reason, rather ttran

whether ttre claimant would suffer greater or different persecu-

tion from anyone else in ttre country from which they have fled.

Iack Martin is a refugee lowyer and the Director of Refugee

Law Office in Toronto.
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REFUGEE DETERMINATION tYSTErvf lN 1995

1. Port of Enry
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Atlantic
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91
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Quebec
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Ontario
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Prairies
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r28
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B.C.

714
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2. Inland: Out of Status

3. Inland: In Status 4.M4 3

A. SYSTEM INTAKE 26,055 188 11,990 11,904 306 lr769
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l. Eligibility 2sA86
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B. TOTAL DECISIONS
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D. ESTIMATED DELAY MONTHS*I
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1.1 0.9 0.7 1.3
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taken place, only ttre conclusions reached will be disclosed.

Who proposed ttre research plan, or who first said more investi'
gations are necessary will never be known to the claimant. Nor

will the tone of voice, the facial expressions or the give-and-take

be known. V[orse, the RCO retains the right to make submis-

sions at the conclusion of ttre evidence at ttre hearing. Will those

submissions contain a subtext referring the member back to pri-

vate discussions betrveen ttre RCO and the Board member?

RCOs will also be participating with members dt '"Team

Meetings" There is still a prohibition about discussing conclu-

sions to be reached in particular cases, but again ttre Board is

making an artificial distinction. If there are a numberof cases

with similar issues, the comments of the RCOs on legal conclu-

sions or wittr respect to counbry conditions in generhl could

unduly influence Board members on specific cases.

The Board believes that fairness concerns are met if there is

disclosure of the fact that the communications took place and of
the conclusions that were reached at the end of the communica-

tions. These conclusions include any directive grven by the board

member to the RCO, and any issues, documentary evidence or

legal principles idendned as being particularly relevanl

Given the concerns that led to the development of the

instructions, this disclosure is exceptionally minimal. There is

nothing to indicate at whose initiative these issues were raised

and then decided. This is not an insignificant concern given that

the RCOs continue to be in ttre hearing room in the new model,

continue to cross-examine the claimant in most cases, and con-

tinue to make submissions with respect to the evidence and the

legal issues. How can it be said that a submission made by the

RCO at the conclusion of the case which refers back to some-

thing the RCO said in private to the Board member in the inves-

tigative stage does not give rise to a rqlsonable apprehension of
bias.

The instructions require ttre Board member to notify the

claimant or counsel if there is any breach of the instructions.

However, the problem is that even if $re instructions are fol-
lowed to the letter, a cloud of suspicion may hang over the pro-

ceedings merely because ttre claimant will never know what

ranspired betrveen the Board member and the RCO outside of
the hearing room.

The other set of instructions are labelled, "Instructions for

the Acquisition and Disclosure of Information for Proceedings

in the Refugee Division." Information is divided into General

Information, Minister's Information, and Specific Information.

Minister's Information is information acquired by the

Department of Citizenship and Immigration with respect to indi-
vidual claimants, supposedly in fulfitling their fesponsibilities
under the Immigration Act. Key aspects include Port-of-Enury

notes, documents seized from the claimant by immigration offi-
cers and copies of visa applications made abroad. General

Information is information which can be acquired without iden-

tifying ttre claimant. Where acquiring information could result

in revealing the identity of a claimant outside the Board, it is
referred to as Specific information. It is the acquisition of qpe-

cific information which could involve investigations of the

claimant in tlre country where he or she fears persecution.

The general principle is that specific information will only
be acquired where the Board member 'is satisfied that acquisi-

tion of 0ris information will not result in a serious possibility that

the life, liberty or security of the claimant or any ottrer person

would be endangered.' Acquisition of this information is to be

under the control of the Board member. RCOS are not allowed to

carry out claimant-specific investigations unless they have

approval of the Board member.

Before authorizrng research involving 'specific informa-

[ion", the Board member must be satisfied that ttre information

is needed to resolve an issue central o ttre case, it is likely the

information can be acquired, there is no serious possibility that

the life, liberty or security of the claimant or any other person

would be endangered, ttre methodology complies wittt fte
Privacy Act , atrd the investigation will not unreasonably delay

the proceedings.

The acquisition of specific information is not meant to be

routine. The UNHCR Handbook, recognizing the difficulty
inherent in gathering proof in refugee claiffis, stresses the impor-

tance of assessing ttre applicant's evidence, and the Federal

Court of Canada has affirmed the principle that sworn evidence

is presumed to be true. In determining that specific evidence

may be required before the hearing even commen@s, the Board

member may be prejudging the credibility of the claimant.

Similarly, in making a determination that such investigption will
not result in a serious possibility that ttre claimant or any other

person will not be endangered, the Board member may in fact be

making a decision on the credibility of the claimant before the

hearing. Decisions authorizing ttre acquisition of specific infor-
mation may give rise to arguments that ttre Board members have

pre-judged the case, and it is hoped ttrat such authorization will
only be given in rare circumstances. A way to have avoided this

problem would have been to have created a structue where, in

the very rare cases where this information is necessary, an appli-

cation could be made to someone other than the member who is

hearing the case - perhaps to the co-ordinating member, or some

ottrer member designated to look after ttrese issues.

Before this information is sought, the RCO is to prepare an

Acquisition of Information Form, setting out the description of
the information required, ttre pu{pose, source and mettrodology

to be used in acquiring the information, and the estimated cost of
getting the information. The forrn is then sent, to the claimant or
the claimant's counsel, and the recipient has 10 days to file either

written submissions or a request for a pre-hearing conferen@.

The Board member then has to decide whether !o authorize the

investigation. The Board member can ask that ttre research pro-

posal be modified.
There are serious dangers for unrepresented claimants. An

unrepresented claimant may not understand the form, or may no[

be able to articulate ttre danger to himself or to his famrly which

could be caused by contacting people in his country concerning

his claim. Yet, if the Board member does not receive any sub-

CONTINUED ON PAGE 14.
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s many of you knoq the

Coalition, a small volun-

teer group centred in
Toronto, made a com-

mitment in May 24,
1993, to twenty three refugee claimants

from Africa and Asia (some with fami-

lies). We had selected and documented

their cases as outstanding examples of
how the IRB and the whole sYstem of
appeals and review sometimes improp-

erly rejected sound refugee claims. We

said to tlrem publicly, "we will not aban-

don you."
V/e have now reached a critical

stage.

Shortly before the 1993 federal

election, ready to answer in court for
possible "civil initiative", we had chal-

lenged the Canadian Immigration
Cornmission to review their cases, and

had also begun negotiating with the Tory

Prime Minister fu such review.

In August the Minister of SecuritY

and Immigration met with us, accompa-

nied by his political assistant and senior

Immigration staff; after discussion he

directed Immigration staff to meet again

wittr us and his assistant !o review each

case. In September Brian Davis,

Director General Case Managemenl

(Immigration), met with the Minister's

assistant and us for two days, reviewed

ON

Then the Minister's assistant undertook

to review the c:ses for ttre Minister. The

Commission sent her only fourteen files.

However, a week after the Tories lost, Brian

Davis sent us a letter saying ttrat ttre Minister

wished to assist those fourteen cases by

Landing ttrem on humanitarian and compas-

sionate grounds in accordance with the staht-

tory requirements.
After thirty-one months of struggle by

these refugees, their families, and volunteers

with the sanctuar!, only three of these four-

teen applicants have been Landed; the

remaining eleven are still in Canada but not

landed, living in limbo, denied normal rights

to work permits and public assistance.

Therefore, after consulting lawyers

competent in immigration and constitutional

law, the Sanctuary Coalition is giving seri-

ous consideration to the possibility of legal

action on behalf of specific cases of persons

whose refugee claims were rejected on what

appear to be improper grounds. We are draw-

ing up an outline of chief flaws in Canada's

refugee determination system, the remedies

we seek, the exemplary c:ses of our appli-

cants, and the likely sources of further evi-

dence of unacceptable conduct of the

Canadian Immigration Commission.

We wish to consult widely with others

who serve refugees, for the building of a
broadly shared and supported strategy. We

invite you to take part in this action.

SANCTUARY
PROMISE

UPE

BY DON H EAP

each c:se, and in case after c:Ne assured us that certain vital doc-

uments which we had sent were not in the case files. Brian Davis

then solemnly reconfirmed each previous negative decision.

Don Heap is an Anglican priest and a mernber of tlu
Southern Ontario Sanctuary Coalition. Don worked as NDP

inunigration critic fo, 12 years.

HIGHLIGHT'
FROM TH E CCR RESOLUTIONS

BY JANET DENCH

rom May 29 n June l, 1996, the Canadian Council for

Refugees (CCR) met in Winnipeg. The conference cul-

minated in ttre traditional way wittr a General Meeting

at which 19 resolutions were presented for discussion

ttre agenda, but our opposition is already well-established).

What follows are some of the highlights from ttre resolutions

adopted.

CITIZENSH I P RIG HTS. Shortly before the conference,

the Minister of Citizenship and Immigration was reponpd to be

considering amending the Citizenship Act so that children in

Canada to parents without permanent status (including refugee

claimants) would no longer automatically be Canadian citizens.
CONTINUED ON PAGE I'.

and adoption. It is through ttre resolutions that ttre membership

sets ttrc policy direction for the organization. The resolutions

give some indication of current concents, although some critical

issges may not be covered by resolution if the CCR position is

already clear (fc example the Head Tax continues to be high on

rt




