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BY FRANTCO

What will follow is an abridged version of the text to be pub-
i ('!ished by the Canadian Council for Refugees with special thanks
" &0 Tom Clark by the author.

REFUGEE POLICIES ARE GLOBALIZED
AND THEY MUST BE IMPROVED

s CR EPEAWU

(UNHCR) started “informal consultations” which rapidly
became Inter-Governmental Consultations (IGC), run by
Western States themselves. As early as 1983, this was a forum

sylum is part of

globalization and

so are the related

immigration poli-
cies. Surprisingly, asylum and
refugee policy are seldom
looked at in this way. Yet
movements of people are as
much a part of globalization
as the trade agreements to
which they have always been
related. Without always know-
ing, policy and law makers are
already acting on a premise of
globalized asylum. It follows
that a global grasp of asylum
issues is key to understanding
how refugee-related polices
have come about, and what

for cooperation in controlling
irregular migration. Joint experi-
ments produced results. There
was a project in Turkey to block
Iranian refugees on their way to
the West. A later scheme in
Romania aimed to stop
Romanians from leaving home.
More recently, joint country pro-
files give Western States a com-
mon understanding of the situa-
tion in a source country, such as
Ghana, in 1992.

The strongest push towards
international cooperation to con-
trol migration came out of efforts
to integrate Europe and to develop
the European Union. The free
movement of people within

changes to expect in future.

With the courtesy of H.R. Internet.

WESTERN COOPERATION ON CRIME -

i WHE CRADLE OF GLOBALIZED POLICIES

“ Faced by growing numbers of asylum claims in the early 1980s,
Western countries began to share experiences and experiment
with solutions. The UN High Commissioner for Refugees

Europe was a basic principle of
the European Community and is a basic principle of the
European Union. Removing internal borders is a dramatic blow
to one of the defining elements of a “State”. Since the
Renaissance, policing state territory has been one of the essen-

tial functions of a political power. Removing borders requires
CONTINUED ON PAGE 2.
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country’s territory.

ENHANCED BORDER CONTROLS

Many states have upgraded border procedures and equipment.
Lithuania welcomed Russia’s offer of equipment to police the
borders of the Baltic States.

CARRIER SANCTIONS

Airline companies have been made liable for the costs of pas-
sengers who enter Western States without proper documentation.
Police and immigration officials have trained airline personnel
to detect falsified documents. Occasionally, officials will also
assist their counterparts in third world source countries to do the
same.

OPERATION SHORT STOP

Enforcement officials from Western States sometimes enter for-
eign airport lounges to examine documentation belonging to pas-
sengers waiting to board an aircraft or other vessels going to the
State in question.

READMISSION AGREEMENT

This is a potential device for return with serious implications. It
puts pressure on states to impose similar controls at their own
external borders. Countries who do not sign risk becoming a
“dumping ground” for asylum seckers who reached Western
states through their territory. If successive States make similar
agreements, refugees may pass from country to country and end
up back home to face persecution. This is “refoulement” by a
series of water “rapids” rather than one “waterfall”.

ECONOMIC COOPERATION

In 1992, shortly before a significant economic agreement with
the European Union, Morocco “cleaned up” its border with
Spain, closing hotels used by asylum seekers, arresting many and
confiscating boats used to cross the channel. This kind of coop-
eration is being intensified. The Barcelona Declaration of
November 1995 and Puebla Declaration of March 1996 both
deal with these kinds of immigration controls.

WAR AND ARMED INTERVENTION

Western States have intervened to prevent movements of people:
for example against Kurds fleeing Iraq for Turkey and against
Haitian boats headed towards the United States (even though this
is technically piracy).

WHERE IS IT ALL LEADING?

All the practices given above have had short term effects such as
fewer asylum claims. However, their results are not long-lasting
because asylum seekers find new ways to get in. Despite tough
controls, a record 36,000 persons applied for asylum in the UK
in 1995 - almost double the 1993 level. The enormous amount of
cooperation in this areas is striking. And it is expanding to
include new countries. Ongoing formalized consultations in
Europe and across the Western world repeatedly gather Ministers
and various levels of bureaucrats to work on these issues to come
up with new agreements, interpretations, and procedural tech-
niques. Europe is particularly rich in such consultations with

groups known as Schengen, Trevi, Europol, OSCE and the mech-
anisms of the European Union. Within the European Union, the
so-called Third Pillar on Justice and Home Affairs has focused
action on asylum and illegal immigration control. These are con-
sidered crucial in a wider security package which also addresses
drug trafficking,smuggling, and money laundering,

CONCLUSION
Western consultations and resulting policies have inherent limits.
This offers a window of opportunity for creative new policies.
Firstly, the short term results of many of the measures taken have
already been noted. More complex document testing equipment
leads to more skilled counterfeit. More frequent checks in airport
lounges increases costs for limited returns.Citizens begin to face
too much inconvenience. Secondly, existing policies rely on
engaging expanding circles of States in asylum agreements.
States like Morocco may not continue to support all aspects of
international policies which presently favour Western States.
Other State interests will come into play. Third, asylum seekers
have become caught up in elaborate political trade-offs and pay-
offs among governments. The cost of these may well become sig-
nificant as compared. with receiving the asylum seekers them-
selves. Fourth, the treatment of asylum seekers in the West has
finally caught the attention of human rights bodies. The ability of
the West to use human rights mechanisms to address the causes
of refugee flows depends to some extent on Western states them-
selves honouring these human rights mechanisms. Consequently,
the time is right for trying to adapt the present globalized asylum
system into a fairer globalized system which will better serve all
States and, hopefully, will better serve the pawns in the inter-
governmental games - the asylum seekers. _
Frangois Crepéau is a Professor of Law Department of
Legal Studies, University of Quebec at Monreal. He is also
Coordinator of CEDIM, Centre for the Study of International
Law and Globalization.

REFUGEE UPDATE




| 9661 ‘UIWWNS

\

i
e

L4

®
~ SIPNINOISNOD TYNOSHid FHL

STy pue d0LIqey] *a0e(d ut 10u st VOW pasodoxd oy osnedsg
*SOAT]
pazoneys oyl Surppingar urdoq Aoy se Aqiurey oy 1oy 9o10Yd

‘Bmmu d10w © epEUR)) ayew san oenSue| youar ‘uonippe uf

*saje1S panun) oy ut oAy siopoddns sjuowuroaod uenrez Auew
e Sunureidxs “S'n oy 01 epeue)
soyoid  AjSuoms oouqeq ‘epeue)
ur wnjdse 103 Suifjdde woi woyy
Sunuoaaid £qaroy) ‘ourpesp suen oy
sSTw O3 A[iurej s,001qe, posned A[ISed |Gy
9Aey pnOd JI0X MON ul Aefop A10qqo1 b, .
3y 1930 Ul Uq VOW 241 PeH >N
‘Peqqor
1om Aoy 210J9q “A[pion| ‘paseyd
-md pey £3y) yd1ym s1o3oN Snq Ay pue
SIB[[OP MJJ © ‘SYOBQqQ JIOY} UO SOYI0[0
oy nq Surgiou Yim 339 oM KoyJ,
*o8e33ny moy ynm Keme aao01p Ajasod
-md 1AUp 1x€) 11D JIOX MON B UdyMm
150] 21om suorssassod s Aqrwey oy
JO e ‘sate1g pau() Ayl ur BUQ
‘aIreZ woy
W31y 1oy JuLmp poY[ry sem UdIP[IYD
JIOYI JO QU0 (IOAIMOY ‘WYl MOJ[OJ
0] panunuod dumuojstw pue Apoferf,
*00[] O1 PopIdOp pUB QIOW OU IBdq
mod Anturey ay ‘wny jo juoiy ur podex
BM OJIM S,901qed IOIJY paIniIo)
pUB pAISOLR SBM 90LQE pue ‘punoid
oy} 0] poumnq Sem SSUISNG S, 9JIM SIY ‘POJOO] pUB PIYIIeds
Sem owoy IAYJL ‘s9010j A1mdds Aq uonnoassiad pue uonep
1wt Jo 93uer 9pIM B 0] PA1oafqns drom AIurej s1y pue of
‘ IS1ADIOR
JUSWUIOAOS-NIUB UB PAISPISUOD SBM JOLIQR ‘SONIATIOR [l
-1jod siy pue pren3 [IA1O oY) WO uonBUTISAI SIY JO 9SNBIRY
‘K1red uonisoddo ue
10J Sunpiom pue urnoddns Ajaanoe ‘sonijod ueLIRZ U POAJOAUL
dwesdq os[e o ‘pIens [IAID oy} woly pouSisal pue Suonoe yons
ur 1red 9xe) 03 pasnjar oy grun sty £q pajenadiad suoronpqe pue
s1saure Areniqre quawsserey oy pasoddo souqe. “uonendod uer
-[1A1D 9y pue sis1anoe reantod jo uonnossiad oy ur wed oxe 0)
pA1oodxa sem aouqe, ‘aray ], ‘omeZ Jo uoiSar eqeys oyi 03 Judw
-woA0T oYy £q Juas sem Jrun SIy pue ‘preng [IAID UBLIRZ JO JOq
-WIW B SBM 90LIqE, "9ITeZ WOIJ re A[Iuey s1y pue aduqe
*[191 01 SOLIOIS dAERY [[& PUY ‘ISYI0 IO

Kem owos Ul YO 9 £Q PA12aJJe 9q 210J0I0) PINOM IV JOpIOq
epeuR)-'S"] oY) 18 Anud Sunreme mou oI Oym pue epeue)) O}

Kem 1oy uo *§ () oy ySnony passed aaey Oym $I98NJAI Ore ‘esed
e ‘osnoy Apendsoy s,9A1A 1B SIUpISI A} JO [[V “Ejuenf pue
BIPUBYORALS PUB 30LIQE.] JO $308) 9y) Ul Ing ‘(paopur ‘Juenodwr
A10A 1R are yomm) ‘sonazocoy uondaoxd 1o suonednqo reuon
-BUIdUL JO SONSTEIS JO ULIOJ O U JOU SN 03 dwod K3y ], *dA0qe
P3uonudW ISOY} URY} JJBIPAUWIWT AUOW
119 & are YO oy Sursoddo 1oy suos
-B3I 9y} “YIOX MON ‘Ofejyng ur uoneziu
-e810 A3e50ApE 203NJ0I € ‘0AIA 1Y
' *0OTXIN
A YOW Ue uSis um ur 0} sareig
panun 9yl aMm ‘aomoy ‘uaddey
pInom Jeym durSew] ‘BOLIOWY YLION
ur 98nJo1 Surydes dsoyl O1 d[qe[reAe
uonsdjord Jo [oa9] oy Suuomop oq
KJureuad jsow pnom epeue)) ‘wolsAs
umj4se ‘§'N oY1 01 s998nJax Surwmioz
g siuowadiSe Jurreys-LAnqisuodsax
Jo odoys L1oddys,, oy Suuojuo
suoneu 2andadsar o jo 19adsoxd oy
noqe uraduod doop e os[e ST a1y L,
-uonooxd 3a8njax
01 pre3aI yum suonesqo [euoneuIsjur
$,AQUnod Yyoea Jo JuswyIng oy} Inoqe
suonisonb snorres sasrer VO oY)
‘uonippe u "saiel§ palun oy y3nomnp
JALLE Sjuewe[d 9o8njor [enuue
000'TT S.epeue) jo pmyp-ouo A[jew
-1xoxdde aours ‘saa8njor Jo spuesnoyl
01 uondo ue se epeue)) 9500 pnom YOIN pauswoidun-A7ny v
‘[19M SUOSBAI 959U MOUY oM pue ‘YOI oY1 03 uonisoddo o ur
9oueiSia Sururejurewr J0J suosear jueprodun Auew IR 1Y,
*uone[SI39] UONRISIWIUI UO YIOM JUILIND S SIZI[eurj SSAIFU0)
*S'M) oY) 10138 A[UO PApPNIOUO0D 3q [[IM 1] "VOIA Y3 uo suonenoSou
Jo uondwinsax 3y JOJ SUT[WT) OU UJALS 9ABY S[RIOIJO *S°[) *oImnj
oy ur yuowddiSe Suureys-Liiqisuodsar winjAse ue jo 1doouod
91 01 PaNTWWO) urewalr A3Yy] 1B} PAjels 9AeYy SIUSWWIAA0S *§'N)
pue uerpeur)) 911 10q Se ‘ams aq 01 ‘paradw st ySop MmO
“[udy-prur ut sn 0)
Qured smau poo3 Sy ‘popuadsns uaq daey (VON) Iudwedily
JO WInpUBIOWIN °S’N)-Bpeue) 9} uo suonenofau jeyl poures|
Anmwwod Koedoape 998njor oy eyl ‘uayy “ySiop
PIM sem 3] "AQ owiod 01 IMMOYJIP ST AoedoApe 308njox
JO pHOM oy ur smou pood eyl swads I ‘sAep asay | I d

“Kovarud 01 3y 814 112y1 123104d 01 paSuvyd
U32q 24DY 1INV STY Ul PIUOHUIW S[ONPIAIPUL fO SawDU Y]

OZINH-SVIUWVH "1 VLUd3d0Y A4

INIWITIOV 10 WNANVIOWIW

VAVNVO-S'N IHL 40




family will soon be permitted to enter Canada to pursue their
refugee claim.

Sivachandra and her family are Tamils from Sri Lanka.
Sivachandra’s family home was destroyed by government bomb-
ing when Sri Lankan armed forces invaded her village.

Fortunately, Sivachandra and her husband and children were
hiding in a home-made bunker and escaped personal injury.
After the bombing stopped, the family gathered together the pos-
sessions they had managed to store in the bunker and left their
village.

; .Vhile Sivachandra and her family were fleeing to the
capital, they were stopped by the government forces. Her hus-
band was taken to a detention camp; Sivachandra has not seen
him since. After being beaten and scalded with hot water,
Sivachandra was thankfully allowed to continue her journey
with her two small children.

Once in the capital, Sivachandra sold her remaining valu-
ables to make the trip to Canada. To this day, she does not know
of her husband’s fate.

When Sivachandra and her children entered Canada, they
settled in Toronto, where they were able to avail themselves of
the emotional and assimilative support of the Tamil community.
This support, so vital to those who have lost everything and who
must start anew, would not have been available to the family in
the U.S., where there is no sizable Sri Lankan community. The
right to choose her destination, a right which MOA seeks to
eliminate, has meant an enormous difference in the life of
Sivachandra and her children.

Juanita is a Guatemalan woman. In her homeland, she
worked as a secretary for a fledgling political party which was in
opposition to the government. Her duties included managing the
party’s office and recruiting and registering new party members.

Eventually, the party’s activities began to attract attention.
Threatening phone calls were made to the party office and to
party officials. Juanita also received threats. The office was
bombed, and one of the party officials was assassinated. After
the assassination, another party official advised Juanita to leave
the country. Juanita fled to Mexico and eventually made her way
to the United States.

Once in United States, Juanita had no means of supporting
herself. She found a job as a live-in maid. She decided not to
apply for political asylum, as she had heard from friends that, as
a Guatemalan, her chances of being accepted in the U.S. were
very low.

After living in the U.S. for some time, Juanita heard that
Canada’s refugee system might treat her more fairly. Weary of
living under the constant threat of being apprehended by U.S.
Immigration and being deported to Guatemala, Juanita made her
way to the Canadian border and claimed refugee status. Her case
is now pending.

Had the proposed MOA been in effect when Juanita arrived
in Canada, her stint in the U.S. would have precluded her from

making a Canadian refugee claim. She would have been sent
back to the U.S., where last year’s acceptance rate for
Guatemalan was approximately 7%. (Contrast this with Canada’s
Guatemalan acceptance rate for that period, which was approxi-
mately 58%.)

Canadian Government officials insist that the issue is not
whether the U.S. refugee determination system measures up to
international standards. Since the U.S. is meeting international
norms, say Canadian officials, it is a worthy asylum partner for
Canada. Such logic would be of little consolation to Juanita and
her compatriots.

We at Vive often wish that the Canadian and American offi-
cials negotiating the MOA could talk to some of the hundred or
so refugees who reside at La Casa on any given day. Perhaps the
government officials would understand our position much better
if they could meet our guests and hear their stories. Perhaps then,
they would understand that to strip refugees of the right to deter-
mine their destination is, at best, a serious impediment to their
right to heal and, at worst, a possible denial of their right to life.

Roberta Farkas-Huezo is the Refugee Services Coordinator
at Vive.

REFUGEE CLAIMANTS’
INTAKE
TOP 10 COUNTRIES IN 1995

Port of Entry TOTAL Intake TOTAL
By Embarkation Number By citzenship* Number
1. USA. 8,531 1. SriLanka 2,367
2. England 923 2. Iran 1,925
3. France 598 3. Somalia 1,690
4. Germany 576 4. Chile 1,633
S. Israel 515 5. India 1,329
6. Netherlands 487 6. Israel 1,175
7. Chile 374 7. Pakistan 1,041
8. Italy 217 8. Venezuela 1,028
9. Switzerland 205 9. Bangladesh 878
10. Spain 188 10. China 803
TOP TEN 12,614 TOP TEN 13,869
OTHERS 2,332 OTHERS 12,186
TOTAL 14,946 TOTAL 26,055
* Includes all claims (Port of Entry and Inland)

Source: Citizenship and Immigration Canada as compiled by JRS-
Canada.
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Next in the analysis is legal assistance. Legal assistance for
refugees is clearly a necessity created by the very complexity of
the Canadian refugee system which Samuel Bernan & Caroline
Mcchesney describe in their book Refugee Determination
Proceedings (1995): “Canada’s system is probably the most
extensive in the world in terms of the legislative framework and
the procedures of operation of the Immigration and Refugee
Board.” Owing to this complexity of the system, the cuts to legal
assistance for refugees is not in accordance with the principle of
fundamental justice according to Section 7 of the Canadian
Charter of Rights and Freedoms and the Canadian Bill of Rights
(Section 7 provides that: “Everyone has the right to life, liberty
and security of the person and the right not to be deprived there-
of except in accordance with the principles of fundamental jus-
tice.”) In the present decade, the cuts to legal assistance are basi-
cally of two types:

a) changes in the universality of legal coverage for refugees
via: 1) the total suppression of legal assistance for refugees
(the most radical form); 2) reduction of refugee claimants
who receive legal assistance on the basis of a pre-judicial
analysis on the merits of each case.

b) cuts which affect the quality of legal assistance received by
refugee claimants.

The provinces which do not provide any kind of legal assis-
tance to refugees at any time in the refugee process are New
Brunswick, Nova Scotia, Prince Edward Island and Saskatchewan.
With respect to the second form (reduction in the number of
refugees receiving legal assistance), we can mention the following
provinces: 1) Alberta, which provides legal assistance in the form
of a loan, (only to those refugees which have been accepted by the
IRB); 2) Ontario, which only provides legal assistance to cases

considered to have sufficient merit in both levels, before the IRB
and in the case of appeals; 3) Newfoundland which provides Staff
Lawyers to all refugee cases before the IRB, but not necessarily for
the appeals, which are decided on the basis of an analysis of the
merit of each case.

In Ontario, another way of reducing the number of refugee
claimants who receive legal assistance results from the fact that
the legal aid application process has also come to include a finan-
cial evaluation of the refugee claimant’s family members. By
determining whether they are capable of paying the lawyer of
their relative making a refugee claim, government can avoid
issuing the corresponding legal certificate.

With respect to cuts affecting the quality of legal assistance,
we can start by talking about Quebec and Manitoba. Lawyers
from these two provinces complain of being victims of low tar-
iffs which reduces the time, and indirectly, the quality in prepa-
ration for refugee cases. Ontario (among other reductions in fees
for lawyers), has introduced a reduction in the number of hours
(from 26 to 15) which lawyers are authorized to use in the prepa-
ration of refugee cases. In British Columbia, lawyers are subject
to withholding 12% of their annual amount of legal fees for pro-
cessing refugee cases. This withheld amount is partially or total-
ly repaid to the lawyers at the end of each year depending upon

the financial state of the province’s legal assistance plan.

As one can clearly see, every province in Canada imposes at
least one of the previously mentioned forms of cuts. Again in
these areas Ontario has brought about the most recent and major
cuts affecting refugees.

Enally, a note on health care for refugees (which has been
defined as one of the most basic necessities for them in estab-
lishing themselves in Canada). This element is explained by a
well-known scholar in this field: “...the violation of human rights
has adverse effect on health. The harm done by torture is obvi-
ous, but other harms are less apparent. Contrary to what some
think, the pain of arbitrary imprisonment does not end at the pris-
oner’s release.” (Jonathan Mann, Economic and Social Rights
and the Rights to Health, An Interdisciplinary Discussion Held at
Harvard Law School in September, 1993, Session II, P. 18).

Cuts in the area of health experienced by refugees are basi-
cally in two forms:

a) The cancellation of medical coverage of refugees under the
provincial health plans, and transferring them to the federal
health program (the federal health program for refugees has
become reduced to the concept of “medical attention only in
cases of emergency.”). This stretching of the concept affects
all refugees in Canada, except those who live in the
provinces of Saskatchewan and Quebec. This is the case
with Ontario which has brought about this transfer in the
last year.

b) General cuts which affect refugees as they do other citizens
in provinces. This is the case with Saskatchewan and
Quebec.

It is clear that discussion on this theme, even after all of these
reflections, has not concluded. We need to keep thinking and talk-
ing about it. This article is the first attempt to analyze this prob-
lem, and as such, is a contribution to the necessary discussion of
the same. So far the following can be concluded:

a) Refugees are among the poorest and most underprivileged in
Canada, and are ironically subsidizing the Canadian fiscal
crisis by means of: 1) direct and indirect cuts to social assis-
tance; 2) through the palpable and growing reduction in ben-
efits and services of all types for the underprivileged; 3)
through the creation of taxes and fees (Head Tax and
Landing Fee) which bring about the direct receipt of money
on behalf of the state, coming from the refugees and/or their
socio-political network.

b) That with this politic cuts, the Canadian state each day gets
further away from the fulfillment of its international respon-
sibilities and commitments towards refugees making an
attempt to harmonize with policies and practices of other
countries whose standards have always been below those
accepted in Canadian society.

Francisco Rico is a refugee rights activist in Toronto work-
ing with Refugee Law Office and the Canadian Council for
Refugees

REFUGEE UPDATE




9661 ‘YIWWNS

[
{ Suroopy soo8njor B SAeIs

9ys 10 9y 18y} AJUO JOU MOYS O] ABY PMOM juBWIE[O 993njau
oy yomym ur ‘yoeoxdde saneredwod e pajescoape preog d98njoy
U} 18 MIIA JATIOLIISAI AU} JO SIOPIOY Ayl ‘S223NJAI UONIUSAUOD)
se a[qeunyop Sutoq uoTEMIIS JeM [IAID B UL SUSZNID [[e Jo Aifiq
-1550d [BOTI2I00Y) Y} POUOISIAU A[IBI[O UOISIONP Tel AIYM
‘uUONIUIJap Y Ul PAJEIS SUOSEII A JO SUO UO Paseq
uonnoasiad JO JSU B JO JUNODOE UO SUZDIO [[B AQ USAD IO ‘paje
-100sse st o4 yorym yim dnois e £q ‘Jposwry jueorjdde oy £q 319)
1ey) Inq ‘Tem IAID ) JO 20uanbasuod e se suaznid [k Aq A[eu
-TWLIOSIPUT 3[3J T8y} 10U ST 3[3) Jed] oyl papiaoxd wred e o1 9>
-£1SqO Ue 10U ST ANQUNOD UJAIS B U Jem [IAID JO uonenis e (§)
PIoY pue ‘so1pms 398nJoy 10J 2anud)) S ANSIOATUN)
YI0X Jo AemeyleH JIOsS9Joid O1 1G9p S} padpojmouoe
1Mod Y} ‘osed jey uf
*UOTIBUTULINOP 993NJa1
ur ueiqes Jjo UuOISIdOP
[eaddy jo uno) [eIdpaqg
[eurwas oyl jo Aoewnd
oyl ystqelse-ar saurEpmH
s, uoszadirey) AL
‘sueow JAY10
Aq uonnsasiad Jo uorsudNxd
ue SB U0ds oq UBd Iem [IAID
‘soseo Auew uj “dnoid eroos
remnonted moy 10 uormdo /SR
reontjod noy ‘uorBr[ar 1oy
‘K1Io1Uyld J0 9dBI Iyl JO
asneooq Aqresny1oads poyoene
oq 01 A[9YI] 2I0W AIB SUOM)
-BNJIS JEM [IAID UL SUBIJIALD
ey ozmugodar sourdpmngd
9yl (dnoid [eros renonred
e ur diyszoquiow 1o ‘vorurdo
reontod ‘Aneuoneu ‘uorgal
‘95e1 JO asnedoq uonnsosiod
JO IeQJ Popunoj-[[om B daey
juBWIE[d 9yl S0 ‘-dwes
QY Surewas 1593 Ay} ‘uonemis
Jem [IAID B SI QI9y1 JOUIdYM
Jo ssorpreSax jeyl 1oej
oyy oziseydwo souropmng
s.uosrodmey) oyy -uonnd
-os10d JOo 1B9) popunoj-from
B SBY JUBWIED ) JIPOYM
0} se uonsanb 2y I9pISUOD
[0S 1SOUI JOYBUI-UOISIIOP oY}
e Kes 01 uo s208 jooqpuey
YL ‘soo8njor uonudAuUO)
9q 01 paropIsuod A[ew
-IOU,, 10U AIe SUONEeMIS Jem

JooqpueH JYOHNI 4L
« OUAISIXA JO INO
paurjopay,, Suraq sse8njas se

NILAVW DOV Ad

SANTTAAIND
AVM TIAD

01 POLISJAI ISTWOU0IT YL 1By Jo snewoidwAs sem 1] 1 paruop
1om uonood Jo FuIAISIP JSOUW JIOM OYM ISOY] USYO AUSYM
uoTIEMIS SNO[EWOUR 9y} 0) pay uoneddioyur yoney sIy|, “uone|
-ndod a3 Jo 1591 oy woxy uonnoasiad JuazePIP J0 1NLAT 1PN
pinom £ay) MOYS O} SuonemIs Jem [IAD woly saafnjos Sutrmbax
1591 9AROLOSAI dIow B pasodwr 9Aey OyMm ISOY) pue ‘ueiqres
ur uors1op [eaddy jJo UNOD [e1pa oYl WIM IDUBPICOE Ul
993ny21 uonNULAUOY) JO uoniuyap oy Sunaidiur useq dAey Oym
‘Kiuofewr 2yl udIMIOq Uq Sty preog Yl I8 UOISIAID YL
‘Korjod ,Anunod pmy ayes, pasodun Arerorpnf
-1senb jo uos e Suraq Jone oy ‘epeue)) 01 Aem J1ayy uo y3nonp

“passed £oy1 soLnunod ur wmiAse wirepd O} po[rej oym SjuewIR[O

01 smeis oo8njar Suisnjox pue [oeis] 01 03 pnoys Koy yey
SIseq 91 U0 SMIf O} Smes
998nja1 Suifuop popnpoul
ARy prog oy I spuon
Suiqmisiq ‘suonenyis
Tem TIADD Surdep sae8njor
Jo omsst 2yl 01 payrur]
u99q 10U sey Aouspud) S
*aurSewn ued duO uonIulyIp
o jo uwonejaidioyur aan
-omsar jsow oy Surkjdde
_ uo UAq SWRS Kjuourw
~al v preog oyl unpim aoeid

- Sunyey st 9[33nns ewrtul
ue je s1so88ns ‘roaomoy
‘Popoou  orom  sauropIng
yons jeyl 1oej OyL ‘uon
-rurjop 998nja1 UONUIAUOY)
a1 jo  uonejardiour
[e1aqI[ B 01 JUSUNIWWOD
S} powIjuod-ar sey preoy
908nyoy uonesSrwuiy oyl
‘(. ’uBD MOX J1 - YUON pue
159M 0D),, ‘9661 ‘€1 Arenuef
QStwouody oYL = 99%)
‘Sunoa8rey renprapur saoad
01 soo8njor Suimnbor £q
Jo syuafe gyeis-uou £q uon
-noosiad  Surajoaur swirepd
208nyo1  Suneurunp  £q
sroqunu jrwy] o3 uikn ore
somnunod ueadomyg uoym
awm e 1y suonemis Jem
TIALD UT UONNJ3s19g SuLrea]
SIUBIEqQUIOD-UON UBI[IAL),,
papnud suonemis Iep 11D
Suroopy soo8njox jo uwon
-enis oY) SuLOA0d
SOUI[OPING PaAseo[dl
preoq 208njoy
pue  uonesSrwury
AP ‘9661 Yo U

owely] siybiy uewnH jo Aseunoo :uogeasnj|||




might be persecuted, but that her or his group would suffer
greater or different treatment from the rest of the population.

The guidelines favour a non-comparative approach. They set
out a *framework of analysis” which emphasizes the issue of
whether the person is a Convention refugee, regardless of the fact
of the civil war situation:

1. Does the harm feared constitute persecution?

2. Is the feared harm a result of the targeting of the claimant or
her group for one of the reasons in the definition?

3. Is the claim well-founded? (and particularly important in
civil war situations, is there an established authority capable
of providing adequate protection?)

4. Is there an internal flight alternative in some part of the
country?

In determining whether the harm feared constitutes persecu-
tion, the guidelines encourage board members to look at interna-
tional instruments as a starting point. One example given is the
Geneva Convention Relative to the Protection of Civilian
Persons in Time of War.

The guidelines also caution against taking a superficial view
as to whether the harm feared is linked to the Convention. While
those fleeing indiscriminate shelling or who fear being caught in
the cross-fire are not considered Convention refugees, the guide-
lines stress that since “civil wars are often waged for reasons

__ related to a Convention ground, caution should be exercised
P before determining that there is not a linkage to a ground.” Some

court and Board decisions have recognized that the context in
which the shelling or bombing occurs can be instructive in deter-
mining whether the harm feared is for a Convention reason. In
Rajathurai , the Federal Court had held that bombing by the Sri
Lankan armed forces of civilian areas primarily inhabited by
Tamils could be persecution where there was evidence that little
was done to allow the civilians to escape the area before the
bombing. In many decisions, the Refugee Division had recog-

nized that the deliberate bombing of fleeing Isaq civilians in
Somalia was evidence of persecution. In other situations, the
Board seems somewhat resistant to go beyond the surface and to
look at the intent of the actions. For instance, in the Somali civil
war, the government forces used landmines for genocidal pur-
poses in northern Somalia, mining watering places and hiding
landmines in homes so that returning Isags were killed and
maimed even after the agent of persecution, Siad Barre, had
withdrawn from the scene. In this regard, the guidelines could
prove helpful. The Chairperson’s guidelines emphasize the need
to look at the intention of the agent of persecution, while warn-
ing that the intention may be “inferred from the effect that the
actions of the agent of persecution have on the claimant or her
group.” The restrictive approach sometimes sought to punish
refugees for the sins of other members of their group. The guide-
lines stress that refugees are not to be refused protection merely
because other members of the group to which they belong might
be seen as being as bad as any other. The fact that members of
the claimant’s group are inflicting serious harm on others, as is
often the case in civil war situations, does not disqualify a per-
son from consideration as a Convention refugee. There is no
principle of collective guilt as a bar to refugee status.

Interestingly, the guidelines may prove to be more influen-
tial at the Federal Court Trial Division in shaking some of the
deference so often shown to Refugee Division decisions than at
the Board itself. At the Board, the hardcore holders of the restric-
tive view are unlikely to change their views. But for those Board
members who had merely been swayed by the superficial attrac-
tiveness of the hardcore view, the clear and persuasive arguments
in the guidelines should prove influential in leading them to
focus on the question of whether the claimant has a well-found-
ed fear of persecution for a Convention reason, rather than
whether the claimant would suffer greater or different persecu-
tion from anyone else in the country from which they have fled.

Jack Martin is a refugee lawyer and the Director of Refugee
Law Office in Toronto.

REFUGEE DETERMINATION SYSTEM IN 1995

Total Atlantic Quebec Ontario Prairies B.C.
1. Port of Entry 14,946 76 6,590 7,469 89 714
2. Inland: Out of Status 7,065 91 2,166 3,684 128 996
3. Inland: In Status 4,044 21 3,224 651 89 59
A. SYSTEM INTAKE 26,055 188 11,980 11,804 306 1,769
SIO (Senior Immigration officer) Decisions
1. Eligibility ) 25,486 179 12,396 11,094 277 1,540
2. Not Eligible 110 0 34 53 4 19
B. TOTAL DECISIONS 25,596 179 12,430 11,147 281 1,559
C. CASES AWAITING ELIGIBILITY 2,165 9 611 1,299 56 270

DECISION/INQUIRY ‘

D. ESTIMATED DELAY MONTHS** 11 0.9 0.7 13 2 3

* Based on current month’s productivity Source: Citizenship and Immigration Canada, as abridged by Jesuit Refugee Service-Canada.
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other words, believing that you are not racist has nothing to
do with the presence of racism. You can be racist while deny-
ing your own racist values or failing to acknowledge their
presence in society. The presence of racism is measured by
extemal factors or behaviours such as, workplace demo-
graphics (who is where and for how long), statements (slurs
and inappropriate jokes), housing demographics (who lives
where and who decides), who gets to decide which values
and laws we will live by (who are our decision-makers).

2 Does the study tend to reinforce existing power relation-

ships?
Reports which tend to reinforce existing relationships signal
that “all is well with the world” should raise a presumptive
question in the mind of the reader. This can present an oppor-
tunity to revise your own position and take in new informa-
tion which may change your perception’. It can also mean
that more questions need to be asked. Who prepared the
study? What working definitions did they use? Have they
gone beyond their terms of reference? Has the media cover-
age been selective? What do a cross-section of informed
commentators from different perspectives have to say? This
approach is equally important for studies of reports that
appear to support your point of view. Validation is important
but it can also be dangerous. When we rely upon opinion
rather than information for social pollcy making, we bulld
on quicksand.

3. Was the method used the most accurate way of getting the
information? In our quest for certainty we measure and sur-
vey as if these processes yield better results. Purpose is
everything. If we wanted to know about the possible conta-
mination of food by environmental metals would we conduct
a series of taste tests with the general population? Would it
be conclusive if the majority of participants detected nothing
in their food? Of course not. Surveys to identify racist atti-
tudes which are then arbitrarily extrapolated to conclude that
there are no racist practices are like the above test. They do
not substitute for the work of a qualified technician in a
properly equipped lab or for laboratory tests on individuals
who have ingested the poisoned food.

4 We should be cautious about relying upon anecdotal or expe-
riential information as the single or principal basis for devel-
oping or rejecting a social policy initiative.

It has been a struggle to legitimize the lived-realities of those
who are non-status quo. Our opinions and experiences are impor-
tant. However, the social policy changes we advocate are based
on facts. People of colour are the majority of people in the world.

REFUGEE CLAIMS IN CANADA 1990-1995

The economic devastation of colonization which has contributed 1990 36,735
to our presence in many Western countries as immigrants and 1991 32,347
refugees is also a fact. The challenge is to get everyone to accept 1992 37,748
the same reality. This is accomplished by simultaneously chal- 1993 PAREN
lenging the inaccuracies of these studies and recommending alter- 1994 22,041
natives which would move us towards greater social equality. 1995 25817

Joanne St. Lewis is an assistant law professor at the Source: Citizenship and Immigration
University of Ottawa.
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taken place, only the conclusions reached will be disclosed.
Who proposed the research plan, or who first said more investi-
gations are necessary will never be known to the claimant. Nor
will the tone of voice, the facial expressions or the give-and-take
be known. Worse, the RCO retains the right to make submis-
sions at the conclusion of the evidence at the hearing. Will those
submissions contain a subtext referring the member back to pri-
vate discussions between the RCO and the Board member?

RCOs will also be participating with members at “Team
Meetings” There is still a prohibition about discussing conclu-
sions to be reached in particular cases, but again the Board is
making an artificial distinction. If there are a number-of cases
with similar issues, the comments of the RCOs on legal conclu-
sions or with respect to country conditions in general could
unduly influence Board members on specific cases.

The Board believes that fairness concerns are met if there is
disclosure of the fact that the communications took place and of
the conclusions that were reached at the end of the communica-
tions. These conclusions include any directive given by the board
member to the RCO, and any issues, documentary evidence or
legal principles identified as being particularly relevant.

Given the concerns that led to the development of the
instructions, this disclosure is exceptionally minimal. There is
nothing to indicate at whose initiative these issues were raised
and then decided. This is not an insignificant concern given that
the RCOs continue to be in the hearing room in the new model,
continue to cross-examine the claimant in most cases, and con-
tinue to make submissions with respect to the evidence and the
legal issues. How can it be said that a submission made by the
RCO at the conclusion of the case which refers back to some-
thing the RCO said in private to the Board member in the inves-
tigative stage does not give rise to a reasonable apprehension of
bias. ‘ ’ :

The instructions require the Board member to notify the
claimant or counsel if there is any breach of the instructions.
However, the problem is that even if the instructions are fol-
lowed to the letter, a cloud of suspicion may hang over the pro-
ceedings merely because the claimant will never know what
transpired between the Board member and the RCO outside of
the hearing room. '

The other set of instructions are labelled, “Instructions for
the Acquisition and Disclosure of Information for Proceedings
in the Refugee Division.” Information is divided into General
Information, Minister’s Information, and Specific Information.
Minister’s Information is information acquired by the
Department of Citizenship and Immigration with respect to indi-
vidual claimants, supposedly in fulfilling their responsibilities
under the Immigration Act. Key aspects include Port-of-Entry
notes, documents seized from the claimant by immigration offi-
cers and copies of visa applications made abroad. General
Information is information which can be acquired without iden-

| ' tifying the claimant. Where acquiring information could result

. Eo 3 57 15

in revealing the identity of a claimant outside the Board, it is
referred to as Specific information. It is the acquisition of spe-
cific information which could involve investigations of the

claimant in the country where he or she fears persecution.

The general principle is that specific information will only
be acquired where the Board member ’is satisfied that acquisi-
tion of this information will not result in a serious possibility that
the life, liberty or security of the claimant or any other person
would be endangered.” Acquisition of this information is to be
under the control of the Board member. RCOs are not allowed to
carry out claimant-specific investigations unless they have
approval of the Board member.

Before authorizing research involving ’specific informa-
tion”, the Board member must be satisfied that the information
is needed to resolve an issue central to the case, it is likely the
information can be acquired, there is no serious possibility that
the life, liberty or security of the claimant or any other person
would be endangered, the methodology complies with the
Privacy Act , and the investigation will not unreasonably delay
the proceedings.

The acquisition of specific information is not meant to be
routine. The UNHCR Handbook, recognizing the difficulty
inherent in gathering proof in refugee claims, stresses the impor-
tance of assessing the applicant’s evidence, and the Federal
Court of Canada has affirmed the principle that sworn evidence
is presumed to be true. In determining that specific evidence
may be required before the hearing even commences, the Board
member may be prejudging the credibility of the claimant.
Similarly, in making a determination that such investigation will
not result in a serious possibility that the claimant or any other
person will not be endangered, the Board member may in fact be
making a decision on the credibility of the claimant before the
hearing. Decisions authorizing the acquisition of specific infor-
mation may give rise to arguments that the Board members have
pre-judged the case, and it is hoped that such authorization will
only be given in rare circumstances. A way to have avoided this
problem would have been to have created a structure where, in
the very rare cases where this information is necessary, an appli-
cation could be made to someone other than the member who is
hearing the case - perhaps to the co-ordinating member, or some
other member designated to look after these issues.

Before this information is sought, the RCO is to prepare an
Acquisition of Information Form, setting out the description of
the information required, the purpose, source and methodology
to be used in acquiring the information, and the estimated cost of
getting the information. The form is then sent to the claimant or
the claimant’s counsel, and the recipient has 10 days to file either
written submissions or a request for a pre-hearing conference.
The Board member then has to decide whether to authorize the
investigation. The Board member can ask that the research pro-
posal be modified.

There are serious dangers for unrepresented claimants. An
unrepresented claimant may not understand the form, or may not
be able to articulate the danger to himself or to his family which
could be caused by contacting people in his country concerning
his claim. Yet, if the Board member does not receive any sub-

CONTINUED ON PAGE 14.
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s many of you know, the
Coalition, a small volun-
teer group centred in
Toronto, made a com-
mitment in May 24,
1993, to twenty three refugee claimants
from Africa and Asia (some with fami-
lies). We had selected and documented
their cases as outstanding examples of
how the IRB and the whole system of
appeals and review sometimes improp-
erly rejected sound refugee claims. We
said to them publicly, “we will not aban-
don you.”

We have now reached a critical
stage.

Shortly before the 1993 federal
election, ready to answer in court for
possible “civil initiative”, we had chal-
lenged the Canadian Immigration
Commission to review their cases, and
had also begun negotiating with the Tory
Prime Minister for such review.

In August the Minister of Security
and Immigration met with us, accompa-
nied by his political assistant and senior
Immigration staff; after discussion he
directed Immigration staff to meet again
with us and his assistant to review each
case. In September Brian Davis,
Director General Case Management
(Immigration), met with the Minister’s
assistant and us for two days, reviewed

each case, and in case after case assured us that certain vital doc-
uments which we had sent were not in the case files. Brian Davis
then solemnly reconfirmed each previous negative decision.

UPDATE
- ON

SANCTUARY
PROMISE

BY DON HEAP

Then the Minister’s assistant undertook
to review the cases for the Minister. The
Commission sent her only fourteen files.
However, a week after the Tories lost, Brian
Davis sent us a letter saying that the Minister
wished to assist those fourteen casgs by
Landing them on humanitarian and compas-
sionate grounds in accordance with the statu-
tory requirements.

After thirty-one months of struggle by
these refugees, their families, and volunteers
with the sanctuary, only three of these four-
teen applicants have been Landed; the
remaining eleven are still in Canada but not
landed, living in limbo, denied normal rights
to work permits and public assistance.

Therefore, after consulting lawyers
competent in immigration and constitutional
law, the Sanctuary Coalition is giving seri-
ous consideration to the possibility of legal
action on behalf of specific cases of persons
whose refugee claims were rejected on what
appear to be improper grounds. We are draw-
ing up an outline of chief flaws in Canada’s
refugee determination system, the remedies
we seek, the exemplary cases of our appli-
cants, and the likely sources of further evi-
dence of unacceptable conduct of the
Canadian Immigration Commission.

We wish to consult widely with others
who serve refugees, for the building of a
broadly shared and supported strategy. We
invite you to take part in this action.

Don Heap is an Anglican priest and a member of the
Southern Ontario Sanctuary Coalition. Don worked as NDP
immigration critic for 12 years.

HIGHLIGHTS

FROM THE CCR RESOLUTIONS

rom May 29 to June 1, 1996, the Canadian Council for
Refugees (CCR) met in Winnipeg. The conference cul-
minated in the traditional way with a General Meeting
at which 19 resolutions were presented for discussion

and adoption. It is through the resolutions that the membership
| sets the policy direction for the organization. The resolutions
give some indication of current concerns, although some critical
issues may not be covered by resolution if the CCR position is

BY JANET DENCH

adopted.

already clear (for example the Head Tax continues to be high on

the agenda, but our opposition is already well-established).
What follows are some of the highlights from the resolutions

CITIZENSHIP RIGHTS. Shortly before the conference,
the Minister of Citizenship and Immigration was reported to be
considering amending the Citizenship Act so that children in
Canada to parents without permanent status (including refugee
claimants) would no longer automatically be Canadian citizens.

CONTINUED ON PAGE 15.
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The CCR responded by adopting a resolution urging the govern-
ment to preserve citizenship rights of all children born in
Canada.

SETTLEMENT RENEWAL. Organizations serving
refugees and immigrants have for many months been caught up
in the federal government process of Settlement Renewal, which
will radically change the way in which settlement services are
funded. At he conference it was announced that the preferred
partner for administering the funds would be the provinces.
Because there is a danger that the quality of settlement services
may suffer in the transfer, however it happens, a resolution was
adopted dealing with national standards (so that refugees and
immigrants can be assured the same level of service in every part
of the country).

TURKEY. The CCR has in the past protested about the
treatment of asylum seckers in Turkey. However, as rather often
happens, our protest did not result in the problem being solved.
Things have in fact gotten worse, with Iranian and Iraqi refugees
being arrested and forcibly removed, even though they have been
recognized by the UNHCR and accepted for resettlement in other
countries. In order to encourage the Canadian government to
exert strong pressure on the Turkish government, another resolu-
tion was adopted.

NON-RECOVERABLE LOANS. This is, for once, a
good news story. The CCR has long pressed for grants to cover
transportation costs for Women at Risk cases, in order to avoid
these women arriving in Canada with a heavy debt burden, and
even worse, being refused a loan and thus prevented from com-
ing to Canada. The government has now found some money to
allow such grants to be made. “Non-recoverable loans” sounds
like nonsense, but it is a term invented by the government
because the word “grant” may not (for technical reasons) pass
their lips. The CCR resolution says that we want the money to go
to Women at Risk cases as first priority, but also to other special
needs refugees.

STOWAWAYS. While the CCR was meeting, the media

was reporting on the story of the Maersk Dubai, a ship whose offi-
cers allegedly threw overboard three stowaways. It is impossible
that the murders were committed in order to avoid the fines of
$7,000 that Canada charges ships for each stowaway brought into gma
the country. Through a resolution, the CCR called for a full pub—.
lic inquiry into the possible murder and the possible links to the
carriers sanctions. The government is also urged to stop imposing
the fines when individuals have a refugee claim.

CUTS IN SERVICES TO REFUGEE CLAIMANTS
IN QUEBEC. Each part of the country seems to take its turn at
undergoing an anti-refugee outburst, and Quebec’s moment came
while many of its advocates were gathered in Winnipeg. A solu-
tion was adopted to respond to the wave of anti-refugee media and
the announcement that a wide range of services (legal aid, health,
welfare) offered claimants were aboul to be cut.

IDENTITY DOCUMENTS. The resolution taking the
prize for length was the one on identity documents which required
a whole page to set out the problem. The CCR welcomes the news
that the Minister intends to resolve the problem of accepted
refugees without ID who cannot be Landed. It is not clear howev-
er whether the solution is going to work for everyone affected.
And proving identity is also a significant problem for many peo-
ple trying to be reunited with their family overseas. A new prob-
lem may also be created if the Minister goes ahead with the idea
of questioning the credibility of claimants who arrive without
identity documents (the resolution roundly opposes this).

REMOVALS. The CCR has long been concerned about
how Immigration decides whether it is safe to deport refi
refugee claimants, This time, a resolution adopted focusing on the
shadowy *“Advisory Committee on Country Conditions for
Removals” (which seems to declare countries safe without any
reference to widely available reports condemning their human
rights abuses. The resolution also highlighted deportations to
Somalia and Iran and called for their suspension.

Janet Dench is the Working Group Coordinator at the
Canadian Council for Refugees.
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