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olitary confinement, little heat, little legat assis-

[ance, loneliness, confusion and desperation. This

is not a description of the situation at the Kingston

Penitentiary. Rather, this is the reality for detainees

at the Celebrity Inn Canada Immigration
Holding Cenre. Over the last year up to

one hundred and fifty people at a time
were detained at the Celebrity Inn facili-
ty, which was built to accommodate only

eighty detainees. Some of these people

were detained for as long as sixteen

months. On December 17 ,1995, Michael

Akhimen died of diabetic keto acidosis

while in solitary confinement at the

Celebrity Inn.

Michael Ahkimen was a 39 year old

refugee claimant from Nigeria. He was

married and had five children. He was a

member of ttre Anglican Church and pos-

sessed a masters degree in Criminology
from the University of Benin. In Nigeria

Michael worked for the Department of
Defense and the Department of
Agriculture. In 1995 Michael was

lnvolved in protests against the dictatorship in Nigeria and was

-- 
^r2--- in the struggle for democracy. Michael was arrested,.- alltrttta(J\/LT Y \,,

detained, tnrtured and interrogated for eight months. The where-

abouts of Michael's immediate family are unknown.

Michael fled to Canada in October L995. He was appre-

hended while trying to cross into the United States on a freight
-train. He was trying to reach the U.S to make a refugee claim.

When he was caught he made a refugee

claim in Canada. h[r. Akhimen remained

in detention because immigration offi-
cers believed that he would not report

for his refugee hearing.

h{r. Akhimen withdrew his refugee

claim in desperation on November 30,

1995. He wrote the following note of
explanation to immigration officials:

"...f can no longer stay in detention

when I have committed no crime and

my family back home can not be locat-

ed. I would prefer to suffer and die in
Nigeria for a reason than wasting away

here far from my wife and kids. I need to
go back home to find my family. I will
take my chances with the security

forces. I want to be removed from

Canada immediately please. I need to

sign the necessary papers please."

In early December he began to complain of health problems

including bluned vision, continuous nausea, dizziness, joint
pains and lack of energy and appetite. On December 13th,

COhITINUED ON PAGE 2.
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The Coalition has asked that a full, independent inquiry be

held into the death of Michael Akhimen and the policies and

procedures at the holding centre. This inqurry should address the

t{ollowing concerns: healft conditions, lack of fresh air and

I*ercise, the exorbitant bonds ttrat detainees are required to post

for release, arbitrary and unfair disciplinary procedures, the

detention of refugees at prison facilities and the poisoned atmos-

phere of racism that pervades detention centres.

Immediate attention should be paid to the terrible condition

of children in detention who are the most vulnerable and voice-
less group in detention. Canada came before the UN Committee
on the Rights of the Child in Geneva on lvlay 24 and 26, 1995

for its fint evaluation. During the process of evaluation, the

Commiree raised serious concerns about the issue of children in
immigration detention. Since then, ttrere has been little attention

to this ongoing problem. Children in detention continue to suf-

fer from constant bouts of flu and colds, and spend months with-
out educational stimulation and without the opportunity !o play.

The Coalition is also demanding that an independent body,

consisting of human righs groups and recogniznd representa-

tives of immigrant and refugee communities, should be formally
provided with the accessibility and authority to have an ongoing

role in the monitoring of the detention cenFe. Detainees should

have access to this body to make complaints with respect to con-

ditions and reasons for detention.
Finally, we recommend that anti-racism haining be given to

all personnel who work with detainees at immigration holding

centres and that compensation be made to the family of Michael

Akhimen.
Tanya Suvendrini Lena is a member of the Coalition for

f ustice for Michael Al*imen and a Communiry Legal Worker at

Parkdale Communiry Legal Services (PCLS). She prepared this

article with assistance from Komal Mohindra, a law student at

PCLS. For more information about the Coalition, call Tanya at
531-2411 .

Excerpts from Roberta L. Farkhas-Huezo's presentation at the Fall conference of the Canadian Conference for
Refugees on Nov. 22, 1996.

THE 
'ITUATIONIN UN ITED sTATE5

f we are going to adhere to the medical analogy made

in the title of this workshop (that is, Asylum
Internationally: Current State of Health), I am sorry to

have to report that, in the United States, the patient is in critical
condition.

This has been a banner year in the LJ.S. for anti-immigrant
and anti-refugee sentiment and legislation. In April, an Anti-
Terrorism Law was enacted that allows non-citizens accused of
terrorism to be deported based on "classified" evidence that they

never get to see. Then, in August, a sweeping welfare reform bill
was passed and signed into law. This bill, which affects all pub-

lic assistance recipieots, nevertheless hits non-citizens the hard-

est, as it bars the great majority of legal immigrants from most

public assistance programs. It should be noted that, under this

law, those who are accepted as refugees in the U.S. are exempt

for five years from most of ttre welfare restrictions placed on

ottrer legal immigrants. Refugee claimants, however, are entitled

to no welfare benefits at dl, as has always been the case in the

IJ.S.

One monttr after the welfare reform bill was passed, wo then

saw over a year of Congressional wrangling finally come to

af*ition in what is known as the "Illegal Immigration Reform
Vald Immigrant Responsibility Act of 1996". This law is a mas-

sive and exremely complex piece of legislation. It deals with
enforcement issues, enhanced border controls, and increased

penalties for smuggling the undocumented and for document

fraud. It deals with the issues of inspection, apprehension, deten-

tion and removal of non-citizens. It deals with employer sanc-

tions against those hiring the undocumented and with employ-
ment eligibility verification programs. I[ contains furt]rer restric-

tions on the use of public benefits by the undocumented, but
actually ameliorates some of the provisions of the recently
passed welfare reform bill. And on top of all that, it makes major

changes in the U.S. asylum system.

Following are ttrose provisions of the immigration reform

act that are most directly related to asylum seekers:

1. summary exclusion (referred to as "expedited removal" in
ttre act);

2. asylum application filing deadlines;

3. safe third country provisions; and

4. termination of asylum.
All four of these provisions take effect on April 1, 1997.

With these legislative changes in United Sates, and with negoti-

ation on the Canadian-U.S. Memorandum of Agreement (MOA)

apparently back on Eack, it is up to all Canadians to decide

whether or not they believe that ttre U.S. is a worthy MOApart-
ner for Canada.It is also up to all Canadians to act on that belief.

It will be necessary to use all means possible to convince the

Canadian government that the U.S. and Canadian asylum deter-

mination systems are no longer anywhere near companable.

LH
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credible fear of persecution, "the officer shall order the alien

removed from the United States without further hearing or
review."

t Under curenl IJ.S. practice, even after a full asylum inter-

![iew, Immigration and Naturalization Service (II{S) asylum offi-
cers are not authorized o deport aliens. They issue an "order to
show cause" for aliens whom they do not grant asylum and who

appear to be deportable. This system of referral places the alien
in deportation proceedings before an immigration judge, before

whom the alien has another opportunity to make an asylum
claim.

IIRIRA 96 would permit review by an immigration judge of
the asylum officer's negative decision only if the alien requests

it. It says that such review " shall be concluded as expeditiously
as possible, to the maximum extent practicable within 24 hours,

but in no case later than 7 days" after the asylum officer's order.

IIRIRA 96 creates a new legal standard for screening asylum
seekers: a credible fear of persecution. The credible fear standard

mqms that there is " a significant possibility...ttrat the alien could
establish eligibility for asylum" according to the well-founded
fear of persecution standard used under curent law for adjudi-

cating asylum claims. The law instructs asylum officers to take

into account the credibility of ttre alien and "other facts" known

to the officer in making the credible fear determination. The final
version of IIRIRA 96 rejected the more liberal interpretation of
"credible fear" that had been adopted by the U.S. Senate, which

had used a "manifestly unfounded" standard, the standard rec-,.].
led by UNHCR for use in accelerated asylum proce-Dmmen(

tttttr-\$g.vga

During the time when the determination of a credible fear of
pe$ecution is pending, IIRIRA 96 states that the alien must be

detained. Yet even after an asylum officer determines that an

alien does have a credible fear of persecution, the law says that

the alien " shall be detained for further consideration of the appli-

cation for asylum."
Anticipating ttrat ttris and other provisions of the new law

will result in vastly more INS detention, the measure also directs

the Attorney General and Secretary of Defense to establish one

or more pilot prograns to use closed military bases as INS deten-

tion centers.

IIRIRA 96 says ttrat aliens should be informed concerning

the asylum interview and that eligible aliens " may consult with
a person or persons of the alien's choosing prior to the inter-

view." It says ttrat such consultation shall be at no expense to the

government and shall not unreasonably delay the process.

The law insulates this and a number of other procedures

from judicial review. It says that such removal orders are not sub-
ject to further administrative appeal except for aliens who claim

under oath that they have alrready been lawfully admitted for per-

manent residence, admined as a refugee, or granted asylum.

,-.Furthermore, it says that no court shall have jurisdiction "to hear
D
Ulny claim attacking the validity of an order of removal" carried

out according to this procedure. These provisions came under

attack to no avail by opponents of the bill on the floor of

Congress.

Rep. Carrie Meek (D-Fla.) said, " The bill would prevent

the federal courts from reviewing many actions of ttre Lf.S.

Immigration and Naturalization Service [INSJ, thereby eliminat-
ing a great safeguard against abuse. Federal court orders have

often been the last resort in correcting INS decisions that violate

the law or the Constitution."
"Just think," said Rep. Jenold Nadler (D-N.Y.), "a federal

brueaucracy with no judicial responsibility. When did the

Republicans become such spirited advocates of unresrained big
government? No government should be allowed to act, much

less lock people up or send ttrem back to dictatorships, without
being subject to court review."

NEW BARRI ER5 TO AtYtulvt APPLIAA\NT9-
FI LI NG DEADII N E

The bill's restrictive measures on asylum are not limird fil
situations giving rise to summary removal. For the first time, the

U.S. government establishes a time limit on applying for asy-.

lum. The bill requires that asylum seekers file applications with-
in one year of arriving in ttre United States. An exception is

made if the applicant can demonstrate changed coun0ry condi-

tions or extraordinary conditions causing delay in filing.
The Senate version would have imposed the one-year filing

deadline only on what are called "defensive claims," those that

come after an alien has been apprehended and placed in depor-

tation or exclusion proceedings. The final version applied the

one-year deadline to " affirmative claims"as well, those filed by
persons voluntarily.

OTHER PROVI'ION'
IIRIRA 96 mandates increasing the number of asylum offi-

cers from their current number of 325 to at least 600 during FY
97, subject to Congress appropriating sufficient funding. It
allows the INS to charge fees for asylum applications, an idea

that refugee rights advocates had opposed, and the INS had

dropped, after the INS first suggested doing it in 1994. On the

other hand, IIRIRA 96 puts into statute a regulatory change

innoduced by the INS in 1995, saying that employment autho-

nzatton cannot be $anted to asylum applicants for the first 180

days after applying for asylum. It, also requires ttrat aliens who
knowingly make frivolous applications for asylum be perma-

nently ineligible for any immigration benefits.
The law greatly restricts the grounds for suspension of

deportation, an avenue of relief from deportation used on

humanitarian grounds to allow persons who have lived in the

United States for seven years to remain if ttrey are of gmd moral
character and would experience extreme hardship if returned.

Suspension of deportation has been suggested as a possible way

to resolve the cases of about 140,000 Salvadorans whose cases

have been backlogged as a result of a protracted class action suil
Perhaps intending to prevent that from happening, the new law

replaces 33 suspension of deportation" with "cancellation of

removol," and requires that it be limited only to persons contin-

CONTINUED ON PAGE 6.
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What will follow are excerpts from presentation made by David Matas at the Review Meeting of the

Organization for Security and Cooperation in Europe (OSCE), held inVienna from November 4 to 22,

t 1996.

,UDICIAL INDEPENDENCE AND FAIR TRIAT'
FOR NON-CITIZENs IN CANADA

BY DAVI D AAATAS

r. Chairrnan, the Canadian Helsinki Watch Group

wishes to address Canadian breaches of the princi-
ples of judicial independence and the right to a fair

trial in immigration and refugee proceedings. The United
Nations Basic Principles on the Independence of the Judiciary
provide that the judiciary shall have jurisdiction over all issues

of a judicial nature. These Basic Principles provide as well that

ribunals that do not use the duly established procedures or ttre
legal process shall not be created to displace the jurisdiction

belonging to judicial tribunals. Both these principles have been

violated by recent Canadian legisla-

tion which came into effect on July

10, 1995.

Before that legislation, any per-

manent resident or Convention
refugee ordered deported could appeal

to the Appeal Division of the
Immigration and Refugee Board, an

independent tribunal. At the hearing of
the appeol, the government would be

an adversary. After the new legisla-

tion, those appeals were cut off if the

person had been convicted of an

offence under any Act of Parliament

for which a term of imprisonment of
ten years or more might be imposed

and the Minister of Citizenship and

Immigration had determined the per-

son to be a public danger. The effec-

tive decision on rpmoval was shifted
from an independent tribunal on

appeal to the government through a

public danger determination.
Whether a person is a public danger is an issue of a judicial

nature and should be made by an independent tribunal.
Furttrermor€, once the determination is already being made by an

independent tribunal, that jurisdiction must not be transferred to
government. Taking a jurisdiction away from an independent tri-
bunal where the government is an adversary, and putting it into

the hands of the govemment is a direct attack on the indepen-

dence of that tribunal and a violation of international human

rights standards.

A second atack on the independence of the judiciary I wish

to mention is to be found in a bill now before Parliament. It is
fundamental to independence that a judge not sit at the pleasure

of the executive. Yet ttrat is exactly what the bill proposes for the

Chair of the Immigration and Refugee Board.

Any ribunal should decide on the basis of right and wrong,

on the basis of the facts presented !o it and the law argued before

it, not on the basis of what is politically popular and unpopular.

Once the position of the Chair is at pleasure of the government,

the Chair, and through the Chair, the whole Board becomes sub-
ject to political pressure, the pressure to do what is popular rather

than to do what is right" to decide

consistently with a view of the

case formed by the public
through the media rather than to

decide consistently with the view
of the case formed from the evi-

dence and arguments presented

before the tribunal.
For immigration and refugee

tribunals, the insulation from
political winds is particularly
crucial, because these tribunals,

by definition are dealing wittr

disenfranchised minorities.
Unless the immigration and

refugee tribunals are free to make

their decisions independently

from temporary swings in pubic

opinion, each occasional spurt of
public xenophobia is going to be

reflected in the decisions of the

tribunals.
The specific manner in which the right to a fair trial is vio-

lated in an immigration and refugee context, that I wish to draw
to ttre attention of ttris conference, is ttre rejection of equality
between the state and the individual in immigration ribunal pro-

ceedings. The International Covenant on Civil and Political
Rights, which Canada has signed and ratified, provides that all
persons shall be equal before the courts and tribunals. The

Minister of Citizenship and Immigration and any individual
seeking reopening of a previously decided case are decidedly not

equal before the Adjudication Division and the Refugee Division

CONTINUED ON PAGE IO.
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els). This should be compared with the total number of
62,000 people who are expected tn come under the family
classes (a mere 37Vo of ttre total 1997 immigrant levels and

a26Vo decrease from the 1996 levels).

This govemment is systematically failing to meet its

target in family sponsorship. While an average of 88,000

people were targeted to come under the family class in
1995,81,000 persons arrived under this category. And out

of the level set at 81,850 for family class arrivals for 1996,

an average of 61,700 people are now projected to actually

come (from L995, 1996 and 1997 Annual Immigration
Plans). The Minister has attributed this downward trend to

the "modification of the definition of family in our regula-

tions in 1992, and the somewhat tough economic times"
(ibid, P. 4). This explicitly speaks to Immigration's restric-

tive ap,proach to family reunification and the Liberal gov-

ernment's willingness to sacrifice Canadian humanitarian

and compassionate traditions for the economic expediency

of the marketplace. Compounding this are the unpre-

dictable delays in filing sponsorships due to an assessment

of insufficient financial resources, unexpected refusals by
Canadian visa officials, and other barriers including identi-

ty documents, ilre imposition of the exorbitant fees for pro-

cessing, and ttre travelling costs.

Under the L997 immigration levels refugees continue

to constinrrc only L4Vo of the total. This is obviously inad-

equate in ttre face of the increasing need for the protection

of refugees and their resettlement in Canada.

Mm. Robillard is boasting that "immigrant investors

injected $606 million in investment capital into our coun-

try last year" (ibid., p. 3). The quality of these investments is

probably not of interest to Mm. Robillard. I{as she forgotten the

fact ttrat business professionals and entrepreneurs do not necosT

sarily invest ttreir "skills and entrepreneurial strength'n [o creAtn,

jobs? In the epoch of globalization, free trade and the neo-liber-

al agenda, it is doubtful that these so-called business profession-

als, panicky of the fluctuations of small business ventures, are

much concerned about investing their money in labour-intensive

productive activities. Without an alternative approach to the big

corporate agenda and in the absence of an effective system of
monitodng, this category of immigrants can hardly make a sig-

nificant contribution to raising the standard of living in our soci-

ety.

In a nutshell, the 1997 Immigration Plan is a tangible exam-

ple of the Liberal government's excessively pro-business immi-
gration philosophy. The Minister is thrilled that "the number of
economic immigrants exceeded our expectations" tttis year. She

does not intend to impose "a quota" on business class and is

determined not to "close the door on immigrants if we happen to

hit the top level" (Ibid., P. 2). She is, however, extending this

generosity at ttre cost of refugees and family reunification.
In the words of an eminent trade unionist (Ken Luckhardt,

"Workers and Refugeos", Refugee Update, No. 27, FaIl 1995)

"while refugees are forced to wait interminably for their fate to

be determined by faceless bureaucrats, the would-be "entrepre-

neurial immigrants" are encouraged with every scheme imagin-

able to quickly come and invest."
Ezat Mossaltarujad N the fesuit Centre's Refugee Rights

Coordinator and Coordinator of the fesuit Refugee Sembe-

Canada.

IMAAIG RATION PIAN AN D PERFOR,VIANCE

CATE3ORIES

Economic (Skilled Worker)

Economic (Business)

Family (Spouses and Children)
Family (Parents & Grandparents)

Ottrer (Caregivers, H & C, etc.)

TOTAL IMMIGRANT CATEGORIES
Refugees (Gov. Assisted)
Refugees (Privately Sponsored)

Refugees ([.anded in Canada)

Refugees (Dependants Abroad)
TOTAL REFUGEE CATEGORIES
TOTAL IMMIGRANT AND REFUGEE

Source: CIC, Staying the Coursq 1997 Immigration Plan" tabled on Nov. 29, 1996, PP. 3-6.

1996
ARRIVALS
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sor a refugee they do so with ttre intention ttrat ttre refugee will
live in their community. Budgets are put togettrer, and personal

resources are organized for their community. When a refugee

chooses to live elsewhere, the carefully drafted budget no longer

applies. It, may in fact be impossible for the community to sup-

port a refugee family in another location. The government has

argued that while it is hoped that refugees will settle in the com-

munity of the sponsor, the agreement is to support the refugee

(and family) wherever they may choose to live in Canada.

Ultimately, the agreement has been drafted to read that the

"Cittzenship and Immigration where possible will facilitate trans-

ferring sponsorship responsibility from one constituent group to

another, or on an exceptional basis to Citizenship and

Immigration Canada." This can only happen after the

Sponsorship Agreement Holder has made all reasonable efforts to

make alternate arrangements for the refugee.

Reservations have been expressed that this language is too

vague to be helpful, and decisions are ultimately left to regional

or local CIC Managers who may not appreciate what entails "rea-

sonable efforts" on the part of the sponsoring group. This issue,

and many others, is further clarified in the sponsorship guide-

lines, a separate document which provides an interpretation of the

sponsorship agreement. While the guidelines will provide guid-

ance on the operating principles of the agfeement, they are not a
pafi of the agreement and may be changed, altered or added to, as

appropriate over time.
The question of sponsorship breakdown begs the question as

tn what extent the two parties to the agreement are capable of
entering into the agreement in the spirit of partnership. The sec-

ond principle of the Agreement is that "the parties enter into the

Agreement in a splrit of mutual cooperation and respect, ffid
agree to work cooperatively to facilitate the integfation of pri-

valely sponsored refugees."

There may be reasons for private sponsors to be somewhat

cynical about working in partnerships with the Federal govern-

ment. Tlansportation loans were suddenly made unavailable to

some refugees when the previous agreement stipulated that the

government of Canada would be responsible for the issuing of all
of ttrese loans. The Right of Ianding Fee was intloduced in the

middle of discussions of the Sponsorship Agreement and has had

a negative impact on the ability, and willingness of private spon-

sors to assist refugees, as they find more and more requests for
financial assistance coming from refugees in Canada who are try-
ing to reunite with ttreir families. The parffrership is by no means

on equal footing. fui NGO partnership wittt the federal govern-

ment has been likened tlr that of chickens with Colonel Saunders.

NGO's will enter into agrcements with the Federal Government

with a fair amount of repidadon, and will seek as many assur-

ances as possible. The experience of betrayal however, is one

which is far too common, and will overshadow NGO working
relationships with government. While agreements such as this

are entered into with an understanding of respect and coopera-

tion, government is a bureaucracy, and unfortunately at times

the bureaucr acy can supersede some of the best intentions of
the people who work within it.

The exercise of reaching a final Sponsorship Agreement

was truly an exercise in partnership. If the Agreement can be

implemented with the same spirit of cooperation which accom-

panied its drafting, NGO's have every reason to be hopeful that

they are not going to be the next lunch for Colonel Saunders.

The private sponsorship of refugees remains a program to

which the current government is strongly committed. While
there may be imperfections in the new sponsorship agreement

from an NGO perspective, it is for the time-being the best

agreement which can be expected. Both government and

NGO's have everything to gain by continuing to work cooper-

atively in order to make private sponsorship work into the 21st

Century.
Gloria Nafziger fs the co-chair of Government-Nco

Committee on Private Sponsorship. She fs working as the

R efu S e e C o o rdinat o r at M e nno ni t e C e nr al C onvnit t e e -C anada

and is also the Chair of Inter-Church Committee for Refugees.

efugee advocates have

recently begun hearing the

unfortunate news that the

Canadian and American govemments have

resumed action on the Canadian-IJ.S.

Memorandum of Agreement (MOA). The

MOA, an "asylum responsibility-sharing"

agreement being negotiated between the

two countries, was put on hold last spring,

pending the outcome of immigration
reform legislation in the LJ.S. Congress.

Now that Congress has finished its legisla-

tive work, activity on the MOA has recom-

menced.

To be sure, the Canadians and

American governments seem to be putting

different qpins of firis renewal of activity

tv\OAuPDATE
BY ROBERTA L.

FARKAS-H UEZO
surounding the MOA. The Canadians

report that negotiations on the MOA have

not formally recommenced, that the

Canadian government merely wishes to dis-

cuss the new IJ.S. immigration legislation

with its American counterpart. Canadian

officials polnt out that they would need

authority from Immigration Minister, Mm.

Robillard, to recommence negotiations, and

such authority has not yet been granted.

Indications from American officials, how-

ever, appear to paint the renewal of MOA
discussions in a much more active light.

One thing is clear: the MOA is back on

ttre table. Meetings between the Canadian

and Lf.S. delegations have been scheduled

for early December in Washington, D.C.,

and both parties have been in contact with

the UNHCR with regard to the MOA.
Refugee advocates on both sides of the bor-

der will have to watch these developments

very closely, working diligently to con-

vince their respective governments and the

UNHCR that the MOA is counterproduc-

tive to the interests of refugee protection in
North America.

Roberta Farlcas-Huezo is the Refugee

Services Coordinator at Vive, Inc., a

refugee advocacy and service organiza-

tion in Buffalo, New York.
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tition between majority Hutus and minority Tutsis.

Accommodation is another major impediment to repatria-

tion. Upon ttreir return to Rwanda from over 30 years in Uganda,

Tutsis occupied houses left by fleeing Hutus. Although the gov-

ernment has officially committed itself to return houses to their

previous owners upon their repatriation, the handover is not so

easy given ttre acute shortage of housing.

Refugees are also afraid of repatriating due to the lack of a
functioning judicial system in Rwanda, and ttre on-going viola-

tions of human rights by the Rwandan government and the

Rwandan Patriotic Front (RPF). I heard complaints about the fre-

quency of arbitrary arrests, imprisonments wittrout trial, disap-

pearances and assassinations in Rwandan society. I was told that

people who protest against government excesses are accused of
genocide and thrown in jails. There are repors about the mas-

sacres of civilians by RPF in Zunan border arffts suspected of
cooperation with anti-government rebels.

Following the establishment of ttre new regime in Rwanda,

the U.N. Security Council established an International Criminal

Tiibunal for Rwanda to bring the leaders of the 1994 genocide to

trial. This court, which is located in Arusha,Tanzania, is inactive

due to ttre lack of human and financial resources.

The Rwandan government is responsible for the trial of ordi-

nary people who participated in the genocide. At present, there

are between 74,000 to 80,000 people accused of genocide lan-

guishing in Rwandan jails wittrout enjoying the minimum stan-

dard of humane treatment and legal protection. According to offi-
cial figures, the ma;rimum capacity of all jails in Rwanda is only

12250. Prisons are like small ant holes, wittrout sufficient space

for the prisoners to even sit on the ground. Prisoners are suffer-

ing from various infectious diseases, especially gangrene.

Instead of proceeding with trials, the government has kept

the prisoners indefinitely under these horrible conditions. The

reason is the collapse of the Rwandan judicial system as a result

of the L994 genocide. At present, there are only 36 judges , 14

prosecutors, and 26 police officers in the whole count4/. There is

an urgent need for international assistance to rebuild the

Rwandan judicial system.

An external factor which makes the current peace and sta-

bility in Rwanda vulnerable is the ongoing infiltrations of the

forces of interahamwe from Zabe. They continue with their

crime of genocide by massacring families whom they consider

witness to the genocide of L994. The president of Zure, h[r.

Mobutu, is lenient towards ttrese forces. He has permitted them

to continue with ttreir military Eaining and use of radio broad-

casts designed to provoke Hutus against Tutsis.

Rwanda, once again, is in the centre of media attention as a

result of a humanitarian tragedy which is being played out in

Zateand Rwanda. The government of Canada has announced its

intention to lead an international military force to protect human-

itarian relief operations for refugees in eastern Zure. This leaves

Canada with a heavy responsibility of leading the international

community to address the root causes of refugee exodus as well

as the need for the safe repatriation of the hundreds of thousands

of remaining refugees who are now living under tremendous

risk.
In ttre context of massive refugee repatriation from Goma in

Zake, Canada and her allies have put the military mission on

hold. However, as Lieutenant-General ldaurice Baril has recent-

ly mentioned "there is still a need for an humanitarian response."

Moreover, there are an estimated 6m,000 refugees, mosdy weak

and vulnerable, at the south of Lake Kivu in the Bukavu region

of EasternZatre whom the international relief organizations have

been prevented from rqtching.
Canada, in my opinion, should continue its initiatives to play

a pioneering role in the international fora and focus on concrete

and pro-active steps to bring an end to ttre refugee crisis in the

central African region.

Following are some recommendations for the Canadian gov-

ernment based on my educational and fact-finding fip fo

Rwanda:

l. To support a safe and voluntary repatriation of the remain-

ing Rwandan refugees in Zatre,Tanzania and Burundi under

close supervision of NGOs and international bodies such as

UNHCR andUNCHR.
2. To exercise influence and push for firm and coordinated

international action to create a favourable atmosphere for

repatriation by:

a) Helping the Rwandan government and international

NGOs in Rwanda to continue wittr community economic

development projects to uphold repatriated refugees by

providing financial and technical assistance;

b) diminishing fear of refugees to repatriate by urging the

government of Rwanda to end human righs violations;

c) cooperate with foreign donors in order to provide logisti-

cal and financial assistance to rebuild the Rwandan judi-

cial system;

d) influence the Rwandan government, to quickly begin tri-

als.

3. To extend financial, logistical and moral support to the

United Nations International Criminal Tribunal for Rwanda

based in Arusha, Thnzaniaand influence the govemments of
Zare,Tatuania, Kenya, Cameroon, and Burundi to cooper-

ate with this Tribunal to ensure that criminals are brought tll
justice.

4. To activate the United Nations to work towards the ratifica-

tion of a comprehensive treaty on Crimes against Humanity

and review the 1948 (J.N. Convention on the Prevention and

Punishment of the Crime of Genocide.

5. To support a concerted action to force the government of
zure to stop permitting the former Rwandan government's

militia and the forces of interahamwe, responsible for the

1994 genocide, from using Zairran territory for military
operations against Rwanda.

In spite of all its shortcomitrgs, the present government in
Rwanda has shown willingness to go beyond tribal affiliation
and work towards a durable peaceful solution in this counEry.

These genuine efforts should be supported so as to avoid anoth-

er act of genocide the spectre of which is today haunting

Rwanda, Burundi and even Zaire.
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BILI C.49 RAI'E' NEW CONCERN'
FOR REFU CEES

BY RAOUL BOULAKIA

ill C49 went to
first reading at

the House of
Commons on June 14, 1996.

Its provisions affecting
refugees are buried in a mas-

sive omnibus bill making
changes to a variety of feder-

al boards. The pretence for
this omnibus bill is the need

to reduce expenditures on all
the federal government's Ei-
bunals. The bill includes pro-

visions, such as ttrose affect-

ing the Refugee Board,

which will have a more sub-

^stantive 
impact ttran simply

-vsavmg money.

A change is being made

to the way the Board's chair-
person is hired. Currently the

chairperson is appointed to
hold office ':during good

behaviour", and can only be

dismissed "for cause" during

his/her contract. Under the new bill, the chairperson will be "des-

ignated" from current members. In practice the chairperson

would be picked by the Minister of Immigration from current

Board members, and could be removed at any time wittrout

cause, and be replaced by another Board member. This compro-

mises the independence of the Board. Whenever there is politi-

cal or bureaucratic pressure to change Board policy, the Minister

can replace a curent chairperson with anyone more willing to
carry out the Minister's intentions.

It is fundamental to ttre Board's integrity that it remain a
quasi- judicial institution with an arm's length relationship to the

Ministry of Citizenship and Immigration. Refugee determination

involves making decisions about human rights abuses in coun-

tries Canada may be trading with, dtrd requires members to be

politically impartial. It also requires members to be impartial,

regardless of media coverage porEaying minorities as invading

Canada
The Minister of Immigration is, first and foremost, a politi-

cian responding to the flux of political opinion. Sergio Marchi

described Canada as a
country that could be

invaded by millions of
refugees ftom around the

world, in a clear attempt

trr curry favour with the

xenophobic. Lucienne

Robillard has openly stat-

ed that she will not

increase immigrant levels

because there is a "social"
backlash against immi-
grants. Both ministers

refused to give permanent

residence status to Somali

refugees, because they

see it as popular not t0
accommodate refugees.

Our ministers are far from

being above the political
fray or wiser than the

norrn. They have promot-

ed the lowest level of
thought, pandering to
xenophobia and racism

when it suis them. V/e cannot expect them to keep a hands-off

approach to the Board. The Board, like a court of law, must be

left with a measure of independence to remain an institution with

integrity. Once it becomes a target for ttre whim of elected offi-
cials, it will lose its ability to follow the law wittrout fear.

Another change being made, appilently in response to the

Schelew case is that Board members will no longer be able to

demand a public hearing before a Federal Court judge if they are

subject to a complaint about their conducl Now the Minister of
Immigration can either decide on such compliaints henelf, or
refer the matter to a judge who can hold a confidential inqury
without being bound by any "technical rules of evidence". In
Michael Schelew's coso, that would have permiued the Minister
to fire him based on the second-hand information collected by
Nurjehan ldawani's office, without any of the members who
were supposedly quoted in it being questioned in a hearing. The

definition of what constitutes grounds for dismissal is also vague.

It includes "misconduct", failing in "the proper execution" of the

CONTINUED ON PAGE 16.
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member's "offiCe", or being "placed, by conduct or otherwise, in

a position that is incompatible with the due execution of that

office." I find it hard to imagine how to defend oneself against

a charge of "being placed" without having done anyttring that

could be called "conduct" n'in 
a position" fhat is merely "incom-

patible" with your office. These terms are so vague that the abil-
ity of members to be confident they will enjoy independence

during their term of office is threatened.

Essentially this change means that it will be far easier for
the Minisury to get rid of members, and it will also be possible

to make legal orders barring the media and the public from

knowing the truth about any hearings into such cases.

These changes have nothing to do with saving money. They

are irrelevant to making the Board more efficient. They are

changes solely designed to tamper with the Board's indepen-

dence.

Bill C49 also reduces the number of Board members hear-

ing refugee claims from two to one member.Unfortunately the

media has responded to this change as a mere cost-saving mea-

sure, wittrout recognizing how it can affect the integrity of the

refugee determination process. The Toronto Star editorialized
that judges hear cases alone, so why can't Board members?

Board members are appointed by a process which has so far

remained inherently political. Patronage appointments continue

to be made, and Board members complain ttrat the Ministry's
decisions on re-appointments are so arbitrary that there is no

sense that competent work is being recognized. It is in this con-

text, not the context we have at provincial courts, where judicial

committees choose well-qualified judges, that one-member pan-

els will exist.
Not alt Members possess the same level of expertise with

respect to legal issues, nor share common perspectives on

human rights issues. At present, this reality is tempered by the

Board's ability to pair complementary members. In the future,

both the hearing experience and the quality of decisions will
vary considerably depending on which member hears the claim.

The Ministry may be hoping to reduce acceptances by

going to one- member panels. The only other experience of|
going from larger [o smaller panels in the refugee law context is -
at the Federal Court. The government transferred refugee judi-

cial reviews from the three- member panels at the Federal Court

of Appeal to the one-member panels at the Trial Division.

Decision-making became less consistent and the rate at which

leave is granted dropped dramatically.

The comparison between the Refugee Board and ordinary

courts of law completely breaks down when we recognize that

there is no right of appeal from a Board decision. The Federal

Court grants leave as a matter of discretion, and culrently grants

leave in only l07o of cases. Consequently, members are bound

to follow the law more due to the dictates of their conscience

than by an imminent threat of litigation. Only members who

both understand the law and sincerely care about their vocation

wilt follow it consistently once they are lhe sole decision-maker

at every hearing.
There are alternatives to cutting the number of members in

a hearing to save on cost. Increasing the use of expedited or

"accelerated" cases where claimants have the option of getting a

faster hearing before one member would allow the Ministry to
reduce the number of members while ensuring that claimants

retain the right to a two-member panel.

Wift bill C-49, the government is getting away with m*-^-.
ing substantial changes that attack the integrity of Board deci!
sion-making as though these were merely cosmetic, cost-saving

changes. These changes affect not only refugees, but also ought

to be an issue to anyone who is concerned with justice and fair-

ness within the Canadian refugee-determination system.

Raoul Boulakia is a lawyer in Toronto practising refugee

and humnn rights law.
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