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1. Introduction
In the recent past, the Office of the United Nations High Commissioner
for Refugees (UNHCR) has experienced novel situations which have
challenged its very mandate. Responding to needs for protection and
assistance generated by mass displacement on an unprecedented scale
has pushed the agency's scope to new limits. At the same time, UNHCR
has expanded its roles to deal with emerging crises ofdisplacement where
States that are signatories to international refugee law and human rights
instruments have failed to meet their obligations. The situation is becoming
legally more complex and incomplete, as displaced persons no longer fit
the traditional definitions of a refugee. As refugee resettlement numbers
in receiving countries like Canada and the US decline, we suggest
that particular patterns of 'ordering disorder' have emerged. I Increasing
reliance on multilateral agencies such as UNHCR to deal with
humanitarian crises by individual States has been obselVed. The UNHCR
itself says that the organization 'has been transformed from a rerugee
organization into a more broadly-based humanitarian agency.'2 The
agency's focus has broadened to meet the exigencies of current political
crises, yet the bases and parameters for such change are not clearly
defined:
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The world's most powerful States and the United Nations itselfhave been placed
in a considerable dilemma by the rash of internal conflicts and humanitarian
emergencies since the demise of the bipolar State system. While the old rules of
the game have evidently changed, the international community has found it
extremely difficult to articulate a coherent set of principles and practices which
are geared to contemporary circumstances.'

In the absence of a coherent set of principles and practices for current
crises of displacement, this paper explores some of the ad Iwc strategies
employed to assist refugees, as the UNHCR adjusts to its expanded role.
The reason why UNHCR is facing new challenges is, of course, linked
to developments in the international arena, where internal stnlggles and
civil wars become increasingly common. Many such situations give rise
to large movements of people; two main groups of displaced can be
identified: internally displaced persons and primafacie refugees. Here, we
examine some of the measures employed to 'order disorder' in the case
of mass displacement. In particular, we are concerned with the use and
arguable abuse of prima facie refugee status as a tool in managing large
movements of displaced persons who cross international borders. Having
both worked in Kenya with refugees, we focus on this case specifically.

The restricted mobility and entitlements of prima facie refugees are
discussed in the context of the camps as 'temporary' solutions. One
objective is to reiterate and analyse a question already posed by UNHCR,
'(h)ow temporary is temporary?'+ The agency knows that 'these strategies
(accommodating refugees in isolated camps, barring them from
employment, etc.) are likely to prove politically unacceptable ifmaintained
over an extended period of time.' The question we then pose is, 'when
does such the short-term solution ofplacing primafacie refugees in a camp
cease to be acceptable?' At what point do civil and political, economic,
social, and cultural rights outweigh the privileges of safety against forced
repatriation? While we do not offer a conclusive answer, these questions
are crucial for refugee administrators, policy-makers, governments, and
scholars to address. The current trend towards containing prima facie
refugees, in countries like Kenya, will otherwise deepen.

Mter some introductory remarks relevant to refugees in the current
context, a sketch of the situation for refugees in Kenya is presented. The
Kenyan Government's acceptance of forced migrants from neighbouring
countries over the past five years is qualified by its policy of isolating
these primaf~ refugees in remote desert camps where their mobility
and access to employment are restricted. Following the sketch of refugees
in Kenya, we focus on prima facie status itself. By tracing the histolJ' of

, Ibid., 115.
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prima facU status in Africa, we illustrate that the original intent and
meaning has changed significandy since its inception. As civil conflicts
continue in the Horn of Africa, some war~tom communities remain
unsafe for refugee return. And yet, there are few permanent solutions
practically available to refugees in camps. They have little choice but to
endure the temporary arrangement of the camps, where they are
dependent on the support of the international donor community, or to
find refuge and livelihood elsewhere.

Moving between the Kenyan situation, in particular, and the evolving
meaning ofprimafacie status more generally, we reiterate and pose further
directions for practical change and further research in the final part of
the paper.

2. Refugees in Kenya
Of the 27.4 million refugees and other persons of concern counted at the
end of 1995, 11.8 million lived in Mrica alone.5 The generous flow of
humanitarian capital into Mrica in the form ofpeacekeeping and refugee
relief to support temporary solutions (that is, protection and assistance in
camps) and to effect, at least in theory, more permanent solutions is
impressive. The number of permanent solutions found for refugees and
displaced persons who cannot return home remains, however,
unimpressively few. 6

Kenya is in the unenviable position of sharing borders with no fewer
than five other nations, all of which - with perhaps the exception of
Tanzania - have generated sufficient internal conflict to produce asylum
seekers in Kenya. During the peak ofrefugee displacement in 1992, there
were some 420,000 refugees in Kenya.7 Most refugees came as a result
of internal disturbances and ethnic conflicts in neighbouring Somalia,
Ethiopia, and Sudan.

The largest flow of refugees into Kenya has come from Somalia. In
1992, several hundred thousand refugees from Somalia began pouring
over the border into Kenya's Northeast Province as civil conflict in
Southern Somalia intensified. Widespread famine and the collapse of the
Somalian State exacerbated this situation in which an estimated 500,000
Somali citizens died. Well over a million Somalians were internally
displaced and some 600,000 fled the country, many of them seeking
asylum in nearby Kenya and Ethiopia. While they were not warmly

5 UNHCR, 1995, above note I.
6 For further illustration and discussion of the decline in refugee resettlement opportunitics. sec
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CamPS. Kenya·. Ph.D. Dissenation, Dept. of (hography. University of British Columbia, Sept.
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7 US Committee for Refugees, HWfd Refii#e~ 1996, (Washington D.e., 1996).



welcomed in Kenya, the Government was obliged to accept them, partly
because of its commitment in international law to the 1951 Convention
and the 1967 Protocol relating to the Status of Refugees as well as the
GAD Convention, and partly because it needed the continued support
ofdonor countries - many ofwhich had suspended foreign aid to Kenya
at that time. While donor countries awaited a satisfactory outcome of
the country's first multi-party elections before reconsidering their aid
commitment to Kenya, President Daniel Arap Moi grudgingly allowed
Somali refugees into Kenya on the condition that they reside in border
camps. Continued capital flows of development aid from Europe and
North America to Kenya were conditional upon a proven commitment
to democratic process and upon the country's acceptance of Somalis in
need of humanitarian assistance, some of which would no doubt benefit
Kenya. In 1992 and 1993, UNHCR spent USS40 million to establish
refugee camps and border sites in Kenya. Today, Somali refugees still
represent by far the majority of refugees in the country. While many do
not live in camps, those who do reside in ITo, Dagahaley, and Hagadera,
near the town of Dadaab (see Figure 1).

After the fall of Ethiopian President Mengistu in May 1991, Kenya
received students, military, and civilian refugees. Fighting in the Sidamo
region ofEthiopia in 1992 created famine conditions in Southern Ethiopia
and generated an influx of refugees to Northern Kenya early that year.
While Kenya hosted more than 40,000 Ethiopian refugees in 1992, the
number remaining in 1996 was just 5,000. The UNHCR closed its
primary camp for Ethiopians, Walda, in 1993; most now stay in Ifo camp
near the Kenyan-Somalian border.

In Sudan, conflict between government troops of the National Islamic
Front (NIF) and the South's Sudanese People's Liberation Army (SPLA)
and its offshoots continues after almost thirteen years. In 1996, some 4
million people were internally displaced within Sudan and 465,000 people
were refugees in neighbouring countries.8 The vast majority of Sudanese
refugees are living in Uganda, but some 40,000 have primafacie status in
the Kenyan camps of Kakuma and Ira.

2.1 UNHCR's Cross-Border Operation
Less than a week after President Moi won the Kenyan election in
December 1992, he announced that refugees would be sent back to
Somalia immediately. Having expressed this sentiment earlier, in August
1992, he now had the diplomatic and political power to withdraw some
of his support for Somali refugees in the country. Meanwhile, at the
request of the UN Secretary-General, UNHCR initiated the Cross Border
Operation (CHQ) inside Somalia in order to stem the flow of refugees

8 US Committee for Re~~~~ 1996, above note 7.
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from Somalia to Kenya and to entice those refugees already in Kenya
to come home. Without President Moi's support, UNHCR could not
assist and protect refugees within Kenya on the same scale within Kenya
and so sustained efforts to fund CHQ ensued. The idea was to invest in
community rehabilitation in Southern Somalia so to encourage refugee
repatriation to Somalia, and thus resolve the problem. UNHCR
headquarters in Geneva established the Special Emergency Fund for the
Horn ofMrica (SEFHA) and began a major fund-raising effort in Geneva
among donor countries to finance the Cross Border initiative. To cover
the anticipated costs of repatriation, US$5.5 million was requested.
UNHCR appealed for another USS13 million for CHQ.

The Cross-Border Operation was significant in that it created a
'preventive zone' to dissuade further asylum seeking on the part of
Somalians and to persuade Somali refugees in Kenyan camps to return
home.9 Such measures have been used in other conflict zones where UN
protected areas, safe havens, and humanitarian corridors have been
designated as safe spaces for internally displaced persons (IDPs). We are
thinking here of the 'safe havens' created for Iraqi Kurds, the 'zones of
tranquillity' established for returning Mghan refugees, the 'open relief
centres' set up for would-be Sri Lankan refugees, and not-so-safe havens
of Srebrenica and Zepa in Bosnia and Herzegovina during the summer
of 1995. 10 While the idea ofcreating safe havens is not new in international
humanitarian law, preventive zones and safe areas are arguably part of
a new genre ofpost-Cold War humanitarian operations which emphasize
assistance and protection of IDPs within conflict zones. It This shift also
signals new meanings of 'temporary' and ofprima facie refugee status for
those who are not internally displaced.

Returning to Somalia, UNHCR established four outposts in Southern

~ While there was no fonnal security comJX>nent to the CBO, it would not have taken place
without the presence of US/UN peacekeepers in the area.

10 Bill Frelick, 'Preventing Refugee Flows: Protection or PeriJ' in US Committee for Refugees,
HWId &.fUgr;e~ 1993 (Washington, D.C., 1993).

11 As far ;u the legality of the protection of the internally displaced goes, for UNHCR to become
involved there are a number of prerequisites: that there is a request from the Secretary-General, the
General Assembly, or another competent organ of the UN, thal the host country has requested
UNHCR's intervention, and that the UNHCR itself is willing to become involved A similar
framework to the one dealt with in this paper h;u been advocated on behalf of the intemally
di!placed by Dr Francis Dens. Special Representative of the Secretary.ceneral on Internally
Displaced Persons: 'It must be expected that the definition of "intema1Jy displaced person" will be
used in a variety of contexts to assign rights and responsibilities to individuals and authorities. Since
action taken in the context of law must be comprehended and pursued with due regard to its
implications for the assignment of rights and responsibilities, and, in the case of internally displaced
pencIlS, to specific functions of the international community in protecting them, the definitions
should maintain a degree of flexibility and allow for prima flUU recognition of a dec1aratory nature.
Enumeration or causes should be indicative rather than exhaustive. At the same time, a definition
should achieve a sufficient degree of precision in confonnity with the principle that subjecta of the
law must know how to behave both in tenns of rights and duties (emphasis added).' See repon on
Internally Displaced Persons: UN doe. E/CN.4/1995/SO para. 124.



---------------------------------------------------

Somalia as pan of the Cross Border Operation. The distance between
the Kenya-Somalia border and the outposts, located a few hundred
kilometres inland along the Juba River, circumscribed the 'preventive
zone. ' Considerable sums of money were invested to orchestrate the
preventive zone. More than twenty NGOs were hired by UNHCR as
partners in the CBO initiative, which included 'quick impact projects'
(QIPs) to rehabilitate local towns and villages. These projects, which
aimed to help communities resume a normal life after the devastation of
war had a funding ceiling of US$50,OOO per project, though most
amounted to far less than this. In 1993, a total of 320 QIPs were recorded
as part of Cross Border Operations. 12

By June 1993 some 30,000 Somali refugees had returned home to
Somalia from Kenya - 12,000 of these with the help of UNHCR. 13 The
285,000 Somali refugees remaining in the camps at that time were
considered potential retumees until peacekeeping operations in Somalia
went seriously awry.

As civil war continued to ravage large parts of Somalia in 1992,
observers outside the country watched the politically-induced famine take
its toll on much of the civilian population and declared Somalia a country
in anarchy, unable to rule its own affairs. This thinking gave rise to UN
Security Council resolution 794 which authorized a Unified Task Force
(UNITAF) comprised of thousands of peacekeeping troops to enter
Somalia to ensure the delivery of relief supplies. 'Operation Restore
Hope', as the mission was called, was the first peacekeeping operation
which intervened in a sovereign member State when that State did not
present a military threat to its neighbours. 14 Reports that more journalists
than soldiers took part in the amphibious landing of US Marines just
before Christmas 1992 speak to the popularity of the Somalian cause
and international awareness of the humanitarian tragedy it represented.
Operation Restore Hope was an experiment in post-Cold War
humanitarian intervention on a global scale.

The US Marines were replaced by a UN peacekeeping force ­
UNOSOM IT - in May 1993. The UNOSOM II operation cost
sponsoring governments US$I.5 billion during its first year of operation.
On the non-military side of humanitarian intervention, UN agencies
proposed a 10-month budget for relief and rehabilitation in 1993, to the

12 Netherlands Development Corporation, 'Hwnanitarian Aid to Somalia, Evaluation Report
1994', Den Haag, 1994.

" UNHCR, The SII1k oftkI World} &fu#es: The~ ofProItaum, (Toronto, Penguin, 1993).
14 Samud Makinda, SetJirrg Pasa FrrJm CJuzos: HII1tU11tiJarUm InJmJenJimz in SomaUa (Boulder/London,

Lynne Rienner Publishers, 1993). However, a threat to international peace and security is still a
prerequisite for action under Chapter VII of the UN Charter, and identified in resolution: '[e]ndorses
the reeonunendation by the Sccretaty-General in his letter of 29 November 1992 (5/24868) that
action under Chapter VII of the Charter of the United Nations should be taken in order to establish
a secure envirorunent for humanitarian relief operations in Somalia as soon as possible.'



tune of USS166 million. More than fifty international NGOs, funded
principally by the UN, operated in Somalia during that year. However,
in June 1993 the popularity of Somalia as the destination for millions of
dollars in humanitarian assistance began to decline. The ambush and
murder of fourteen Pakistani UN peacekeepers was considered retaliation
by faction leader, Mohammed Farah Aideed, for a UNOSOM IT weapons
sweep in the Mogadishu neighbourhood he controlled. A UNOSOM
II air attack in Mogadishu was launched to bring Aideed to justice.
Unfortunately it also targeted a number of Somali civilians who were
killed, an event which severely damaged the reputation of UNOSOM IT
in Somalia as a humanitarian peacekeeping force. The death of eighteen
American soldiers later in 1993 adversely affected the popularity of the
Somali cause abroad. Tune magazine ran a photograph of one dead
American soldier being paraded around the streets ofMogadishu by anti­
UN Somalian protesters. Before long, funding for humanitarian projects
in Somalia began to decline dramatically, and in March 1995 UNOSOM
IT withdrew from Somalia altogether.

The point of recounting this short history of the Somalian crisis is to
illustrate the rise and fall of its popularity with international donors.
Billions of dollars were spent on peacekeeping and relief, as well as
rehabilitation activities, to address the consequences of civil war in that
country, illustrating the critical link between political will and effective
humanitarian response. The demise of Somalia's popularity has made it
increasingly difficult to raise funds for on-going international humanitarian
activities in that country. In Kenya, however, the needs of refugees in
camps - Somali, Sudanese, and Ethiopian - are perceived, in
comparison, as less politically problematic. Funds have continued to flow
to UNHCR's Branch Office in Nairobi for 'care and maintenance'
functions in the camps. At the end of 1995, the majority of Somali
refugees were housed in three camps - ITo, Hagadera, and Dagahaley
- near the Kenyan-Somalian border. Somali camps that were established
in 1992 remain a temporary solution in 1997.

Foodstuffi are distributed every fifteen days in the camps: wheat flour,
dried kidney beans, and sometimes a small portion of oil and sugar
constitute the usual rations. Informal markets exist in each of the camps
to trade conunodities, including tea, cigarettes, spices, cloth, and other
household items for those who can afford to buy them. International
NGOs provide social, health, and other basic community services. Primary
schools in Ifo, Hagadera, and Dagahaley provide elementary education
to both refugees and) unofficially, to some of the local population. In a
back-handed and perhaps ironic way, the refugee camps in Kenya's
Northeastern Province have stimulated economic and social development
in the fonn ofjobs and the increased availability ofcommodities, primary
education, and medical services which are offered in the camps.



By the end of 1996, over half of the refugees that came in 1991 had
either repatriated or resettled in a third country. Nonetheless, there are
some 190,000 refugees remaining in Kenya, many of whom see no
prospects of return to their countries of origin in the near future.

3. Prima Facie Status in Kenya
This paper illustrates that the prima facie regime as it has developed over
the past few decades for the purpose ofprotecting refugees in countries, like
Kenya, is legally insufficient and sorely lacking in terms of humanitarian
standards of practice. We define this regime broadly as determination of
eligibility based on first impressions, or in the absence of evidence to the
contrary. Some refugees in Kenyan camps have endured living conditions
that do not meet the minimum standards set by international refugee law
and the International Bill of Human Rights for over five years. 15 Meeting
standards set by these instruments is the issue at hand.

Kenya became a party to the 1951 Convention relating to the Status
of Refugees in 1966 and the 1967 Protocol in 1981. The country is also
a party to the 1969 DAU Convention Governing the Specific Aspects of
Refugee Problems in Africa, which the Kenyan Government ratified in
1992. In Kenya the issue is not the lack of applicable refugee law on an
international level. Rather, it is the deficiency in the implementation of
the international treaties mentioned above on a domestic level.

There is no national legislation concerning asylum seekers and status
determination of refugees in Kenya. A bill was introduced in the Kenyan
parliament several times during the 19908, but was found too controversial
and far-reaching to be accepted by the Government. However, the
absence of legislation has not previously prevented Kenya from taking
action with respect to asylum seekers. An Eligibility Panel existed to
process asylum claims, but it ceased to function when larger numbers of
asylum seekers began arriving in 1991. Asylum seekers from Ethiopia,
Somalia and Sudan were considered for refugee status on a group basis,
whereas other nationalities were left pending as asylum seekers without
any legal status being granted to them. All groups, except for individuals
accepted under the Convention prior to 1991 as having Convention or
'full' refugee status, are expected to remain in the refugee camps.

In 1992 UNHCR set up procedures for detennining refugee status
under its mandate in Kenya. This procedure is the only one in place at
present, although the Kenyan Government continues to consider the
adoption of legislation which would establish a procedure for the

15 The International Bill of Human Rights comprises the ]948 UnivenaJ Declaration on Human
Righu (UDHR48) and the two 1966 Covenants: the Covenant on Civil and Political Rights
(lCCPR66), and the Covenant on Economic, SociaJ and Cultural Rights (lCESCR66). Kenya
acceded to the Covenants in 1912.



determination of refugee status in Kenya. 16 Currently, the refugee groups
determined on a prima facie basis in Kenya are Somalis and Southern
Sudanese who arrive direcdy from their country of origin to Kenya. 17

Other African asylum seekers may also be considered on the basis of
article 1.2 of the 1969 GAU Convention, which provides that '[t]he term
refugee shall also apply to every person who, owing to external aggression,
occupation, foreign domination or events seriously disturbing public order
in either part or the whole of his country of origin or nationality', but
then only on the basis of an individual detennination.

3.1 Origin and intent ofprima facie determination

Prima facie determination is generally applied in situations of mass
movements where individual detennination is impractical. In the early
days of the 1951 Convention the use of the High Commissioners 'good
offices' made it possible to assist refugees in situations similar to that in
Kenya. Although the 1951 Convention was drawn up to cover individual
claims, there is nothing in the instrument which contradicts the use of
group determination or determinati;on on a primafacie basis. 18 Normally,
group or prima facie detennination is used where the refugee status of a
person is evident on objective grounds. 19 Under the 1951 Convention,
the subjective element of fear can be presumed,20 when the situation in
the country of origin is such that any person of a particular social group,
political opinion, and so forth, would fear persecution.21 The Statute of
the UNHCR defines to whom the competence of the Office is to be
extended.22

Despite the individualistic focus of the 1951 Convention as a basis for
the grant of asylum, UNHCR was soon engaged in situations where

16 The establishment of a procedure would not significantly change the situation of prinuz fade
refugees in Kenya, but the solutions supported in the conclusions of this paper also include locaJ
integration. The idea :u put fotward in Kenya would cover new arrivals and persons not granted
prima fQC14 refugee status. The pcmibility of legally being able to integrate into the Kenyan society
would thw have to be followed by significant support from UNHCR and the international community.

17 Given political changes in Ethiopia, asylum seeken from that country are no longer considered
for r::afacie status.

I For instance, many States dealing with an influx from the fonner Yugoslavia adopted specific
legislation or administrative measures to implement temporary protection, although some few are
~ with the refugees within the framework of their nonnal asylum procedures.

19 UNHCR, Note on International Protection 1993: UN doe. AlAC.96/815, para. 27.
20 According to the UNHCR HaruJboo.t cm~ and Crilenaftr tJre Ddmni1uJIion of~ S/Qbu.

Geneva, 1979, para.. 7, '[dJetennination of refugee status will ... primarily require an evaluation of
the applicant's statements rather than a judgement on the situation prevailing in his country of
ori~. However, the tenn well-founded also provides for support in an objective situation.'

See UNHCR, Note on International Protection 1993: UN doe. AIAC.96/815, para. 35;
however, arguably a subjective element is needed for group detennination under the 1951 Convention.

22 The competence of the HJgh Commissioner extended to persons who Red 'owing to a well­
founded fear of being persecuted for reasons of race, religion, nationality or JXllitical opinion'.
General Assembly res. 428 (V), 14 Dee. 1950. The mandate was expanded in sulnequent resolutions
on an ad hDc ~is.



detennination of refugee status was needed on a group basis. UNHCR
became increasingly involved in working with refugees both in Asia and
Africa who were fleeing their countries in large numbers. The main
concern in dealing with these large-scale movements was to address the
issues of assistance for the people who fled; only later did the action have
some legal significance.23

In 1956 the High Conurussioner for Refugees intervened on behalf of
the Hungarians fleeing their country in such large numbers that no
individual eligibility determination was feasible. This was the first
development in which the High Commissioner assisted groups ofrefugees,
albeit not based on what was later to be called 'good offices'. A resolution
adopted by the General Assembly removed any legal and institutional
barriers for action.24 Resolution 1006 on the Situation in Hungary was
a result of the large numbers of refugees obliged to leave Hungary. In
article 1 the General Assembly requested the High Commissioner to
'consult with other appropriate international agencies and interested
governments with a view to making speedy and effective arrangements
for emergency assistance to refugees from Hungary.'

The very first action based on the High Commissioner's discretionary
'good offices' originated in Asia, during the exodus of Chinese refugees
to Hong Kong in 1957.25 As there were two Chinas, refugees could not
be recognized as they had not, stricdy speaking, lost protection of their
country of nationality. There was an evident grey area in the law. The
problem was solved by the General Assembly authorization for the High
Commissioner to use his 'good offices' in relation to this group ofrefugees.26

Resolution 1167 authorized 'the United Nations High Cormn.issioner
for Refugees to use his good offices to encourage arrangements for
contributions', and then later in Resolution 1784 the General Assembly
referred to its Resolution 1167 'in which it recognized that the problem
of the Chinese refugees in Hong Kong is of concern to the international
community ... ' and requested 'the United Nations High Commissioner
for Refugees to continue to use his good offices in agreement with the

23 Sadruddin Aga Khan, 'Legal Problems Relating to Refugees and Displaced Persons', R&uAl
fks Coun 1976-1, 287.

24 UNGA res. 1006 (ESIl), 9 Nov. 1956, continued in UNGA res. 1039 (XI), Report of the
UNHCR of 23 Jan. 1957. In the latter resolution the General Assembly requested the High
Commissioner 'to continue his efforts to effect solutions in accordance with the Statute of his Office
and the progranune of the United Nations Refugee Fund, under due safeguards in accordance with
his responsibility under the said statute to provide international protection to refugees within his
mandate.'
~ UNGA res. 1167 (XlI), 26 Nov. 1957 and 1784 (XVII), 7 Dec. 1962. See also Guy S. Goodwin­

Gill The I4fii&ee in InlmltJJionaJ~ Clarendon Press, Oxford, 2nd ed., 1996, 7-18.
;; Generally on the notion of good offices. see B.G. Ramcharan, HIlIMIIiIIItitm GooJ Olfias in

Iffln'n4lionJzJ Lzw, In1emJJJirm.al SilIdies in HIlmIDt RidtJs. Martinus Nijhoff Publishen, Boston, 1983, #.
Goodwin.Qill,~,above note 25,9-10.
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governments of the countries concerned, to provide assistance to Chinese
refugees in Hong Kong.'

In the case of Chinese refugees, the High Commissioner was strictly
confined to a specific group and therefore had limited scope. Later, the
General Assembly authorized assistance through making a distinction
between refugees within the mandate and lrefugees who do not come
within the competence of the United Nations.m The High Commissioner
was given a broader mandate in article 2 of Resolution 1388 to luse his
good offices in the transmission of contributions designed to provide
assistance to these refugees', that is, the displaced Chinese in Hong Kong.
Although two separate groups were identified, they were both being
assisted by the High Commissioner.

The concept of 'good offices' thus gave the High Commissioner the
flexibility and discretion to assist specified groups of refugees without
having to take a position on their legal status or having to expand the
definition of a refugee.28 The broader scope granted in 1959 extended
the use of good offices to be utilized on behalf of any group of refugees
who were not formally within the competence of the High Commissioner.

In Mrica, the High Commissioner was expressly invited by the General
Assembly to assist refugees for the first time in 1959. Refugees from
Algeria in Morocco and Tunisia and the Angolan refugees in Congo had
been granted refugee status 'en masse', which was not disputed.29 Since
the 1960s, primafacie determination has become common ifnot consistent
practice for mass movements of refugees in Mrica. The mandate was
expanded to include these groups of refugees, but it was also noted that
they were refugees of a temporary nature.30 Because of the discretionary
application ofprimafacie status, this move has allowed for a politicization
of refugee determination processes and the gradual institutionalization of
weaker standards of refugee status.

The notion of 'good offices' developed yet further in the early 1960s
through UN resolutions concerning Angolan refugees. The relevant
resolutions no longer spoke of refugees as being outside the competence
of the United Nations, and this in turn provided a more solid base for
determination. In addition to broadening the mandate, Resolution 1673

27 UNGA res. 1388 (XIV), 20 Nov. 1959.
28 <Refugees: Lessons from the paat,' Richard Storey Lecture presented by the UN High

Commissioner for Refugees, Mrs Sadako Ogata, at SL Anthony's CoUege, Oxford, 5 May 1993.
29 Sadruddin Aga Khan, above note 23, at 340; UNGA res. 1389 (XlV), 20 Nov. 1959 on

Refugees from Algeria in Morocco and Tunisia the General Assembly recommended 'that the
UNHCR should continue his efforts on behalfof these refugees pending their return to their homes'.
Reaffinned in Resolution 1500 (XV), 5 Dec. 1960. In UNGA res. 1671 (XVI), 18 Dec. 1961, on
Problems raised by the sibJation ofAngolan Refugees in the Congo, the General Assembly requested
'the High Commissioner to continue to lend his good offices in sending appropriate solutions to the
problems arising from the presence of the Angolan refugees in the Republic of the Congo ...'

30 UNGA res. 1672 (XVI). 18 nee. 1961, referred to the <temporary nature of the situation of
those refugees' in a preambular paragraph.



(XVI) gave the High Commissioner a sweeping basis for action to 'pursue
his activities on behalf of refugees within his mandate or those for whom
he extends his good offices'.31

In 1965, in yet another development, the General Assembly asked the
High Commissioner to 'pursue his efforts with the view of ensuring an
adequate international protection to refugees and to providing satisfactory
pennanent solutions to the problems affecting the various groups of
refugees within his competence'.32 It is on this basis that the work of the
High Commissioner has continued, without any authorization being
necessary for a particular situation in which she is acting.33 It has become
a de facto regime under which legal protection and assistance can be
provided to refugees fleeing en masse,34 where no individual screening is
necessary to declare a group of people refugees.35

The concept of 'good offices' was developed in conjunction with prima
facie determination. Both were pragmatic and strategic, as opposed to
legalistic, approaches to the problem of mass human displacement which
was becoming increasingly common. Good offices provided a framework
for flexible and convenient action.36 The intent of the 'good offices' action
was clearly to both broaden the legal scope of the refugee definition and
to provide assistance to displaced populations. In Kenya, there are no
legal obstacles to includingprimafacie refugees under the refugee definition,
as both the 1951 Convention and the 1969 GAU Convention are
applicable. The refugees are not granted Convention status, but rather
temporary asylum under the prima facie regime.

3.2 How tem.porary is temporary?
In this section, we argue that alternative solutions must be made available
to those who are not in a position to return to their home countries after
a certain period of 'temporary' asylum. The problem is finding and

31 UNGA res. 1673 (XVI), 18 Dec. 1961, Report of the Umted Nations High Commissioner for
R~ugees.

!2 UNGA res. 2039 (XX). 7 Dec. 1965. Report of the United Nations High Commissioner for
Refugees.

33 On thc extension of UNHCR'a mandatc. sce Goodwin-CiD.~J above note 25; Note on
International Protection 1985: UN doe. AIAC 96.1660, 6: the High Commissioncr's mandate
includes 'pcnons who have fled their home country due to anned conflicts, internal turmoil and
situations involving gross and syJtematic violations of human rights'. In UNGA res. 46/ 108. 16 Dec.
1991 and 47/107, 16 Dec. 1992. the General Assembly made specific reference to the situation in
Kenya.

Sf This goes well together with the purpose of the work of the High Commissioner, which
according to para. 2 of the Statute of the Office is to 'relatc, as a rulc, to groups and categories of
refugees'.

35 In somc circumstances, however. it may be necessary to interView memben ofgroups to know
thc background. Individual screening may also be necessary in situations of fraud where asylum
seekers pose as new arrivals in order to receive more benefits, and in situations where exclusion of
n::~may comc into question.

Sadroddin Aga Khan, above notc 23, at 34-1.



-- -- - -----------~-----------------------

providing enduring solutions under the relevant instruments. We thus
analyse the link between prima facie recognition and temporary asylum.
This is an important first step in establishing an argument for further
action on behalf of prima facie refugees for whom asylum has become
more than a short-term situation. The scenario in Kenya is by no means
unique to Africa, but it provides a good example of how prima facie
refugees are treated. It illustrates a need for a change in asylum policies,
in particular in terms of solutions. It is generally accepted that under
conditions of temporary refuge the human rights of refugees may be
compromised, but at some point in time the human rights of these often
unwanted individuals must be respected.37

The original definition of refugee, as outlined in the 1951 Convention,
is becoming increasingly irrelevant, particularly in cases of large-scale
flows of refugees resulting from ethnic conflicts or other internal
disturbances. Put another way, the moral if not legal responsibility for
wider categories of persons in need of protection by the international
community is becoming increasingly expected. This practice is, however,
evidence of humanitarian concern rather than legal obligation. One way
that the world community has responded to these crises is through the
provision of temporary protection, which allows for group recognition,
on the one hand, and an expanded definition of refugee, on the other.M

Whether intended or not, the definition of a refugee has expanded as a
result of such actions.

In Mrica, the need for a more inclusive definition was noted from the
inception of the 1951 Convention. Not only did the Convention exclude
Africa and other non-European locations until 1967 when the Protocol
relating to the Status of Refugees was adopted,39 but its definition lacked
any provision for protection and assistance to people fleeing anned
conflicts, and/or people becoming refugees as a result of internal
disturbances during processes of decolonization, democratization and the
creation ofnew States.40 The definition ofrefugee in Mrica was augmented
to include these conditions for protection and assistance in the
Organization of Mrican Unity's own instrument, namely the 1969

'7 In the temporary protection regime it is sometimes argued that in the initial stages only, of
temporary protection, can the human rights be limited. UNHCR, Note on International Protection
1993: UN doe. A/AC.96/815, para. 46.

se See Joan Fitzpatrick, 'Flight from Asylum: Trends Toward Temporal)' "Refuge" and Local
Responses to Forced Migration', 35 KIg. J. 1,"'1 Law 16 (1994). Sec also Pierre Bertrand, 'An
Operational Approach to International Refugee Protection', 26 0mrell1nt'1LJ. 501 (1993): 'UNHCR
spares no effort to continue to encourage the response of European governments in providing
te~rary protection to persons fteeing conflict in fonner Yugoslavia'.

The definition of a refugee adopted in the )95) Convention included an option pennitting
ratifying States to limit its application to refugees, in short. whose fear of penecution resulted from
events in Europe before I Jan. 1951. The 1967 Protocol effectively removed that option, thereby
extending the definition to cover the entire world.

040 Note on International Protection 1994: UN doe. A/AC.96/836, 3, para. 3.



Convention Governing Specific Aspects of Refugee Problems in Mrica.
It should be pointed out, however, that primIlfacU status is a means to

avoid recognition under the OAU Convention, which would trigger other
obligations from which recognized refugees may benefit under that
Convention. Primafacie determination is generally utilized as a temporary
designation in Africa because prima facie refugees must reside in refugee
camps, and there is normally no access to individual status determination
that would grant them the basic rights of a Convention refugee. 41

Temporary refuge in Mrica, as opposed to full Convention refugee
status, is sometimes explained by the lack of resources, options, and
facilities of the host State.42 But some kind of right to temporary asylum
is an evolving concept in customary intemationallaw, providing that the
situation in the country of asylum is 'objectively' considered to warrant
the definition of a refugee....3 The main difference between the principle
of non-rifoulement44 and temporary protection in this regard, is that the
fanner has been codified, whereas the latter has not.45 Temporary asylum
has not yet reached the level of a legal nonn by which States agree that
they are bound because they are legally required to be so. States simply
refuse that there is any kind of right to asylum, regardless of whether it

41 The lack of access to status detennination procedures can be contrasted with temporary
protection a.!! practised in many Western countries, and UNHCR policy which requires that such
acces" be made available either during or at the end of the temporary period. The 1994 Note on
Internattonal Protection recognized that there may be some persons unwilling or unable to return
when temporary protection IS lifted: '[a]s the situation in Bosnia and Herzegovina shows, hopes for
an early safe return are not always realized, and at a certain point the refugees' need for stability
and greater certainty may call for standards of treatment more appropriate for a prolonged stay,
and even eventual conversion to a more definitive status .. , Temporary protection, like refugee
status, should last as long as there remains a need for international protection (or untll convenion
to a more pennanent status),' See also General Conclusion on International Protection No. 74
(XLV) 1994, para. (t).

42 See tWo Joan Fitzpatrick, above note 38, at 57.
43 Proof of this could be Executive Committee Conclusions 19 (XXXI) on Temporary Refuge

and 22 (XXXII) on Protection ofAsyIwn-Seeken in Situation of Large-Scale Influx. There are two

sides to the fact that States are creating for themselves a temporary protection regime. Although
acceptable as a link to the principle of tum-rifrnJemml, it limits the rights to be exercised by the
refugees. See in particular Executive Committee Conclusion No. 22, para. D(B), on the treatment
of asylum seeken who have been temporarily admitted to a country pending arrangements for a
durable solution. See also Deborah Perluss andJoan F. Hartrnan, 'Temporary Refuge: Emergency
of a Customary Norm', 26 Jirg.].lm'L L. 551 (1986). Executive Committee Conclusion 5 (XXVIII)
'appealed to Governments to follow, or continue to follow, liberal practices in granting pennanent
or tU kt:zst temporary as;J/san /I) refu&tu wIuJ hmJt Q1Irf4 dimt9 10 tJreir terrilo7J' (emphasis added). The same
type of language can be found in Conclusion 19.

.... The description oftum-".!oukmmJ in art. 33(1) CSR51 ha.!! been developed in art. 11.3 OAUR69
Convention; 'No person shall be subjected by a Member State to measures such as rejection at the
frontier, return or expulsion, which would compel him to return to or remain in a territory where
his life, physical integrity or liberty would be threatened ...' A major difference between CSRSI
and OAUR69 Convention is that in the latter the protection is granted to any 'person', whereas in
the former it is only granted to 'refugees'.

e Joan Fitzpatriclt Hanrnan, "The Principle and Practice of Temporary Refuge: A Customary
Nonn Protecting Civilians F1eeing Internal Anned Conflict', in David A. Martin, cd., 'ThI New ~blm
Sed:m: R':fii&ee Law in tJu 1980s, Kluwer Academic Publishen, NorweU, MA, USA, 1988, 87.



is temporary or not. Whereas the 'good offices' notion has been primarily
a functional and discretionary one, international refugee law - including
the DAU Convention and the practice of States to grant temporary
asylum - has developed further in that it includes in the definition
those who flee internal disturbances.%

The temporary protection regime - sometimes called humanitarian,
B-status or de fatto recognition - as developed in European States may
well be compared and linked with the emergence of a customary right
to temporary asylum. Prima facie detennination has also been used in
Western States for granting temporary protection to persons fleeing
human rights abuses and internal conflicts as an alternative to individual
detennination procedures in situations of large-scale flight. It is unclear,
however, how prima facit determination is or should be linked to the
nonnal procedures for status determination in those countries.47 In Mrica,
the wider definition of refugee in article 1.2 of the 1969 OAD Convention
makes it possible to make that link easily.

Temporary asylum can also be used to regularize the status of a group
on a temporary basis until individual screening can be carried out.
Alternatively, a primafacit determination can be made at the outset after
which people can be screened appropriately when the situation pennits.48

Article 11.5 of the 1969 OAD Convention provides that '[w]here a refugee
has not received the right to reside in any country of asylum, he may be
granted temporary residence in any country of asylum in which' he first
presented himself as a refugee pending arrangement for his resettle­
ment....' This stipulation provides for a temporary asylum scheme.49

The non-rifoulement provision in article 1I.3 could potentially be linked to
the temporary asylum provision. In turn, this might provide some sort of
safe haven until a more durable solution has been found.5O

Other protection strategies, such as the protective zone created by

46 See art. 1.2, OAUR69. On this development, er. Kay Hailbronner, 'Nrm-~ and
"Hwnanitarian" Refugees: Cwtomary International Law or Wishful Legal Th.inJcing?', in David A
Martin (ed.), above note 45, 123.

47 Note on International ProteC'l:Km 1993: UN doe. AlAC.96/816, para. 26.
48 See UN doe. EC/SCP/221Rev.1, 3 Sept. 1982, Follow-up on Earlier Conclusions of the Sub­

Committee on the Detennination of Refugee Status, referring to the role of UNHCR in national
refugee status detennination procedure. It also declares that 'In such cases regard is had to the
objective ci:m.unstanccs that led the group to leave the country of origin, in order to detennine
whether the memben ofthe group qualify for immediate protection pendingan individual c:xamination
of their case or can - in the absence of indications to the contrary - be presumed to be refugees.·

49 The argument for temporary asylum pending other durable solutions is not unfamiliar, however,
and wu the only means for UNHCR to assist Indochinese refugees in many Asian countries, as
those State! had not ratified any of the reJe'\'3nt legaJ instruments.
~ SeeJennifer L. Turner, 'Liberian refugees: A test of the 1969 OAU Convention Governing

the Specific &peets ofRcfugee Problems in Africa', 8 Go. /mm. LJ. 282 (1994); the author appears
to argue that the rum-~ provision may provide temporary refuge to those who do not fit
within the expanded OAU definition.



UNHCR for the Cross-Border Operation, are commendable in their
efforts to assist displaced people 'at home', but they arguably weaken
refugee protection in an orthodox sense ifaccepted as temporary solutions
in particular cases. For instance, in the case of Kenya a new influx of
Somali refugees arrived during the first half of 1996. The Government
of Kenya (GOK) stopped several thousand potential asylum seekers at
the border and insisted that UNHCR should - in the spirit of CBO ­
create a kind of safe zone on the Somalian side of the border. The
Government maintained that UNHCR should assist these asylum seekers
as internally displaced persons. The Govenllllent co-opted the language
and strategy of multilateral organizations - of the UN in particular ­
to argue for a 'preventive zone' inside Somalia instead of allowing forced
migrants to enter Kenya as refugees. This move on the part of the
Kenyan Government signals a potential shift in responsibility for displaced
persons from individual nations to multilateral organizations, and from
assisting displaced persons as refugees to helping them at home before
they cross an international border. Where this option is not politically or
practically feasible, primafacie refugee status is the minimum provision for
forced migrants. It allows host countries, such as Kenya, to avoid the
obligations and entitlements which accompany Convention refugee status.

The quasi-protective measures ofprimafacie status, in conjunction with
safe havens and 'preventive protection' for the internally displaced, have
worked to undermine the emerging right to temporary asylum, and, in
particular, the principle of non-rifoulement. The governments of first
countries of asylum, as well as donor and resettlement nations, are
interested in assisting and protecting displaced persons on the other side
of the border, at home, if that option is made available to them. The
refugee situation in developing countries, however, can be seen as a quid
pro quo situation, whereby the hospitality of the past will likely he
reciprocated in the future. The tendencies of governments to undennine
the evolving customary norm of non-rgou/emml have been loudly opposed,
in most cases, by the High Commissioner and her staff. The forced return
of Kurdish refugees at the Turkish border and Rwandese and Burundi
refugees at the Tanzanian border seNe as examples.

In tenns of possible solutions for primtz facie refugees who have been
residing in a country ofasylum for a long period, the 1969 OAU Convention
also makes specific reference to voluntary repatriation in article V. This is
not the case ofthe 1951 Convention, although the Convention makes specific
reference to the cessation ofrefugee status. Volition for voluntary repatriation
must come, of course, from the displaced person. In the majority of cases,
voluntary repatriation is the only available solution for primo.J~ refugees.
Although prima facie status is granted on an objective basis, repatriation is
not detennined on the same terms.sl

~I Note art. V.I, OAU69: 'The essentially voluntary cha.racter of repatriation shall be rapected
in all ccues and no refugee sha1l be repatriat.ed against his will.'



Where do we go from here? Can the principle of non-rifoulemtnt be
derogated from? Providing no other options to prima facie refugees who
cannot return ultimately makes the nature of repatriation forced.
Temporary protection is dependent on the objective situation in a given
country, but consideration of refugees who are not in a position to return
is also critical.52 For a prima facie refugee in a Kenyan camp, at what
point might such alternative solutions take effect? Is, say, five years enough
to warrant a more permanent solution?

In our view, the human rights ofrefugees in Kenya are being exchanged
for their temporary asylum in camps. The question, how temporary is
temporary protection, cannot simply be answered in the context of a
specific time period. States and the UNHCR must adopt a more pro­
active approach to improve the situation for refugees who are not able
to return; it is a question of improving the situation ofprimafacie refugees
progressively over time. Although these refugees have not been granted
status under any legal instruments, certain standards nonetheless apply
to all people, citizens or refugees.

3.3 HUDlan rights and prima facie refugees in Kenya
Recognizing that human rights for temporary asylum and/or prima facie
refugees can be limited53 and that the princi~le of non-rifoulement is not
about providing durable solutions to refugees, the fact remains that the
term 'temporary' has, in Kenya, become a misnomer. The experience of
refugees in the Dadaab camps is anything but temporary. Limitations on
and derogations from international human rights instruments as they
apply to refugees are to be employed in special circumstances and for a
limited period of time.55 For refugees in Kenya who have been restricted
to the space of the camps for more than five years, there is a point at

52 For instance, the Dayton Agreement on Implementing the Federation of Bosnia and
Herzegovina, 10 Nov. 1995, has been used as an argument to lift temporary protection in that it
provides for a plan for the return of refugees and displaced persons in its Section E. The argwnent
being that now the objective situation of fear has ceased to exist and refugees may return home.

53 See Note on International Protection 1994: UN doe. AIAC.96/836, para. I. This topic was
Wo discussed in 1981 in the UNHCR Executive Committee Sub-Committee on the Whole on
International Protection on the basis of the report of Group of Experts on temporary refuge in
situations of large-scale inflUX; this in turn led to the adoption of Conclusion No. 22 (XXII) on the
protection of asylum seekers in such situations.

S+ Guy S. Goodwin-Gill, 'N()II-~ and the New Asylum Seeken', in David A Martin, ed.,
alx1ve note 45, 103; and for later reflection on this issue, Goodwin-Gill, G.S., 11u R.efugtJt in lnJmMJiJJMJ
~ Clarendon Press, Oxford, 2nd ed., 1996, ch. iv.

See an. 12. Derogations provided for in art. 4 in times of public emergency are also subject
to limitations, including infonning the Sccretary-GeneraJ about the derogations. See Ninth Annual
Report and list of States which, since I Jan. 1985, have proclaimed, extended or terminated a state
of emergency: 'Kenya: According to a non-governmental source, a long-term state of emergency
has been in effect in the north-e:astem part of the country until the beginning of 1992. The Special
Rapporteur awaits more precise infonnation to be submitted by the Government, especially with
regard to the emergency-type detention law currently in force.' UN doe. E/CN.4/Sub.2/1996/19,
18Jun. 1996.



which their condition can no longer be considered temporary. We argue
that the suspension of certain human rights, such as the freedom of
movement, the right to gainful employment, and right to education,
cannot continue indefinitely. Over time, refugees require solutions which
allow them to create quasi-independent livelihoods when there appears
to be no solution in sight for the refugees.56

In practice, protection measures in Kenya have developed in a similar
way to the temporary protection regime in Europe.57 Refugees from the
Former Yugoslavia fleeing civil war found themselves accorded temporary
protection in European States with limited rights to employment, social
welfare, and so forth. The temporary protection regime in Europe includes
respect for a minimum level of human rights. Yet, these same rights in
Kenya are much more basic than the refugee rights referred to in Europe.
This is one ofthe reasons why Kenya has chosen not to process Convention
refugees; refugees would then have a right to compete with Kenyans on
the labour market. It is indeed positive that Kenya to date has largely
respected the rights of the Convention refugees who received their status
prior to 1991.

Kenya acceded to the two Covenants on Economic, Social and Cultural
Rights, and Civil and Political Rights in 1972. The Government has also
ratified the Mrican Charter on Peoples' and Human Rights which is a
comprehensive regional human rights instrument covering the whole
variety ofhuman rights at once. There is no lack ofapplicable international
law in Kenya, but the mere ratification of these instruments is clearly not

_enough to generate action and improvements on the ground. Current
modes of implementation fail to provide alternative solutions when
temporary asylum becomes a long-term condition.

3.4 Govermnent 'round-ups' of refugees
Prima facie refugees in Kenya are required by the Government to reside
only in refugee camps, though not all of them do. The Government of
Kenya (GOK) has not hidden its disdain for Somali refugees living in
Kenya, nor for its own Kenyan nationals of Somali ethnicity. Racism

56 Art 2(1) provides: '[e]a.ch State Party to the present Covenant undertakes to take steps,
individually and through international assistance and co-operation, especially economic and technical,
lO the maximum of ils available resources, with a view to achieving progressively the full realization
of the rights recognized in the present Covenant by all appropriate means, including particularly
the adoption of legislative measures.' Art. 39 of the 1989 Convention on the Rights of the Child
includes measures with regard to reintegration and recovery for the child victim of armed conflicts.
As all provisiotU ofthe Convention apply to all children, this article is significant in that the obligation
entailed is fairly comprehensive in providing 'solutions' for war-affected children. See further, Bo
Viktor Nylund, 'International Law and the Child Victim of Anned Conflicts - Is the «First can"
for Children?', forthcoming in the InJn1IllbtJntJ1]OU17I4l oj"ChiJdmd RWw (1998).

~7 For a similar situation with the: temporary asylwn concept in Europe, seeJoanne Thorburn,
'Trarucending Boundaries: Temporary Protection and Burden-sharing in Europe,' 7 I]RL 477
(1995); Goodwin-Gill, Reftgee, 199-202.
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and discrimination against Somalis refugees, for ex~ple, are practised
today just as they were during the colonial period in which Britain ruled
Kenya and Northern Somalia, France controlled Djibouti, and Italy
occupied Southern Somalia. The programme ofthe Kenyan Government
in the late 1980s made life grim for Somalis from either side of the
border. State-of-emergency laws in the area allowed for up to fifty-six
days detention without trial. Harassment, beatings, and torture ofSomalis
were reported.

The Kenyan authorities are also using the influx of Somalis seeking sanctuary
to impose a discriminatory and repressive screening process on its own ethnic
Somalis conununity, which has suffered a history of persecution ... The arrival
of the refugees is being used as an opportunity to impose compulsory screening
on all Kenyan-Somalis, in order to identify 'illegal aliens.,58

Otunnu Ogenga adds that the screening process, combined with the
strategy of keeping Somalians in camps and involuntary repatriation,
forms an unstated policy of 'refugee deterrence'.59 On 16 June 1991,
hundreds ofSomalis were rounded up by Kenyan authorities for screening;
a subsequent report noted that

On the weekend of August 15/16, the police burst into the temporary homes
of 2,000 Somali and Ethiopian refugees in Nairobi and Mombasa, rounded
them up, forced them to board lorries at gun point after which they were
driven to refugee camps. Families were separated and many small children left
abandoned. The police were apparently in search orany 'Somali-looking person'
in areas with large groups, such as Easdeigh (a Nairobi suburb), South C and
Koma Rock.GO

It is ironic, given this situation, that the word 'asylum' - which is derived
from the Greek asylon - means 'something not subject to seizure' or
'freedom from seizure. ,61 Many Somali asylum seekers did not find
sanctuary in Kenya. Instead they were the targets of racist raids and
random removal to a country to which some had never been. Again in
August 1992 and in August 1993, Kenyan authorities rounded up refugees
living in urban areas and purposefully transferred them to remote camps
and border sites located in the Northeastern Province.52 The Government
refused to allow UNHCR to house any refugees in Central Kenya.

As noted, refugees in Kenya are confined to refugee camps and

.58 Mrica Watch, New York, 17 Nov. 1989, IQ-Il (source: UNHCR REFINFO database).

.59 Otunnu Ogenga, 'Factors Affecting the Treatment of Kenyan-50malis and Somalj Refugees
in Kenya: A Historical Overview', R4Uge, vel. 12, no. 5, nee. 1992, 21-5.

60 Africa Events, London, Sept 1992, 8 (source: UNHCR REFlNFO database).
61 Rosemary Rogers &: Entity Copeland, F01UJd MigraJion: Poliq lsnus in tIu Post-Cold Ufu~

Massachusetts, Tufts University, 1993.
62 Netherlands Development Corporation, 'Humanitarian Aid to Somalia, Evaluation Report

1994', Den Haag, 199+.
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vulnerable to arrest if living outside the campS.63 Again, in December
1995 thousands of refugees and aliens were arrested by the police outside
refugee areas and held well beyond the constitutional 14 days. This was
a direct result of the Kenyan policy that all refugees should reside in the
camps. Many refugees prefer staying in the urban areas which offer access
to better education, security, and comfort. The security situation in the
Dadaab camps in the Northeastern Province in Kenya is deplorable.
Refugees face banditry, rape and violence on almost a daily basis. This
situation is also what triggered the Women Victims of Violence project,
launched by UNHCR in 1993. That project significantly improved the
security situation and found solutions for women who were victims of
such violence, higWighting the fundamental right not only to education
and freedom of movement, but also to security of person. Dadaab is
arguably evidence of the cruelty and folly ofwarehousing people for years
on end.. The refugee camps of ITo, Hagadera and Dagahaley are all
located in hot, arid areas with little access to the attractions of secondary
schools, informal labour markets, and particular goods and services.

Article 26 of the 1951 Convention provides that '[e]ach Contracting
State shall accord to refugees lawfully in its territory the right to choose
their place of residence and to move freely within its territory, subject to
any regulations applicable to aliens generally in the same circumstances.,64
As there are no regulations applicable to aliens in Kenya, arguably there
should be none to refugees either. This stipulation, however, does not
apply to non-Convention, that is, prima Jam refugees. They are, in a
sense, the human objects of a containment strategy to isolate and control
displaced populations.

The right to freedom ofmovement was first recognized by the Universal
Declaration on Human Rights. While not a binding treaty, the Declaration
has gained worldwide recognition as a minimum human rights standard.
The language which frames freedom of movement was codified in article
12(1) of the Covenant on Civil and Political Rights, which provides that
'[e]veryone lawfully within the territory of a State shall within that
territory, have the right to liberty of movement and freedom to choose
his residence.' Article 12(3) of the Convention on Civil and Political
Rights provides for a limitation by stating that,

the above mentioned rights shall not be subject to any restrictions except those
which are provided by law, arc necessary to protect national security, public
order (ordre public), public health or morals or the rights and freedoms ofothers,
and are consistent with the other rights recognized in the present Covenant,55

63 V.S. Department of State, 'Kenya Human Rigllls Practices, 1995', Washington D.e., March
1996.

64 Art. 12 of the African Charter contaiJu a similar provision.
6S The limitation applies to restrictions provided by Jaw, and should be understood stricIo sensu.



As there is no such law in place, restricting refugee movement is clearly
a violation of Kenya's obligation under the 1966 Covenant on Civil and
Political Rights.

The UNHCR's Executive Committee's Conclusion 22 (XXXII) of
1981 also provides protection with regard to freedom of movement. It
ensures that asylum seekers admitted temporarily 'should not be subjected
to restrictions on their movements other than those which are necessary
in the interest of public health and public order.' Increased criminality
in Kenya has often been linked to the high number of refugees in urban
areas. This provides the Kenyan Government with a policy rationale for
keeping refugees in designated camps: it is deemed necessary for internal
security. While not legally binding, conclusions adopted by the Executive
Committee of the UNHCR offer some guidance on minimum standards
applicable to refugees.66 Confining refugees to camps is highly questionable
as 'necessary' to public interest.

3.5 The right to education
Restricted mobility results in a difficult situation, for refugees who seek
access to other basic needs protected by human rights, such as education.
According to article 22 of the 1951 Convention, the State is required to
provide treatment, as favourable as that accorded to nationals, with
regard to elementary education. Refugees are supposed to be treated as
aliens for higher education. Article 13 of the Covenant on Economic,
Social and Cultural Rights - to which Kenya is a signatory - also
provides a right to education.67 Primary education is to be compulsory,
available, and free to all. The nature of such a right is progressive; that
is, it is to be arrived at over time. Under article 2 of the Covenant on
Economic, Social and Cultural Rights, States commit themselves to the
progressive achievement of rights set forth in the Covenant.

As noted above, the right to primary education is guaranteed to refugees
who are staying in the camps. Schools and staff are provided by the
UNHCR. Through a special agreement arrived at between the Kenyan
Government and UNHCR, refugees with the means to fund education
or employment training programmes in the cities may be granted special
permission to partake in these activities on a temporary basis. The

66 Art. 3I CSR51 contains provisions on treabnent of refugees whose situation hcu not yet been
rcgu1ari:zed. Those standards do not, however, cover all aspects of treatment of asylum seekers in
I.arge-scale movements. Conclusion 22 therefore provided for a set of minimum basic human
standards.

67 Art. 28 CRC89 also provides that the child has a right to education, and that with a view to
achieving this right progressively States are to make primary education compulsory and available
free to all. All right! in CRC89 apply to all children within the jurisdiction of the State Party. The
Committee on the Rights of the Child, conunenting on the report! of State parties, hcu emphasized
the importance of the right to primary education. Art. 17 of the Africa Charter on Human and
Peoples' Rights also provides that 'Every individual shall have the right to education.'



significant number of refugees who decide to remain in or move to the
urban areas must do so without a UNHCR subsidy for studies in the
urban areas for primary education. While a number.ofNGOs do provide
scholarships for primary education in urban areas, those who are in a
position to live in the city are generally the more affluent refugees. This
arrangement creates a tkfacto segregation ofpoorer refugees in the camps
and wealthy ones who can afford to be financially independent in the
cities. .

Freedom of movement is a civil right, and is therefore instant in its
application.68 The fact that it is linked to social and cultural rights, such
as the right to education, also gives the situation a.progressive dement.OO

This puts an obligation on the Government of Kenya to seek solutions
to the situation, but also on UNHCR, other agencies, and the international
community to at least notice and address the problems.

Whereas root causes and possible solutions to refugee flows are the
focus of much attention, comparatively little effort has been invested in
protecting the rights of refugees who have sought refuge and are unable
to return. While there is no right to asylum as such, there are standards
to be respected once it has been granted.70 Recognition must also be
given to the fact that there may be circumstances under which refugees
are not contemplating returning to their country of origin, and therefore
must be able to enjoy their human rights in the place that they have
taken refuge. If this is not possible - and developing countries like
Kenya will have difficulty in ensuring, for example, economic rights
alternative solutions must be seriously considered.

3.6 Posing alternatives
Both UNHCR and the international community must sooner or later
pay attention to the condition ofprimafacie refugees in limbo.71 For those
residing in refugee camps, their lives are literally put on hold: they cannot
move outside the camps; many cannot seek education beyond primary

68 Art. 2(1) provides that '[e]ach State Party to the present Covenant undertakes to respect and
to enrure to all individuals within its territory and subject to ill jurisdiction the rights recognized in
th~resent Covenant'.

According to art. 2(1). '[eJach State Party to the present Covenant undertakes to take steps,
individually and through international assistance and co-operation, especially economic and technical,
to the maximwn of its available resources, with a view to achieving progressively the full realization
of the righu recognized in the present Covenant by all appropriate means, including particularly
the adoption of legislative measures.'

70 Note in particular art. 14 UDHR48, which provides that '[E]veryone has the right to seek and
to enjoy in other countries asylum from persecution. This right may not be invoked in the case of
prosecutions genuinely arising from non-political crimes or from acts contrary to the purposes and
principles of the United Nations.

71 Note on International Protection: UN doe. AIAC.96/850. I Sep. 1995, 2, International
Protection in Mass Influx. Para. I of the UNHCR Statute provides that the UNHCR shall seek
'pennanent solutiolU for the problem of the refugees .. .'



school; and employment is precluded because oftheir status. This situation
of stagnation and dependence is deplorable. Moreover, it defies the
standards set out in human rights instruments and international refugee
law outlined above. Our call for action does not suggest a lessening of
the responsibility of host governments. On the contrary, it requires their
active cooperation.

As Guy Goodwin-Gill points out, while the UNHCR mandate has
certainly been expanded to include new groups of people, it has not been
expanded to include new solutions.72 The Addis Ababa Document of
Refugees and Forced Population Displacements in Mrica, adopted in
September 1994, repr«sents one step in the right direction. The document
was adopted 'with a view to elaborating a Comprehensive Plan ofAction.'
The Conference arrived at some progressive reconunendations from
which the refugee situation in Mrica may benefit, such as the idea of
international burden-sharing. This document contains a number of good
ideas to be revisited by the international community and international
organizations, some of which are discussed below.

Good ideas require political will and resources to enact. Policies may
exist, but their application is lacking.73 The legal obligation is sufficient,
but there is a need to mobilize political will to implement that obligation.
Africa hosts a greater proportion and greater numbers of refugees and
displaced persons than any other world region. Yet, the resources of
African countries to provide for refugees are comparatively modest.
Countries of the Global North have been generous in their support of
refugees in African locations, but simply paying for 'care and maintenance'
to enable refugee subsistence is not a solution after years of camp life
have passed. The challenge of the international community to take
responsibility for improving these crises of displacement has never been
greater. Any effective solution must take seriously the possibilities of
global cooperation and burden-sharing.74 Even territorially-circumscribed
solutions, based in law, history and the practices of particular regions,
require the support - both material and political - of the more
industrialized countries.

While the idea is not new, a measure of burden-sharing to improve
conditions in countries of asylum is required if refugees are to enjoy the
most basic human rights and protection. Alternative solutions depend
upon international cooperation, the current lack of which remains an

72 Guy S. Goodwin-Gill, 'Asylwn: The Law and Politics or Change,' 71JRL 1 (1995).
73 'UNHCR, Issues and Challenges in International Protection in Africa', IJRL OAUIUNHCR

SfJe!"d Issue 55 (1995)
U James C. Hathaway & R. Alexander Nevc, 'Toward the Reformulation ofIntemational Refugee

Law: A Model for Collectivized and Solution-Oriented Protection', di.scussion paper prepared by
the Refugee Law Research Unit of the Centre for Refugee Studies, York Univenity, Toronto,
Canada, Sept 1996.



obstacle to developing a more responsive regime of international
protection.75 The establishment of safe havens and UN protected areas
within countries in conflict is not a sufficient response. It remains the role
of the international community to share responsibility with countries of
first asylum which are receiving the lion's share of refugees. 76 This is the
spirit of the 1969 OAD Convention. Owing to lack of funds and fewer
resources in first countries of asylum, the local integration aspect of
durable solutions needs the support of the international community.77 In
legal tenns this could mean reliance on article ITA ofthe DAD Convention
when it comes to 'long-stayers'. Article ll.4 provides for burden-sharing
and international cooperation between DAD member States. The Addis
Ababa Document also underscores efforts to enable refugees to regain a
normal way of life. 78

The idea of intra-African resettlement of refugees has also been
proposed. In the Addis Ababa Document, the symposium appeals to
African States to offer places to refugees from other African countries for
resettlement.79 While this potential solution cannot be realized without
the material support of traditional donor countries, it is worth exploring
the modalities of such resettlenlent options in greater detail. One strong
argument that has been made in favour of this particular solution is its
potential to decrease the current brain-drain problem. This argument
was often voiced by the refugee community in Kenya. Such a solution,
however, should not be viewed as a strategy to regionalize the 'refugee
problem.' The current trend in major resettlement countries towards
reducing the numbers of refugees admitted only exacerbates the lack of
more pennanent solutions for those in camps.

4. Conclusions
Years of living in Kenyan camps has certainly become more than a
temporary solution for Somalian, Sudanese, and Ethiopian refugees.
There is a trend towards camp-like solutions on the part of UNHCR in
the Horn of Africa. The agency is putting most of its efforts into finding
group-solutions, in particular voluntary repatriation, which is laudable if

75 Note on International Protection: International Protection in Mass Influx, para. 14: UN doe.
AlAC.96/850, I Sept. 1995.

76 For comparative analysis, see ]oanne Thorbum, 'Transcending Boundaries: Temporary
Protection and Burden--sharing in Europe', 7 IJRL 461 (1995).

77 UN doe. A/AC.96/850, para. 18. The Plan of Action adopted in BUJumbura at the Regional
Conference on A!sistance to Refugees, Returnees and Displaced Persons in the Great Lakes Region
of February 1995 includes a statement of actions needed from the international community.

78 See Addis Ababa Document, Recommendation 7, which mentions that States should enable
refugees to regain a nonnal way oflife. Recommendation 11 makes an appeal for genuine international
solidarity and burden-sharing; for text, see IJRL OAUIUNHCR Sp«iaJ Issue, 301 (1995).

19 Addis Ababa Document, above note 78, Recommendation 23.



it is really possible. The increasing pennanence of UNBCR's camp
operations in locations like Dadaab, however, where UNHCR protects
over 100,000 mostly Somali refugees, is problematic. UNHCR tends to
maintain refugees in camps, at the Kenyan Government's insistence, at
the expense of ba'iic human rights including freedom of movement and
the right to employment. Camps are low-cost and localized, but they are
not always temporary responses to forced migration. In legal tenns,
emphasis is being placed not on asylum, but on non-rifoulemmt. Non­
rifou/emenl may be the most important principle of refugee law, but it is
inadequate in and of itself to address the massive scale of displacement
and the conditions of those uprooted by these crises.

There is a clear and present danger that governments, like that of
Kenya, will co-opt the strategic language of 'preventive zones' and safe
havens in an effort to shirk their responsibilities to refugees. This move
signals a potential shift in responsibility for displaced persons from
individual nations to multilateral organizations, and from assisting
displaced persons as refugees to helping them at home before they cross
an international border.

We maintain that ad Mc discretionary measures to assist refugees are
too fickle and politically-driven to ensure any consistency in humanitarian
provisions and human rights enforcement. Fairness and consistency are
predicated on benchmarks of entitlement determined by consenting
parties, or States. The Human Rights Covenants and intemationallaws
pertaining to refugees and other displaced persons change at a glacial
pace in response to new social, economic, and political conditions.
Nonetheless, the importance and application of both humanitarian and
human rights instruments must be revived to avoid impromptu, piecemeal
provision of assistance to displaced persons whose strategic value to 'First
World' States has waned in the post-Cold War period. These laws and
instruments remain useful, ifinsufficient tools because they are historically
contingent and geographically inclusive.

To achieve fairness and consistency, a continued and critical
contribution on the part of UNHCR is required. The organization is
well positioned to engage in the development ofmore permanent solutions
for prima facie refugees. Not only can UNHCR enhance its present role
by providing assistance appropriate to specific sites ofhuman displacement,
but the organization - in cooperation with other UN agencies, such as
the Office for the Co-ordination of Humanitarian Affairs and the UN
High Commissioner for Human Rights - is in a position to advocate
changes to pertinent international conventions and laws and to introduce
new measures where necessary. UNHCR has already begun this work,
for example, in conjunction with the Special Representative of the UN
Secretary-General on Internally Displaced Persons, by addressing ways



to assist internally displaced people.so Increased collaboration between
High Commissioners would be useful, as the Office of the UNHCR has
extensive 'on the ground' knowledge of human rights in the countries in
which it is present. There is always need for more detailed country of
origin information, a role for which the High Commissioner for Human
Rights would be most suitable.81

The effects of war are still being felt in Somalia and Sudan. In turn,
Kenya will continue to harbour refugees from those countries. In June
1996, some 2,300 new Somali refugees arrived at Liboi, near the Kenya­
Somalia border.82 'The international community and international human
rights monitors have repeatedly reported that the situation in Somalia
continues to deteriorate and thousands of Somalis continue to be killed
and clisplaced.'83 For many of the refugees living in Kenya, reports such
as this suggest that repatriation is not possible given political conditions
at home. For this group of refugees, more pennanent solutions and
independent livelihoods must be sought.

In the Mrican context, individual case determination for refugees,
based on the 1951 Convention and 1967 Protocol and the 1969 OAU
Convention has largely been supplartted by group status designations
based on the regionally-specific refugee definition outlined in the 1969
GAU Convention. It has not, however, been followed by the rights to
which Convention refugees are entitled. The expanded definition of the
OAU Convention was a protection measure to complement the refugee
definition of the 1951 Convention. As it has turned out, the definition of
article 1(2) of the OAD Convention has also been the basis for granting
refugee status on a prima facie basis in Africa. The status was never
intended to be used alone because it does not stipulate conclusive action
nor solutions for refugees designated as such.

In the Horn of Mrica, recognized groups of displaced persons outside
their home country are generally accorded prima facie refugee status and
are administered and assisted by UNHCR and partner NGOs. This
analysis has demonstrated that primafacie status offers few, ifany, political
solutions to refugees. Somali refugees in Kenya with primafacie status are
spatially segregated and isolated in remote border camps. In the absence
of the kind of legal status accorded to Convention refugees, or some
other regional alternative, their mobility is restricted. While all refugees

80 Francis M. Deng, <The International Protection of the Internally Displaced', lJRL OAUI
U}{}{CR SpecW IsstJe, 74 (1995); and UNHCR, UNHCRt 0peraJumaJ F'.x/Jerima wiJh 1nllmtl!!1 Dup/Jz&ed
Persons, Geneva., Sept. 1994; Robena Cohen, 'International Protection for IntemaDy Displaced
Persoru - Next Steps', Focw paper no. 2, Refugee Policy Group, Washington D.C.,Jan. 1994.

81 It is the responsibility of UNHCR and the UN High Commissioner for Hwnan Rights to
mobilize the forces for continued peace in the country of return. Both require political and material
5U~ to mount these operations.

E-mail correspondence, UNHCR Branch Office Nairobi, 1 Joo. 1996.
83 Canadian Council for Refugees, <Resolutions', I Jun. 1996, Section IV, Resolution 18.



are subject to the laws and responsibilities of the State in which they
reside, they are not criminals, nor prisoners, simply because they have
been forced to move.

While the locations and conditions of Kenyan refugee camps are not
desirable by any standard, the most important criticism of them is their
very conception as potentially long-term segregated 'safe spaces' for
refugees. As anything more than an immediate, emergency response to
an unexpected influx of displaced people, camps are not satisfactory
solutions. They can provide short-term safety, but they also institutionalize
long-term exclusion, marginalization, and waste of both human and
financial resources. UNHCR has already recognized that 'so long as
reform continues in an ad Iwc manner, it will remain prey to the limitations
and contradictions of piecemeal change.'84 This conundrum is perhaps
the greatest challenge to effective humanitarian operations and refugee
protection since the end of the Cold War.

&f UNHCR., <Issues and ChaUengcs in International Protection in Africa', IJRL OAUIUNHCR
Sp«i4lISSTl8, 55, at 67 (1995).




