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INSIDE:

THE WINTER OF OUR DISCONTENT OR SPRING?

DOES 1998 HERALD A REDISCOVERY OF REFUGEE RIGHTS BY THE COURTS?
"(ADAPTED FROM AN ARTICLE BY RONALD POULTON)

seemed secure. Polls showed Canadians favoured the
policies. Unemployment and
security had been focussed and
blame laid. Immigrant, refugee, liar,
criminal - the words had been mixed
together. Officials could act
without public rebuke,
intercepting or interrupting the
arrival of refugees, restricting the
reunification of families,
banishing, deporting and exiling.
The courts of Canada,
supposedly the wultimate
protectors of human rights had
justified outrageous decisions
with rhetoric, outmoded common
law and “the immigration
context”.

In Winter 1997, the immigration policy of Canada

Winter for refugee rights began in 1992.
Deportation was not a punishment according to Mr. Justice
Sopinka of the Supreme Court of Canada in the case
Chiarelli v. Canada. Forced separation from community,
family, work, school, church was nothing more than what
was deserved for a non-citizen guilty of a crime. Jail was
ot enough - banishment was required on top of the normal
‘J;lil sentence. Section 12 of the Canadian Charter of Rights

Fl. &

and Freedoms which prohibits cruel or inhumane treatment
or punishment was not involved. A non-citizen has no

unqualified right to stay in Canada. The consequences of

deportation are irrelevant. Other judges of the

P Supreme Court agreed.

The Federal Court was no better. A
Canadian- born child has no Constitutional
interest in the deportation of its parents
according to the Federal Court of Appeal

in the case of Langner v. M.E.1. (1995). In
Ahani v. Canada the Court of Appeal
found that a secret procedure in which a
non-citizen and his lawyer were excluded
from hearing the bulk of evidence against
him violated no principles of human rights or
constitutional protections. The Court also
found acceptable the mandatory long term
indefinite detention of another non-citizen

without formal review by a proper court (Habeas

Corpus) in the case of Baroudi v. Canada. The

failure of immigration officials to apply the UN Convention
on the Rights of the Child was understandable and correct,
said Mr. Justice Strayer of the Federal Court of Appeal in
Baker v. M.C.I. (1997). He went on in the later decision of
M.C.I v. Williams to say non-citizens have no constitutional
rights engaged in the deportation scheme. Deportation is
merely a choice of a place to live as one chooses
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M.C.I. Mr. Justice McNeely of the Ontario Court General
Division decided otherwise. Accepting jurisdiction of the
case, he decided that the Federal Court was not a better

.place to consider the Constitutional issues and stopped the
d

eportation. In doing so he shattered the established
position that it is a private family matter of choice whether
a Canadian born child accompanies a parent who is being
deportated. The “so-called choice”, said Mr. Justice
McNeely, was whether the children abandon their homes in
Canada, or be abandoned by their parent. Not much of a
choice! He went on to declare that deportation would
violate the right to life, liberty and security of a person
without due process, contrary to section 7 of the Charter of
Rights and Freedoms. Unfortunately, this was not an appeal
court or the Supreme Court.

Finally, the Supreme Court added a somewhat positive
decision later in 1998. In Pushpanathan v. M.C.I. Mr.
Justice Bastarache decided that refugee determination was
a human rights issue. This seems an obvious observation,
but since Singh et al v. M.E.1 (1985) the Federal Court has
treated status determination differently. To be lawful in the
refugee context a decision must be correct, held the
Supreme Court justice - nothing less. This means that the
test for courts on judicial review must be whether the
decision is correct or not. The Federal Court has shown a

' — 22X

growing reluctance during the 1990s to interfere with an
Immigration and Refugee Board Decision. No longer can the
Federal Court give an IRB decision deference - it must be
correct. The Supreme Court went on to use the “correctness”
approach in deciding that an exclusion clause (article 1F(c)
of the 1951 Convention Relating to the Status of Refugees)
could not exclude a narcotics trafficker from refugee status
because the United Nations had not intended to exclude such
persons by that provision.

Implicit in this decision is the view that regardless of what
you have done or how bad you are, you are still entitled to
the protection of your human rights. That view is still largely
foreign to immigration policy and practice and it is still
novel for the Federal Court. Of course, odd disconnected
court decisions to protect some of the rights of a few
individuals cannot replace the “measures necessary to
ensure” the human rights of refugees in Canada. This is what
Canada promised to provide when it ratified the major UN
human rights treaties. Nonetheless, taken together, these
signs could herald the beginning of an end to the Canadian
Winter on refugee rights.

Ron Poulton is arefugee and immigration lawyer practicing
in Toronto. He has recently left for an overseas mission.

N
o

IS THIS CANADA?

SUMMARIZING A REPORT ON IMMIGRATION DETENTION
IN THE CELEBRITY INN IMMIGRATION HOLDING CENTRE
BY: JOAN SIMALCHICK

number of serious structural

problems were identified by a

thirteen-month project of the
Toronto Refugee Affairs Council,
funded by the Trillium Foundation. The
project used TRAC case files,
interviews with staff of Citizenship and
Immigration Canada, Immigration and
Refugee Board members, detainees and
groups who help them.

The results show that removal is
directly linked to deportation. When
first examined by immigration officials,
‘front end”, and after administrative
and legal reviews have been turned
down, “back end”, officials try to keep

out those people they have decided are
not eligible from entering or staying in
Canada. At the front end, discretionary
power can block a person from getting a
refugee status hearing or can imprison
or can deport. At the back end, officials
imprison to ensure deportation if
someone has failed to appear at an
immigration appointment. Atno pointin
detention procedures is it possible to
address mistakes in the immigration
system which have provided the
underlying rationale for the detention.

Among the people detained are persons
trying to make a refugee claim, people
waiting for a decision on refugee status,
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from being used as a punishment or as a deterrent to
discourage persons from applying for refugee status.
Opportunities for abuse of detention will continue without
an open transparent process and public accountability.
Beyond the recommendation for an independent
complaints mechanism for detainees, the proposal for an
Immigration Ombudsperson could help with underlying
immigration situations causing detention.

14. Studies to assess the physical and mental health needs
of persons in detention should be conducted by health

S ——"———_’1

professionals independent of Citizenship and Immigration
Canada. Particular attention should be paid to the long
term consequences of detention, and especially on the
possible retraumatizing of persons who have experienced
imprisonment by oppressive regimes, torture and/or
violent social repression.

Joan Simalchik is a doctoral candidate at OISE, an
educator and refugee advocate. She is the former
Executive Director of the Canadian Centre for Victims of
Torture.
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THE WRETCHED OF THE EARTH

BY EZAT MOSSALLANEJAD

theorist and freedom fighter, Frantz

conspicuous examples (please note that all names are
fictitious):

In the late 1950s, the Algerian psychiatrist, political

Fanon wrote his book, Les Damnes 4
de la Terre (The Wretched of the
Earth). In this historical masterpiece,
Fanon speaks about colonization and
masses of colonized people who are
traumatized, oppressed, exploited, and
damned to live wunder hellish
conditions. And now, at this dramatic
turn of the 20th century, colonialism is
identified as a matter of the past.
Canada is being presented as a paradise
on earth (albeit with 12% of her
population officially living below the
poverty line). But, alas, thousands of
people are degraded to the position of
the damned on earth in this "best
country of the globe." They are here
without a home, without a voice; they
suffer in silence; they walk on a path of

Nastaran is a very sick and traumatized
woman from a Middle Eastern country.
Upon her arrival in Canada in the latter
part of 1995, she and her family applied
for refugee status. They attended the
IRB refugee determination hearing
three times. Their hearings took place
under tremendous pressure which was
harmful to the psychological condition
of Nastaran as a torture survivor. The
panel requested the attendance of
Nastaran's children for the last two
meetings which resulted in Nastaran's
inability to openly and properly testify
about her experience of torture. Her
children were already under
psychological treatment for their
traumatic experiences. The family also

thorns, on fire sometimes wailing,
sometimes without crying. Most of
these people are rejected refugee claimants, Convention
refugees, landed immigrants and many others who are
falling between the cracks due to gaps in the Immigration
Act and/or the lack of humanitarian attitudes in our
petrified system of refugee protection. Among them are
hundreds of torture survivors, victims of war, women at
risk and vulnerable children. Let us look at some

had the problem of poor interpretation
at their hearing. In rendering its
decision , the Refugee Board rejected their claims on the
basis of inconsistency in their testimony. The family
could not appeal the decision as their lawyer informed
them at the last minute that he was unwilling to pursue the
appeal. They did their post claim review, but their
submission was not on time due to the postal strike. They
have since received a letter of removal from the

!
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under no circumstances, wanted to have his child.
Although abortion is strictly prohibited in her country and
penalties include lengthy imprisonment and even
execution, Roja secretly arranged for an abortion despite
her fear of her husband and the consequences that might
ensue if she got caught. A few days following the abortion,
she began to suffer from the consequences, and was left
with no choice but to escape her country.

Roja came to Canada in 1996 and applied for refugee
status. A few months later her application was turned
down. She could not appeal the decision as she did not
have money for a lawyer. She has exhausted all legal
remedies and has chosen to go underground rather than to
return to her country. But life for Roja is a nightmare as
living underground means living without job, health care
and all the social securities the government provides. Even
close friends are unable to extend their help as it is illegal
to do so in Canada.

She calls her friends occasionally to share her agony of
homelessness and despair. She is unable to go back as she
fears her husband,
who is now a high-
ranking member of
the government.

Chandra is a thirty- -
four year old man =4
from a South Asian
country. He was
accepted as a landed
immigrant under the
Backlog Clearance
Program almost 12
years ago. During
the first few months
of his arrival, he was
charged with a minor crime. Before attending the court,
the conflict was resolved in a friendly manner. The
plaintiff attended the court and gave his consent to have
the charge dismissed.

The judge, fully sympathetic to the remorseful Chandra,
postponed the trial in an apparent attempt to convince the
Crown attorney. A few days later, Mr Chandra came to
know about his father's serious illness at home. He ignored
his upcoming court hearing and left Canada hurriedly. He
returned home in the hope of visiting his dying Dad. He
was arrested by the military authorities upon his arrival.
He was detained in a military base and severely tortured
for a few weeks. He went up north to visit his father for
the last time when he was abducted by the guerillas who

fought with the government. They suspected him to be an
informer due to his so-called premature release. During
four and a half years of captivity, he went through all sorts
of torture, cruel and degrading treatment: beatings,
mutilations, burns, water immersion, hanging, whipping,
exposure to physical hazards as well as food and water
deprivation. They broke his legs and forced him to witness
other people being tortured. Many times he was subjected
to mock execution. Harassment, deprivation and solitary
confinement were an ongoing practice by his captors.

One night, during a heavy bombing of guerrilla bases, he
utilised the darkness and escaped. With lots of hardship he
managed to come to Canada again. A few months later, he
was arrested by the Canadian police because of his old
unresolved conflict. He spent twenty-one months
altogether in jail and a detention centre. His imprisonment
served as a real ordeal and educational opportunity for
him. Although coming from a non-Christian background,
he received many Gospel Ethos Team Certificates. He also
obtained an Ontario Secondary School Diploma, a course
of study in English Media as well as Anger Management,
Human Relations, Ontario Seventh Step Society and
Mechanical Drafting Certificates.

He was released from jail only to be identified as a risk to
the security of the public by the Immigration Department.
He is now out of Immigration detention as a result of
intervention by the bail program.

Mr. Chandra is a skilful welder, working as a full time
employee in a company. But he is highly traumatized and
terrified of being returned to torture and possible
execution.

There are many more awful and unjust stories about the
wretched of the earth. All these happen due to gaps in the
Canadian Immigration Act and the lack of a meaningful
appeal in our refugee determination system. It is also not
possible to bring new evidence once a decision is made. It
is unfortunate that the Canadian humanitarian and
compassionate tradition is overwhelmingly being
subsumed by bureaucratic expediency.

The tradition of collaboration between the government and
Non-Governmental Organizations which acts as a
powerful instrument of refugee protection in other
countries is becoming increasingly non-existent in Canada.
Under the Conservative portfolio of Barbara McDougall
(as the Minister of Immigration), the national Vigil
Network could sometimes successfully appeal to the
Minister to stay deportation of people who were screened
out carefully by Vigil as being genuinely in need of
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We in the refugee community are most concerned about
the limitation it puts on refugee claims. The most
offensive proposal states: ’

96. Section 69.1 of the Immigration Act is
amended by adding the following after subsection (11):
If authority to proceed under Extradition Act:

(12) If an authority to proceed has been issued
under section 15 of the Extradition Act with respect to a
person for an offence under Canadian law that is
punishable under an Act of Parliament by a maximum term
of imprisonment of 10 years or more, a hearing under
subsection (1) or (2) shall not be commenced with respect
to the person, or if commenced, shall be adjourned, until
the final decision under that Act with respect to the
discharge or surrender of the person has been made.

When person discharged under

(2) When the Minister orders the discharge of a
person and the person has claimed Convention
refugee status under section 44 of the Immigration
Act, the Minister shall send copies of all relevant
documents to the minister responsible for that Act.

Simply put, these amendments will prevent anyone
claiming refugee status if a country has made a request for
his/her extradition. In cases where the refugee claim has
already commenced, the refugee claim will be stopped until
the extradition hearing is completed. In the event that
extradition is actually ordered then the order of surrender is
deemed to be a decision by the Refugee Division that the
person is not a Convention refugee.

According to this legal fiction the person who is ordered to
be extradited even though there has never been a hearing
and even though they have never

Extradition Act:

(13) If the person is finally
discharged under the Extradition
Act, the hearing may be
commenced or continued, or the
Refugee Division may proceed
as though there had not been any

proceedings under the
.Extradition Act.

When person ordered surrendered under Extradition Act:

(14) If the person is ordered surrendered by the
Minister of Justice under the Extradition Act and the
offence for which the person was committed by the judge
under section 29 of that Act is punishable under an Act of
Parliament by a maximum term of imprisonment of 10
years or more, the order of surrender is deemed to be a
decision by the refugee because of paragraph (b) of
Section F of its Article 1, except that no appeal or judicial
review or the decision shall be permitted except to the
extent that a judicial review of the order of surrender is
provided for under the Extradition Act.

If no claim made before Extradition Act order

(15) For greater certainty, if the person has not
made a claim under section 44 before the order of
surrender referred to in subsection (14), the person may
not do so before the surrender.

‘ When refugee claim

The legal test for extradition

is so low that inevitably there
will be persons who are

legitimately at risk returned.

been allowed to show they
will be persecuted will be by this law
deemed not to be a Convention
refugee and will be considered to
have had a hearing before the IRB.

The legal test for extradition is so
low that inevitably there will be
persons who are legitimately at risk
returned. Bill C-40 should be
changed to ensure that people are
never removed from Canada if they are refugee claimants
until they have had a fair hearing and their removal would
not violate international human rights treaty obligations
such as The Convention Against Torture.

This law sets a particularly bad precedent. If we
can deem that hearings have taken place in extradition then
it should not take too much imagination to extend it to other
situations, for example people without documents, people
who are late filing PIF’s, etc.

It should be repugnant to most Canadians to allow a law
which would deem that a hearing has been held into
whether persecution will take place when in fact it never
will be. The potential for abuse is very great.

Complaints about the amendments that affect
refugee rights can be made to Pierre Gratton Minister’s
Office (613) 992-4621 or Kimberly Prost Department of
Justice (613) 957-4758

Phil Rankin is an immigration and refugee lawyer
practising in Vancouver.
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1999 IMMIGRATION LEVELS

The Minister took us by surprise by making a very early
announcement (usually it is near the end of October). The
refugee figures did not get much attention in the media.
For 1998, the government expects to be below the bottom
range for privately sponsored and for refugees landed in
Canada. They are lowering their targets for 1999 for
refugees landed in Canada, but maintaining privately
sponsored levels. Low in-Canada numbers reflect falling
acceptance rates at the IRB and the continuing problem of
“refugees in limbo™, above all refugees whose ID doesn’t
satisfy immigration.

Government-assisted refugees will remain at 7,300. CIC
expects to achieve the 7,300 level for 1998. ‘

According to 1998 planned levels, refugee landings
represent 12%-14% of total immigration. This goes down
to 11%-13% in 1999 levels. If CIC is right in its
projections for actual landings in 1998, refugee landings
will represent 13% of total immigration.

The press release and annual plan are available on the
CIC’s website (http:/cicnet.ci.gc.ca)

Janet Dench, CCR

°
=g

IMMIGRATION PLAN 1999

Immigsrant Catego

Ran

Skilled Workers 100,200-111,200

Business

17,700-19,700

Spouses, Fiancé(e)s and
Children

38,000-41,000

Parents and Grandparents

15,500-17,300

Other

-Live-in Caregiver Program
-Special Categories
-Provincial/Territorial
-Nominees

Total Immigrant

6,500

177,900-195,700

Refugee Category Range
Government Assisted 7,300
Privately Sponsored 2,800-4,000

Refugees Landed in Canada 10,000-15,000
and Dependents Abroad 2,000-3,000
Total Refugee 22,100-29,300

Total Immigrant and Refugee | 200,000-225,000

DUE PROCESS FOR REFUGEES
UNDER ATTACK IN MONTREAL

BY: STEWART ISTVANFFY

Montreal Immigration and Refugee Board (IRB)

because of new practices in the hearing room that
violate the right to a fair hearing of refugee claimants.
Members of the bar who practice before the tribunal, as
well as refugee support groups, are dismayed at the current
attempt to destroy the right to a hearing of any meaning
with measures that show a continual bias against the
refugee claimants and a pre-disposition to think that
everyone is a liar.

! serious crisis of confidence has developed at the

~ In the last two years, the Montreal Board has tried to

restrict the right to representation by counsel and the
possibility of refugees to expose fully their cases with a
number of measures that do not respect modern
administrative law or the Canadian Charter of Rights and
Freedoms. When complaints are made about the abuses
engendered by this process, they are not treated seriously.
Instead of looking at the systematic pattern of abuse that
these procedures have encouraged, the administration
treats every case as an isolated matter and refuses to
intervene in favour of fundamental rights.

The immediate pretext for the development of some of
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The most severe form of abuse that has come up in
Montreal in only the last six to eight months is the
decision that someone is not a refugee and there is no
credible basis for the claim. These decisions are often
being rendered on the Bench in front of the refugee
claimant without any time being taken to examine the
supporting documents. This practice is being encouraged
by the administration in spite of the extremely traumatic
effect that it has on victims of torture and human rights
abuses.

The finding that there is no credible basis means that the
people can be deported within seven days after the
decision even if they have started a recourse at the Federal
Court... It makes it extremely improbable that the Federal
Court will say yes to them in their judicial review. They
also lose the right to the Post-determination Review which
is the only other administrative possibility open to them,
even if it is a bit of a joke. The use of no credible basis
findings in Montreal clearly violated the jurisprudence of
the Federal Court on this point.

We have seen victims of severe torture from Honduras
denied credible basis, organizers of Guatemalan peasants
whose son was murdered last year and victims of the dirty
war in Chiapas in Mexico. There is an almost complete
break with the Canadian tradition of protecting refugees
and a policy of implicit support for the new “death squad
democracies” of Central and South America.

We have represented a victim of multiple rape from
Congo-Zaire who was treated so badly in the hearing
room that she broke down crying and was sobbing in the
corridor for 45 minutes during the hearing. The social
worker who accompanied her was sick all that weekend
because of the terrible nature of the hearing. A strong
psychiatric evaluation was received, medical reports were
on record. The claimant was refused on the basis of a
small lie about events that had taken place before the
events that made her flee her country without any
discussion of these events.

Lawyers and refugee groups in Montreal have been able

to document that some Commissioners have a refusal rate
of close to 100%. These Board members go through a
parody of a hearing where everything has already been
decided before coming into the room. The refugee
claimants have the impression that they are again in front
of the martial law court or the interrogators in their torture
session. This is not a normal legal process for a free and
democratic country.

Though efforts have been made on the part of numerous
lawyers and non-governmental organizations to get these
complaints looked into, the current administration of the
LR.B. has so far turned a deaf ear to those appeals. The
possibility of a fair and unbiased hearing of refugee claims
is being sacrificed for reasons of political expediency and
administrative efficiency.

We have been told by Board members that they are under
instructions to motivate positive decisions for certain
countries such as Pakistan or Congo-Zaire. This is an
indirect pressure to raise the refusal rate for these
countries. This is not justified, particularly in countries
that are going through such a severe human rights crisis.
One wonders what could motivate such a policy beyond
the desire to bring down the rate of acceptance.

In general, these procedures violate article 7 and article 12
of the Canadian Charter of Rights and Freedoms. The
situation in Montreal is allowing a systematic violation of
article 3 of the Convention against Torture which prohibits
sending someone back to where there is a substantial risk
of torture. It is necessary to remind our government that
Canadians are against torture and the dictatorships that
encourage it. We need a return to the fundamental
Canadian values of decency and respect for human life, as
well as support for democracy and human rights in the
world today.

Stewart Istvanffy is a well-known human rights lawyer
specializing in refugee law with a diploma in international
human rights law.

Treatwent veceived by refugees in a given country
is the wanifestation of
the respect for buman rigbts and civil freebom in that country.
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21 days of entering Canada. These instructions will also
be provided to the claimant in written form, and (s)he will
be given a pre-addressed envelope in which to mail the
eforms. (For those entering Canada in the Niagara region,
} the forms will be processed at the CIC office in Niagara
! Falls.) If the CIC office does not receive the forms within
21 days, they will attempt to contact the claimant by mail
or by phone. If they are unsuccessful in reaching the
claimant (or if the claimant does not comply), a warrant
will be issued for the claimant's arrest.

4. The Niagara Falls CIC office is committed to
processing a properly completed eligibility application
within ten business days of receipt. (This ten day period is
the current processing goal for eligibility applications
mailed from the U.S., and the Niagara Falls office has
! been quite efficient in meeting this goal.) If a person is
found, through this paper screening, to be eligible to
pursue a Canadian refugee claim, (s)he will be mailed a
packet containing a Determination of Eligibility notice, a
PIF, medical forms, etc. (S)he will then have 28 days in

which to submit the PIF to the IRB.
5. If it is thought that the person may be ineligible to
pursue a Canadian refugee claim, the person will be called
to a personal interview at the Niagara Falls CIC office. If,
after this interview, the person is
found to be eligible, the
above-mentioned packet will be
ssued. If, however, the person is
found to be ineligible, CIC will
return the person to the U.S.
(This will not happen
immediately, as CIC will have to
seek a letter of permission from
the U.S. Embassy, as is currently
the case for failed refugee
claimants returned to the U.S.).
It should be noted that, in certain specific instances, CIC
may find a person to be ineligible to pursue a claim when
the person first presents him/herself at the border.
(Perhaps a second-time claimant has attempted to reapply
without waiting the requisite 90 days outside the country,
or perhaps a serious criminal record has appeared in the
computer.) In such cases, the person will be found
ineligible and immediately returned to the U.S., without
being issued an eligibility application and without being
permitted to enter Canada. As I have already mentioned,
the above description lays out the new system as it will be
implemented in the Niagara region. While the details of
implementation may vary somewhat at other ports of entry,
it was made clear to us that two procedures will be

uniformly applied across the border:
1. No direct-backs of refugee claimants to the U.S.
(unless they have been found ineligible to pursue a

Canadian refugee claim), and

2. The four page "port of entry form" must be completed
before a claimant is permitted to enter Canada.
Incidentally (or perhaps not so incidentally!), CIC in the
Niagara region is a bit nervous about what will happen at
their border crossings when they are no longer allowed to
return refugee claimants to the U.S. and when they are
required to fill out a four page form before they can allow
claimants to leave their office. They (and we border
advocates) have visions of refugee claimants bottled up for
hours and hours in cramped Canadian Immigration offices
at the bridges, waiting to be processed for entry into
Canada. To avoid this prospect, CIC in the Niagara region
has asked for NGO assistance in advancing the following
“plan": Ideally, a Canada-bound refugee claimant passing
through Buffalo would not come directly to the border.
Rather, (s)he would stop first at Vive (in Buffalo) or at
Community Missions (in Niagara Falls, NY). These U.S.
NGOs would then help the person fill out as much of the
four page "port of entry form" as possible. (Some of the
questions relate to searches and seizures and would
obviously need to be completed by an Immigration
officer.) The U.S. NGOs could also help the person fill
out an eligibility application, since so much of the
information sought on that application would have already
been elicited for the "port of entry form". CIC would
make sure that Vive and Community Missions were
well-stocked with both forms. Although CIC could in no
way force a claimant to seek NGO assistance before
coming to the border, this approach would be highly
beneficial to Canada-bound refugee claimants for the
following reasons:

1. If claimants come to the border with the majority of
their "port of entry form" properly completed, their
processing time at the border will be drastically reduced.
It will hopefully be possible to avoid long lines of refugee
claimants at the border, waiting for hours on end to be
processed into Canada.

2. If claimants come to the border with completed
eligibility applications, they can submit them to CIC
immediately upon entry, thereby receiving an eligibility
determination within ten days of entering Canada. If they
do not receive the eligibility application until they enter
Canada, they may have to wait up to a month or more
before receiving an eligibility determination (21 days to
submit the form, plus 10 days to process the application,
plus any mailing delays). This is important since, as the
system now stands, claimants are unable to receive social
welfare benefits until they have been determined to be
eligible to pursue a refugee claim.

3. The odds of an eligibility application being returned to
a claimant (due to missing or erroneous information) are
drastically reduced if the claimant receives knowledgeable
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assistance in completing the form. CIC told us that1% of
eligibility applications filed through U.S. NGOs are
returned for incompleteness or errors, while 40% of
eligibility applications filed by Pearson Airport arrivals
(who presumably do not have the same access to
assistance) are returned. CIC in the Niagara region is
concerned that their response time will be significantly
lengthened if they must routinely return poorly prepared
applications.

4. If a claimant does not have reception in Canada, U.S.
NGOs can network with our Canadian NGO partners to
arrange a placement for the person before(s)he enters the
country, as we do now.

5. Very importantly, if a claimant is in U.S. immigration
proceedings (as many are), U.S. NGOs can advise him/her
what to do in order to properly conclude such proceedings.
Vive currently appears at numerous U.S. Immigration
Court hearings to close the deportation proceedings
against refugee claimants who have entered Canada. This
advice and assistance can be crucial in avoiding "in
absentia" U.S. deportation orders and possible bars to
future immigration relief in the U.S. While the above
reasoning may make perfect sense to CIC and to refugee
advocates, NGOs on both sides of the border believe that
it will be very difficult to convince claimants to stop and
seek assistance on the U.S. side once they realize that they
can go directly into Canada. For this reason, Canadian
advocates in the Niagara region (especially in Fort Erie)
are planning for an expected influx of refugee claimants

seeking assistance upon entry. Fort Erie NGOs have
already begun considering ways of expanding their
network of emergency housing and of providing possible
form-filling assistance at the Immigration office at the
Peace Bridge. In addition, the year-old Coalition of
Refugee Claimant Service Providers is exploring ways of
responding to the upcoming changes. In the meantime, as
the new border procedures come into play, Vive would
encourage all advocates to help spread the word about the
U.S. NGO services available to Canada-bound refugee
claimants. Presently, most claimants, at least in the
Buffalo area, go directly to the border and are not aware of
Vive's presence until directed back to the U.S. by CIC.
Please help us spread the word regarding the advantages of
seeking NGO assistance BEFORE going to the border.
Finally, kudos to all advocates who have been urging CIC
for years to stop directing refugee claimants back to the
U.S.!! This change comes at a particularly important time,
given the current wave of detention mania in the U.S.
Although this new policy will not help failed Canadian
refugee claimants returned to the U.S. (who continue to be
a focus for INS detention), at least there is now one less
opportunity for northbound claimants to fall into the hands
of INS.

Roberta (Robbie) Farkas-Huezo is the legal coordinator
of Vive, Inc., located at 50 Wyoming Ave. Buffalo, NY
14215

16

FALL 1998




