IMMIGRATION AND REFUGEE BOARD
(REFUGEE PROTECTION DIVISION)

LA COMMISSION DE L'IMMIGRATION
ET DU STATUT DE REFUGIE

(SECTION DE LA PROTECTION DES REFUGIE

IN PRIVATE
HUIS CLOS
TA2-10659
CLAIMANT(S) _DEMANDEUR(S)
DATE(S) OF HEARING DATE(S) DE L’ AUDIENCE
October 29, 2004
DATE OF DECISION DATE DE LA DECISION
December 17, 2004
CORAM CORAM
Hope Sealy

FOR THE CLAIMANT(S) POUR LE(S) DEMANDEUR(S)

Marc J. Herman
Barrister and Solicitor

REFUGEE PROTECTION OFFICER

AGENT DE PROTECTION DES REFUGIES

M. Carty

DESIGNATED REPRESENTATIVE

MINISTER’S COUNSEL

"You can obtain, within 72 hours, a transiation or a copy of these
reasons for decision in the other official language by writing to the
Editing and Translation Services Directorate of the IRB, 344 Slater
Street, 14th floor, Ottawa, Ontario, K1A 0K1 or by sending a request
to the following e-mail address: translation.traduction@irb.gc.ca or
to facsimile number (613) 947-3213."

REPRESENTANT DESIGNE

CONSEIL DE LA MINISTRE

“Vous pouvez obtenir Ia traduction ou une copie de ces motifs de
décision dans I'autre langue officielle dans les 72 heures, en vous
adressant par écrit & la Direction des services de révision et de
traduction de la CISR, 344, rue Slater, 14¢ étage, Ottawa
(Ontario) K1A 0Kl, par courrier électronique a I'adresse
suivante : translation.traduction@cisr.gc.ca ou par télécopieur
au (613) 947-3213."

s.19(1)

000537



TA2-10659

_the claimant, is a citizen of Chile.! He claims

refugee protection pursuant to ss. 96 and 97(1) of the Immigration and Refugee
Protection Act.

The hearing of this claim was first scheduled for August 5, 2004. The claimant

< ) .
aimant appeared and showed cause why his

claim should not be declared abandoned. As

i 38 LIS AL, £

w

a result his claim was heard on October 29,

2004
Allegations®

The claimant is forty years old. He fears persecution in Chile because of his
homosexuality. In 1999 while in the army he was found in a sexual act with another

man as a result of which he was beaten and put in jail. He resigned from the army. He
received threatenix;g telephone calls and was assaulted in and 1999.
He left Chile on 2000 arriving in Canada on . 2000. He claimed
refugee protection on April 25, 2002.
Determination

The panel finds that the claimant is not a Convention refugee as he does not have a

well-founded fear of persecution. The panel finds that if removed to Chile the claimant

! Exhibit R-2. Copy of pages of the claimant’s passport provided by Canada Immigration (CIC).
There is no notation on the copy indicating that CIC regard the passport as fraudulent.

2 Exhibits C-1 and C-4. Personal Information Form and Amendment thereto completed by the
claimant — summary of.

s.19(1)
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2 TA2-10659
would not face a risk to his life or a risk of cruel and unusual treatment or punishment
eyond the risk faced generally by other individuals in Chile. No evidence was adduced
that could lead the panel to find that substantial grounds exist to believe that he will be
subjected personally to a danger of torture.

Analysis

claimant was told that the panel would need to find that the evidence in
support of his claim was credible.’ He was told that significant to his claim was the issue
of state protection. The changed circumstances in Chile since 1999 as well as an Internal
Flight Alternative in Chile’s capital city, Santiago were aiso described as significant

issues in his claim.

The claimant wasa in the Chilean armyin 1999 when, according to
his testimony, he was found in a sexual act with a partner - , in one of the

bedrooms at his army base. He testified that he was beaten up by two colleagues,
detained and then on release forced to resign from the army. The panel had before it his
militéry record.* It carries no reference to the claimant having been detained or forced to
resign. It does confirm that he resigned from the érmy on _ ' 1999. The claimant

stated that military records would not indicate that he was asked to resign. Based on its

3 Orelien v Canada (Minister of Employment and Immigration), {1992] 1 F.C. 592 (C.A.) at 605:
“one cannot be satisfied that the evidence is credible or trustworthy, unless satisfied that it is
probably so, not just possibly s0.”

4 Exhibit C-3.

s.19(1)
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3 TA2-10659
reading of the documents® and on a balance of probabilities, the panel accepts that the
claimant was aéked to resign from the army in 1999 for the reason he gives. The
claimant has expressed no desire to re-join the army. In Canada he has been working in
construction having been trained in mechanics in Chile.*

t was the claimant’s testimony that in 1999 and then in

identified his assailants in as and. and in :as

and The first assault took place in a parking lot in Los

Lagos, the other in a field near to the farm o

Valdinia and Temuco. These towns are located in a triangle in the same area of Chile.
The claimant described Los Lagos as a small town of 10,000 people.

He testified to also receiving telephone calls between . and his departure for

P | .

Canada in " 2000 in which the callers castigated him for havin

143
o
E
o
cu
=
=

reputation of the army and threatened to avenge his behaviour. He said he recognized the
voice of one of the callers as that of
It was also his testimony that his mother receives telephone calls from persons

stating that they are friends of the claimant, asking to speak with him and seeking

s Exhibit R-2. Response to Information Request CHL37939.E, 31 January 2002.
¢ Exhibit C-1. Personal Information Form completed by the claimant — answer to Question 17.
s.19(1)
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4 TA2-10659
information as to his whereabouts. The claimant speculates that these calls are from
persons hostile to him in the military. Given the contents of the alieged telephone cails to

his mother the panel does not find that it has evidence on which to find that these calls

.

n
e

-

the claimant’s mother are indeed from or other persons in the military who

wish harm to

the claimant

The claimant stated that those who he fears in Chile are his former army
colleagues, and that he fears them because of the dishonour they believe him to have

brought on the army. The panel lacks evidence on which to find that the former army

11 ) . .
cues who beat up the claimant twi

who telephoned him

[¢]
£
-
£.

threatening him, have any continuing interest in the claimant. It is now five years since
the assaults 5nd four years since the claimant left Chile. He testified that through a friend
he learned that those who had assaulted him in. 1999 are still in the military though he
does not know in which area of the country they are cutrently serving. The panel has not
been provided with evidence that supports a finding that former military colleagues of the
claimant in 2004 still rerﬁember the claimant, care about him, are secking for him or wish
to harm him. The panel lacks evidence on which to find that there is a reasonable chance
that the claimant will face persecutory actions from his former army colleagues. The

panel also finds that there is protection available to the claimant should he find himself in

s.19(1)
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5 TA2-10659
situations where that is required, despite the panel’s finding that there is not a reasonable
chance that this would happen.

" The claimant did not report the assaults of and 1999 to the
police. He stated that he had no faith in the police. He said that in 1999 the police were
part of the armed forces, because of the military rule then in place. Documents before the
panel do not support the claimant’s testimony that in 1999 military rule was still in place
in Chile though that was certainly the case in his earlier years in military service.” He
testified that he knew that the police are now separate from the armyband now report to

Tandoae ~e 8
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It is the panel’s finding, for reasons that it will set out below, that should any of
his former colleagues attempt to harm him the Chilean state would be willing and able to
provide him with protection from such harm.

Police abuse of their authority is a problem in Chile particularly through excessive
use of force and physical abuse in jails and prisons There are undoubtedly in Chile’s
police force officers who have a homophobic attitude and show that attitude i

unacceptable fashion to homosexuals with whom they are in contact. There are also

7 Exhibit R-3. Human Rights Watch World Report 2003. Discreet Path to Justice:Chile, Thirty
Years after the Military Coup.
8 Exhibit R-1. U.S. Department of State Report on Human Rights Practices in Chile in 2003.
? Exhibit R-1, U.S.A. Department of State Report on Human Rights Practices in Chile in 2003.
10 Exhibit R-3. Responses to Information Request CHL39413.E, August 6, 2002 and CHL37939.E,
January 31, 2002.
s.19(1)
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6 TA2-10659

clearly judicial decisions that shock — such as that of the country’s Supreme Court, ina 3-

2 ruling that overturned the decision of two lower courts awarding custody of chiidren to
Py SR, 11

a mother who happened to be lesbian based on her sexuality.

However, the documents before the panel also tell of channels that can be used to

v et
report rogue

police officers, ways in which the- police force has been educating its
members on the matter of homosexuality and of reasonable response by those in

government to complaints brought to them regarding inappropriate state behaviour

against homosexual persons in Chile. And with regards to the controversial Supreme

b ...._._

Court decision the panel notes that it has led to a public d debate that’s described as similar

Er

to the debate in the U.S.A. regarding state-sanctioned marriage for same-sex coﬁples. It
has not been swept under the carpet or ignored. A newspaper poll indicated that whereas
50% of those polled approved of the court’s decision 46% opposed it.

Sodomy in Chile was aecnnnnahzed at the end of 1998% and since then the
sit_uation between homosexual persons and the state has not remained static. (Counsel’s
document on page 7 in Exhibit C-3 regarding the illegality of sodomy is out of date as is

clearly shown in another document on page 4 of the same package). One of the

organizations within the country that had worked towards this change in the country’s

i Exhibit C-3 — Items 1 and 2.
2 Exhibit R-3. Response to Information Request CHL37939.E. 31 January 2002.
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7 TA2-10659
law was the Movimiento de Integracién y Liberacién Homosexual (MOVILH)
(Movement of Integration and Liberation of Homosexual).?

Following an October 2001 meeting between Rolando Jiménez of MOVILH, other
_groups and Chile’s Interior ministry undersecretary, regarding ways of dealing with the
problems of “intolerance and zenophobia within Chile,” it became possible for fu
cases of police abuse against a minority to be presented directly to the interior under-
secretary. There are avenues of redress beyond the direct appeal to the undersecretary. A
December 2001 complaint to a judge by MOVILH regarding the distribution of flyers
seeking “no more gay places” in a neighbourhood, led the judge to order a criminal
investigation of the matter and of the persons behind the flyers and their distribution. As a
result of the official follow up on this matter the president of MOVILH had this to say.
“Crimes against the homosexual community will not go unpunished as has generally
happened in the past”.”

Other avenues open to homosexual persons seeking redress are described in a

document put out by the Corporacién de Promocién y Defensa de los Derechos del

Pueblo (Corporation of Promotion and Defence of People’s Rights, CODEPU)." There is

1 Exhibit R-3. Response to Information Request CHL37939.E 31 Jamuary 2002.
B Exhibit C-3, Response to Information Request CHL.37939.E, January 31, 2002.
1 Exhibit C-3. Response to Information Request CHL37939.E, January 31, 2002
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8 TA2-10659
the appeal for legal protection, (recurso de amparo) and the appeal of protection,

. The first is available when a right such as individual freedom or

(<]
(=7
(4]

(Recurs
physical or psychological security has been threatened. To access this, the appellant,
with the help of a lawyer, must fill out a form detailing the events. The form must be
presented to the court of appeal and the court then has 24 hours to render a decision on
the procedures to be followed. The appeal of protection comes into play when
constitutional rights are breached by an action or omission, for example freedom of
property, right to life and the individual physical or psychological integrity. This appeal
requires greater precision in its wording and legal counselling for its submission is
advised. This also has to be presented to the court of appeal, and if allowed, the court
must decide immediately on any measures to protect the appellant.

Courses in human rights are part of the core curriculum in police academies.' In
November 2001, the Central Prefecturer (Prefectura Central) of Chile’s capital city,
Santiago, accepted to participate in an education program on the rights of sexual
minorities. This program had been created by MOVILH and is aimed at police ofﬁcers
and was the first time that Chilean police had accepted such dialogue with gays and

lesbians.” In 2004 MOVILH reported the unacceptable behaviour of police officers from

16 U.S. Department of State Report on Human Rights Practices in Chile in 2003.
7 Exhibit R-2. Response to Information Request CHL39413.E, August 6, 2002,
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9 TA2-10659
three police stations. They had visited local bars and verbally attacked homosexual
persons there. The undersecretary of the police officers undertook to look into stopping
this practice.® The panel does not find in the documents support for a finding that the
state would be unwilling or unable to provide the claimant with protection from those he
fears.

The claimant lived in small communities in Chile, communities si uated near th
south of the country. The panel is aware that it is not uncommon for the attitude towards
homosexuals or other minority groups to be less helpful or responsive in small
communities than in larger urban areas. The panel therefore explored with the claimant
the option of his locating himself on return to Chile in capital city Santiago rather than his
small hometown. His response was that the army was present throughout Chile and that
because he had broken army rules his actions would not be forgotten. The panel has
already found that it lacks evidence that anyone in the army today is seeking to find or
harm the claimant. The panel finds that there is not a reasonable chance that the claimant
would face persecution in Santiago from his former colleagues in the army.

Lesbian and Gay New York (LGNY) newspaper in October 2001 described

Santiago as a city where the gay scene had exploded in the last four years, creating

Document submitted by counsel after the hearing. Pais: Mohilh denounce police harassment —
Qctober 12, 2004
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10 TA2-10659
venues tivalling those of medium sized U.S. cities. A Gay Guide to Santiago published
on the Gay Santiago Website in December 2000 stated that the scene there is fairly open
and similar to most developed countries. Participants in the city’s Gay Pride march rose
from 600 in 1999 to 2,000 in 2001. In 2002 Inter Press Service mentioned that Opusgay,
the “first newspaper put out by Chile’s homosexual community” has started o be
distributed in Santiago. The panel finds that in Santiago the claimant would be livingin a
climate where he would be free to approach the police should former military colleagues
attack him or seek to harm him, something the panel has earlier found there is not a
reasonable chance of happening.

‘While in military school the claimant lived in Santiago for four years. He testified
that he did not think he would have a problem finding work in Santiago. The claimant in
his military life moved around his country. The panel does not find that it would be
unreasonable for him to relocate to Santiago on return to Chile.

The panel has read through all documents before it including those sent post-
hearing by counsel. It is clear that there can be discrimination against homosexual
persons in Chile. There can also be persecution. However the documents and the

claimant’s testimony do not provide the rebuttal that is necessary to the presumption that

as a democratic state, with civil institutions that have been operating for years, the state is
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11 TA2-10659
willing and able to protect its citizens, including those who are homosexual by nature.
The panel finds that the claimant has not discharged the onus of showing clear and
convincing proof of the state’s inability or unwillingness to protect him.” The panel finds

that the claimant’s fear of persecution is not well-founded.

The panel had before it a psychiatric assessment from Dr. tbasedona
session with the claimant on 2004 Dr. states that the claimant

presents symptoms of Post Traumatic Stress Disorder, particularly with symptoms of
depression as well as anxiety. She states that the claimant told her of feelings of low self-
esteem and that he related that to the fact that he is gay and the fact that he was raised in a

Catholic upbringing where this was not acceptable. The panel accepts the psychiatric

diagnosis of Dr. However, the determinative issue in this claim is the
availability of state protection in Chile. Dr. ’s report does not lead the panel to

find that the claimant w01_11d not have available to him in Chile the protection of the state
against those he fears.

Neither this report nor the testimony of the claimant regarding the problems he
faced in Chile lead the panel to find that there are compelling reasons why he should not
return to Chile. According to the claimant after the first beating he was unable to walk,

his mother who happened to be walking by helped him home and treated him. He did not

¥ Canada (M.CL)v. Kadenko (1996), 143 D.LR. (4%) 532 (F.C.A.).
®  ExhibitC-2.
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12 TA2-10659
need the attention of a doctor. He said that the second beating left him by the side of the
road and that after awhile he stood up and walked to his home that was not far away.
Again he was not in need of the attention of a doctor. The panel heard of no need for
medical treatment after the beating he received in the army in 1999. When the

A

jurisprudence with respect to compelling reasons is considered, the persecution the

claimant described is n ing, atrocious or “cruel and harsh”. As not

Federal Court of Appeal in Obstoj,* the compelling reasons exception envisaged by
subsection 108(4) must surely apply to “only a tiny minority of present day claimants”.
The panel does not find the claimant to be one of such a minority.

‘Based on all the documents before it the panel finds that the claimant’s life would

g

b e 0 ol T Taa semdisen b & i
not be at risk should he return to Chile, nor would he be at risk of cruel and unust 1

-

treatment or punishment beyond the risk faced generally by all persons there.

Accordingly, the panel finds rejects the claim for a refugee protection of .

“Hope Sealy”
Hope Sealy

DATED at Toronto this 17th day of December 2004

s o M.ELL v. Obst0j,[1992] 21 F.C. 739 (C.A.)
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