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A BY-PRODUCT OF THE GLOBAL ECONOMY
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anada’s Immigration policy is made and changed
to meet this country’s economic and political
needs. More than one hundred years ago,
Chinese workers were lured here to build our
railways. Soon after, Eastern Europeans were
.given land to farm the prairies. In the 1950s Italians were invit-

ed in order to supply labour for the construction industry. A
changing “points system” now permits immigrants with skills
needed at given times to enter this country more easily than at
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others. Investors who promise to be able to create jobs for
Canadian workers are also encouraged to settle here.

Sadly to say, our Immigration policy is often written and
changed in response to public opinion about the place of immi-
grants and refugees in Canada. As economic times become more
difficult in this country, there is a growing tendency among
Canadians to single out immigrants and asylum seekers, partic-
ularly those from Southern nations, as a threat to our comfort-

CONTINUED ON PAGE 2.
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hese are tough times
for refugee and immi-
grant advocates in the
United States. Major
immigration reform is
likely to pass in this year’s Congress
which will sharply limit legal immi-
gration by 38-40%, further milita-
rize the southern border, cut refugee
admissions by half, impose much
more restrictive procedures for asy-
lum (summary exclusion, 30 day
time limits on filing for asylum),
decrease flexibility on humanitarian
parole, deny benefits to legal immi-
grants and a host of other measures.
The House of Representatives’ ver-
sion of the bill is over 350 pages
long and there is precious little to
“report from either the House or the
Senate versions which is positive.

The mood in Congress is quite
hostile towards immigrants and
refugees. For example, an amend-
ment to the Senate State Department
Authorization bill would prevent
further resettlement of Iraqi
refugees to the United States - even
though the refugees are opponents
of the Saddam Hussein regime and
the UNHCR has determined that
resettlement is the only feasible
option for this group of refugees.
This amendment, sponsored by
Hesse Helms, has passed the Senate.
Refugee advocates are hard-pressed
to find members of Congress willing
to speak up on behalf of Iraqi
refugees.

Meanwhile, the US government continues to interdict
boats of Cubans and Haitians seeking to enter the United
States, returning them to Cuba and Haiti with minimal screen-

 ing. Measures which might offer some hope at addressing the
cause of uprooting are being cut right and left. Foreign aid is
being slashed, particularly assistance to Africa. There is little
political support for meeting US obligations to the United
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Nations; rather, politicians compete with each other to lambaste
the United Nations and to restrict US participation in peace-
keeping activities.

In November 1994, voters in California passed Proposition
187 by a 60% vote. This measure, which would deny social and
educational benefits to undocumented migrants and would
place the burden of verifying immigration status on public

school teachers and health care workers has not yet been imple-
CONTINUED ON PACGE 5.
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NCO-GOVERNMENT ROUND-TABLE
DISCUSSIONS ON THE MOA

n February 26th, 1996, NGO representatives

from different parts of the country met with

government officials in Ottawa to discuss the

draft Memorandum of Agreement (MOA)

between Canada and the U.S. Among NGOs
represented were Amnesty International, the Canadian Council
for Refugees, Table de Concertation des Organismes de
Montréal au Service des Réfugiés, Jesuit Refugee Service-
Canada, Toronto Coalition Against Racism, Osgoode Hall Law
School, Montreal Refugee Coalition, and the. Iranian
Community Association of Ontario.

Mr. Georges Tsai, Assistant Deputy Minister of Citizenship
and Immigration, opened the meeting. He reiterated his
Department’s Commitment to seek outside input on MOA. He
first summarized the goal of an MOA as protecting genuine
asylum-seekers, safeguarding public confidence and defending
the integrity of the national asylum system. CCR President,
Sharry Aiken, re-stated CCR’s opposition to the MOA as offer-
ing solution to a non-existent problem. She emphasized that the
U.S.A. is not a safe country. Professor James Hathaway, of the
Osgoode Law School, York University and an internationally
recognized authority on refugee law, challenged the
Department’s argument that the deal would stop “asylum-shop-
ping” and would put an end to “duplicate claims.” He argued
that these concerns could be addressed without an agreement.

While there was consensus among NGOs that, under vari-
ous EXCOM conclusions, asylum-seckers have the right to
choose their country of asylum, CIC officials insisted that asy-
lum-seekers should apply in their first country of arrival. NGOs
highlighted concerns about U.S. refugee polices and practices,
her poor record of compliance with the principle of non-
refoulement, and observance of human rights standards. They

therefore warned the government not to sign a hasty agreement
with our Southern neighbour especially when an anti-refugee
bill is awaiting approval by the U.S. Congress.

Immigration officials emphasized that standards of protec-
tion need to be judged against international standards, not com-
paratively. They stated that they were monitoring legislative
changes in the U.S.A. They therefore refused to change their
position on the issue nor did they agree to change their schedule
on signing the MOA in April 1996.

NGOs raised concerns that the MOA idea had come from
the top with inadequate feedback from front-line workers. No
consideration was given to implementation problems. They
argued that an MOA would lead to more problems for asylum-
seekers, who would be bounced from one country to another,
resulting in a bureaucratic nightmare for the Immigration
Department.

The following are other concerns expressed by NGOs on the
draft MOA:
uses a narrow approach in its definition of family.
lacks clarity on the issue and period of transit.
makes no provision for the confidentiality of claimants.
makes no reference to any other international human
rights standards except the Convention.
does not provide for the involvement of UNHCR in
monitoring operational aspects of the MOA nor gives
UNHCR a consultative role.

The meeting ended with NGOs frustrated by the concluding
remarks of the Mr. Tsai, who made it explicit that the government
intended to go ahead with the MOA. He stated that asylum-seek-
ers should not be granted the right to choose their destination and
that any comparison between U.S. and Canadian systems should
be made in the context of international harmonization.
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LACK OF ACCESS TO

INFORMATION

In the last two issues of the Refugee
Update, we have failed to provide
our readers with statistics on refugee
arrivals, acceptance, interdictions,
removals, etc. This has been mainly
due to the fact that Immigration
Department and the IRB have virtu-
ally stopped releasing timely, mean-
ingful and relevant statistics. We
have frequently asked for facts and
figures under access to information
legislation, but with less and less suc-

cess. Statistics do not come on time;
most of them are not relevant; some
figures are not  available.
Immigration usually asks for lots of
money to make certain information
available, and this is obviously not
affordable by NGOs. The IRB has
recently released its Statistical
Summary for the third quarter of
1995. This, unfortunately, is not pre-
sented in the easy and readable for-
mat previously used by the IRB.

Inadequate access to information
erodes the practice of accountability
and is a blow to public scrutiny.

RACISM AND
XENOPHOBIA
AGAINST REFUGEES
AND IMMIGRANTS
IN CANADA

(OCCASIONAL PAPER NO. 1, FALL 1995)

BY JESUIT REFUGEE SERVICE-
CANADA, REFUGEE PROGRAM OF
THE JESUIT CENTRE FOR SOCIAL
FAITH AND JUSTICE

ORDER IT FROM THE REFUGEE
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INTERD

ICTION:

CANADA'S EFFORTS TO BLOCK THE ROUTE TO SAFETY

B Y A L E X N E V E

nterdiction has gained prominence in the past few years
as the means by which States seek to avoid the responsi-
bilities and obligations of protecting refugees. Through
interdiction, states pursue policies which block refugees’
journeys before they are able to reach their chosen des-
tination. We might term it a policy of “out of sight - out of mind.”

Canada is a vigorous and effective interdicting state. It is
becoming increasingly difficult for refugees to reach Canada and
access our refugee determination system. The draft Canada/U.S.
agreement is the most recent proposed addition to the range of
interdiction tools at the disposal of the Canadian government.
Others include requiring visas from the nationals of refugee pro-
ducing countries, imposing substantial fines on transportation
companies when they allow refugee claimants to travel to
Canada without proper travel documents, and increasing immi-
gration control outside Canada.

As part of the Inter-governmental Consultations on Asylum,
Refugee and Migration Policies (“Informal Consultations™),
Canada regularly provides information about our refugee and
immigration policies to the U.S., Australia and European states.
An October, 1995 publication provides an overview of those
policies in the fifteen states involved in the Informal
Consultations. Information on interdiction is found under a sec-
tion rather innocuously entitled *“pre-entry measures”.

Canada requires visas from 133 countries. No visa-exempt
country is a major source country of refugees, no major source
country is visa-exempt, and there is no exception for individuals
who are fleeing human rights violations who may want to obtain
visas so as to make refugee claims. This compares to Australia,
which requires visas of everyone but New Zealanders, and the
U.S., which requires visas of the nationals of 172 countries and
territories; and to Norway (107), Sweden (113) and the United

A N D

O E L S ANDALUK

Kingdom, which requires visas from the nationals of only 93
countries. Visas act as a tremendous obstacle to refugee protec-
tion. There has often been a clear connection between an
increased refugee flow in a particular country and a Canadian
decision to impose a visa, blocking escape at the time it is most
needed.

Canada imposes fines of up to $3200 on transportation com-
panies carrying undocumented travellers to Canada. Again, there
is no exception for refugee claimants or even those individuals
who are eventually granted refugee status. In early 1993, an
“administration fee system” was introduced, under which trans-
portation companies are encouraged to enter into agreements with
the Canadian government. Companies commit themselves to con-
ducting detailed screening (primarily pre-departure document
checks) of individuals destined for Canada. In consideration for
carrying out this screening, the Canadian government reduces the
applicable fines (now termed “administration fees”) by 25%,
50% or 100%, according to “specified performance standards.” It
begins to sound frighteningly like Canada Immigration is dealing
with corporate profits and sales quotas, rather than human beings
fleeing dangerous situations.

In order for this system to operate with the utmost efficiency,
Canada has expanded its foreign network of Immigration Control
Officers. Twenty-six officers are stationed at embassies or con-
sulates abroad and work with transportation companies to provide
training and technical aid to assist in the detection of undocu-
mented travellers. Of course, again, this does not refer to any spe-
cial provisions for refugee claimants. Many transportation compa-
nies have apparently improved documentation inspection proce-
dures on their own initiative, through such measures as “enhanced
training”, “new technologies” and the use of “security employees

CONTINUED ON PAGE 8.
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noted that he is not an expert, and admitted
that state security forces have been tortur-
ing and killing lots of civilians.

When asked what he thought of the
numerous stranglings of Tamils in
Colombo last summer, he admitted that it
would surely happen again. Yet the written
reports we receive blow off concerns for
civilian safety. Unfortunately, we do not
normally get to cross-examine government
sources on their reports.

(‘ For Sri Lankans in particular, most of
& the

Board’s research in the past year has
relied on unqualified and biased sources.
The Board’s Documentation Centre is plac-
ing heavy reliance on a report by a
Canadian professor who specializes in
studying Sinhala religion and movements,
as well as a group of Sri Lankan lawyers
who only assist Sinhala victims of human
rights abuses. There are inter-racial human
rights groups that study abuses against all
ethnicities. Previously, the Documentation
Centre had more balanced reporting, inter-
viewing human rights experts and relying
on reports from such groups. )

It seems that while there are many
members who are sympathetic to Sri
Lankan claimants, the national office is
using its new research style to drive down
acceptance rates. Despite this, the Board
reports that many Sri Lankans are being
accepted. Much depends on chance. As the
Board deliberately puts in misleading evi-
dence that could be the basis for rejecting
that there are any serious human rights
abuses in the country, members are left
with the option of claiming this if they

wish. The role of Canadian embassies both
in interdiction of refugees and in doing the
dirty work of nay-saying any objective evi-
dence of human rights abuses so that
refugees get rejected if they make it past
the interdiction gauntlet should be more
thoroughly researched and exposed by
refugee advocacy groups.

Unless lawyers are able to question the
authors of reports that do not come from
recognized human rights organizations, the
current trend of placing more emphasis on
information from other sources will contin-

_ue to lead to decisions that are based on

inaccurate reporting, attitudes, and guess-
work. The hearing system ought to provide
for non-traditional self-proclaimed experts
to be tested through cross-examination.

The Board is automatically receiving
port-of-entry notes in all cases. These are
notes taken by an Immigration Officer gen-
erally while he or she is interviewing a
claimant at the airport, a border or an immi-
gration office. The conditions people are
interviewed under are not conducive to get-
ting a fair explanation of a case.

Now that officers realize they can
influence the Board, many are deliberately
putting in reasons to reject the claimant,
making sarcastic remarks on the credibility
of the person, or butchering what she/he
has to say to the point where it makes little
sense.

Officers at Pearson Airport (Toronto)
are now having refugees complete a form
that is essentially identical to a personal
information form (including a written state-
ment of the claim and the legal grounds for

it) at the airport without a lawyer. The form
requires them to answer whether there are
humanitarian reasons to allow them to stay
in Canada, but only explains this as “do
you have H&C, yes or no?” The form also
requires the refugee to sign that she/he has
not been coerced in any way into signing -
despite the fact that the refugee would not
have her/his claim processed and could be
detained if she/he did not co-operate.

The conduct of authorities at Pearson
Airport is in keeping with our worst fears
about the motives of the Ministry in requir-
ing port-of-entry notes to be entered. It is
precisely opposite to the assurances the
Board’s Deputy Chairperson gave us when
the model was brought in that officers
would be discouraged from putting in evi-
dence that goes to the credibility of the
claim. The Refugee Lawyers Association is
taking up the issue with the Board, but
other refugee rights groups should be chal-
lenging the practice of refugees being ques-
tioned by Immigration officers on the mer-
its of their claims.

Since the model is new, there is still a
lot of room for Board members to learn
from experience to be more discerning in
what they choose to have researched, and
for the Board to iron out some of the
administrative problems they are having.
Refugees themselves need representation
of how they feel about this system. Some of
the more unfortunate aspects of the system
can be addressed directly by refugee
groups just as well as lawyers. To refugees,
some things that Canadians treat as reason-
able are obviously irrational. For example,
an informed Sri Lankan wouldn’t listen to
someone claiming to be an expert on the
country without figuring out what his polit-
ical tendencies or institutional ties are.

As someone working with refugees for
many years, I think the most unfortunate
tendency of the new system is to marginal-
ize the refugee in the entire process. This
makes his\her own voice far less relevant
than that of Immigration bureaucrats mis-
stating what the refugee has to say, than
checks on the most trivial details in his/her
story and increasing reliance on non-
experts.

Raoul Boulekia is a lawyer in Toronto
practicing refugee and human rights law.
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on details and information needed for such an affidavit. We
also discussed the logistics of implementing the proposal, time
frame to clear the backlog, etc. It seemed at that point that the
crisis would be resolved within months.

Since then, the Immigration Department has failed to
honour its promises to the community. In November 1995, the
Federal Court ordered that the issue of a “satisfactory identity
document” be put in the hands of an Immigration Officer, who
would exercise his or her discretion and “consider all the cir-
cumstances of the case”. It was significant that, in this case, the
Court did not object to the use of an affidavit as a satisfactory
identity document. Subsequent to the order in this particular
case, Midaynta was told that a meeting would be held with
senior Immigration officials to develop a procedure to deal
with all outstanding cases in a uniform manner. Despite repeat-
ed requests, by February 1996 such a meeting had still not

en place. ,

To break the deadlock, the Somali community in Ottawa
and Toronto intend to challenge the constitutionality of
Immigration Act with the cases of several Somalis who have

not been able to obtain landed status. We received core funding
from the Court Challenges program and on February 14, 1996
an application was filed in Federal Court, which we hope will
resolve the legal limbo of 14,000 refugees. We are hoping to
clearly establish that the Immigration Act is discriminating
against certain refugee communities by making it almost
impossible for them to obtain landed status in Canada. In spe-
cific terms, we are arguing that the interpretation of 5.46.04(8)
of the Act has the effect of discriminating against Somalis on
the basis of their national origin, contrary to section 15 of the
Charter of Rights and Freedoms.

i ie will have to wait for the outcome of the court
process. We have yet to determine whether newly appointed
Immigration Minister Lucienne Robillard will take any steps to
resolve the mess her predecessor left behind. In the meantime,
we need the continuing support of refugee advocates ag well as
refugee and immigrant communities.

Dr. Mohamed Tabit is the Program Coordinator of
Midaynta and President of the Somali Immigrant Aid
Organization.
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ple of state sovereignty over internal
affairs has ceased to exist. What it does
mean is that the principle is subject to an
important countervailing principle that,

L in case of conflict, the right to respect of

human rights prevails.

The same can be said of state control
over borders. Here too is a principle of
state sovereignty. This principle is also
subject to a countervailing principle, the
principle of respect for human rights.
Freedom of movement, as one aspect of
human rights, is one aspect of the rights
that trump state sovereignty over borders.

What is the practical consequence of
accepting international freedom of move-
ment as a principle? It has been argued
that freedom of movement means free-
dom of movement for economic
migrants. If it does, then freedom of
movement has enormous consequences,
and it is unrealistic to believe that it will
ever be accepted.

My answer is that the notion that
there are large number of economic
migrants is a consequence of the present
standards regime. According to present
international standards, those fleeing
serious human rights violations are enti-
tled to protection. Economic migrants are
not entitled to resettlement. States wish
to limit the number of those who enter
and stay. To do this, they label many, if
not most, of those fleeing human rights
violations as economic migrants. The
purpose is to prevent their theoretical
commitment to protecting persons flee-
ing human rights violations from translat-
ing into large numbers of real people
arriving in their countries.

Tw number of economic

migrants is nowhere near as large as
those who fear mass movement of eco-
nomic migration seem to think. The bulk
of those believed to be economic
migrants are in reality people fleeing
human rights violations, whether the vio-
lations be political, civil, economic,
social or cultural rights. One advantage
of a commitment to a general internation-
al right to freedom of movement is that it
would get us away from this sham
labelling of persons fleeing human rights

violations as economic migrants. An
assertion and acceptance of a general
right of international freedom of move-
ment would be an effective way of con-
fronting and combatting the violations of
the specific movement rights that come
from an overly narrow application of
these rights.

There remains, nonetheless, eco-
nomic migration, no matter what the
international legal regime. Would a gen-
eralized right to international freedom of
movement mean unrestricted economic
migration? The answer is, not necessari-
ly. There are valid exceptions to the prin-
ciple of freedom of movement that come
into play, such as prevention of environ-
mental degradation or preservation of
cultural identity. A balancing would have
to be made between competing rights.
The question would become whether the
restrictions on freedom of movement are
reasonable or necessary. Where the rea-
son for movement is economic, the argu-
ment that the restriction is reasonable is
more easily made than when the reason
for movement is escape from human
rights violations. Economic motivation

for migration would not, in this context,

be a reason in itself to bar the migration.
It would be rather a factor to be taken
into account, when deciding whether
other circumstances justify restrictions
on freedom of movement.

In practical terms, the fear of free-
dom of movement is that large numbers
of people permitted entry would then
have the right to use the social services
of the country of destination, at great
expense to the taxpayers of that country.
Polling statistics show that this fear is
widespread. Economic statistics, howev-
er, show that this fear is a myth.
Immigrants are producers as well as con-
sumers, sellers as well as buyers, taxpay-
ers as well as users of government ser-
vices. There is nothing to show that
immigrants are a disproportionate drain
on the economy of any country.

The fear that mass migration is
somehow bad for the economy of the
receiving state, while widespread, is irra-
tional. Unreasoned fear of the unin-
formed is hardly justification for denial
of aright.

Y

For those concerned with promoting
freedom of movement as a right, it may
be argued, energy is better spent in
expanding the list of specific movement
rights, rather that attempting to assert the
rights of freedom of movement as such.
My answer is that the reason we state
human rights as broad rights with excep-
tions, rather than as a long list of specif-
ic rights, is to emphasize and reinforce
their human rights character. A general-
ized right to freedom of movement has
an educational value that the specific list-
ed rights do not have. Asserting the right
means informing people that such a right
exists.

One advantage of asserting the
right to international freedom of move-
ment is that it would eliminate an illogi-
cality in the current international move-
ment standards. For instance, right now
the instruments recognize the right to
leave any country, but no rights to enter at
least one country, except your own. Yet,
without a right to enter at least one coun-
try besides your own, the right to leave is
meaningless. Historically, Western coun-
tries protested long and loud about exit
controls in what were then communist
countries. Yet, once the exit controls were
lifted, the West imposed entry controls to
prevent the very same people from enter-
ing who were prevented earlier from
leaving. By refusing to accept that the
right to leave includes a right to enter,
states have made the right to leave mean-
ingless. Protest against violations of the
right to leave is seen as an exercise in
hypocrisy.

The same can be said of all the vari-
ous components of the present piecemeal
international regime of standards for
movements. Because there is no overar-
ching principle, because it is accepted
that states can prevent entry, the working
of specific movement rights is continual-
ly frustrated. Respecting the general prin-
ciple of the right to international freedom
of movement would mean that the specif-
ic rights that are already there would be
respected in a meaningful way.

David Matas is a lawyer in private
practice in Winnipeg, Manitoba, Canada.
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FRANCOIS CREPEAU,

"DROIT D'ASILE - DE LHOSPITALITE AUX CONTROLES MIGRATOIRES”
(THE RIGHT TO ASYLUM - FROM HOSPITALITY TO MIGRATORY
CONTROD),

BRUXELLES, BRUYLANT, 1995, 424 PP.

exile and how it assimilates the refugee question into a simplistic

rhetoric of “illegal” immigration. Pressured by public opinion, Western
governments implement a range of unilateral as well as multilateral mechanisms
to fight undesirable immigration. These mechanisms do not effectively distin-
guish between refugees and other categories of migratory people and produce
the intended result of reducing the number of asylum claims.

From the Geneva Convention of 1951, to the aftermath of Schengen and
Dublin Conventions, Frangois Crepeau presents a detailed analysis of this
process which threatens the very existence of the right to asylum. Succinctly, he
argues that the objective of this process is to ensure that the majority of asylum
claims will not be processed by national authorities, either because the asylum
seckers may be returned to another state or because they are unable to penetrate
the “Western Fortress!”

Frangois Crepeau demonstrates how the age-old institutions of asylum and
protection are now used a contraro (in a reversed fashion): industrialized states,
in the name of their sovereignty, refuse access to their territories in order to
avoid the obligations they have accepted under international refugee law.

Frangois Crepeau is a Doctor of Law of the University of Quebec in
Montreal where he chairs the activities of the Centre for the Study of
International Law and Globalization.

The book could be ordered in Canada from :
Editions Arts, Lettres et Techniques Inc.
901 boul Ste-Croix
Ville St-Laurent QC H4L 3Y5
tel 747-4784/4785 fax 747-5366.

Refugee Update will publish a comprehensive article by Prof. Crepeaun on
“International Cooperation on Interdiction of Asylum Seekers” in its next issue.

T his book explains how public opinion is ill-informed as to the reality of
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n January 17 the Ministers of Foreign

Affairs and Defence of Canada jointly

announced indefinite suspensions on
the production, export and operational use of
anti-personnel mines. These weapons, however,
remain an integral part of Canadian military doc-
trine and training.

It should be borne in mind that the morato-
rium does not prohibit or outlaw this inhumane
weapon of warfare but rather suspends its use in
war.

Despite this limitation, Canada is moving in
the right direction, and Canadian agencies work-
ing in concert with Mines Action Canada
(MAC) can take credit for this. Let us not forget
that, one year ago an announced position of this
kind was simply not in the cards.

While the moratorium is good, it is not
enough. This is not a ban, even though an estimated 26,000 civil-
ians are killed and injured by these weapons every single year. This
announcement may encourage other countries to make similar
announcements. However, to be truly effective, Canada must spec-
ify the terms and conditions of its moratorium.

Organizations making up the MAC coalition have made clear
their feelings - the human suffering and the long-term effects of
anti-personnel mines are unacceptable. Why is our govermnment

TW1, tel:

CANADIAN MORATORIUM
ON LANDMINES

government’s position that some types of
mines are more acceptable to use than others.
No mine can tell the difference between a sol-
dier and a civilian. Nothing justifies the physi-
! cal, social and economic devastation caused by
=a! these weapons.

' MAC is working to clarify some of the

ambiguities of the Canadian moratorium. It
will be an important step if other countries are
to adopt clear positions restricting the use, pro-
duction and export of anti-personnel land-
mines. The Canadian Ministers and govern-
ment representatives should make public the
comprehensive Policy Review Report which
they felt weighed military utility against
humanitarian consequence.

Canadian soldiers and peacekeepers have
brought peace and hope to troubled areas of the
world. Our military leaders and government, however, must be
convinced that anti-personnel mines are indiscriminate weapons
with such devastating consequences that their use is totally unac
ceptable.

Canadian NGOs are asked to contribute $100.00 for 1996
Caalition activities. For more information on the Coalition contact
Celina Tutle at MAC c/o PGS 170A Booth St., Ottawa ON K1R
613-233-1982, fax: 613-233-9028, e-mail:
cppeeli@web.apc.org
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